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STATEMENT OF ISSUES ON APPEAL

L DID THE CIRCUIT COURT CORRECTLY DISMISS THE APPEAL ON THE
GROUND THAT IT WAS NOT PROPERLY PERFECTED?

II.  DID THE CIRCUIT COURT CORRECTLY DENY APPELLANT’S MOTION
FOR RECUSAL BECAUSE THERE IS NO EVIDENCE OF BIAS OR
PREJUDICE? ' -

III. DO ADDITIONAL GROUNDS EXIST FOR SUSTAINING THE ORDER?

STATEMENT OF THE CASE

This litigation arose out of a motor vehicle acqident that o’ccurred on February 28, 3
2018. Appellant filed suit againsf Reépéndent‘ Christopher Douglas' Brown in the
Georgetown County Magistrate’s 'Court, and a jury trial was h@ld' oﬁ June 16,2021. At thé
conclusion of thé triél, the jury returned a verdict—;which was anriounced in open court—
in favor of Apl:;ellant and against I’{eépoﬁdent in the amount of $1-,097.76. On june 21,
2021, the magistrate entered a fdrmgl judgﬁ}ent for the same amount.

On July 21, 2021, Appellant'ﬁléd aqd served a Notice of Appeal of tﬁe Magistrate
Court’s judgr'ne;r[ in the Court of Common Pleas for Georgetowﬁ County. R.p. ). On
July 30, 2021, Respondent filed a Motion to Dismiss the Appeal on the grounds that the
appeal was not timely. (R. p. _) On October 21, 2021, the Georgetown County Clerk
of Court receivedva letter from the Georgetown County Central Jury Court stating: “Central
Jury Court have not received any notice of apbeal for case 2021CV221070017 Joseph N.
Grate VS Christopher D. Brown from fune 2021. when the case was disposed until this
present date.’f R.p.___ ). On Novembér 1, 2021, Appellant‘ filed a Motion for Recusal
,requesting thét “Jud‘gc_f; B. Culbertson” and “Court Reporter:. Sallie Beth Todd” recuse or

otherwise be pfohibited from Iparticipating in any case involving Appellant “in the interest

of Justice.” (R. p. ).



The matter came before the Georgetown Coﬁnty Court of Common Pleas on
December 9, 2021 for a hearing by the Honorable Berijamin H. Culbertson. During the»
hearing, Judge Cuibertson rﬁled from the bench that Appellant’s Motion for Recusal would
be denied and that Respondent;s Motion-to Dismiss would l;e granted because the appeal |
was not properly filed. (Tr. at 2:18-3: 1, 7:22-23). Judge Culbertson subsequently issued a
Form 4 Order (the “Order”) formaily ;ienyihg Appéllant’s Motion for Recusal and granﬁng
Respondent’s Motion to Dismiss the Appeal. (R. p. _) The Order stated, in part:

Motion fér Recusal by Appellant is 'DENIED. ) |

Respondént’é Mofion to Dismiss Appeal .is GRANTED. The appellant

failed to file his Notice of Appeal with the magistrate rendering the decision

on appeal. See Rule 18(a), SC Rules of Magistrate Court. Therefore, this

appeal is DISMISSED. ‘

- Appellant served a Notice of Appeal to fhis court on January 3, 20_22. The Notice

.of Appeal was received and filed by this court on Janﬁary 6,2022.

STANDARD OF REVIEW

The dismissal of an appeal for failure to comply with the applicable rules is an issue

- of law. “[T]his Court reviews questions of law de novo.” Fields v. J. Haynes Waters

Builders, Inc., 376 S.C. 545, 564, 658 S.E.2d 80, 90 (2008).
“IMNf ‘there is no_evidence of judicial prejudice, a judge’s failure to disqualify.
himsélf will not be reversed dh appeal.” Patel v. Patel, 359 S.C. 515, 524,599 S.E.2d 114,

- 118 (2004).



ARGUMENTS

I THE CIRCUIT COURT CORRECTLY DISMISSED THE APPEAL ON
THE GROUND THAT IT WAS NOT PROPERLY PERFECTED.

Rule 18(a), SCRMC, states in part: “[A] party \'Nishing.to appeal shall serve on the
respondént and file a notice; of appeal . . . with the magistrate rendering the judgment[.]”
Rule 74, SCRCP, similarly states in part: “[N]otice of intention to appeal shall be filed . . .
with the inferior court or'administrative agency or tribunal[.]” Accordingly, in order to
perfect an appeal to the Circuit Cf)urt, Appella’nt was required to ﬁie his Notice of Appeal
with -the Georgetown County Magistrate’é Court. 'He failed to do -so, and as a result, the
magistrate did not file a return or the record, a statement of all proceedings in the case, or
the testimony tak?;n at trial as require.d by Rule 18(b), SCRMC.!

In Inabinet v. Housing Authority of ‘Columbia, 270 S.C. 509, 242 S.E.2d 905

(1978), a tenant appeéled an eviction drdc_:r issued by the Rickland County Magistrate’s
Court. The landlord moved to dismiés the appeal on the ground that the tenant had not
compiied with a statutory requirement tha‘; she personally serve the magistrate with her
notice of intent to appeal.? The Circuit Cou;t denigd the motion, but the Supreme Court
reversed, finding that in light of the ténant’s failure to personally serve the magistrate, “it

was error for the lower court to entertain the appeal from the magistrate’s court.” Id. at 512,

! For the reasons set forth in his Motion to Strike and Reply to Appellant’s Objection

to Motion to Strike, Respondent continues to object to the inclusion in the Record on
Appeal—and this court’s consideration—of materials that were not presented to the Circuit
Court, including those that were presented only to the magistrate. See also State v. Brown,
358 S.C. 382, 387, 596 S.E.2d 39, 41 (2004) (“[I]t is error for the Court of Appeals to
consider facts not included in the maglstrate s return.”).

2 Upon the 1mplementat10n of the South Carolina Rules of Civil Procedure in 1985,
the requirement that the notlce of appeal be provided to the magistrate was moved to Rule

74, SCRCP.



242 S.E.2d at 906. See also Brown, 358 S.C. at 387, 596 S.E.2d at 41 (“[T]he failure to
,compiy ‘'with precedural ‘requirements for an appeal divests a court of appellate

| juriSdiction[.]”j; De Witt v. S.C. Dep’t of Highways & Pub. Transp., 274 S.C. 184, 186,

262 S.E.2d 28,29 (1980) (“[A] circuit judge cannot reverse a magistrate’s judgment when

the appellant'has failed to serve on the ma‘gistrate the proper notice and grounds of appeal

within the prescribed time limits.”); Boggs-Tate Co. v. Bishop, 149 S.C. 69, 75, 146 S.E.
677, 679 (1929) (“If the appeal should be dismissed for the reason that it has not been -
perfected as requlred by law, there would be no occasion to hear it on its merlts--practlcally,

the ‘appeal does not exist. ). Cf. Horry Ctv v. Babb, No. 2007-UP-244, 2007 S C. App.

Unpub. LEXIS 210, at *2-4 (Ct. App. May 22, 2007) (affirming dismissal of a criminal
appeal for failure to timely serve the notice of api)eal on the magi‘strate); In re Estate (')f‘

Cretzmeyer, 365 S.C. 12, 13-14, 615 S.E.2d 116,-1 16-17 (2005) (afﬁrming"disrriissal ofe
p_robete appeal for failure to comply with procedural requirements): -'

'Because Appellant did not properly perfect his appeal by fimely filing his Notice
df Appeal with the Georgetown County Magistrate’s Court, there was nothing in the record
for the Cireu'it Court to review, and the Circuit Court lacked appellate jurisdiction over the
case. Achrdingly; the Circeit Court committed no error in dismissing the appeal.

IL THE CIRCUIT COURT CORRECTLY DENIED APPELLANT’S MOT‘ION

FOR RECUSAL BECAUSE THERE IS NO EVIDENCE OF BIAS OR

PREJUDICE.

“Canon 3(C)(1)(a) of the Code of Judicial Conduct, Rule 33, Rules of Practice of

the Supreme Court, requires a judge to recuse himself when ‘he has a personal bias or’

prejudice conee‘rning aparty....” Péyne v. Holiday Towers, Inc., 283 S.C. 210, 217, 321

S.E.2d 179‘, 183 (Ct. App. 1984) (ellipsis in original). “Appellate courts accord great



weight to the trial judge’s assurance of his own impaﬁiality.” Davis _v. Parkview
Apartments, 409 S.C. 266, 285, 762 S.E.2d 535, 545 (2014) (citations and quotation marks
omitted). “[T]he movant or petitioner must show some evidenc‘e of the bias or prejudice

of the judge.” Lyvers v. Lyvers, 280 S.C. 361, 367, 312 S.E.2d 590, 594 (Ct. App. 1984):

“It is not sufficient for a party seeking disqualification to simply allege bias_; the party must
show some evidence of bias of prejudice.” Patel, 3 59 S.C. at 524, 599 S.E.2d at 118.

In this case, Appellant’s Motion for-Recusal cited no cvidencée of bias or prejudice,
declaring simply that recusal was necesséry “in the interest of justice.” (R. p. ).
Appellant repeafed his invocation of the “interest on justice” at fhe hearing on the motion.
(Tr. at 2:25). In his brief, Appellant alludes toa priovr matter in which he requested Judge
Culbertson’s reéuéal. App. Br. at 4-5. However, “[w]hen no evidence is presented other -
fhan prior appearances by a party which resulted in ‘adverse’ ruling by the judge, the judge
is not required to recuse himself.” Payne, 283 S.C.at 217,321 S.E.2d at 183. Simply put,
the record in this case containé no eyidence' requiring recusal, and thus the Circuit Court
committed no error in denying the MotiOn for Recusal.

III. AN ADDITIONAL GROUND EXISTS FOR SUSTAINING THE ORDER.

In addition to fhe gfounds set forth above, there is at least one othér reason why the
Order should be afﬁrn'led. @' Rule 208(b)(2), SCACR (“Respondent’s brief may also
contain argument asking the court to affirm for any ground appearing on the r‘ecord as
provided by Rule 220(c).”); ﬁule 220(c), SCACR (;‘The appellate court may affirm any

ruling, order, decision or judgment upon any ground(s) appearing in the Record on

Appeal.”); ’On, LLC.v. Town of Mt. Pleasant, 338 S.C. 406, 419, 526 S.E.2d 716, 723



(2000) (holding that “a respondent—the ‘winnerf in the lower court—may raise on appeal
any additional reasons the appellate court should affirm the lower court’s ruling”).

The trial of this case was held on June 16, 2021, and the jury’s verdict was
announced in open'court on that date. Accdrdingly, the deadline fof Appellant to serve and
file his Notice of Appeal ‘;o the Circuit Couﬁ was July 16, 2021. See, Rule 18(a), SCRMC
(“If the judgment is announced at the trial in the préséﬁce of the parties or their attorneys,
the notice of appeal shall be éerved and filed within thirfy (30) days of the date the judgment
is ‘announced.”_)n;’ S.C. Code Ann. § 1 8-7—20 (“The appellant, within. thirty days after
miﬁen notice o-f judgmeﬁt has been given him or his attorney by the magistrate, recorder,
or judge of the municipal court, except when the ju?z’gment is announced at the trial in the
presence of the appéllant or his attorney then no written notice is necessary, shall serve a
notice of appeal[.]”) (emphasis added). Accordingly, Appellant’s Notice of Appeal—

‘which was filed and served on July 21, 2021—was untimely.

CONCLUSION
For th(; reasons set forth herein, the Order: contains no reversible error.

Accdrdingly, the Respondent respectfully requests that this court affirm the Order.
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