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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM RICHLAND COUNTY
Court of Common Pleas

DeAndrea Gist Benjamin, Circuit Court Judge

Appellate Case No. 2018-000889

Case No. 2017-CP-40-03697

Amanda Leigh Huskins and Jay R. HUSKINS, ........ccccoeeiiiriiiiniiiiiecee e Appellants,
v.
Mungo HOmes, LLC, ......oooiiiiiiieeiiiee ettt et e e et e e s et e e e snaaeeeens Respondent.

PETITION FOR REHEARING AND MEMORANDUM IN SUPPORT

Appellants Amanda Leigh Huskins and Jay R. Huskins respectfully petition this Court
pursuant to Rule 221, SCACR, for rehearing of the above-captioned matter.
SUMMARY
This matter regards the court’s authority to sever unconscionable and oppressive
provisions in an adhesive, take-it-or-leave-it arbitration clause when Respondent Mungo Homes

(“Mungo”), the drafter, failed to include any severability provision. In severing the one-sided and





oppressive provisions from the arbitration clause and enforcing the remainder against the
Huskins who lacked any meaningful opportunity to agree to such clause in the first instance, this
Court’s opinion of June 1, 2022, (the “Opinion”) disregards South Carolina common law
contract principles giving considerable skepticism to such agreements to arbitrate, construing
contracts against their drafters, and refusing to rewrite parties’ contracts without any express
intent of the parties to do so. The Court instead relies on inapplicable statutory authority and
departs from the previous position of the South Carolina Supreme Court refusing to sever
unconscionable provisions in an arbitration clause contained within a large homebuilder’s
residential sales contract absent a specific severability clause.
ARGUMENT

L. THIS COURT SHOULD RECONSIDER ITS DECISION TO SEVER

UNCONSCIONABLE PROVISIONS IN THIS ADHESIVE ARBITRATION

CLAUSE AND ENFORCE THE REMAINDER WHEN THE DRAFTER FAILED

TO INCLUDE THE POWER TO SEVER.

This case involves a contract of adhesion to sell a new home and is not subject to any
statutory provision related to severability of unconscionable terms in contracts falling under the
scope of the Uniform Commercial Code. Further, no other South Carolina statute provides the
court authority to sever unconscionable provisions in an arbitration provision in a new home
buyer agreement without the express intent of the parties. The severability of any portion of the
arbitration clause at issue is subject to South Carolina common law contract principles. As the
court noted, “Arbitration is a matter of contract law and general contract principles of state law
apply to a court’s evaluation of the enforceability of an arbitration clause.” Parsons v. John

Wieland Homes & Neighborhoods of the Carolinas, Inc., 418 S.C. 1, 6, 791 S.E.2d 128, 131

(2016).





Here, Mungo drafted the Purchase Agreement and failed to include any severability
clause within the Agreement, including the arbitration clause at issue. Therefore, the parties, and
more specifically the drafter Mungo, did not express any intent to sever any provision of the
arbitration clause to save the remainder. The Huskins, moreover, lacked any meaningful choice
to enter into this contract with an arbitration clause in the first instance. Such alleged agreement
therefore should be given “considerable skepticism” by this Court. See Smith v. D.R. Horton,
infra. Because Mungo drafted the arbitration clause without any severability clause, this Court
should not read any such provision into the contract in the drafter’s favor.

A. THE COURT’S DECISION TO SEVER THE UNCONSCIONABLE
PROVISIONS OF THE ARBITRATION CLAUSE WAS PREMISED UPON
STATUTORY AUTHORITY THAT (1) IS NOT APPLICABLE TO THE
ARBITRATION CLAUSE AT ISSUE IN THIS MATTER AND (2) IS
UNRELATED TO THE ISSUE OF SEVERABILITY.

In severing the offending provisions of the arbitration clause in this contract of adhesion,
the Court erroneously relies upon two South Carolina statutes, neither of which is applicable to
the contract at issue. First, the Court cites section 36-2-302(1) of the South Carolina Code of
Laws as providing it the authority to sever the unconscionable provisions from the arbitration
clause in this case. However, section 36-2-302(1), contained within Chapter 2 of South
Carolina’s Uniform Commercial Code, applies to contracts for the sale of goods and not to the
sale of new homes affixed to the realty in which it is sold. S.C. Code Ann. § 36-2-102 (“[T]his
Chapter applies to transactions in goods . . ..”); § 36-2-105 (defining “goods” as “all things . . .
which are movable at the time of identification to the contract to sale” and also includes “unborn
young animal and growing crops and other identified things attached to realty as described in the

section on goods to be severed from realty”); § 36-2-107 (excluding only those items to be

“severed” from the realty). The contract at issue in this matter is a residential real estate sales





contract in which Mungo sold the Huskins a completed new home affixed to the property on
which it was situated. (R. pp. 28-30, Purchase Agreement (see “PROPERTY” and
“Miscellaneous (k)”). Mungo’s Purchase Agreement therefore falls outside the Uniform
Commercial Code’s scope, and this Court erred in relying upon section 36-2-302(1) as authority
to support severing the offending provisions of the arbitration clause in this case. See also
Conran v. Yager, 263 S.C. 417, 421-22, 211 S.E.2d 228, 229 (1975) (“Article 2 of the Uniform
Commercial Code is inapplicable to real estate sales™); Lane v. Trenholm Bldg. Co., 267 S.C.
497, 504, 229 S.E.2d 728, 731 (1976) (noting UCC does not apply to sale of buildings); Fields v.
J. Haynes Waters Builders, 376 S.C. 545, 565, 658 S.E.2d 80, 91 (2008) (“In our view, a general
contractor building a home performs a service and does not sell a product.”).

This Court further relies upon section 15-3-140 of the South Carolina Code of Laws! as
authority for its decision to sever the unconscionable provisions of the arbitration clause. This
statute, however, is unrelated to the issue of whether an arbitration clause can be saved by
severing unconscionable provisions within it. Nothing within the statutory language of section
15-3-140 provides the court the authority to rewrite an arbitration clause in a contract of
adhesion in the new homebuyer context by severing provisions that offend the statute itself.

B. IN ABSENCE OF A SEVERABILITY CLAUSE WITHIN AN ADHESIVE

ARBITRATION CLAUSE, THE COURT ERRED IN DECIDING TO SEVER
THE UNCONSCIONABLE PROVISIONS AND ENFORCE THE
REMAINDER.

The court should not and cannot step in to rewrite the arbitration clause in Mungo’s

favor. Such judicial activity contravenes the South Carolina Supreme Court’s ruling in Smith v.

! The Opinion cites section 15-3-540 of the South Carolina Code of Laws. Petitioners

presume the reference to section 15-3-540 is a scrivener’s error and the Court intended to rely
upon section 15-3-140 instead, which was at issue on this appeal and prohibits any party from
drafting a contract that restricts the statute of limitations for contractual causes of action.
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D.R. Horton, exceeds the authority exercised by this Court in Doe v. TCSC, LLC, and is
generally repugnant to South Carolina common law related to contracts of adhesion in several
respects. In Smith v. D.R. Horton, the South Carolina Supreme Court refused to sever offending
provisions from an arbitration clause in the absence of a specific severability clause. Smith v.
D.R. Horton, 417 S.C. 42, 50 n.6, 790 S.E.2d 1, 5 n.6. The Court gave the following sound
reasoning for such refusal:

Because the arbitration agreement does not contain a severability clause, we find

the parties did not intend for the Court to strike unconscionable provisions from

the arbitration agreement. Thus, we decline to analyze whether the

unconscionable provisions are severable, as doing so would be the result of the

Court rewriting the parties’ contract rather than enforcing their stated intentions.
Id. As this Court acknowledged, there is no severability clause in Mungo’s “Arbitration and
Claims” provision. Accordingly, by severing the unconscionable provisions in the absence of
such a clause, this Court has engaged in rewriting the parties’ contract in contravention of well-
established South Carolina law—something that the South Carolina Supreme Court specifically
refused to do in Smith v. D.R. Horton.

This Court cites with approval instead a court of appeals opinion in Doe v. TCSC, LLC,
430 S.C. 602, 846 S.E.2d 874 (Ct. App. 2021), for the proposition that courts have discretion to
sever offending provisions in a contract and enforce the remaining terms. In Doe, however, the
contract contained a severability clause and the court of appeals specifically relied on this
severability provision for providing it the authority to sever unconscionable provisions from the
arbitration provision to give effect to the remainder. Doe, 430 S.C. at 615, 846 S.E.2d at 880-81
(“The Agreement here contains a severability clause, reflecting that if any part of the contract is

found ‘unenforceable for any reason, the remainder shall remain enforceable.” Given this intent

and our belief that removing the unconscionable clause does not disrupt the core of the parties’





bargain, we disagree with the circuit court that the entire Agreement must fall.”) (emphasis
added). Thus, in Doe, it was not enough that the court believed removing the unconscionable
clause would not disrupt the core of the parties’ bargain. The court also required that the intent
to sever be expressed in plain terms by the parties to the contract. Because Mungo failed to
include a severability clause anywhere in its Purchase Agreement, the Doe court’s decision to
sever the offending provisions from the arbitration clause and save the remainder is inapposite to
this case. Rather, Smith v. D.R. Horton is controlling. See also, e.g., One Belle Hall Property
Owners Assoc., Inc. et al. v. Trammell Crow Residential Co. et al., 418 S.C. 51, 63-64, 791
S.E.2d 286, 292-94 (Ct. App. 2016) (before severing offending provisions from an arbitration
clause, stating “unlike the arbitration agreement in D.R. Horton,” the contract included a
severability clause); Simpson v. MSA of Myrtle Beach, Inc. et al., 373 S.C. 14, 34-35, 644 S.E.2d
663, 673-74 (severing the entire arbitration clause where there was a severability clause, and
portions of the arbitration clause were unenforceable).

Further, this court’s opinion disregards common law principles applicable to contracts
generally and contracts of adhesion particularly. Our courts have long recognized the disparity in
parties’ bargaining positions in adhesion contracts and subjected arbitration “agreements” therein
to “considerable skepticism.” D.R. Horton, 417 S.C. at 49, 790 S.E.2d at 4 (“While adhesion
contracts are not unconscionable per se, courts tend to look upon them with ‘considerable
skepticism’ because they give rise to ‘considerable doubt that any true agreement ever existed to
submit disputes to arbitration.’”); Simpson, 373 S.C. at 27, 644 S.E.2d at 670 (same). As this
Court correctly found:

The Huskinses were average purchasers of residential real estate, were not

represented by independent counsel, and were not a substantial business concern
to Mungo such that they possessed more bargaining power than any other average





homebuyer would. Therefore, evidence supports the circuit court’s finding that
the Huskinses lacked a meaningful choice in entering the agreement to arbitrate.

(Opinion at p. 10, “a. Absence of Meaningful Choice”). Thus, the starting point for this Court
when reviewing this adhesive arbitration clause, is that the parties did not truly agree to it, and
“simply delet[ing] the offending language” in order to enforce the arbitration clause does not
effectuate the basis of the parties’ bargain as the parties did not truly bargain for it.

Finally, like in other contexts interpreting contracts under the common law, particularly
ones containing unconscionable contractual provisions without any provision for severability,
South Carolina courts have refrained from rewriting contracts in any regard and held the drafter
to live or die by its own pen. See Fay v. Total Quality Logistics, LLC, 419 S.C. 622, 629, 799
S.E.2d 318, 322 (Ct. App. 2017) (“South Carolina does not follow the ‘blue pencil’ rule and,
thus, ‘restrictions in a [noncompete] clause cannot be rewritten by a court or limited by the
parties’  agreement, but must stand or fall on their own terms.””)
(quoting Poynter Invs., Inc. v. Century Builders of Piedmont, Inc., 387 S.C. 583, 588, 694 S.E.2d

15, 18 (2010)). To this end, this Court’s opinion sets aside well-standing principles of common
law in contract, and unjustly favored the will of the contract drafter, Mungo, over the new
homebuyer, the Huskins, who were in an unequal bargaining position and presented with a take-
it-or-leave-it arbitration option. See Palmetto Constr. Grp., LLC v. Restoration Specialists, LLC,
432 S.C. 633, 639, 856 S.E.2d 150, 153 (2021) (“There is . . . no public policy—federal or
state—favoring arbitration. The courts must respect and enforce a contractual provision to
arbitrate as it respects and enforces all contractual provisions. . . . The Court is but the instrument
through which . . . effect can be given to the [parties’] will.”).

In the context of an adhesion contract, such favoritism is particularly unjust because

Mungo included this arbitration clause in standard small print on the last page of the Purchase





Agreement. Mungo also failed to suggest in the adhesive arbitration provision that some
provisions set forth therein may violate South Carolina law or note that in such case the
limitation would be inapplicable. None of its purchasers therefore have been on notice that
Mungo’s unconscionable restrictions could, and indeed attempt to, circumvent South Carolina
statutory law regarding the time for which to assert claims against Mungo. Mungo knew or
should have known that this provision violated South Carolina statutory law when it drafted this
arbitration provision. Sections 15-3-140 and 530 of the South Carolina Code of Laws have been
in effect for decades. For all of the above reasons, this Court’s decision to sever the
unconscionable provisions from the adhesive arbitration clause to enforce the remainder, when
the drafter, Mungo, failed to include any authority to sever such provision, was in error.

CONCLUSION

The statutes relied upon by this Court to sever the unconscionable provisions Mungo’s
adhesive arbitration clause are inapplicable. In addition, this Court’s Opinion departs from the
South Carolina Supreme Court’s refusal to sever unconscionable provisions in an arbitration
clause from the remainder absent the parties’ inclusion of a provision to sever. The effect of this
Court’s decision to sever the offending provisions from the arbitration clause is to unjustly
excuse the drafter Mungo’s intentional efforts to avoid liability to its purchasers by inserting
unconscionable provisions within its arbitration clause. If this Court’s Opinion stands, Mungo
will suffer no meaningful consequences for its inclusion of unconscionable terms in its
arbitration clause solely to benefit Mungo. Moreover, such a result is squarely at odds with South
Carolina’s long-standing policy of protecting the rights of purchasers of new residential
construction. See, e.g., Kennedy v. Columbia Lumber and Mfg. Co., Inc., 299 S.C. 335, 341-42,

384 S.E.2d 730, 734-35 (1989).





For these reasons, this Petition should be granted, and the Opinion should be withdrawn
and substituted with a new opinion refusing to sever the unconscionable provisions in this

adhesive arbitration clause and finding the entire arbitration clause unenforceable.

s/ Charles H. McDonald

Charles H. McDonald [SC Bar # 11580]
Belser & Belser, P.A.

P.O. Box 96

Columbia, South Carolina 29202

(803) 999-1260

chuck@belserpa.com

Matthew A. Nickles [SC Bar # 80364
Rogers, Patrick, Westbrook & Brickman, LLC
P.O. Box 1368

Barnwell, SC 29812

(803) 541-7850

mnickles@rpwb.com

Beth B. Richardson [SC Bar # 69552]
Robinson Gray Stepp & Laffitte, LLC
P.O. Box 11449

Columbia, SC 29211

(803) 929-1400
brichardson@robinsongray.com

Attorneys for Appellants
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PROOF OF SERVICE

The undersigned certifies that this 15" day of June, 2022, he caused to be served the
Petition for Rehearing and Memorandum in Support via electronic mail addressed to attorneys of
record for Respondent Mungo Homes, LLC: David W. Overstreet, Steven R. Kropski, Earhart
Overstreet LLC, P.O. Box 22528, Charleston, South  Carolina, 29413,
david@earhartoverstreet.com, steve.kropski@earhartoverstreet.com.

s/ Charles H. McDonald

Charles H. McDonald, SC Bar No. 11580
Belser & Belser, P.A.

Post Office Box 96

Columbia, South Carolina 29202

(803) 999-1260

chuck@belserpa.com
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Rebecca Schwind

From:
Sent:
To:

Cc:
Subject:

Attachments:

Dear Counsel,

Rebecca Schwind

Wednesday, June 15, 2022 4:22 PM

david@earhartoverstreet.com; steve kropski@earhartoverstreet.com

Chuck McDonald; mnickles@rpwb.com; Beth B. Richardson

Amanda Leigh Huskins and Jay R. Huskins v. Mungo Homes, LLC - Appellate Case No.
2018-000889

(Final) Petition for Rehearing.pdf; Proof of Service.pdf

Attached for service upon you in the above referenced matter is the Petition for Rehearing and Memorandum in
Support. Service is made via email pursuant to the Supreme Court Order 2021-08-25-02.

Sincerely,
Rebecca Schwind
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