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NOTICE OF APPEAL IN A CIVIL CASE


THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 


__________ 


APPEAL FROM RICHLAND COUNTY 
Court of Common Pleas 


Jean Hoefer Toal, Chief Justice (Ret.) 


Case No. 2020-CP-40-02098 
__________ 


Appellate Case No.  2022-000761 
__________ 


Covil Corporation, by and through its Receiver, Peter D. Protopapas, 


Respondent, 


v. 


Pennsylvania National Mutual Casualty Insurance Co.; Sam J. Crain & Co., Inc.; and 
South Carolina Property and Casualty Insurance Guaranty Association, Defendants, 


Of whom Pennsylvania National Mutual Casualty Insurance Company is the Appellant. 


____________________ 


RETURN TO MOTION TO DISMISS 
____________________ 


Pennsylvania National Mutual Casualty Insurance Company (“Penn National”), by and 


through undersigned counsel, hereby responds to the Motion to Dismiss filed by Peter D. 


Protopapas, as Receiver for Covil Corporation (“Receiver”), and respectfully requests this Court 


deny the Receiver’s request to dismiss Penn National’s appeal. 







2 


The Receiver’s Motion asks the Court of Appeals to ignore the substance of the orders 


appealed, instead focusing on their titles to assert the orders are not appealable.  However, 


even a cursory review of the substance of the orders reveals that they are not interlocutory 


discovery orders, as they do not compel production of anything in accordance with 


the South Carolina Rules of Civil Procedure, but instead are designed to punish specifically 


enumerated conduct on the part of Penn National.  The appealed orders are meant to force, at great 


expense to be borne solely by Penn National, the creation of new databases of material without 


any expectation of discovering relevant documents, and with the express exclusion of 


any involvement of Penn National, the party putatively being compelled.  Simply put, 


the substance of these orders demonstrates that they are not standard discovery orders, but rather 


orders in the nature of contempt orders, designed to punish alleged misconduct on the part of 


Penn National through burdensome sanctions and monetary penalties in order to punish Penn 


National for alleged non-compliance with prior orders.1  Therefore, the Court of Appeals should 


look to the substantive content of the orders and deny the Receiver’s Motion to Dismiss. 


FACTUAL BACKGROUND 


Penn National has appealed two orders of the circuit court, dated May 5, 20222 and 


May 26, 20223 (hereinafter collectively “the Orders”), that go well beyond an order that simply 


resolves a discovery dispute between Penn National and the Receiver.  Rather, Penn National’s 


1 Penn National denies that it has failed to comply with the discovery orders of the trial court, 
as the record in this case makes abundantly clear.  However, this argument will be presented at 
the briefing stage, where it is more properly addressed. 
2 A copy of this order, hereinafter referred to as “the May 5 Order” and previously attached to 
Penn National’s Notice of Appeal, is attached hereto as Exhibit 1, for ease of reference. 
3 A copy of this order denying Penn National’s Motion to Reconsider the May 5 Order, hereinafter 
referred to as “the May 26 Order” and previously attached to Penn National’s Notice of Appeal, is 
attached hereto as Exhibit 2, for ease of reference.







3 


appeal concerns orders adopted by the circuit court that have found that Penn National “refused” 


to properly review its insurance repository for Covil related policy documents, and that 


Penn National has been “intransigent” in its search for such documents.  The trial court asserts that 


“[d]espite prior orders” of the circuit court, Penn National has taken a “defiant stance” in failing 


to appropriately maintain and search its insurance repository of historical-policy related 


documents.   


Penn National’s historical policy related documents (pre-1992) are stored on microfiche 


by policy number.  It is evident that the circuit court takes issue with this fact, believing that 


Penn National should have altered its document retention and storage policies at some point and 


processed the microfiche so that the cards could be searched electronically.  Further, the Orders 


issued by the circuit court indicate its belief that Penn National’s continued failure to take this step, 


“despite the [circuit court’s] prior orders,” is a “defiant stance” by Penn National.  Therefore, the 


circuit court took the unprecedented step of commanding Penn National to allow other parties to 


re-image and digitize its entire repository of historic commercial lines insurance policy-related 


documents stored on microfiche, contrary to its long-standing document retention policies, and to 


allow opposing counsel to have unrestricted and unfettered access to the database that would be 


created by such process, at Penn National’s sole expense.   


Penn National’s microfiche records include more than 200,000 historic policies, 


with the commercial line policies alone being stored on approximately 300,000 microfiche cards, 


each of which is comprised of up to 60 images, meaning that there are roughly 18 million pages 


of commercial lines policies stored on microfiche.  See, e.g., July 23, 2021 Reifsnyder Affidavit 
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at 34; Ellis & Winters Report at 2; 5.5  These documents include private information for thousands 


of individuals and entities that have no relationship whatsoever to this litigation.  The circuit 


court’s Orders mandate that the imaging and digitization of Penn National’s microfiche must be 


done at Penn National’s sole expense, which has been estimated to cost up to almost $1 million.  


Ellis & Winters Report at 5.  Further, the Orders expressly refuse Penn National any say in the 


method or manner in which the process is to take place, selection of any vendors for the required 


digitization, or any ability to contest or restrict production of the digitized documents.  Instead, the 


Orders entirely remove Penn National’s ability to act in relation to the ordered conduct or to its 


own documents, while nevertheless requiring it to pay the costs of same, in response to its belief 


that Penn National’s conduct has been a “defiant refusal” to comply with the circuit court’s prior 


orders.6


ARGUMENT 


I. The Orders are not interlocutory as asserted by the Receiver, under the plain 
language of the South Carolina Rules of Civil Procedure 


Although titled “Order on Discovery Motions”, contrary to the Receiver’s contention, the 


May 5 Order (and the May 26 Order denying Penn National’s motion to reconsider) is not a 


standard order compelling production under the South Carolina Rules of Civil Procedure.  Rule 


37, SCRCP, sets forth the procedure for compelling discovery under South Carolina law.  Pursuant 


to this Rule, “[a] party, upon reasonable notice to other parties and all persons affected thereby, 


4 A copy of this affidavit is attached hereto as Exhibit 3.
5 A copy of this report is attached hereto as Exhibit 4.
6 The circuit court’s orders also direct Penn National to provide internal “policy prefix code keys”, 
information previously provided by Penn National to Ellis & Winters during its review of Penn 
National’s microfiche, and all underwriting documents for all Receivership entities to the Receiver 
and mandate that Penn National must undergo a third Rule 30(b)(6) deposition on topics that 
certainly could have been addressed during the previous Rule 30(b)(6) depositions that Penn 
National has had to undergo. 
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may apply for an order compelling discovery as follows . . .”.  The Rule then sets forth what such 


a motion may request, including “an order compelling inspection in accordance with the request 


[under Rule 34].”  Rule 37, SCRCP.   


Rule 34, SCRCP, in turn, allows a party to request production and inspection of documents 


“in the possession or control of the party upon whom the request is served.”  The rule goes on to 


set forth the procedure for production, including that the party producing the documents 


“shall produce them as they are kept in the usual course of business or shall organize and label 


them to correspond with the categories in the request.”  Rule 34, SCRCP (emphasis added).  


Combining the prescriptions of these two (2) rules, a Motion to Compel pursuant to Rule 37(a), 


SRCP, may only require that a party produce documents as they are kept in the usual course of 


business or in the Rule’s prescribed organizational fashion.  The language of the Rule is 


disjunctive, meaning that production in either fashion satisfies a party’s discovery obligation.  See, 


e.g. K&A Acquisition Group, LLC v. Island Pointe, LLC, 383 S.C. 563, 580, 682 S.E.2d 252, 261 


(2009) (noting use of disjunctive “or” allowed compliance through either specified statutory 


procedure and noting that when ‘or’ is used it “is a disjunctive particle that marks an alternative”) 


(quoting Brewer v. Brewer, 242 S.C. 9, 14, 129 S.E.2d 736, 738 (1963)); Martin v. Bay, 400 S.C. 


140, 154, 732 S.E.2d 667, 675 (Ct. App. 2012) (holding plain language of the covenants 


demonstrated use of “the word ‘or’ in accordance with its common, disjunctive usage” denoting 


choice between two options). 


Given the plain language of Rules 34 and 37 of the South Carolina Rules of 


Civil Procedure, it is clear from the face of the Orders that the Orders are not orders compelling 


discovery under Rule 37(a).  For instance, in the May 5 Order, the Court states that it “has now 


gone through several hearings with Penn National and the Receiver on motions to compel relating 
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to the ability to locate policies in Penn National’s historic repositories.”  May 5 Order, p. 4.  The 


Court describes Penn National’s conduct as a “refus[a]l to search its repositories of insurance 


policies for responsive documents” and “refusal to produce insurance policies” resulting in the 


filing of “numerous motions to compel” for which the Court “conducted multiple hearings on Penn 


National’s discovery intransigence and issued multiple discovery compelling Penn National 


to meaningfully participate in discovery.”  May 5 Order, p. 5 (emphasis added); May 26 Order, p. 


2.  Indeed, the Court’s May 5 Order states that “[d]espite this Court’s prior orders . . . Penn National 


had not performed a complete manual search of its historic insurance policies contained on 


microfiche cards . . . [n]or had it processed the cards so that the information could be searched 


electronically.”  May 5 Order, p. 6.   


The Court goes on to state that these alleged failures to comply with its prior discovery 


orders “amounts to a total and complete refusal to comply with its discovery obligations.”  May 5 


Order, p. 8.  The Court then orders a number of coercive sanctions on the basis of Penn National’s 


alleged “defiant stance,” including ordering the payment of punitive monetary sanctions, entirely 


removing Penn National from the discovery process, forcing it to finance the actions of third-


parties, and providing unfettered access of third-parties to highly confidential documents unrelated 


to the litigation in question.  May 5 Order, p. 8.  The trial court further orders that the Receiver 


provide a copy of the May 5 Order to the Office of Consumer Services for the South Carolina 


Department of this insurance.  May 5 Order, p. 15.   


None of these sanctions compel production of anything on the part of Penn National, 


but instead seek to punish the company for alleged noncompliance.  Importantly, as to 


the digitization of the extensive microfilm records held by Penn National, not only do the Orders 


not compel Penn National to do anything but, to the contrary, Penn National is expressly prohibited 
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from participation in the discovery in question.  Simply put, the “discovery orders” compel 


no discovery, and certainly do not order the relief authorized under Rule 37(a) in response to 


a motion to compel.  In fact, as the May 5 Order expressly states, Penn National has already 


“open[ed] its repository of insurance policies and . . . facilitate[d] a review performed by Covil’s 


insurer-appointed defense counsel,” which is the relief an order compelling a response pursuant to 


Rules 37 and 34 of the South Carolina Rules of Civil Procedure mandate.    May 5 Order, p. 7.  


Because the Orders do not seek to compel Penn National to produce anything that has not already 


been produced as it is kept in the usual course of business, the Orders are not interlocutory orders 


compelling production, as asserted by the Receiver. 


The Receiver claims in his Motion that because the Orders involve “discovery disputes” 


they cannot be immediately appealable.  However, the case law cited to in the Receiver’s Motion 


to Dismiss does not support this argument.  For instance, Grosshuesch v. Cramer, 377 S.C. 12, 


659 S.E.2d 112 (2008), distinguishes between the issuance of a protective and the denial of a 


request for contempt, “discovery orders” which it holds are not immediately appealable, from the 


“discovery orders” that amount to contempt, and addresses the substance of those orders as 


immediately appealable.  The other decisions cited by the Receiver relate to motions to compel or 


deny pre-trial discovery.  See Ex Parte Whetstone, 289 S.C. 580, 347 S.E.2d 881 (1986); Ex Parte 


Wilson, 367 S.C. 7, 13, 625 S.E.2d 205, 208 (2005).  In fact, Whetstone, specifically holds that the 


refusal of a party to comply with an order to participate in discovery, resulting in contempt, is 


immediately appealable. 289 S.C. 580 at 580.   


As set forth above, the Orders here do not compel the production of anything that has not 


already been produced.  Rather, the Orders seek to punish Penn National for not storing its 


documents in the Receiver’s and the Court’s preferred manner and the refusal of Penn National to 
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spend significant sums to completely overhaul its document retention and storage policies.  Simply 


put, the case law cited by the Reciever has no bearing on the instant appeal, as the “discovery 


disputes” in the cited actions clearly differ in kind from the “discovery dispute” at issue in this 


appeal.   


Similarly, the Reciever’s citation to motions to compel appealed by parties unrelated to 


Penn National in a different action have no bearing on the instant appeal.  Receiver’s improper 


attempt to somehow impute the actions and conduct of unrelated insurers in cases in which Penn 


National had no involvement are unavailing and nothing more than an attempt to avoid addressing 


the merits of Penn National’s appeal.  Further, the orders appealed in those actions, which the 


Receiver fails to include as part of its Motion to Dismiss, simply require that the insurer’s in 


question respond to certain enumerated “areas of inquiry” and provide certain documents, unlike 


the Orders here, which consist of punitive and coercive sanctions.  Therefore, the Court of Appeals 


should deny the Receiver’s Motion to Dismiss. 


II. The Orders are immediately appealable contempt orders 


Here, the relief ordered is clearly in the nature of a contempt order.  “[C]ivil contempt 


sanctions serve two functions:  to coerce future compliance and to remedy past noncompliance.”  


Jarrell v. Petoseed Co., 331 S.C. 207, 209, 500 S.E.2d 793, 794 (Ct. App. 1998) (citing 


United States v. United Mine Workers of Amer., 330 U.S. 258, 302-04 (1947)).  See also Black’s 


Law Dictionary (8th Ed.) (defining “contempt” as “[c]onduct that defies the authority or dignity 


of a court . . .” and noting under the definition of “civil contempt” that “[a] civil-contempt 


proceeding is coercive or remedial in nature”); Poston v. Poston, 311 S.C. 106, 111, 502 S.E.2d 


86, 88 (1998) (“[t]he purpose of civil contempt is to coerce the defendant to do the thing required 


by the order for the benefit of the complainant” while “the primary purposes of criminal contempt 
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are to preserve the court’s authority and to punish for disobedience of its orders”) (citations and 


internal quotation marks omitted).  Although not styled as “contempt” orders specifically, 


the Orders here are explicit in stating that Penn National is being punished for alleged non-


compliance with prior discovery orders and are meant to coerce certain conduct that the trial court 


believes appropriate, despite the fact that it is extraordinarily overbroad, unduly burdensome, 


oppressive, and not required under the South Carolina Rules of Civil Procedure.7


It is well-settled that orders holding a party in contempt and sanctioning that party for 


failure to comply with a discovery order of the Court, which is the nature of the Orders here, 


are immediately appealable.  E.g. Hooper v. Rockwell, 334 S.C. 281, 291, 513 S.E.2d 358, 364 


(1999) (“a contempt order is also a final order that is immediately appealable”); Arnal v. Arnal, 


363 S.C. 268, 297, 609 S.E.2d 821, 42 (Ct. App. 2005) (“[a]n order finding a party in contempt is 


immediately appealable”) (citing Hooper, 334 S.C. at 291, 513 S.E.2d at 364), aff’d as modified


371 S.C. 10, 636 S.E.2d 864 (2006); Grosshuesch v. Cramer, 377 S.C. 12, 659 S.E.2d 112 (2008) 


(referring to various orders appealed, including contempt orders, as “several discovery orders”, 


but addressing and reversing the immediately appealable contempt orders).  The mere titles of 


the Orders does not change the nature of the Orders themselves or impact the Orders’ appealability.   


As noted above, the South Carolina Supreme Court has described contempt orders as 


“discovery orders.”  See Grosshuesch, 377 S.C. at 18, 659 S.E.2d at 115 (referring to various 


orders appealed, including contempt orders, as “several discovery orders”).  Thus, the mere titles 


of the Orders as “discovery orders” does not provide any evidence that the Orders are not contempt 


orders.  Further, South Carolina courts routinely look past such titles when they are mistakenly or 


7 For instance, as noted above, the documents to be turned over include hundreds of thousands of 
pages of private, confidential information for thousands of individuals and entities that have 
no relationship whatsoever to this litigation. 
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improperly applied.  See, e.g.  Morrow v. Fundamental Long-Term Care Holdings, LLC, 412 S.C. 


534, 539, 773 S.E.2d 144, 147 (2015) (“Our review of trial court orders is not constrained by how 


the order is styled”); Carolina Renewal, Inc. v. S.C. DOT, 385 S.C. 550, 554, 684 S.E.2d 779, 781 


(Ct. App. 2009) (an order granting a motion to dismiss would be considered one granting summary 


judgment because the trial court considered matters outside the pleadings); Patterson v. Witter, 


425 S.C. 213, 225-26, 821 S.E.2d 677, 684 (2018) (same); Wetzel v. Woodside Dev. Ltd. P’ship, 


364 S.C. 589, 592-93, 615 S.E.2d 437, 438-39 (2005) (treating motion to quash affidavit of default 


as equivalent of granting a motion to dismiss, making it immediately appealable).  The Orders are, 


by their express terms, immediately appealable contempt orders, and the Court should deny 


the Receiver’s Motion to Dismiss. 


III. Regardless of title, the Orders are immediately appealable


The Orders, regardless of their titles, are akin in content to contempt orders and it is clear 


that they are final and immediately appealable.  South Carolina’s appellate courts have held that 


contempt orders, because of their nature, are final and immediately appealable.  As set forth above, 


regardless of the title of the orders in question, they are final and award relief identical to what 


could be awarded by a contempt order.  Not only do the Orders not compel any additional acts on 


the part of Penn National, but they expressly take away any involvement of Penn National 


in the method or manner in which the documents are digitized.  


Further, the Orders mandate that Penn National essentially pay a fine in the amount of the 


cost to get the documents digitized, without any involvement or recourse as to same, and direct 


additional punishment in the transmission of the May 5 Order to the Department of Insurance.  It 


would be illogical to allow ever-escalating contempt-type sanctions against a party for its alleged 


refusal to follow prior discovery orders while allowing those orders to evade appellate review 
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simply because they were not titled contempt orders.  Given the nature and content of the Orders, 


they are final and immediately appealable, regardless of their titles, and the Receiver’s Motion to 


Dismiss should be denied.  See Morrow v. Fundamental Long-Term Care Holdings, LLC, 412 S.C. 


534, 539, 773 S.E.2d 144, 147 (2015) (“An appellate court should look to the effect of an . . . order 


to determine its appealability”) (quoting Thornton v. S.C. Elec. & Gas Corp., 391 S.C. 297, 304, 


705 S.E.2d 475, 479 (Ct. App. 2011). 


CONCLUSION 


Based on the foregoing, the Orders at issue are immediately appealable.  Therefore, 


Penn National respectfully requests that the Court deny the Receiver’s Motion to Dismiss, and 


hear the appeal in this action on the merits. 


/s/ David G. Harris II  
David G. Harris II (S.C. State Bar No. 101951) 
dharris@goldbergsegalla.com
Alexander E. Davis (S.C. Bar No. 100061) 
aedavis@goldbergsegall.com
David L. Brown (N.C. State Bar No. 18942) 
dbrown@goldbergsegalla.com
Brady A. Yntema (N.C. State Bar No. 25771) 
byntema@goldbergsegalla.com


GOLDBERG SEGALLA LLP 
701 Green Valley Road, Suite 310 
Greensboro, North Carolina 27408 
Telephone:  336.419.4900 
Facsimile:   336.419.4950 
Attorney for Appellant Pennsylvania  
National Mutual Casualty Insurance Co. 


June 16, 2022 







EXHIBIT 1 







STATE OF SOUTH CAROLINA


COUNTY OF RICHLAND


Covil Corporation, by and through its duly
appointed Receiver Peter D. Protopapas,


Plaintiff,


v.


Pennsylvania National Mutual Casualty
Insurance Co.; Sam J. Crain & Co., Inc.; and
South Carolina Property and Casualty
Insurance Guaranty Association,


Defendants.


IN THE COURT OF COMMON PLEAS


FOR THE FIFTH JUDICIAL CIRCUIT


C.A. No. 2020-CP-40-02098


ORDER ON DISCOVERY MOTIONS


This matter is before the Court on various discovery disputes between the Receivership for


Covil Corporation ("Covil") and Pennsylvania National Mutual Casualty Insurance Company


("Penn National"). There are numerous matters before the Court at this time, including Ellis &


Winters LLP's March 22, 2022 letter report on its inquiry into the existence and storage of certain


historic policy documents pursuant to this Court's November 5, 2021 Discovery Order;1 the


Receiver's February 24, 2022 Motion to Compel and April 1, 2022 Supplemental Motion to


Compel; the Receiver's March 17, 2022 Motion to Challenge the Confidentiality of Certain


Documents; Penn National's December 22, 2021 Motions to Quash; and Penn National's April 7,


2022 Motion to Seal .2


I The Court also considered the prior letter reports filed by Penn National in response to the Court's November 5,
2021 Discovery Order.
2 Also before the Court is the Receiver's motion to compel Penn National in the non-Covil Receiverships. Specifically,
the Receiver seeks insurance policies and policy-related documents from Penn National for 14 other entities for which
Mr. Protopapas is currently the receiver. In response to the Receiver's Subpoenas Duces Tecum, Penn National
produced boiler plate objections and zero documents. See March 1, 2022 Motion to Compel filed against Penn National
on behalf of the Receiver for Flame Refractories, Inc. and United Construction Co. of Rome, Inc., General Boiler
Casing Company, Inc., Payne & Keller Company, Piedmont Insulation, Inc. and Reynolds Insulation, Pipe & Boiler
Insulation, Inc. and Carolina Industrial Insulating Co., Presnell Insulation, Co., Standard Insulation Company of N.C.
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BACKGROUND 


Peter D. Protopapas was appointed by this Court in 2018 as the Receiver for Covil, a


defunct South Carolina corporate entity. Covil engaged in the business of installing, removing and


sometimes selling insulation made with asbestos materials in the State of South Carolina and in


other places in the Southeast for many years between the 1960s and the 1990s. Covil has been


sued in many asbestos lawsuits, and this Court was appointed to manage the asbestos docket at the


direction of the Chief Justice of the Supreme Court of South Carolina. This Court therefore


charged the Receiver with marshalling Covil's assets, including all occurrence-based liability


insurance policies, that may respond to the asbestos suits pending against Covil.


Prior to the Receiver's appointment, this Court had a regular situation occur in which Covil


Corporation would not respond to requests for information, necessitating orders compelling


compliance with discover obligations. Ultimately, after granting numerous motions to compel


with no response, this Court struck Covil's pleadings in an underlying asbestos case as a sanction


for its failure to respond to discovery.


This Court learned subsequently that, after letting its charter lapse from the State of South


Carolina, Covil had been effectively managed by the attorneys for certain insurance companies


that covered Covi1.3 The strategic litigation approach adopted on Covil's behalf by other insurers


was to not participate in discovery. Rather, it was to accept the pleadings on Covil's behalf and


then engage in a course of conduct of waiting until the last moment and then settling the cases at


a nuisance value. The other insurers appeared to want to be as minimally responsive as possible


Inc., Davis Mechanical Contractors, Inc., Great Barrier Insulation Co., HEFCO, Inc., J. & L. Insulation, Inc., and J.R.
Deans Company, Inc., in Case Numbers 2020-CP-40-04475, 2021-CP-40-03484, 2020-CP-40-01821, 2020-CP-40-
05526, 2021-CP-40-01364, and 2020-CP-40-01952. Penn National takes the position that it cannot reasonably search
its historic policies contained on microfiche cards unless the Receiver provides a specific policy number.
3 Penn National was not providing a defense in the underlying asbestos cases for Covil at that time.
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to avoid discovery of the occurrence-based general liability policies covering Covil. When this


Court learned of certain Covil insurers' conduct, it appointed a receiver to manage Covil's assets.


And the only assets Covil had at that time, and has to this day, are the coverage provided by the


"legacy" occurrence-based general liability insurance policies covering Covil that were issued


during the time it was an active asbestos insulation company.4


Covil, under the guidance of the Receiver, has identified numerous insurance policies


issued by several different insurance companies covering its defense and indemnity obligations for


the asbestos suits. A court-approved Qualified Settlement Fund ("QSF") has been created and


funded by the proceeds of settlements with at least six insurers. Those insurance companies went


through a long process of disclosure and negotiation, resulting in approval by the Court of


settlement proposals that initially funded the QSF.


Penn National is now the company with which the Receiver is seeking information and


documents related to the "legacy" occurrence-based liability policies it issued covering Covil as a


primary or additional insured. Penn National first came to this Court's attention in connection


with the Finch case, which was an asbestos case tried in federal court in North Carolina resulting


in a $32.7 million judgment against Covil. Specifically, certain general liability insurance policies


issued by Penn National that covered Covil were located by Penn National in response to an


asbestos claimant subpoena in the Finch case that provided specific policy numbers for certain


policies issued by Penn National to Covil. After his appointment, the Receiver subsequently


requested insurance policy information from Penn National as well.


4 In PCS Nitrogen, Inc. v. Continental Casualty Company, et al., the SC Supreme Court adopted "the post-loss
exception and [held] insurer consent is not required for an assignment of liability insurance coverage rights made
after a loss." No. 28093, 2022 WL 1101704, at *4 (S.C. April 13, 2022).
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Throughout the Covil litigation, Penn National has taken the position that it is unable to


access any possible historic occurrence-based liability coverage, from its Iron Mountain, Inc.


storage facility' or any other storage facility, for Covil or any other policyholder it may have


insured in the past unless it is provided with a policy number. It was then developed that Penn


National has stored a significant amount of historic policy-related material on microfiche cards.


But, again, Penn National has repeatedly taken the position that given that its historic policy related


documents are stored on microfiche by policy number, and due to the fact that the material is so


voluminous, it cannot search its historic policy related documents on microfiche unless it is given


a policy number.


Covil diligently pursued discovery of all insurance policies issued by Penn National that


cover Covil, in any way, through written requests for information as well as multiple depositions.


This Court has now gone through several hearings with Penn National and the Receiver on motions


to compel relating to the ability to locate policies in Penn National's historic repositories to


discover whether any of them relate to Covil or to other receiverships that have been established


in this state, of which Mr. Protopapas is the Receiver. No material has been forthcoming from


Penn National's historic or "legacy" microfiche archives unless it was provided with a policy


number. That is still where the Court finds itself today.


It is axiomatic that insurers, such as Penn National, have a duty to cooperate with the


Receiver in the search for historic liability policies by complying with their discovery obligations.


Failure to do so increases expenses and wastes this Court's time. This Court fully expects that an


insurance company served with discovery requests from a receiver in this state, seeking the


5 Iron Mountain Inc. is a national document management firm which provides storage and information management
services, including information management, digital transformation, secure storage, secure destruction, data centers,
cloud services, and art storage and logistics. It is highly likely this firm could provide services that would digitize
and make searchable all policies and documents that Penn National stores with it.
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identification and production of insurance policies issued to the company as a named insured or


which otherwise includes the company as a supplemental or additional insured, will search its


entire repository of insurance policies and policy-related information for documents identifying


the defunct company at issue. The Receiver need only provide the insurance company with the


name of the defunct company for which it is seeking to marshal insurance assets. For the avoidance


of doubt, this Court flatly rejects any assertion that an insurance company may refuse to search its


repositories of insurance policies for responsive documents unless and until it is provided with a


specific policy number.


Penn National has totally and completely failed to meet this most basic discovery


obligation here. Penn National's discovery conduct has created considerable burdens for Covil and


this Court. The Receiver has diligently sought discovery of Covil insurance policies and related


documentation from Penn National for several years. However, Penn National refused to review


its own microfiche and paper policy related historical documents unless it was provided with a


policy number for the specific policy requested. Covil was therefore forced to file numerous


motions to compel. This Court conducted multiple hearings on Penn National's discovery


intransigence and issued multiple discovery orders compelling Penn National to meaningfully


participate in discovery. A brief summary follows:


• At the January 25, 2021 discovery hearing, the Court ordered the Receiver for Covil
to develop a specific inquiry and issue a new subpoena, if necessary, providing a
list of job sites and owners to Penn National and ordered Penn National to conduct
the searches and to respond with its findings promptly.


• On April 22, 2021, Covil filed a second motion to compel when Penn National
refused to comply with its discovery obligations. Following a hearing, the Court
granted the motion, finding that "Penn National has a duty to fully, completely, and
thoroughly search both its electronic records and its hard copy paper records for the
information and documents sought by the Receiver." July 1, 2021 Order at 6. The
Court ordered Penn National to "thoroughly search its paper records using the list
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of contractors and facilities provided by the Receiver in connection with [Covil's]
February 8, 2021, subpoena to Penn National." Id.


• On August 20, 2021 and September 8, 2021, Covil filed additional motions to
compel in which Covil informed the Court that, among other things, Penn National,
despite the Court's previous orders, continued to take the position that it could only
search its historic policies contained on microfiche cards by policy number. On
October 28, 2021, the Court held a motions hearing, and on November 5, 2021, the
Court granted Covil's motions to compel, ordering that Covil's defense counsel in
underlying asbestos cases, Ellis & Winters LLP, use its professional judgment to
develop and implement an effective scope of document review to identify any
additional Penn National policies that may provide coverage for Covil as either a
primary or additional insured and make "suggestions for meeting Covil's needs to
identify responsive coverage" while "not wasting Penn National's resources".


• Most recently, in light of Penn National's failure to issue a litigation hold to prevent
the routine or automatic destruction of documents related to the Covil litigation, on
February 11, 2022 the Court granted Covil's motion for a protective order,
prohibiting Penn National from destroying its historic-policy related documents
until the Court holds otherwise.


Despite this Court's prior orders, as of November 5, 2021, Penn National had not


performed a complete manual search of its historic insurance policies contained on microfiche


cards. Nor had it processed the microfiche cards so that the information could be searched


electronically. It had not even sought estimates to do such work from vendors with experience


imaging microfiche. This information is critical and discoverable not only in this coverage action,


but also in the numerous underlying asbestos lawsuits in which Covil is a defendant. Covil has


been sued in asbestos liability cases in South Carolina state courts and federal courts, and Covil


needs its insurance policies to respond to routine discovery.6


6 See Rule 26(b)(2), SCRCP ("A party may obtain discovery of the existence and contents of any insurance agreement
under which any person carrying on an insurance business may be liable to satisfy part or all of a judgment which may
be entered in the action or to indemnify or reimburse for payments made to satisfying the judgment."); Rule 33(b)(4),
SCRCP standard interrogatory (4) ("Set forth the names and addresses of all insurance companies which have liability
insurance coverage relating to the claim and set forth the number or numbers of policies involved and the amount or
amounts of liability coverage provided in each policy); see also Fed. R. Civ. P. 26(a)(1)(A)(iv) ("a party must . . .
provide to the other parties . . . for inspection and copying . . . any insurance agreement under which an insurance
business may be liable to satisfy all or part of a possible judgment in the action or to indemnify or reimburse for
payments made to satisfy the judgment").
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Ellis & Winters LLP was appointed by Covil's insurers to defend Covil in the underlying


asbestos cases. Ellis & Winters' defense costs have been funded by Covil's insurers, including


Penn National. This Court therefore ordered Penn National to open its repository of insurance


policies and to facilitate a review performed by Covil's insurer-appointed defense counsel, Ellis


& Winters. The Court directed the firm to perform this review using its own sound professional


judgment and to report back to the Court with suggestions for meeting Covil's needs to identify


responsive coverage while not wasting Penn National's resources. This Court entrusted Ellis &


Winters with responsibility for this search because the insurance information is important and


discoverable in its work as Covil's underlying asbestos defense counsel.


Approximately 120 days later, Ellis & Winters filed its March 22, 2022 report with this


Court ("the Report"). After years of assurances from Penn National that it could not locate historic


policies without a policy number, the Report provided an array of options for imaging and review


of Penn National's policies, even in the absence of a policy number. As is relevant here, the "third


option" involves imaging commercial line policy microfiche cards, eliminating certain cards solely


by policy prefix. Specifically, Ellis & Winters selects a subset of commercial line microfiche cards


to image by eliminating cards bearing prefixes that correspond to certain non-commercial liability


policy types. The Report also explained that, after one day of in-person searching within


microfiche cards at Penn National's headquarters, Ellis & Winters located three newly discovered


policies covering Covil that Penn National had not produced to Covil, which all spanned the


relevant timeframe of 1984 to 1986 and consisted of one inland marine policy, one boiler


machinery policy, and one auto policy. Penn National's failure to independently identify and


produce these additional insurance policies to Covil, which were requested years ago, is cause for


great concern not only here but also in other Receivership litigation involving Penn National.


7
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This Court has now lost all confidence in Penn National's willingness and ability to


independently participate in discovery. The Court finds that Penn National's conduct with respect


to its searches for historic Covil insurance policies (as well as non-Covil Receivership policies)


amounts to a total and complete refusal to comply with its discovery obligations. It could well have


done exactly what Ellis & Winters has proposed here. Penn National could have selected a vendor,


processed the information on its microfiche cards, and conducted a review. It did not. Instead,


Penn National took the defiant stance that it could not search for historic policies on its microfiche


cards without being provided a policy number. That position turns out not to be so. This Court is


left with no choice but to allow the Receiver to examine the records.


RULINGS AND ORDERS 


1. Ellis & Winters' Report and Recommendations 


A. Imaging and Review of Penn National's Microfiche Cards


After careful consideration, the Court is persuaded that the third option recommended by


Ellis & Winters in its March 22 report will meet Covil's needs to identify responsive coverage


while conserving Penn National's resources.


The Court finds that Ellis & Winters has effectively narrowed the universe of potentially


responsive documents down to a set of microfiche cards containing historic insurance policies and


policy-related information issued prior to 1992 and maintained by Penn National. The Court finds


that Ellis & Winters' third option provides a reasonable and intentional process for further reducing


that universe by policy number prefix to identify types of policies that are not relevant and can be


excluded from scanning.
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The Court therefore adopts the "third option" recommended by Ellis & Winters and


DIRECTS Ellis & Winters to use its professional judgment to develop a methodology to select a


subset of commercial line microfiche cards to image by eliminating certain cards bearing prefixes


that correspond to certain non-commercial liability policy types.8 The methodology will be shared


with both the Receiver and Penn National. However, Ellis & Winters is not required to receive the


approval of either the Receiver or Penn National in developing its methodology.


The Court also DIRECTS Ellis & Winters to use its professional judgment to solicit bids


from two or more vendors with experience imaging microfiche, to select an appropriate vendor


(the "selected vendor"), to award the bid, and to supervise the selected vendor's imaging of the


microfiche cards into a format that is in a searchable database. Ellis & Winters will advise the


Court and the parties as to the identity of the selected vendor and the terms of the selection.


Once the universe of records to image is determined by Ellis & Winters, images are scanned


by the selected vendor, and information is available in a searchable database, the Court DIRECTS


Ellis & Winters to provide Penn National and the Receiver with full access, on a rolling basis, to


the database to conduct document reviews in order to search for responsive information for the


Covil Receivership as well as the other Receiverships for which Peter D. Protopapas has been


appointed Receiver.


To be clear, Ellis & Winters is not charged with reviewing the policies in the final database


for responsiveness to the Receiver's discovery requests. Ellis & Winters and its selected vendor


are the vehicles to get the policies into a database where the information can be reviewed for


responsiveness by the Receiver and his outside counsel. The Receiver and his outside counsel


7 Both the Receiver for Covil and Penn National have expressed confidence in the professional judgment of Ellis &
Winters. See November 5, 2021 Discovery Order at 2.
8 The non-commercial liability policy types include business owner, fidelity bond, surety bond, and personal
umbrella policies.
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therefore must have full and unfettered access to every page of every insurance policy and policy-


related document that Ellis & Winters and its selected vendor make available in the database. This


will necessarily include reviewing records of other insureds' policies.


The Receiver will be entitled to review the policy records uploaded to the database to


identify potentially responsive documents. The Receiver will be entitled to examine each and every


policy to understand whether it is a policy that in any way, shape, or form covers Covil's asbestos


responsibilities and liabilities. Because of Penn National's intransigence, the Court will not limit


the Receiver's access to any of the information in the microfiche database. Ellis & Winters,


however, should continue to make itself available to assist the Receiver search the records for the


information that is needed to provide Covil with knowledge about its assets, including information


concerning Penn National's policy prefixes and the identification of prefixes with policy lines of


business identified in Ellis & Winters' report.


This Court DIRECTS Ellis & Winters to initiate and facilitate the above-referenced process


immediately and to report back to the Court, on an interim basis, regarding progress made and any


impediments to its progress. Time is of the essence.


Penn National is ORDERED to make all of its microfiche cards immediately available for


review and imaging by Ellis & Winters and its selected vendor.


Penn National is also ORDERED to produce immediately to Covil all code keys for its


policy prefixes, including but not limited to the documentation identifying prefixes with policy


lines of business identified in Ellis & Winters' report.9


9 Ellis & Winters explained to the Court at the April 11, 2022 hearing that it learned during its inquiry that Penn
National policy numbers are constructed typically to have a numeric or an alpha prefix that indicates the type of
policy. The Receiver is entitled to all information Penn National provided to Ellis & Winters regarding its policy
prefixes. See, e.g., Ellis & Winters' Report at 2.
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Penn National is further ORDERED to produce immediately to Covil all information that


was disclosed to Ellis & Winters and used as a basis for identifying policy numbers for the three


newly discovered Covil insurance policies located by Ellis & Winters on March 17, 2022. See


Report at 3. This Court is deeply troubled that Penn National had access to these policy numbers


in its underwriting files but did not disclose the existence of this information to the Court or bother


to produce the three policies to Covil for several years.


Finally, Penn National is ORDERED to produce immediately all underwriting


documentation in its possession, custody, or control for all the Receiverships for which Mr.


Protopapas is the court-appointed Receiver.


B. Ellis & Winters Fees — Work to Date


Ellis & Winters reported at the April 11, 2022 hearing that all of its invoices for work to


date, totaling approximately $67,000, have been submitted to Penn National and/or Penn


National's outside counsel at Goldberg Segalla LLP for payment but that those invoices have not


been paid.


The Court finds that the fees and costs incurred by Ellis & Winters to date are reasonable


for the tasks that were performed.


The Court hereby ORDERS Penn National to pay all outstanding invoices submitted by


Ellis & Winters to Penn National and/or Penn National's outside counsel at Goldberg Segalla LLP


in connection with this Court's November 5, 2021 Order within ten business days from the date of


this Order.


C. Ellis & Winters and Selected Vendor Fees — Work Going Forward


1 1
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This Court DIRECTS Ellis & Winters to set up a system of periodic billing to Penn


National through Penn National's outside counsel at Goldberg Segalla for its work and its selected


vendor's work in accordance with this Order.


This Court ORDERS that Penn National will pay all reasonable fees and costs invoiced by


Ellis & Winters and its selected vendor for the work undertaken in accordance with this Order


within thirty calendar days of receipt of the invoice.


This Court finds that the reasonable fees and costs that will be paid by Penn National are


proportional to the needs of this case as well as the numerous other Receiverships for which this


Court has appointed Mr. Protopapas. The Court is also in agreement with Ellis & Winters' well-


reasoned evaluation at the April 11 hearing that its "third option" proposal constitutes "fairly


typical discovery" in the context of the microfiche cards that are stored at Penn National.


This Court DIRECTS Ellis & Winters to advise the Receiver and the Court, on a periodic


basis, of the expenses incurred for the work performed in accordance with this Order.


D. Confidentiality


This Court ORDERS Ellis & Winters and its selected vendor to keep confidential all


insurance policies and policy-related documents processed from the microfiche cards and uploaded


to the database.


This Court ORDERS the Receiver and his outside counsel to keep confidential all


insurance policy or policy-related documents processed from the microfiche cards and uploaded


to the database, and information obtained from those documents, that provide coverage to Covil


or any other entities under Receiverships for which Mr. Protopapas is the court-appointed


Receiver, except to the extent that such policies or information need to be disclosed in connection


with mediation or any other court-supervised activity, including litigation.
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This Court further ORDERS the Receiver to keep confidential all non-Covil and non-


Receivership policies and policy related documents processed from the microfiche cards and


uploaded to the database.


2. Covil's Motion to Challenge Confidentiality and Penn National's Motion to Seal 


Covil moves to lift the confidential designation on the Document Retention Policies and


Litigation Hold Procedure that Penn National produced to the Receiver on March 9, 2022 as


"confidential material." This Court GRANTS the motion.


Penn National has not demonstrated that the documents contain propriety or commercially


sensitive information worthy of protection under South Carolina law. The Court is also persuaded


that Penn National has waived its argument that its document retention policies are confidential


given that it made its retention document publicly available in other coverage litigation.' Penn


National's arguments to the contrary are unpersuasive and border on being specious.


Penn National is therefore ORDERED to remove the confidential designation from its


Document Retention Policies and Litigation Hold Procedures and to produce all of them to Covil


within five business days.


Penn National also filed a Motion to Seal Exhibit 12 to its opposition to Covil's Motion


and Supplemental Motion to Compel. Covil has no objection to the motion. The motion is


GRANTED, and Exhibit 12, which is a spreadsheet that purportedly shows information regarding


non-workers compensation insurance policies issued by Penn National, is SEALED.


3. Penn National's Motion to Quash Deposition(s) and Covil's Motions to Compel 


i° See, e.g., Pennsylvania Nat'l Mut. Cas. Ins. Co. v. Tate Andale, Inc., No. 1:17-cv-00670 (D. Md.), ECF No. 50-
32.
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During the January 11, 2022 motions hearing, this Court noted that it would hold Penn


National's motion to quash Covil's Rule 30(b)(6) deposition in abeyance until the Receiver has


had an opportunity to develop the record more thoroughly through written discovery.


On January 18, the Receiver served requests for admission, requests for production, and


interrogatories on Penn National. On February 17, Penn National produced its written responses


to the Receiver's discovery requests and, on March 9, it produced certain documents.


Covil argues that Penn National failed to produce all responsive documents and failed to


disclose all relevant information in response to its discovery requests. Covil also argues that Penn


National, in certain instances, provided evasive answers. Covil therefore moved for an order


compelling Penn National to provide revised and complete discovery responses.


This Court DENIES Penn National's motion to quash and DIRECTS Covil to serve a Rule


30(b)(6) deposition notice on Penn National for a deposition to take place as soon as practicable


based on the date of this Order. With respect to at least one of the topics at the Rule 30(b)(6)


deposition, this Court further ORDERS Penn National to provide a corporate representative to


testify as to why Penn National uses the terminal digit filing system to store its historic occurrence-


based liability policies."


Finally, the Court will HOLD IN ABEYANCE Covil's Motion to Compel and


Supplemental Motion to Compel until the Receiver has had an opportunity to conduct the Rule


30(b)(6) deposition. If, after the deposition, the parties still cannot resolve any outstanding


disputes, then they are ordered to report back to this Court to identify any remaining issues.


I I This Court learned from Ellis & Winters during the April 11 hearing that Penn National used a terminal digit system
to file its historic insurance policies and policy-related documents. That is, Penn National used approximately eight-
or nine-digit policy numbers and filed the policies not by the numbers on the left side but by the numbers on the right
side. Ellis & Winters' IT professional, Brian Flatley, could not speak to why a corporate entity, such as Penn National,
would utilize such a system. However, this Court observes that such a system appears to make it much harder to find
historic insurance policies when requested by their insureds.
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CONCLUSION 


This Court has serious concerns that Penn National's systemic failure to search for and


produce insurance policy information to its insured in this case, unless it is given a specific policy


number, may impact other South Carolina consumers who no longer have access to their policy


numbers as well. The Court therefore DIRECTS the Receiver to transmit a copy of this order to


the South Carolina Department of Insurance, Office of Consumer Services, for its review and


information, at the following address: P.O. Box 100105, Columbia, South Carolina 29202-3105.


This Order applies in this case as well as in any other matters in which Mr. Protopapas is


appointed the Receiver.


[ELECTRONIC SIGNATURE ON FOLLOWING PAGE]
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EXHIBIT 2 







STATE OF SOUTH CAROLINA


COUNTY OF RICHLAND


Covil Corporation, by and through its
duly appointed receiver Peter D.
Protopapas,


Plaintiff,


v.


Pennsylvania National Mutual
Casualty Insurance Company; Sam J.
Crain & Co., Inc.; and South Carolina
Property & Casualty Insurance
Guaranty Association,


Defendants.


IN THE COURT OF COMMON PLEAS
FOR THE FIFTH JUDICIAL DISTRICT
CASE NUMBER: 2020-CP-40-02098


ORDER


Penn National moves this Court to reconsider its May 5, 2022 Order on Discovery Motions,


which addressed: (1) Ellis & Winters LLP's March 22, 2022 report on its inquiry into the existence


and storage of certain historic policy documents pursuant to this Court's November 5, 2021


Discovery Order; (2) the Receiver's February 24, 2022 Motion to Compel and April 1, 2022


Supplemental Motion to Compel; (3) the Receiver's March 17, 2022 Motion to Challenge the


Confidentiality of Certain Documents and Penn National's April 7, 2022 Motion to Seal; and (4)


Penn National's December 22, 2021 Motions to Quash.


Upon consideration of Penn National's Motion for Reconsideration, the Receiver's


Opposition to Penn National's Motion for Reconsideration, and for good cause shown, it is


HEREBY ORDERED that Penn National's Motion for Reconsideration is DENIED. By separate
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Order Penn National's 2022 Motion to Seal Exhibit 1 has been granted with consent of the


Receiver.


This matter is an ongoing discovery issue, revolving around Penn National's refusal to


produce insurance policies, and thus is not immediately appealable. Accordingly, a Motion for


Reconsideration is inappropriately raised. The South Carolina Supreme Court has held, "an order


denying or compelling pretrial discovery is not directly appealable since it is an intermediate or


interlocutory decision." Ex parte Wilson, 367 S.C. 7, 13, 625 S.E.2d 205, 208 (2005)(See, Lowndes


Products, Inc. v. Brower, 262 S.C. 431, 205 S.E.2d 184 (1974); Patterson v. Specter Broadcasting


Corp., 287 S.C. 249, 335 S.E.2d 803 (1985)). Pursuant to S.C. Code § 14-3-330(1), intermediate


orders that involve the merits of the case may be immediately appealed and pursuant to S.C. Code


§ 14-3-330(2), interlocutory orders affecting a substantial right may be immediately appealed. An


order which involves the merits, "must finally determine some substantial matter forming the


whole or a part of some cause of action or defense." Id. (Citing, Mid—State Distribs., Inc., 310 S.C.


at 334, 426 S.E.2d at 780)). An order affecting a substantial right must "discontinue an action,


prevent an appeal, grant or refuse a new trial, or strike out an action or defense." Id. (Citing, Id. at


335 n. 4, 426 S.E.2d at 780 n. 4). Orders involving discovery disputes such as this do not qualify


as appealable Orders.


Additionally, Penn National's Motion for Reconsideration does not recite an accurate


reflection of this Court's Order or the activity of the parties in this protracted discovery dispute.


The Receiver's reply, filed May 18, 2022, in opposition to Penn National's Motion for


Reconsideration is a completely accurate recital of the law and facts of this discovery dispute and


of the Orders of this Court including the May 5, 2022 Order on discovery motions. This Order


must be immediately obeyed.
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It is SO ORDERED. 


[Electronic Signature  no Following Page] 







Richland Common Pleas


Case Caption: Covil Corporation By And Through Its Receiver , plaintiff, et al vs
Pennsylvania National Mutual Casualty Insurance Co , defendant, et al


Case Number: 2020CP4002098


Type: Order/Other


So Ordered


Jean H. Toal


Electronically signed on 2022-05-26 15:47:28 page 4 of 4
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EXHIBIT 3 







STATE OF SOUTH CAROLINA


COUNTY OF RICHLAND


ANN FINCH, Individually and as
Executor of the Estate of Franklin
Finch; PETER PROTOPAPAS as
Court Appointed Receiver for
Covil Corporation,


Plaintiffs,


v.


SENTRY CASUALTY COMPANY,
UNITED STATES FIDELITY &
GUARANTY COMPANY, et al.,


Defendants.


IN THE COURT OF COMMON PLEAS


FOR THE FIFTH JUDICIAL CIRCUIT


C.A. No. 2019-CP-40-03003


AFFIDAVIT OF BRENT REIFSNYDER


Brent Reifsnyder, being first duly sworn, deposes and says:


1. I am over 18 years of age, of sound mind, and under no mental disability, and I


am fully competent to make this declaration.


2. I am currently, and was at all times relevant herein, employed by


Pennsylvania National Mutual Casualty Insurance Company ("Penn National") as Director —


Administrative Services, in which capacity I have been involved with Penn National's


investigation and search for the documents requested by the Subpoena Duces Tecum issued on


February 8, 2021 on behalf of the Receiver for Covil Corporation in this action


("Receiver's Subpoena"). Boyd Wright, Senior Home Office Claim Examiner


1
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for Penn National, coordinated Penn National's investigation for the documents requested by the


Receiver's Subpoena.


3. I am the person in charge of and responsible for records that are archived or


otherwise stored for Penn National.


4. I am aware of the Court's Order on the Receiver for Covil Corporation's Motion


to Compel and Supplemental Motion to Compel Against Penn National filed on July 1, 2021,


which orders Penn National to thoroughly search its paper records using the list of contractors


and facilities provided by the Receiver's Subpoena.'


5. As set forth in my prior Affidavit, Penn National's archived non-electronically


stored documents consist of (1) microfilm records, and (2) paper records, and such documents


are only searchable by policy number given that Penn National has historically organized such


documents by using the terminal digit system, which can only be searched by policy number.


6. In order to comply with the Court's order, I have considered other alternative


means of searching Penn National's non-electronically stored paper documents due to the fact


that the Receiver's list of 240 contractors and 650 facilities does not provide any potential policy


number information. My consideration was for alternative searches that would be in addition to


the search that was conducted by Penn National in responding to the Receiver's Subpoena,


which was detailed in the Affidavit of Boyd Wright and (to my understanding) filed with the


Court on June 21, 2021.


1 I previously executed an Affidavit on July 9, 2021, in compliance with the Court's Order
providing a detailed description of how Penn National maintains its paper records, including
physical locations where Penn National's paper records are kept, the identities of the person(s)
responsible for those records, the years and locations of the records maintained, the categories of
policies maintained, and the manner in which those records are stored and organized.
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7. Given that Penn National's non-electronically stored archived documents have


historically been saved and organized by using the terminal digit system, the only alternative


means of searching such documents is by way of a manual search of each of the policy


documents contained on microfilm at Penn National and in paper form at the Iron Mountain


facility referenced in my prior Affidavit. This would entail a manual search of all non-


electronically stored paper policy documents for policies that Penn National may have issued to


any of the 240 contractors and 650 facilities listed by the Receiver that may or may not identify


Covil Corporation as an additional insured.


8. With respect to Penn National's microfilm records, my research has shown that


Penn National's microfilm records contain in excess of 200,000 separate policies with each


policy containing multiple pages of policy documents.


9. The paper documents stored at the Iron Mountain facility are contained in


approximately 5,800 boxes, which includes approximately 4,300 boxes of commercial line paper


policy documents. Based on my research, at last count, the number of separate policies stored in


these boxes numbered approximately 615,000. Each box of paper policy documents measures


2.4 cubic feet, 24 inches in length, 12 inches in width, and 10 inches high. The boxes can store


approximately 170 to 200 pages per inch.


10. For security reasons, a manual search of the paper policy documents could not be


conducted at Iron Mountain. Rather, the boxes containing the paper policy documents would


have to be shipped to Penn National in order to be manually searched.


11. A manual search of all of Penn National's non-electronic policy records for any


policy records that may pertain to any of the 240 contractors and 650 facilities that identify Covil
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as an additional insured would be an endeavor that would overwhelm and be well beyond the


capacity of Penn National's current internal staff To my knowledge, a manual search of this


nature is unprecedented at Penn National. During my 29 years of employment at Penn National,


Penn National has never been ordered, directed, or otherwise caused to inspect all of its non-


electronically saved archived paper policy documents. The amount of time necessary to conduct


such a search would take many months to conduct, and Penn National would incur significant


expenses that are currently incalculable to me.


12. To conduct such a search, an outside vendor would have to be retained to conduct


a manual search of all of Penn National's non-electronically stored policy documents as Penn


National does not have the capacity to conduct such a search internally. Given the


unprecedented nature of such a search for Penn National, I cannot currently provide an estimate


of how much an outside vendor would charge for the search of all of Penn National's non-


electronically stored policy documents.


13. The information and assertions contained in this Affidavit are based and made


upon my own personal knowledge.


Further, the affiant sayeth not.


Sworn to and subscribed before me,
s the 23rd da ofJu 21.


Notary Pub


My commission expires:


Brent Reifsnyder
Director — Adminis . five Services
Pennsylvania National Mutual Insurance Company


Commonwealth of Pennsylvania - Notary Seal
Beverly A. Thompson Notary Public


  Dauphin County


My commission expires Apn116, 2022


Commission numbsi 1166317 


Member. POilbeylVerl•a Assaation of Notaries


E
L
E
C
T
R
O
N
I
C
A
L
L
Y
  DELIF


 -2
0
2
1
 A
u
g
 2
0
  20:4


P
M
  - 


D
N
A
L
H
C
I
R


 - 
N
O
M
M
O
C
 SAELP


 - 
8
9
0
2
0
0
4
P
C
0
2
0
2
#
E
S
A
C







EXHIBIT 4 







 
 


 


Writer’s E-mail Address: 


Ashley.Brathwaite@elliswinters.com 


Writer’s Direct Dial Number: 


919.573.1297 


 


 


 


March 22, 2022 


 


VIA EMAIL:  JToal@sccourts.org 


 


The Hon. Jean H. Toal 


Richland County Courthouse 


1701 Main Street 


Columbia, SC 29201 


 


RE:  Covil Corporation, by and through its duly appointed Receiver Peter D. 


Protopapas v. Pennsylvania National Mutual Casualty Co., et al., 


Court of Common Pleas, County of Richland,  


Case No. 2020-CP-40-02098 


 


Dear Chief Justice Toal: 


 


This letter reports on the inquiry into the existence and storage of certain Penn National 


policy documents and provides options for additional document review pursuant to the 


Discovery Order in this case dated November 5, 2021 (“Order”).  In the Order, this Court 


requested that Ellis & Winters use its professional judgment to develop and implement an 


effective scope of document review to identify any additional Penn National policies that may 


provide coverage for Covil Corporation as either a primary or additional insured.  Specifically, 


the Order requested that Ellis & Winters 1) make “suggestions for meeting Covil’s needs to 


identify responsive coverage” while 2) “not wasting Penn National’s resources.”   


  


Pursuant to these instructions, Ellis & Winters’s e-discovery team has conducted the 


following: 


 


• Analyzed the record referenced in the Order.  The record includes relevant hearing 


transcripts, affidavits by Penn National representatives, and depositions regarding record 


identification and retention from this case.  At the request of Ellis & Winters, Penn 


National supplemented certain record materials on November 12, 2021 to facilitate this 


review.   


 


• Requested index data related to storage of policy documents.  On November 12, 2021, 


Ellis & Winters requested access to any Penn National index applicable to its storage of 


paper materials located at an Iron Mountain facility in Pennsylvania and any similar 
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index for microfiche stored at Penn National’s headquarters.1  Following an interview 


with Penn National’s records custodian on November 19, 2021, Ellis & Winters then 


requested: 1) a list from Penn National’s IT department of all policy numbers and 


associated dates used for retention purposes; and 2) documentation associating three-digit 


prefixes with policy lines of business.  Penn National provided a spreadsheet of hard-


copy inventory stored at Iron Mountain on December 8, 2021. 


 


• Conducted a sampling of hard-copy documents.  Ellis & Winters performed an intelligent 


sampling2 of documents pulled from Penn National’s records stored at Iron Mountain.  


Penn National made approximately 136 boxes available on December 20 and December 


21, 2021, at its headquarters in Harrisburg, Pennsylvania.  The sample boxes were 


selected from a review of historical descriptions within the hard-copy inventory 


spreadsheet provided on December 8, 2021.  Ellis & Winters sampled a subset of 


approximately 100 of the 136 boxes on December 20-21, 2021.  The sampling identified 


commercial policy-related documents issued in 1995 or later.3   


 


• Interviewed Penn National’s Director, Administrative Services, and records custodian 


Brent Reifsnyder on November 19, 2021, with follow-up questions during the December 


20-21, 2021 visit. 


 


• Evaluated Penn National’s organization of microfiche policies.  During the December 20-


21, 2021 visit, Penn National demonstrated the storage and organization of microfiche 


cards believed to contain archived commercial line policy documents.  During this visit, 


it was observed that there was only one operable machine to review microfiche cards.  It 


could take up to 45 minutes to print all of the images on a single microfiche card, which 


itself can contain up to 60 images. 


 


• Interviewed Penn National’s Senior Home Office Claim Examiner Boyd Wright on 


February 15, February 25, and March 2, 2022, in response to the requests made in the 


second bullet above regarding historical use of policy prefixes. 


 


• Assessed a Penn National risk-tracking data sheet of policy claims received on February 


15, 2022.  Data synthesized in this sheet provide distinct examples of policy prefixes and 


how they correspond to specific policy types. 


 


• Reviewed inventory data received on February 25, 2022, specific to microfiche records 


connecting policy numbers to cancel/non-renew dates.  Penn National subsequently 


 
1 Although the record refers to storage within “microfilm,” Ellis & Winters has observed that Penn National stores 


these documents in microfiche form.  Microfiche is a storage form identified by flat sheets or cards of images as 


opposed to reels of film. 
2 “Intelligent sampling” in this context refers to selecting a sample based on factual criteria, increasing probability 


that the sample contains relevant or responsive data, as opposed to a random sampling.  
3 Brent Reifsnyder attested that Penn National maintains its commercial line policy documents dated 1995 to 2003 in 


hard copy form and before 1992 within microfiche cards stored at Penn National’s headquarters.  Def. Pa. Nat’l’s 


Mem. Opp’n Pl.’s Mot. Compel, Ex. 5 ¶ 18(b), Oct. 25, 2021.  Mr. Reifsnyder’s affidavit also indicates that 


commercial line policies dated 1992 to 1995 are saved electronically.  Id. 
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provided two additional data sheets that Ellis & Winters also utilized for purposes of 


narrowing the universe of documents. 


 


• Utilized inventory data provided on February 25, 2022, to request preliminary 


investigation of microfiche cards by Penn National.  Ellis & Winters provided 51 policy 


numbers for Penn National to investigate, which were randomly selected from a data 


subset of cancel/non-renew dates before 1993 and policy prefixes associated with specific 


lines of business (15,910 in total).  Penn National determined that only one policy 


document was still available within this subset of 51 policy numbers.  This policy 


document did not reference Covil as a primary or additional insured; however, it 


illustrated the existence of commercial policy documents within the subset parameters.  


 


• Searched in-person within microfiche cards corresponding to commercial line policies.  


On March 16-17, 2022, Penn National made available for review at its headquarters its 


148 boxes of microfiche cards related to commercial line policies.  On those dates, Ellis 


& Winters conducted a search for an additional subset of 346 policy numbers within 


these microfiche cards, finding records corresponding to 19 of the 346 numbers.  The e-


discovery team also found several related policies retained for the same insureds where 


the cancel/non-renewed policies originally searched by the team were no longer 


available. 


 


• Sampled microfiche cards identified by cross-reference to known Covil insurance 


policies.  On March 17, 2022, Ellis & Winters also cross-referenced microfiche policy 


documents within microfiche at Penn National headquarters utilizing previously known 


Covil policy numbers.  This process retrieved Covil policy documents previously 


produced by Penn National in the coverage litigation as well as documents corresponding 


to three additional Covil policies.  The newly identified policies include one inland 


marine policy, one boiler machinery policy, and one auto policy—all spanning 1984 to 


1986.  Penn National is currently preparing these policy documents for production. 


 


Options for Imaging and Review 


 


Based on the foregoing efforts, Ellis & Winters can now provide an array of options to 


the Court for further collection, imaging, and review of Penn National’s policy documents.  As a 


preliminary matter, Ellis & Winters recommends that additional collection of records in this case 


focus on Penn National’s archived microfiche records.   


 


  The litigation record suggests that because Covil ceased all business operations in 1991, 


responsive policies are not likely to have been issued later than the early 1990s.  Mr. Reifsnyder 


provided an explanation of Penn National’s practices in storing archival commercial line policies 


issued before 1992 in his affidavit.  Id.  Analysis of inventory information provided by Penn 


National during the December 2021 visit and on February 25, 2022, further indicated that 


commercial policies evidencing Covil coverage stored by Penn National are most likely stored in 


microfiche form. 
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With this backdrop, the following are options for imaging of Penn National’s policy 


documents, which would facilitate subsequent electronic searches of those materials: 


 


1. Image a sample of commercial line policy microfiche card boxes. 


 


A first option is to select a preliminary number, approximately 2,500 to 10,000 cards 


within commercial line microfiche boxes to sample, the sample limited to $10,000 in cost for 


imaging.  The cost to scan each card would determine the number of cards in the sample.  This 


process would also limit imaging to cards corresponding to policies associated with specific lines 


of business.   


 


Additional samples (each costing $10,000) may be taken on a rolling basis depending on 


the rate of responsiveness found from search and review within prior sample(s). 


 


2. Image only commercial line policy microfiche cards with cancel/non-renew date 


prior to 1993 and relevant policy prefixes. 


 


A second option is to image only those cards within Penn National’s commercial line 


microfiche collection that correspond to a cancel or non-renew date prior to 1993 and reflect a 


policy prefix for potentially relevant business lines.   


 


Ellis & Winters anticipates this option to be more labor intensive and is not able to 


accurately estimate the number of policies or microfiche cards to image via this option.  


However, the subsets searched in March 2022 narrowed microfiche records by policy type and 


cancel/non-renew date prior to 1993.  This sampling was based on the microfiche inventory data 


provided by Penn National on February 25, 2022.   


 


Of the 397 policy numbers searched within microfiche, Ellis & Winters and Penn 


National identified 20 total policies as available on microfiche.  In addition, the team noted 


finding a substantive number of related policy documents.  These related policy documents 


corresponded to policies with the same insured as the original policy number searched by the 


team (even when documents associated with the original number searched were no longer 


available).  These related policy documents often corresponded to lines of business such as 


inland marine or auto policies but did also include commercial line policy documents that are the 


focus of this project. 


 


3. Image commercial line policy microfiche cards, eliminating certain cards solely 


by policy prefix. 


 


A third option is to select a subset of commercial line microfiche cards to image solely by 


eliminating certain cards bearing prefixes that correspond to non-responsive policy types, such as 


commercial auto, inland marine, business owner, fidelity bond, surety bond, commercial fire, 


worker’s compensation, and personal umbrella.  This option does not narrow the search by 


imposing cancel/non renew date limitations. 
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Ellis & Winters anticipates this option to be more labor intensive and is not able to 


accurately estimate the number of policies or microfiche cards to image via this option.  


   


4. Image all commercial line policy microfiche cards. 


 


A fourth option is to image all commercial line policy documents stored via microfiche.  


Ellis & Winters estimates that Penn National stores more than 300,000 microfiche cards 


corresponding to commercial line policy numbers.  This method could involve over-inclusive 


imaging of certain documents known to correspond to policy types that may not be responsive 


within the commercial line policies.  Based on preliminary estimates from two vendors with 


experience imaging microfiche, image scanning of all these cards could cost in the range of 


$240,000 to $960,000.  The process would take approximately three to six months to complete.  


These amounts do not include costs for hosting and storage of the scanned records in a 


searchable database, nor costs related to the review of the records.  Records would be available 


on a rolling basis for term searches and review.   


 


Next Steps  


 


Once there has been a decision on the universe of records to image, the imaging process 


will then allow the images to be searchable.  The party conducting the document review can then 


use the terms they identify in order to search for responsive information.   


 


Thank you for this opportunity and please let us know if our team may be of further 


assistance. 


 


Respectfully submitted, 


 


ELLIS & WINTERS LLP 


 


 
Ashley Brathwaite 
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NOTICE OF APPEAL IN A CIVIL CASE


THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 


__________ 


APPEAL FROM RICHLAND COUNTY 
Court of Common Pleas 


Jean Hoefer Toal, Chief Justice (Ret.) 


Case No. 2020-CP-40-02098 
__________ 


Appellate Case No.  2022-000761 
__________ 


Covil Corporation, by and through its Receiver, Peter D. Protopapas, 


Respondent, 


v. 


Pennsylvania National Mutual Casualty Insurance Co.; Sam J. Crain & Co., Inc.; and 
South Carolina Property and Casualty Insurance Guaranty Association, Defendants, 


Of whom Pennsylvania National Mutual Casualty Insurance Company is the Appellant. 


____________________ 


PROOF OF SERVICE 
____________________ 


I certify that I have served the Return to Motion to Dismiss on the attorneys of record for 


Covil Corporation, by and through its Receiver, Peter D. Protopapas, using their AIS E-mail 


address pursuant to Rule 262 of the South Carolina Appellate Court Rules: 


Jescelyn Tillman Spitz - jspitz@rplegalgroup.com
W. Brad Nes - brad.nes@morganlewis.com
G. Murrell Smith, Jr. -  murrell@smithrobinsonlaw.com
Jonathan M. Robinson - jon@smithrobinsonlaw.com
Shanon Peake - shanonp@smithrobinsonlaw.com
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June 16, 2022. 


/s/ David G. Harris II  
David G. Harris II (S.C. State Bar No. 101951) 
dharris@goldbergsegalla.com
Alexander E. Davis (S.C. Bar No. 100061) 
aedavis@goldbergsegall.com
David L. Brown (N.C. State Bar No. 18942) 
dbrown@goldbergsegalla.com
Brady A. Yntema (N.C. State Bar No. 25771) 
byntema@goldbergsegalla.com


GOLDBERG SEGALLA LLP 
701 Green Valley Road, Suite 310 
Greensboro, North Carolina 27408 
Telephone:  336.419.4900 
Facsimile:   336.419.4950 
Attorney for Appellant Pennsylvania  
National Mutual Casualty Insurance Co. 
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Carter, Jane


From: Carter, Jane


Sent: Thursday, June 16, 2022 5:44 PM


To: 'jspitz@rplegalgroup.com'; 'brad.nes@morganlewis.com'; 


'murrell@smithrobinsonlaw.com'; 'jon@smithrobinsonlaw.com'; 


'shanonp@smithrobinsonlaw.com'


Cc: Davis, Alexander E. (Alex); Harris, David G.; Yntema, Brady A.


Subject: Covil Corp. v. Penn National -- Appellate Case No. 2022-000761 - Return to Motion to 


Dismiss


Attachments: Penn National Return to Motion to Dismiss Appeal w Exhibits.pdf


Good afternoon.  I am attaching for service our Return to Motion to Dismiss in the above case.  We are filing 


this today with the S.C. Court of Appeals.  


Thank you.


Jane Carter  |  Legal Assistant 


701 Green Valley Road | Suite 310  |  Greensboro, NC 27408 
MAIL PO Box 727, Buffalo, NY 14201 
DIRECT 336.419.4905  |  EXT 4905  |  FAX 336.419.4950    
jcarter@goldbergsegalla.com 
goldbergsegalla.com


Privileged attorney-client communication / attorney's work product. This email message and any attachments are confidential. If you are not the intended recipient, 
please immediately reply to the sender and delete the message from your email system. 






