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CERTIFICATE OF COUNSEL

Counsel for the Petitioner Palmetto Health certifies that its Petition for
Rehearing was made and finally ruled on by the South Carolina Court of Appeals on

April 18,2013. (App. 3).



II.

III.

QUESTIONS PRESENTED

Did the Court of Appeals err in relying on dicta in this Court's
decision in Stokes v. Pee Dee Family Physicians, 389 S.C. 343,
699 S.E.2d 143 (2010), and in reversing summary judgment on
the wrongful death action thereby giving the estate greater
rights than the decedent had which is in contravention of
Section 15-51-10 of the Wrongful Death Act?

Did the Court of Appeals err in reversing summary judgment
on the survival action (if that were even the Court's intent which
is not clear from the per curiam opinion)?

Did the Court of Appeals err in declining to consider the
additional sustaining ground and thereby affirm summary
judgment on the basis that LeClair presented no expert medical
testimony to establish a causal link between the alleged
negligence and the Decedent's death?



STATEMENT OF THE CASE

On July 2, 2008, the Respondent Ruth Sturkie LeClair ("LeClair"), as
Personal Representative of the Estate of Raymond LeClair, filed a wrongful death
action and survival action against the Petitioner Palmetto Health. LeClair alleges
that Palmetto Health operates Palmetto Senior Care, which is a senior day care
program. (R. 1). Raymond LeClair ("Decedent") was a participant in that
program. Palmetto Senior Care transported Decedent by van from his home to the
day care facility in the morning and transported him home in the afternoon. (R. 2).
LeClair alleges that on March 4, 2005, Decedent was severely injured when he was
allowed to stand unattended while the driver placed Decedent's walker in the van's
storage compartment. Decedent allegedly fell and struck his head. (R. 2). He was
admitted to the hospital and later was transferred to the Lowman Home, where he
died almost six months later on September 28, 2005. (R. 3).

In her Complaint, LeClair asserted claims for both survival and wrongful
death. (R. 1-5). The action was filed more than three years after the accident
whereby Decedent was injured. (R. 1). The Petitioner Palmetto Health moved for
summary judgment based on a statute of limitations defense. Palmetto Health also
maintains that there is no evidence of any negligence proximately causing

Decedent's death. (Supp. R. 1-2).



By order filed June 10, 2011, Circuit Court Judge Alison Renee Lee granted
Palmetto Health's motion for summary judgment on the statute of limitations
defense. (R. 40-46). LeClair later filed a Rule 59(e) motion which was denied by
order filed July 6, 2011. (R. 52).

LeClair thereafter filed a timely appeal to the Court of Appeals which
reversed and remanded the case by an unpublished opinion issued on February 20,
2013.

Palmetto Health petitioned for rehearing, and that petition was summarily
denied. No substitute opinion was issued. (App. 3). Palmetto Health now seeks

review in this Court by way of writ of certiorari.



ARGUMENTS

L The Court of Appeals erred in relying on dicta in this Court's decision
in Stokes v. Pee Dee Family Physicians, 389 S.C. 343, 699 S.E.2d 143
(2010), and in reversing summary judgment on the wrongful death
action thereby giving the estate greater rights than the decedent had
which is in contravention of Section 15-51-10 of the Wrongful Death
Act.

In the Circuit Court, Judge Alison Renee Lee ruled that both LeClair's
wrongful death claim and her survival claim were barred by the statute of
limitations." The Personal Representative appealed and argued that she had three
years from the date of death in order to commence the wrongful death action in
accordance with Section 15-3-530(6). Because Raymond LeClair (Decedent")
died on September 28, 2005, LeClair contends that the filing of her action on July
2, 2008 was timely. The Court of Appeals agreed with LeClair and reversed.
(App. 2).

Relying exclusively on this Court's decision in Stokes v. Pee Dee Family
Physicians, 389 S.C. 343, 699 S.E.2d 143 (2010), the Court of Appeals ruled that

"Decedent had a right of recovery at the time of his death," and as a result, LeClair

had three years from the date of death to file the wrongful death action. (App. 2).

: LeClair did not appeal the summary judgment on the survival claim; yet, it is

unclear from the Court of Appeals' per curiam opinion whether the reversal applies as well to the
survival claim. If that was the intent of the Court of Appeals, it constitutes clear error on both
procedural and substantive bases, as addressed in Section II below.
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Palmetto Health submits that this was in error, and a writ of certiorari should be
issued to review this issue.

Palmetto Health contends that the Court of Appeals erred in its reliance on
this Court's decision in Stokes. In reversing summary judgment on the wrongful
death action, the Court of Appeals cited the following language from Stokes as
dispositive of the statute of limitations defense: "If the decedent had a right of
recovery at the time of death, then the wrongful death action must be filed within
three years, which begins to run upon the death of the person on account of whose
death the action is brought." Stokes, 699 S.E.2d at 146. The Court of Appeals then
reasoned that the Decedent died on September 28, 2005, and thus had a right of
recovery at the time of his death because the statute of limitations had not yet run.
The Court of Appeals further reasoned based on the foregoing language from
Stokes that a new statute of limitations begins to run at the time of death, and as a
result, the filing of the wrongful death component of the lawsuit on July 2, 2008
was timely.

This conclusion was in error specifically because the language in Stokes, on
which the Court of Appeals relied, is with all due respect in error. As an initial
matter, the Court of Appeals was not required to rely on the erroneous language in
Stokes because that language is dicta. It is well settled that dicta is not binding as

precedent. State v. Addison, 338 S.C. 277, 525 S.E.2d 901, 904 (Ct. App. 1999).



See also, Nash v. Tindall Corp., 375 S.C. 36, 650 S.E.2d 81, 83 (Ct. App. 2007)
(dicta "is not binding as authority").

In Stokes, a specific question was posed: "If 'A' has been injured and has a
known claim against Defendant, but fails to file suit within the statute of
limitations, and A thereafter dies as a result of the injury, may A's estate file and
maintain a wrongful death claim against Defendant?" Stokes, 699 S.E.2d at 143.
This Court in Stokes answered "no." But the language from the Stokes opinion that
was found dispositive by the Court of Appeals was not in response to the question
posed. Instead, that language addressed an entirely different factual scenario from
what was presented in that case — a scenario where the decedent dies before the
statute of limitations expires. In sharp contrast, in Stokes, the decedent died after
the three-year statute of limitations had already expired and the estate was trying to
bring suit against new defendants by arguing that a previously-barred claim could
be revived by commencing a wrongful death case after death occurs. Clearly, this
Court in Stokes was not called upon and did not need to address what happens
where the statute of limitations had not already expired at the time of the
decedent's death. Thus, the language at issue from the Stokes opinion was
unnecessary to a resolution of the actual issue before this Court in Stokes. It
clearly constitutes dicta which is the "discussion of a legal principle in an opinion

... where it was clearly unnecessary to a resolution of the issue before the court.”



State v. Addison, 338 S.C. 277, 525 S.E.2d 901, 904 (Ct. App. 1999).

Furthermore, as indicated, the dicta from Stokes is in error. With all due
respect, this Court in Stokes did not sufficiently consider the impact of Section 15-
51-10 of the Wrongful Death Act, which provides in pertinent part as follows:

Whenever the death of a person shall be caused by the

wrongful act, neglect or default of another and the act,

neglect or default is such as would, if death had not

ensued, have entitled the party injured to maintain an

action and recover damages in respect thereof, the

person who would have been liable, if death had not

ensued, shall be liable to an action for damages,

‘notwithstanding the death of the person injured. ...
S.C. Code Ann. § 15-51-10. (Emphasis added). Section 15-51-10 1s designed to
ensure that the defendant's liability to the estate is no greater and no different than
its liability to the decedent. The estate, in essence, steps into the shoes of the
decedent — similar to an assignee. If under the same procedural and substantive
facts the decedent's claim is barred, so too is the estate's claim. That is the express
intent, purpose, and application of Section 15-51-10. The estate should not be

granted any greater rights than the decedent had.’

Therefore, Section 15-51-10 requires a simple analysis. A court should

2 In Stokes, this Court explained: "Our jurisprudence makes clear that if the

decedent was barred from recovering damages for his injuries, the bar passes to the decedent's
estate." Stokes, 699 S.E.2d at 145. This Court likewise wrote: "[O]Jur law has remained
steadfast to the principle of limiting the right of recovery under the wrongful death statute to
those cases in which the party injured would have been entitled to recover if death had not
ensued." /d.



merely look at whether the decedent could have brought suit. A court should look
at the date suit is filed and then determine whether the decedent could have
brought suit on that date if he were still alive. If not, then the case is time-barred.
Here, if Raymond LeClair had lived and brought suit on July 2, 2008, his suit
would have been time-barred. His estate should not therefore have any greater
rights.

Because the statute of limitations had not expired at the time of Mr.
LeClair's death, the Court of Appeals in effect concluded that Section 15-51-10 had
no application and the statutory time for filing of a wrongful death action is
enlarged beyond three years. Section 15-51-10, however, does not include any
language that would limit or end its application at the date of death. Nor does
Section 15-51-10 include any language that justifies or allows for an enlargement
of the statute of limitations. In fact, if the Court of Appeals indeed were correct
based on the dicta from Stokes, the statute of limitations could conceivably be
doubled from three to six years.’ Yet, there is absolutely no provision in the
Wrongful Death Act for the extension of the statute of limitations, and frankly,

there is no reasonable basis in the law for enlarging the statute of limitations for the

3 It is undisputed that Mr. LeClair had until March 4, 2008 to file his action within
the three year statute of limitations for alleged negligence occurring on March 4, 2005.
According to the Court of Appeals' ruling, assuming Mr. LeClair had died on March 4, 2008,
without having filed suit, the wrongful death claim is not time-barred and the estate has three
more years until March 4, 2011 to file suit — a rotal of six years after the incident giving rise to
liability.



estate.

The Court of Appeals' error also may be attributable to reliance on law
holding that the accrual date for a wrongful death case is the date of death. While
that may be true in most circumstances, it is not always the case. An accrual date
when death occurs does not — as Stokes does make clear in the non-dicta portions
of the opinion — override the effect of Section 15-51-10, which gives the estate no
greater rights than the decedent. In actuality, a wrongful death action has an
accrual date of the death-causing event. This is demonstrated by the following: If
the death-causing event occurs on January 1, 2005, and death does not result until
June 1, 2008, no wrongful death claim may be filed. That is consistent with
Section 15-51-10 and Stokes — the decedent did not commence suit within three-
years of the death-causing event and although the death did not yet result within
those three years, no wrongful death claim may be brought. In this example, the
accrual date is not the date of death. The same is true in Stokes — as this Court
ruled, the accrual date was not the date of death; it was the date of the death-
causing event.

The irrationality of the result in the present case is perhaps best
demonstrated by the following: The date of accident for Mr. LeClair was on
March 4, 2005. If he died on March 5, 2008, no wrongful death action could be

brought per Stokes. But if he died on March 4, 2008 — just one day earlier — a
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wrongful death action may be brought and the estate has an additional three years
to commence that action. That simply makes no sense, and statutes should not be
construed to create absurd results. See, Regions Bank v. Strawn, 399 S.C. 530, 732
S.E.2d 230, 236 (Ct. App. 2012) ("[a]n appellate court will reject the interpretation
of a statute that would lead to an absurd result the legislature could not have
intended"). There is quite simply no reason for creating that distinction, and most
importantly, that distinction has no basis in the language of Section 15-51-10.

Again, the proper construction of Section 15-51-10 is that the estate has no
greater rights than the decedent. If the decedent could not have brought suit on the
date of filing had he lived, the estate cannot bring suit. Here, Mr. LeClair could
not have sued on July 2, 2008, for the alleged negligence occurring on March 4,
2005, and hence, his estate is likewise barred.

This Court is respectfully requested to issue a writ of certiorari to re-
examine the language in Stokes found to be dispositive by the Court of Appeals.
This appeal presents the Court with an opportunity to address the impact of Section
15-51-10 to a wrongful death claim where the death occurs prior to the lapse of the
statute of limitations — the question that was not actually implicated by the facts in
Stokes. In sum, the Court is requested to find that Stokes is not dispositive of the
issue and that LeClair's wrongful death claim -- like her survival claim -- is barred

because LeClair did not file suit by March 4, 2008.

11



II. The Court of Appeals erred in reversing summary judgment on the
survival action -- if that were even the Court's intent which is not clear
from the per curiam opinion.

In her complaint, the Respondent LeClair brought both a wrongful death
action and a survival action. In her order granting summary judgment, Judge Alison
Renee Lee recognized that "[t]he Complaint contains causes of action for Survival
and Wrongful Death." (R. 41). She then granted summary judgment based on the
statute of limitations for all claims. (R. 46). As Judge Lee ruled, the statute of
limitations for the survival action began to run on March 4, 2005, and by March 4,
2008, neither the Decedent while still alive nor his estate after his death commenced
the survival action within three years of the accident. (R. 46).

In her brief to the Court of Appeals, the Personal Representative raised the
following eradly-worded issue on appeal: "Did the trial court err in granting
Defendant's motion for summary judgment?" She did not differentiate between the
survival action and the wrongful death action. In her arguments, however, the
Personal Representafive did not appear to contest the dismissal of the survival
action. As a result, the dismissal of the survival action on the basis of the statute of

limitations defense should have been affirmed by the Court of Appeals.

4 On Palmetto Health's motion for summary judgment, Circuit Court Judge Alison

Renee Lee ruled as a matter of law that "the facts and circumstances of Mr. LeClair's injury on
March 4, 2005, put him on notice that some claim against another party might exist." (R. 45).
LeClair did not challenge that ruling on appeal.
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In its per curiam opinion, the Court of Appeals makes no specific mention of
the survival action and fails to specify that the summary judgment on the survival
action is affirmed. (App. 2). It seems apparent that the Court of Appeals intended
only to reverse summary judgment as to the wrongful death action. Certainly that
was the correct decision on both procedural and substantive bases. Nonetheless,
the opinion concludes by indicating that the lower court order is "reversed and
remanded." (App. 2). The opinion also refers to the complaint as including "other
claims" and then concludes that "the filing was within the statute of limitations."
(App. 2).

In its petition for rehearing, Palmetto Health sought clarification from the
Court whether the reversal includes the survival action or not. The order denying
the petition for rehearing failed to provide that clarification nor provide for a
substituted opinion. (App. 3). Palmetto Health submits that the summary
judgment on the survival action should not be reversed (if it was). LeClair did not
appeal the dismissal of the survival action. Moreover, it is clear that neither
Section 15-51-10 nor Stokes extended or tolled the statute of limitations for the
survival action. Instead, the statute of limitations for the survival action clearly
began to run on March 4, 2005, and the filing of the survival action on July 2, 2008

was beyond the three-year statute of limitations.
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Palmetto Health is therefore requesting, as an alternative position, that the
Court of Appeals' opinion be reviewed to clarify that the summary judgment for
the survival action is affirmed and that the lower court order is "affirmed in part,
reversed in part, and remanded." This will avoid any confusion or disagreements
on remand with respect to whether the survival action is dismissed or not, and as
indicated, there should be no question that the survival action is barred by the

statute of limitations.

III. The Court of Appeals erred in declining to consider the additional
sustaining ground and thereby affirm summary judgment on the basis
that LeClair presented no expert medical testimony to establish a causal
link between the alleged negligence and the Decedent's death.

Palmetto Health further requests that a writ of certiorari be granted so that
due consideration may be given to the additional sustaining ground. Palmetto
Health submits that summary judgment should be affirmed on the basis that the
Respondent has failed to identify any expert witness to establish medical causation,
and that expert medical evidence is clearly required to satisfy the burden of proof.

LeClair has alleged that the Decedent was injured when he fell and struck
his head on March 4, 2005. He did not die until almost six months later.

According to LeClair, the Decedent died of pneumonia; however, LeClair is not

competent to offer medical opinions to establish causation or link the pneumonia to
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the fall. (R. 17). The Decedent was age 76 at the time of his fall. (R. 2). He had
also had numerous health issues. LeClair clearly needed expert medical testimony
to establish that the injury sustained on March 4, 2005 proximately resulted in his
death on September 28, 2005. See, Smith v. Michelin Tire Corp., 320 S.C. 296,
465 S.E.2d 96 (Ct. App. 1995) (proof of proximate causation in medically complex
case requires expert medical testimony). See also, Oglesby v. Smith, 258 S.C. 392,
188 S.E.2d 856 (1972); Jones v. Owings, 318 S.C. 72, 456 S.E.2d 371 (1995).
Yet, evidence of that requisite causal link is non-existent. LeClair has not
identified any expert to testify as to causation, and she has presented no such
evidence in opposition to the summary judgment motion. Instead, counsel offered
the unsupported opinion that "he died from the bump on his head and nothing
else." (R. 35).

Therefore, the summary judgment in favor of Palmetto Health should have
been affirmed on the basis that LeClair failed to meet her burden of proving that
the death proximately resulted from any alleged negligence by the Palmetto Health
employee. This Court is respectfully requested to grant a writ of certiorari to

decide this dispositive issue.

15



CONCLUSION

Based on the foregoing discussion, the Petitioner Palmetto Health

respectfully requests that this Court grant its petition for a writ of certiorari.

Respectfully submitted,

DAVIDSON & LINDEMANN, P.A.

By, P A —

ANDREW F. LINDEMANN
1611 Devonshire Drive

Post Office Box 8568

Columbia, South Carolina 29202
(803) 806-8222

JAMES E. PARHAM, JR.

Post Office Box 1576

Irmo, South Carolina 29063

(803) 749-8555

Counsel for Petitioner Palmetto Health

Columbia, South Carolina

May 20, 2013
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