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Supplemental Return to the Motion to Dismiss the Notice of Appeal filed February 20, 2013

Pursuant to Rules 240 of the South Carolina Appellate Court Rules, Appellants,
Counterclaim Appellants and Third-party Appellants Daniel L. Junk and Christine H. Junk (“the
Junks”) respectfully submit their Return to the Motion to Dismiss the Notice of Appeal filed
February 20, 2013 (“Motion to Dismiss™).

Respondent/Counterclaim Respondent CitiMortgage Inc.’s (“CitiMortgage™) instant
motion to dismiss should be denied. The motion is misleading the Court and is factually and
procedurally incorrect.

In the Notice of Appeal dated March 23, 2012, initial Appellate Case No. 210910, that
was consolidated in the instant appeal currently pending before this Court, the Junks specifically
state that “Daniel L. Junk and Christine H. Junk appeal the order of the Honorable Marvin
Dukes, I1I, dated February 22, 2012, that, among other issues, finally decided Appellants’ Quiet
Title action, Case No. 2009-CP-07-04301 which is currently pending Writ of Certiorari review

in the South Carolina Supreme Court.” The March 23 Notice of Appeal, was filed with a copy
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of both the April 11 Order and the February 22 Order attached.

The April 11 Order consolidated the Junks’ quiet title action with Bayview’s
foreclosure action. See Exhibit “A,” p. 10,In 6. It was and is the Junks’ position that, because
the April 11 Order directed the Junks to “assert whatever claims or issues they contend apply in

their Answer to the Foreclosure Action’s complaint[,]” which ar the time was held by this Court

and not to be immediately appealable, the subsequent dismissal of the Junks’ quiet title action a
second time in in the February 22 Or-'der, "is now a final decision that is ripe for appeal as to the
quiet title claims.

This Court’s and the South Carolina Supreme Court’s holding as to immediate
appealability of the April 11 Order’s first Notice of Appeal is not the issue before the Court in
this Motion. The cases were consolidated; the April 11 Order was appealed and dismissed as not
immediately appealable; rehearing was denied; Petition for Writ of Certiorari was filed; the
Junks followed the direction of the court in its April 11 Order and brought their quiet title claim a
second time along with other claims in their Answer to the foreclosure action; the court held a
hearing on the quiet title claim a second time; and, in its February 22, 2012, Order that is
pending appeal before this Court, dismissed the quiet title claim a second time without leave to
amend. Id, FN 1. Notice of Appéal was filed a second time on March 23, 2012, and that Notice
of Appeal included both the April 11 Order and the February 22 Order, specifically stating that
the quiet title claim had now been decided and that it was a final appealable order as to the quiet
title claims.; the Junks filed their Initial Brief in this Appeal addressing the April 11 Order quiet

title' decision; the Supreme Court denied Certiorari review; the Supreme Court filed the

! See Exhibit “A” February 22 Order dismissing Third-party Complaint, p.14, YD, “D. The Junks' claim to quiet
title to their property falls to state a claim for relief. As previously discussed, the claim to quiet title fails to
allege facts supporting a plausible inference that any of the Third-Party Defendants claim or might claim an interest
in the Junks' property, and it is thus not sufficient to state a claim for relief against the Third-Party Defendants.”
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Remittitur; Respondents filed their Initial Return Brief: the Junks filed a Petition to Amend their
Initial Brief and a third Notice of Appeal of the April 11 Order; the Court denies the Petition to
Amend the Initial Brief. The third Notice of Appeal was filed for jurisdictional purposes because
the remittitur to the lower court was without instructions and there are no further proceedings to
be had in the quiet title action after its second dismissal by thé court.

Third-party proceedings as directed by the court in the April 11 Order have been
subsequently decided by the lower court — specifically, the dismissal of the Junks’ quiet title

action in the F ebruaryA22, 2012, Order (“February 22 Order”) — making the denial of the quiet

title action appealable as a result. The second Notice of Appeal of the Aprilll 1 Order was dated
March 23,2012, and was filed and accepted by this Court with the Notice of Appeal of the
February 22 Order dismissing the Third-party Complaint which is the instant consolidated
appeal. The F ebruar); 20 Notice of Appeal is the third filing of a Notice of Appeal of the April
11 Order. It was filed .a third time on February 20, 2013, for jurisdictional purposes over the
issues decided in the April 11 Order related to the quiet title action,? in conjunction with the
Junks’ Petition to Amend their Initial Brief,

Respondents’ Motion to Dismiss misleads the Court in stating that the February 20
Notice of Appeal is the second filing of a Notice of Appeal of the April 11 Order. CitiMortgage
admits that a new ruling after the April 11 Order would be appealable before this Court.\

Respondent’s Motion, p. 5 FN4. There has been a subsequent ruling on the issue — the F ebruary

22 Order dismissing the quiet title a second time brought as a result of the court’s direction in the

| April 11 Order. To dismiss the February 20 Notice of Appeal would preclude the Junks

? In addition to dismissing the Junks’ quiet title action, the April 11 Order dismissed: i) the Junks’ Motion for MERS
to Post a Bond, ii) the Junks> Motion for Judgment on the Pleadings and Default Judgment; iii) the Junks’ Motions
to Dismiss the Foreclosure pursuant to Rules 12(b)(6), 12(b)(8) & 13(a), SCRCP; and granted Bayview’s Motion to
Substitute CitiMortgage as Plaintiff. See Exhibit”B”. '
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appellate review of the lower court’s first decision denying the quiet title action.

In conclusion, CitiMortgage’s Motion to Dismiss the Notice of Appeal dated February

20, 2013 should be denied and the Junks request that the current deadlines to perfect the pending

appeal be held in abeyance pending consideration of this Motion by the Court.

Signed on behalf of A. Parker Barnes, Jr.

with permission.

Columbus, Ohio
April 20, 2013

A.PARKER BARNES, JR., P.A.

A. Parker Barnes, Jr. (S
Post Office Drawer 1729 @&
500 Carteret Street

Beaufort, South Carolina 29901

(843) 522-2600

Counsel for Appellant Christine Junk

DANIEL L. JUNK, PRO SE
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