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STATEMENT OF THE CASE 

This matter is before the South Carolina Administrative Law Court (ALC or Court) 

following requests by Vimlesh and Punita Patel, and CDT, Inc. (CDT) for a contested case 

hearing pursuant to S.C. Code Ann. § 12-60-460 (2014). Vimlesh Patel is the sole owner of 

CDT, an S Corporation. CDT and the Patels are contesting the decision of the South 

Carolina Department of Revenue (Department or SCDOR) finding that CDT earned more 

business income than the amounts reported on its corporate income tax returns for tax years 

2012 through 2016 (Audit Period). On September 23, 2020, the two contested cases were 

consolidated because the same issues and evidence are relevant to both cases. 

After notice to the parties, this Court held a hearing in the matter on May 25, 2021, at 

the ALC in Columbia, South Carolina. The parties appeared and were represented by 

counsel at the hearing. 
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STIPULATIONS OF FACT 

On March 15, 2021, the parties executed a Joint Stipulation stipulating to the following 

facts: 

1. There are only two issues in dispute in these matters: 

a. The amount of income generated by Petitioner CDT, Inc.; and 

b. The amount of tax, interest, and penalties, if any, that the CDT, Inc., income 

causes for the Petitioners Vimlesh V. Patel and Punita Patel. 

2. The Petitioners Vimlesh V. Patel and Punita Patel have income from sources other 

than CDT, Inc. for the Audit Period. The amount of income the Petitioners Vimlesh 

V. Patel and Punita Patel earned from other sources is not in dispute. Furthermore, the 

expenses of the Petitioners Vimlesh V. Patel and Punita Patel are not in dispute. 

Because these issues are not in dispute the parties stipulate that such will not be 

argued at the hearing. 

3. Once the Court determines the amount of income generated for Petitioner, CDT, Inc., 

the Department can then calculate the specific amount of tax and interest and 

penalties, if any, for the Petitioners Vimlesh V. Patel and Punita Patel. 

In addition, at the hearing the parties agreed that there is no dispute as to CDT’s 

deductions and expenses, and that the only issue in dispute is the amount of the gross receipts of 

the business. 

ISSUE 

What were the gross receipts of CDT, Inc. for tax years 2012 through 2016? 

FINDINGS OF FACT 
Having observed the witnesses and exhibits presented at the hearing and taking into 

consideration the burden of proof and the credibility of the witnesses, I make the following 

findings of fact by a preponderance of the evidence: 

During the Audit Period, CDT was a tobacco wholesaler, which supplied tobacco 

products, soft drinks, and snacks to local convenience stores for resale. The business is located at 

3801 Calhoun Memorial Highway, Suite C in Easley, South Carolina. CDT is an S Corporation 

and therefore its income is not taxed at the corporate level, rather, that income flows through to 

the shareholders and is taxed at the shareholder level. CDT is solely owned and controlled by 

Vimlesh Patel (Patel). Therefore, the income of CDT flows through to Mr. Patel, where it is to be 
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included on his South Carolina individual income tax returns (filed jointly with his wife Punita 

Patel) and subject to tax. While CDT's income is not taxed, it is still liable for corporate license 

fees. 

CDT has a history as a noncompliant taxpayer. The corporate tax returns at issue for the 

Audit Period in this case were filed on February 16, 2018, after the corporate income audit was 

underway. As of the date of the hearing, CDT had not filed its returns for the subsequent years 

(2017-2020). Patel testified that he was waiting to see the outcome of this litigation before filing 

those returns. In addition, CDT provided little in the way of corporate financial records to the 

Department in response to the auditor’s request at the outset of the audit process. Some records 

were, however, provided to the Department during the appeals process at the Department in 2018 

and 2019 and further records were provided in response to discovery requests in this litigation 

following an order of this Court compelling discovery. Patel testified that he did not provide 

documents to the Department previously because they already had all the records that he could 

provide. His tax resolution specialist, Zarek Lehl testified that a comprehensive set of sales 

invoices for the years 2015 and 2016 were produced to the Department during the audit appeal 

process at the Department in 2019 and were also used in his analysis to determine CDT’s gross 

income for those years. However, a review of those documents, introduced into evidence at the 

hearing by CDT as Petitioner’s Exhibit 6, reveals that these invoices reflect amounts paid by 

CDT for goods sold, not accounts payable to CDT reflecting income to the business. 

Prior to the audit at issue in this matter, the Department conducted a tobacco 

audit of CDT to determine if excise taxes on tobacco products had been properly paid. 

During that audit the Department obtained monthly purchase reports reflecting the 

amount of tobacco CDT purchased from its suppliers. In conducting the audit now 

before this Court, the Department utilized these monthly purchase reports to determine 

the amount of tobacco purchased during the Audit Period. In addition, the Department 

summoned CDT’s bank records directly from CDT's bank. 

Sonia Braje testified at the hearing. Braje is the SCDOR auditor who conducted 

the audit, examining CDT’s banking records and the information obtained in the 

tobacco audit. However, the July 2019 decision letter that was issued to CDT based 

upon her work in the audit increased CDT’s tax burden by $3 million over the estimates 

and calculations in her working papers. This was accomplished in part by reducing the 
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cost of goods sold dramatically from what was reflected in the banking and tobacco 

records. Braje testified that she believed her working papers included fairly accurate 

numbers for cost of goods sold. The Department offered no explanation for issuing an 

initial decision letter reflecting a tax burden so fundamentally at odds with the 

information in the audit working papers other than Braje’s testimony that she was 

suspicious that not all of the business’ receipts were flowing into the bank account. 

Subsequently, the Department has adopted the cost of goods sold figures reflected in the 

banking and tobacco records. The cost of goods sold figures now recognized by the 

Department are not in dispute between the parties. 

The Department bases its estimate of gross revenue on three months of tobacco 

sales invoice data from March, April, and May of 2012. These are the only business 

records reflecting sales data that Petitioners have provided to the Department and it was 

the only evidence of income presented at the hearing available to substantiate the bank 

account numbers. The Department used that data to calculate a markup margin for sales 

for those three months as 13%, 19% and 23% respectively. It then estimated the total 

sales revenue by applying the 23% multiplier to the cost of goods sold for tobacco 

products in all months in the 60-month period. The Department’s position at the time of 

the hearing is based upon estimating gross receipts utilizing a 19% markup over the cost 

of goods sold for tobacco products and a 14.05% markup for other products. CDT has 

refused to provide any other business records that would directly reflect the prices 

charged to its customers for tobacco products, the amounts billed to customers, or 

amounts collected from customers. CDT did not provide the Department with any sales 

records related to tobacco other than the three months from 2012. Nor did CDT provide any 

other documentation (such as customer price sheets) reflecting the pricing of the tobacco 

products that it sells. CDT provided six months of sales records for non-tobacco related 

products that it sells, which reflect a markup margin of 14.05% for non-tobacco products. 

SCDOR used those records to arrive at the 14.05% markup it used to estimate non-tobacco 

sales revenue. CDT did not provide the Department or this Court with any profit and loss 

statements or comprehensive records showing its income or expenses, such as customer 

invoices, W-2's or 1099's related to the employees of CDT. The Department argues that 

because the taxpayer has refused to provide business records, other than the deposits to 
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the bank account, to demonstrate its income or profit margin on the cost of goods sold, 

an inference is created that the records would not support CDT’s position that all of the 

business income was deposited into the bank account. 

Patel testified that some sales records from 2012-2013 were lost in a computer 

crash and that he supplied everything that he understood SCDOR sought, except records 

that he knew they already had in their possession. Patel testified that the 19% markup 

figure for tobacco products used by the Department is higher than he has ever realized. 

He estimates his markup on tobacco products to be six to eight percent. He did not, 

however, give any explanation as to why his markup on tobacco products for the three 

months of records that he produced would have been exceptional, nor provide records of 

any type to support this assertion. Furthermore, he provided no credible explanation for 

his failure to produce such business records from 2014-2016. Patel admitted that CDT 

sends out two invoices with each shipment to its customers. One invoice stays with the customer 

and the other invoice comes back to CDT with payment and is scanned to create an electronic 

record. Mr. Patel admitted that he did not provide those sales invoices to the Department, 

claiming the Department did not want such invoices. Patel’s assertion that the Department did not 

seek the sales invoices is contradicted by the Department's Motion to Compel, which was ruled 

upon by this Court on August 26, 2020, ordering that Petitioners provide such records.  

In assessing Patel’s credibility, the Court also notes that Petitioners are seemingly 

disavowing the state and federal tax returns they filed for CDT for each of the years in the Audit 

Period. The income and expenses reported on those returns are inconsistent with the income and 

expenses CDT now claims this Court should find. Most notably, for 2015, the banking records 

would show a loss of almost $500,000, but the business reported income of $170,000 on the 

federal income tax return. Patel could not explain where the amounts of income and expenses 

reported on those returns originated, nor why those amounts are not accurate. The only 

explanation he offered was, "[t]hat wasn't me. That was my accountant." There is no evidence 

Petitioners have filed amended returns with the Department or the Internal Revenue Service 

(IRS) reflecting the amount of income CDT now asserts it earned. The lack of consistency 

between the tax returns and the bank account records casts significant doubt on Patel’s 

testimony that the bank account reflects all income and payments made by the business and 

that all income was deposited into that account. I do not find his testimony that all cash received 
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was deposited into the First Citizens bank account to be credible. Likewise, I do not find 

credible his assertion that the markups CDT charges its customers have never been more than 

six to eight percent. That testimony inexplicably contradicts the only documentary evidence 

CDT made available showing actual markups of 13%, 19% and 23% during three months in 

2012. 

CDT presented testimony by Zarek Lehl, who performed an analysis of CDT’s 

records. Lehl is employed by Larson Financial and works as a tax resolution specialist. 

Lehl’s analysis purports to compare the bank deposits and records of sales receipts of 

the business to demonstrate that the bank deposits reasonably reflect the total receipts of 

the business. However, a review of the documents relied upon by Lehl reveals that the 

documents he interpreted as sales invoices reflecting accounts receivable to CDT are 

actually purchase invoices paid by CDT for tobacco products the business purchased 

from suppliers. Furthermore, Lehl’s conclusion as to the amount of taxes owed by CDT 

demonstrates a misunderstanding of the tax situation at hand. He calculated the tax 

owed using the corporate income tax rate, which is inapplicable to an S corporation 

such as CDT. Because of these fundamental errors, I do not find Lehl’s testimony or 

analysis to be credible or useful in resolving this dispute. 

This Court’s calculations of CDT’s income for each of the years of the Audit 

Period using the Department’s percentage markup methodology is represented in the 

following table1: 

  

 
1 The Court finds errors in the Department’s calculations, most notably in its failure to add the Tobacco Excise 
Taxes paid into the Tobacco Cost of Goods Sold despite its explanation that it should be characterized in that 
manner. 
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 2012 2013 2014 2015 2016 

Tobacco 
Purchased2 4,161,691 6,592,943 8,145,420 11,939,808 14,255,260 

Tobacco Excise 
Taxes Paid3 195,137 309,135 455,900 427,646 1,141,702 

Tobacco COGS4 4,356,828 6,902,078 8,601,320 12,367,454 15,396,962 

Tobacco Gross 
Receipts 

(19% Markup)5 5,184,625 8,213,473 10,235,571 14,717,270 18,322,385 

Non-tobacco 
COGS6 0 7,992 100,735 119,160 384,206 

Non-tobacco 
Gross Receipts 

(14.05% Markup)7 0 9,115 114,888 135,902 438,187 

Total COGS8 4,356,828 6,910,070 8,702,055 12,486,614 15,781,168 

Adjusted Gross 
Income9 827,797  1,312,518 1,648,404 2,366,558 2,979,404 

Total Operating 
Expenses10 292,580 405,705 615,873 588,855 1,278,244 

Net Income11 535,217  906,813 1,032,531 1,777,703 1,701,160 

 

  

 
2 Petitioners do not dispute the figures estimated by SCDOR for Tobacco Purchased. 
3 Petitioners do not dispute the figures estimated by SCDOR for Tobacco Excise Taxes Paid. 
4 Tobacco COGS (Cost of Goods Sold) equals Tobacco Purchased plus Tobacco Excise Taxes Paid. 
5 Tobacco Gross Receipts (19% Markup) equals Tobacco COGS multiplied by 1.19. 
6 Petitioners do not dispute the figures estimated by SCDOR for Non-tobacco COGS. 
7 Non-tobacco Gross Receipts (14.05% Markup) equals Non-tobacco COGS multiplied by 1.1405. 
8 Total COGS equals Tobacco COGS plus Non-tobacco COGS. 
9 Adjusted Gross Income equals Tobacco Gross Receipts (19% Markup) plus Non-tobacco Gross Receipts (14.05% 
      Markup) minus Total COGS. 
10 Petitioners do not dispute the figures estimated by SCDOR for Total Operating Expenses. 
11 Net Income equals Adjusted Gross Income minus Total Operating Expenses. 
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CONCLUSIONS OF LAW 

Based upon the foregoing Findings of Fact, I conclude the following as a matter of 

law: 

The Administrative Law Court has jurisdiction over this matter pursuant to S.C. Code 

Ann. §§ 12-60-430 (2014); 1-23-600 (Supp. 2020). In this contested case, the Court serves as 

the finder of fact, and conducts a de novo review. See Reliance Ins. Co. v. Smith, 327 S.C. 

528, 534-35, 489 S.E.2d 674, 677 (Ct. App. 1997). As the trier of fact, the weight and 

credibility assigned to evidence presented at the hearing is within the province of the Court. 

See S.C. Cable Television Ass'n v. S. Bell Tel. & Tel. Co., 308 S.C. 216, 222, 417 S.E.2d 

586, 589 (1992). The standard of proof in this case is a preponderance of the evidence. See 

Anonymous v. Slate Bd. of Med. Exam'rs, 329 S.C. 371, 375, 496 S.E.2d 17, 19 (1998) 

(quoting 2 Am.Jur.2d Administrative Law § 363 (1994)) ("[T]he standard of proof in 

administrative hearings is generally a preponderance of the evidence."). 

An S corporation is not subject to tax in South Carolina to the extent it would be 

exempt from federal corporate income tax. S.C. Code Ann. § 12-6-590 (2014). The income 

of an S corporation is passed through to its shareholders and each shareholder must include 

its share of South Carolina S Corporation income on that shareholder's individual income 

tax return. Id. The provisions of the Internal Revenue Code (IRC) apply to determine an S 

corporation's gross income, adjusted gross income, and taxable income. Id. Because the 

income of an S corporation is determined pursuant to the provisions of the IRC, cases 

addressing the IRC, including cases from the United States Tax Court, while not binding, 

are applicable and instructive in determining any dispute involving the income of an S 

corporation. 

When a taxpayer fails to file a tax return, the Department is authorized to issue that 

taxpayer a proposed assessment based on the best information available and issue a 

proposed assessment for the taxes, including penalties and interest. Section 12-60-430. In 

order to aid in this assessment, the taxpayer is required to keep records or other documents 

related to his taxes. S.C. Code Ann. § 12-54-210(A) (2014); S.C. Code Ann. Regs. 117-

200 - 117-200.1 (2012). As the Eighth Circuit recognized, 

[t]he cases are legion which state that the burden of proof is on the taxpayer; 
that the Commissioner's assessment is prima facie or presumptively correct 
and that such presumption is not overcome by mere book entries, mere 
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statements in the tax returns, the mere unsupported testimony of the taxpayer, or 
mathematical calculations involving uncertain facts. 

Cleveland Chiropractic College v. Commissioner, 312 F.2d 203, 206 (1963)(internal quotations 

omitted). Rather, a taxpayer is required to maintain adequate records sufficient to enable the 

taxing authority to determine the taxpayer's correct tax liability. S.C. Code Ann. § 12-54-210 

(2014); Meneguzzo v. Commissioner, 43 T.C. 824, 831-832 (1965); § 1.6001-l(a), Income Tax 

Regs. A taxpayer's inability to produce records does not relieve the taxpayer of the burden of 

proof. See Estate of Mason v. Commissioner, 64 T.C. 651 (1975), affd., 566 F.2d 2 (6th Cir. 

1977). 

In this case, CDT urges the Court to use the total deposits into the business bank account 

to calculate the revenue of the business. Patel testified that all revenue, including any cash 

accepted, was deposited into that account and that those deposits reflect the accurate gross 

revenue of CDT. I conclude that the methodology urged by CDT of using the total deposits into 

the bank account as the amount of gross revenue is contrary to the evidence before me. 

Likewise, CDT has not carried its burden of proving that the markup method utilized by the 

Department is inaccurate. CDT could have provided records showing sales using smaller 

markup percentages than those used by the Department, but chose not to do so despite admitting 

that it keeps those records and in defiance of this Court’s order compelling discovery responses. 

The Department’s assessment methodology, although based upon assumptions and 

extrapolated from the data made available, is a reasonable calculation of the likely gross 

income using the best information available to the Department and this Court. The fact that 

the Petitioners had control over the business records, and offered no credible explanation for 

the refusal to produce them, leads this Court to draw the inference that those records would 

not support the calculations urged by CDT. If a party has relevant evidence within its 

control which it fails to produce at a hearing, the failure to produce the evidence will give 

rise to an inference that it is unfavorable to that party. 48A Am.Jur.2d Labor and Labor 

Relations § 2021.  

CDT is in the business of selling goods, therefore its income is realized through sales. 

The Department utilized the only records Petitioners made available regarding CDT's sales 

to calculate an average markup margin. The parties are in agreement as to the amount of 

tobacco and non-tobacco products purchased by CDT.  What the parties cannot agree upon 

is how much CDT received when it sold those goods to its customers. The only sales records 
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or other documentation in the record regarding the amount CDT charged its customers for 

tobacco is the three months of sales records from 2012. Absent adequate records, or if the 

records that are kept do not accurately reflect income, the taxing authority may determine the 

existence and amount of a taxpayer’s income by using any method that clearly reflects 

income. United States v. Johnson, 319 U.S. 503 (1943); Petzoldt v. Commissioner, 92 T.C. 

661, 686-687 (1989). It is proper for the Department to employ an indirect method to calculate 

income where the method used is reasonable. Holland v. United States, 348 U.S. 121 

(1954); Davis v. Commissioner, 239 F.2d 187, 189 (7th Cir. 1956), affg. T.C. Memo 

1955-87; Giddio v. Commissioner, 54 T.C. 1530, 1533 (1970). "The reconstruction need 

only be reasonable in light of all surrounding facts and circumstances." Petzoldt, 92 T.C. at 

687; Giddio, 54 T.C. at 1533. The percentage markup method is well recognized as an 

appropriate means of reconstructing income where a taxpayer's records are incomplete or 

inaccurate. Cebollero v. Commissioner, T.C. Memo. 1990-618, affd. 967 F.2d 986 (4th Cir. 

1992). Bollella v. Commissioner, 374 F.2d 96 (6th Cir. 1967), affg. T.C. Memo. 1965-162; 

Kurnick v. Commissioner, 232 F.2d 678 (6th Cir. 1956), affg. T.C. Memo. 1955-31; Stone 

v. Commissioner, 22 T.C. 893, 905-906 (1954). The purchase markup method is considered 

particularly appropriate in matters where the amount of goods purchased for sale may be 

readily computed. Frank v. Commissioner, T.C. Memo. 1982-214, 1982 WL 10540 (Tax 

Court 1982). 

Here, the three months of sales records admitted into evidence reflected monthly 

average markups of 13.5%, 19%, and 23.5%. It is reasonable to utilize the median markup 

percentage of 19% to calculate the gross income for the other months of the Audit Period for 

which no records were provided by Petitioners. The Court finds the case of Webb v. 

Commissioner, 394 F.2d 366 (5th Cir. 1968), while not binding, shares similarities with the 

present case and is therefore instructive. In Webb, the United States Court of Appeals for 

the Fifth Circuit addressed liquor store owners contesting the Commissioner of the IRS’ 

computation of their income using a purchase markup method. Like CDT, the Webbs failed 

to maintain or provide complete records to the IRS. Id. at 369. The Court noted that Mr. 

Webb accepted cash and did not deposit all his receipts into his bank account. Id. Moreover, 

the amount the Webbs reported in gross sales on their tax returns was $18,000 less than the 

amount shown in their incomplete records. Id. Because the Webbs failed to maintain 
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complete records, the IRS determined the Webbs' income using the purchase markup 

method. The Fifth Circuit recognized that the IRS' determination of taxable income is 

presumptively correct and the taxpayer has the burden of showing that the assessment is 

wrong on any proper theory. Id. at 372, quoting Bernstein v. C.I.R., 267 F.2d 879, 881 (5th 

Cir. 1959. The Webb Court held that the purchase markup method was the most reasonable 

means of computing income because the Webbs’ cost of sales each year "were known with 

certainty." Id. at 373. In addressing the Webbs’ complaints that the IRS should have used a 

different method the Court stated, “Arithmetic precision was originally and exclusively in 

Webb's hands, and he had a statutory duty to provide it. He did not have to add or subtract; 

rather, he had simply to keep papers and data for others to mathematici[s]e.” Id. at 373, 

citing Breland v. United States, 323 F.2d 492 (5th Cir. 1963); Mendelson v. C.I.R., 305 F.2d 

519 (7th Cir. 1962). The Webbs then argued that the IRS markup percentage was too high 

and did not reflect their actual income. In response, the Court stated, "There are X's in the 

Commissioner's equation, but the formula is reliably correct, and the X's were not filled in 

by Webb." Id. at 376-377. The Court then went on to uphold the determination of the Webbs’ 

income using the percentage markup method. Similarly in this case, CDT failed to maintain 

or provide full records to the Department despite a statutory duty to maintain records. 

Section 12-54-210; Regulation 117-200 - 117-200.1. As the Webb court recognized, the 

purchase markup method is the most reasonable method when cost of sales each year is 

known with certainty. CDT's cost of sales for each year of the Audit Period are known and 

the parties agree on what CDT spent on goods purchased to resell to its customers. 

Accordingly, the purchase markup method is the most reasonable method to use in this case to 

estimate income. 

Civil penalties are applied to every South Carolina tax that requires a return unless 

otherwise provided. S.C. Code Ann. § 12-54-43 (2014). Such penalties are considered a tax 

owed to the State. Id. Further, "[i]f any tax is not paid when due, interest is due on the 

unpaid portion from the time the tax was due until paid in its entirety." S.C. Code Ann. § 12-

54-25(A) (2014). Penalties are applicable to this matter pursuant to § 12-54-43 which states: 

In the case of failure to file a return on or before the date prescribed by law… 
there must be added to the amount required to be shown as tax on the return, a 
penalty of five percent of the amount of the tax if the failure is for not more 
than one month, with an additional five percent for each additional month or 
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fraction of the month during which the failure continues, not exceeding twenty-
five percent in the aggregate. 

S.C. Code Ann. § 12-54-43(C)(l) (2014). Additionally, S.C. Code Ann. § 12-54-43(E) 

(2014) states: 

In the case of failure to pay any amount of any tax required to be shown on a 
return which is not shown, including an assessment within ten days of the date of 
the notice and demand for payment, there must be added to the amount of tax 
stated in the notice and demand one-half of one percent of the amount of the tax if 
the failure is for not more than one month, with an additional one-half of one 
percent for each additional month or fraction of a month during which the failure 
continues, not exceeding twenty-five percent in the aggregate. 

S.C. Code Ann. § 12-54-43(E) (2014). Here, CDT admits that it failed to timely file its 

corporate income tax returns or timely pay its corporate license fees for any of the years 

in the Audit Period. Therefore, CDT is liable for failure to file and failure to pay penalties 

pursuant to §§ 12-54-43(C)(1) and 12-54-43(E). 

During the Audit Period CDT earned the following net income which flows through 

to Mr. Patel: 

2012 2013 2014 2015 2016 

$535,217 $906,813 $1,032,531 $1,777,703 $1,701,160 

Therefore, 

1) IT IS ORDERED that Petitioner CDT is liable for corporate license fees and interest 

for each of the years of the Audit Period; 

2) IT IS ALSO ORDERED that Petitioners Vimlesh V. Patel and Punita Patel are 

liable for income taxes on CDT’s income as found in this order. 

3) IT IS ALSO ORDERED that Petitioners are liable for failure to file and failure to 

pay penalties pursuant to §§ 12-54-43(C)(l) and 12-54-43(E). 

4) IT IS ALSO ORDERED that this matter is REMANDED to the Department 

of Revenue to calculate the taxes, penalties, and interest owed by 

Peti t ioners as  of the date of this  order.  The Department  must provide 

Petitioners a statement of the amount owed within 15 days from the date of this order. 

Petitioners may pay the amount owed within 30 days of receipt of the statement 

without incurring additional penalties or interest. 

5) IT IS FURTHER ORDERED that Petitioners may, within 15 days of receiving the 
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statement of amounts owed, move this Court for further examination of SCDOR’s 

calculations if there is disagreement.

AND IT IS SO ORDERED.

Deborah Brooks Durden, Judge
S.C. Administrative Law Court

October 28, 2021
Columbia, South Carolina
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STATEMENT OF THE CASE 

This matter is before the South Carolina Administrative Law Court (ALC or Court) 

following requests by Vimlesh and Punita Patel, and CDT, Inc. (CDT) for a contested case 

hearing pursuant to S.C. Code Ann. § 12-60-460 (2014). Vimlesh Patel is the sole owner of 

CDT, an S Corporation. CDT and the Patels are contesting the decision of the South 

Carolina Department of Revenue (Department or SCDOR) finding that CDT earned more 

business income than the amounts reported on its corporate income tax returns for tax years 

2012 through 2016 (Audit Period). On September 23, 2020, the two contested cases were 

consolidated because the same issues and evidence are relevant to both cases. 

After notice to the parties, this Court held a hearing in the matter on May 25, 2021, at 

the ALC in Columbia, South Carolina. The parties appeared and were represented by 

counsel at the hearing. On October 28, 2021, a Final Order was issued. On November 2, 

2021, SCDOR filed a Motion to Reconsider, Alter, or Amend the Final Order. On 

November 10, 2021, CDT filed a Motion to Alter/Amend the Final Order. The motions are  
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granted and the October 28, 2021 Final Order is hereby vacated. This Amended Final Order 

substituted in its place. 

STIPULATIONS OF FACT 

On March 15, 2021, the parties executed a Joint Stipulation stipulating to the following 

facts: 

1. There are only two issues in dispute in these matters: 

a. The amount of income generated by Petitioner CDT, Inc.; and 

b. The amount of tax, interest, and penalties, if any, that the CDT, Inc., income 

causes for the Petitioners Vimlesh V. Patel and Punita Patel. 

2. The Petitioners Vimlesh V. Patel and Punita Patel have income from sources other 

than CDT, Inc. for the Audit Period. The amount of income the Petitioners Vimlesh 

V. Patel and Punita Patel earned from other sources is not in dispute. Furthermore, the 

expenses of the Petitioners Vimlesh V. Patel and Punita Patel are not in dispute. 

Because these issues are not in dispute the parties stipulate that such will not be 

argued at the hearing. 

3. Once the Court determines the amount of income generated for Petitioner, CDT, Inc., 

the Department can then calculate the specific amount of tax and interest and 

penalties, if any, for the Petitioners Vimlesh V. Patel and Punita Patel. 

In addition, at the hearing the parties agreed that there is no dispute as to CDT’s 

deductions and expenses, and that the only issue in dispute is the amount of the gross receipts of 

the business. 

ISSUE 

What were the gross receipts of CDT, Inc. for tax years 2012 through 2016? 

FINDINGS OF FACT 
Having observed the witnesses and exhibits presented at the hearing and taking into 

consideration the burden of proof and the credibility of the witnesses, I make the following 

findings of fact by a preponderance of the evidence: 

During the Audit Period, CDT was a tobacco wholesaler, which supplied tobacco 

products, soft drinks, and snacks to local convenience stores for resale. The business is located at 

3801 Calhoun Memorial Highway, Suite C in Easley, South Carolina. CDT is an S Corporation 

and therefore its income is not taxed at the corporate level, rather, that income flows through to 
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the shareholders and is taxed at the shareholder level. CDT is solely owned and controlled by 

Vimlesh Patel (Patel). Therefore, the income of CDT flows through to Mr. Patel, where it is to be 

included on his South Carolina individual income tax returns (filed jointly with his wife Punita 

Patel) and subject to tax. While CDT's income is not taxed, it is still liable for corporate license 

fees. 

CDT has a history as a noncompliant taxpayer. The corporate tax returns at issue for the 

Audit Period in this case were filed on February 16, 2018, after the corporate income audit was 

underway. As of the date of the hearing, CDT had not filed its returns for the subsequent years 

(2017-2020). Patel testified that he was waiting to see the outcome of this litigation before filing 

those returns. In addition, CDT provided little in the way of corporate financial records to the 

Department in response to the auditor’s request at the outset of the audit process. Some records 

were, however, provided to the Department during the appeals process at the Department in 2018 

and 2019 and further records were provided in response to discovery requests in this litigation 

following an order of this Court compelling discovery. Patel testified that he did not provide 

documents to the Department previously because they already had all the records that he could 

provide. His tax resolution specialist, Zarek Lehl testified that a comprehensive set of sales 

invoices for the years 2015 and 2016 were produced to the Department during the audit appeal 

process at the Department in 2019 and were also used in his analysis to determine CDT’s gross 

income for those years. However, a review of those documents, introduced into evidence at the 

hearing by CDT as Petitioner’s Exhibit 6, reveals that these invoices reflect amounts paid by 

CDT for goods sold, not accounts payable to CDT reflecting income to the business. 

Prior to the audit at issue in this matter, the Department conducted a tobacco 

audit of CDT to determine if excise taxes on tobacco products had been properly paid. 

During that audit the Department obtained monthly purchase reports reflecting the 

amount of tobacco CDT purchased from its suppliers. In conducting the audit now 

before this Court, the Department utilized these monthly purchase reports to determine 

the amount of tobacco purchased during the Audit Period. In addition, the Department 

summoned CDT’s bank records directly from CDT's bank. 

Sonia Braje testified at the hearing. Braje is the SCDOR auditor who conducted 

the audit, examining CDT’s banking records and the information obtained in the 

tobacco audit. However, the July 2019 decision letter that was issued to CDT based 
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upon her work in the audit increased CDT’s tax burden by $3 million over the estimates 

and calculations in her working papers. This was accomplished in part by reducing the 

cost of goods sold dramatically from what was reflected in the banking and tobacco 

records. Braje testified that she believed her working papers included fairly accurate 

numbers for cost of goods sold. The Department offered no explanation for issuing an 

initial decision letter reflecting a tax burden so fundamentally at odds with the 

information in the audit working papers other than Braje’s testimony that she was 

suspicious that not all of the business’ receipts were flowing into the bank account. 

Subsequently, the Department has adopted the cost of goods sold figures reflected in the 

banking and tobacco records. The cost of goods sold figures now recognized by the 

Department are not in dispute between the parties. I find that the July 31, 2019 

Department Determination is not supported by the facts of this case or the documents 

the Department admits it had complete access to at the time the decision was issued. 

The Department bases its estimate of gross revenue on three months of tobacco 

sales invoice data from March, April, and May of 2012. These are the only business 

records reflecting sales data that Petitioners have provided to the Department and it was 

the only evidence of income presented at the hearing available to substantiate the bank 

account numbers. The Department used that data to calculate a markup margin for sales 

for those three months as 13%, 19% and 23% respectively. It then estimated the total 

sales revenue by applying the 23% multiplier to the cost of goods sold for tobacco 

products in all months in the 60-month period. The Department’s position at the time of 

the hearing is based upon estimating gross receipts utilizing a 19% markup over the cost 

of goods sold for tobacco products and a 14.05% markup for other products. CDT has 

refused to provide any other business records that would directly reflect the prices 

charged to its customers for tobacco products, the amounts billed to customers, or 

amounts collected from customers. CDT did not provide the Department with any sales 

records related to tobacco other than the three months from 2012. Nor did CDT provide any 

other documentation (such as customer price sheets) reflecting the pricing of the tobacco 

products that it sells. CDT provided six months of sales records for non-tobacco related 

products that it sells, which reflect a markup margin of 14.05% for non-tobacco products. 

SCDOR used those records to arrive at the 14.05% markup it used to estimate non-tobacco 
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sales revenue. CDT did not provide the Department or this Court with any profit and loss 

statements or comprehensive records showing its income or expenses, such as customer 

invoices, W-2's or 1099's related to the employees of CDT. The Department argues that 

because the taxpayer has refused to provide business records, other than the deposits to 

the bank account, to demonstrate its income or profit margin on the cost of goods sold, 

an inference is created that the records would not support CDT’s position that all of the 

business income was deposited into the bank account. 

Patel testified that some sales records from 2012-2013 were lost in a computer 

crash and that he supplied everything that he understood SCDOR sought, except records 

that he knew they already had in their possession. Patel testified that the 19% markup 

figure for tobacco products used by the Department is higher than he has ever realized. 

He estimates his markup on tobacco products to be six to eight percent. He did not, 

however, give any explanation as to why his markup on tobacco products for the three 

months of records that he produced would have been exceptional, nor provide records of 

any type to support this assertion. Furthermore, he provided no credible explanation for 

his failure to produce such business records from 2014-2016. Patel admitted that CDT 

sends out two invoices with each shipment to its customers. One invoice stays with the customer 

and the other invoice comes back to CDT with payment and is scanned to create an electronic 

record. Mr. Patel admitted that he did not provide those sales invoices to the Department, 

claiming the Department did not want such invoices. Patel’s assertion that the Department did not 

seek the sales invoices is contradicted by the Department's Motion to Compel, which was ruled 

upon by this Court on August 26, 2020, ordering that Petitioners provide such records.  

In assessing Patel’s credibility, the Court also notes that Petitioners are seemingly 

disavowing the state and federal tax returns they filed for CDT for each of the years in the Audit 

Period. The income and expenses reported on those returns are inconsistent with the income and 

expenses CDT now claims this Court should find. Most notably, for 2015, the banking records 

would show a loss of almost $500,000, but the business reported income of $170,000 on the 

federal income tax return. Patel could not explain where the amounts of income and expenses 

reported on those returns originated, nor why those amounts are not accurate. The only 

explanation he offered was, "[t]hat wasn't me. That was my accountant." There is no evidence 

Petitioners have filed amended returns with the Department or the Internal Revenue Service 
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(IRS) reflecting the amount of income CDT now asserts it earned. The lack of consistency 

between the tax returns and the bank account records casts significant doubt on Patel’s 

testimony that the bank account reflects all income and payments made by the business and 

that all income was deposited into that account. I do not find his testimony that all cash received 

was deposited into the First Citizens bank account to be credible. Likewise, I do not find 

credible his assertion that the markups CDT charges its customers have never been more than 

six to eight percent. That testimony inexplicably contradicts the only documentary evidence 

CDT made available showing actual markups of 13%, 19% and 23% during three months in 

2012. 

CDT presented testimony by Zarek Lehl, who performed an analysis of CDT’s 

records. Lehl is employed by Larson Financial and works as a tax resolution specialist. 

Lehl’s analysis purports to compare the bank deposits and records of sales receipts of 

the business to demonstrate that the bank deposits reasonably reflect the total receipts of 

the business. However, a review of the documents relied upon by Lehl reveals that the 

documents he interpreted as sales invoices reflecting accounts receivable to CDT are 

actually purchase invoices paid by CDT for tobacco products the business purchased 

from suppliers. Furthermore, Lehl’s conclusion as to the amount of taxes owed by CDT 

demonstrates a misunderstanding of the tax situation at hand. He calculated the tax 

owed using the corporate income tax rate, which is inapplicable to an S corporation 

such as CDT. Because of these fundamental errors, I do not find Lehl’s testimony or 

analysis to be credible or useful in resolving this dispute. 

This Court’s calculations of CDT’s income for each of the years of the Audit 

Period using the Department’s percentage markup methodology is represented in the 

following table: 
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 2012 2013 2014 2015 2016 

Tobacco 
Purchased1 4,161,691 6,592,943 8,145,420 11,939,808 14,255,260 

Tobacco Excise 
Taxes Paid2 195,137 309,135 455,900 427,646 1,141,702 

Tobacco COGS3 4,356,828 6,902,078 8,601,320 12,367,454 15,396,962 

Tobacco Gross 
Receipts 

(19% Markup)4 5,184,625 8,213,473 10,235,571 14,717,270 18,322,385 

Non-tobacco 
COGS5 0 7,992 100,735 119,160 384,206 

Non-tobacco 
Gross Receipts 

(14.05% Markup)6 0 9,115 114,888 135,902 438,187 

Total COGS7 4,161,691 6,600,935 8,246,155 12,058,968 14,639,466 

Adjusted Gross 
Income8 1,022,934  1,621,653 2,104,304 2,794,204 4,121,106 

Total Operating 
Expenses9 292,580 405,705 615,873 588,855 1,278,244 

Net Income10 730,354  1,215,948 1,488,431 2,205,349 2,842,862 

 

  

 
1 Petitioners do not dispute the figures estimated by SCDOR for Tobacco Purchased. 
2 Petitioners do not dispute the figures estimated by SCDOR for Tobacco Excise Taxes Paid. 
3 Tobacco COGS (Cost of Goods Sold) equals Tobacco Purchased plus Tobacco Excise Taxes Paid. 
4 Tobacco Gross Receipts (19% Markup) equals Tobacco COGS multiplied by 1.19. 
5 Petitioners do not dispute the figures estimated by SCDOR for Non-tobacco COGS. 
6 Non-tobacco Gross Receipts (14.05% Markup) equals Non-tobacco COGS multiplied by 1.1405. 
7 Total COGS equals Tobacco COGS plus Non-tobacco COGS minus Tobacco Excise Taxes Paid. 
8 Adjusted Gross Income equals Tobacco Gross Receipts (19% Markup) plus Non-tobacco Gross Receipts (14.05% 
      Markup) minus Total COGS. 
9 Petitioners do not dispute the figures estimated by SCDOR for Total Operating Expenses. 
10 Net Income equals Adjusted Gross Income minus Total Operating Expenses. 
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CONCLUSIONS OF LAW 

Based upon the foregoing Findings of Fact, I conclude the following as a matter of 

law: 

The Administrative Law Court has jurisdiction over this matter pursuant to S.C. Code 

Ann. §§ 12-60-430 (2014); 1-23-600 (Supp. 2020). In this contested case, the Court serves as 

the finder of fact, and conducts a de novo review. See Reliance Ins. Co. v. Smith, 327 S.C. 

528, 534-35, 489 S.E.2d 674, 677 (Ct. App. 1997). As the trier of fact, the weight and 

credibility assigned to evidence presented at the hearing is within the province of the Court. 

See S.C. Cable Television Ass'n v. S. Bell Tel. & Tel. Co., 308 S.C. 216, 222, 417 S.E.2d 

586, 589 (1992). The standard of proof in this case is a preponderance of the evidence. See 

Anonymous v. Slate Bd. of Med. Exam'rs, 329 S.C. 371, 375, 496 S.E.2d 17, 19 (1998) 

(quoting 2 Am.Jur.2d Administrative Law § 363 (1994)) ("[T]he standard of proof in 

administrative hearings is generally a preponderance of the evidence."). 

An S corporation is not subject to tax in South Carolina to the extent it would be 

exempt from federal corporate income tax. S.C. Code Ann. § 12-6-590 (2014). The income 

of an S corporation is passed through to its shareholders and each shareholder must include 

its share of South Carolina S Corporation income on that shareholder's individual income 

tax return. Id. The provisions of the Internal Revenue Code (IRC) apply to determine an S 

corporation's gross income, adjusted gross income, and taxable income. Id. Because the 

income of an S corporation is determined pursuant to the provisions of the IRC, cases 

addressing the IRC, including cases from the United States Tax Court, while not binding, 

are applicable and instructive in determining any dispute involving the income of an S 

corporation. 

When a taxpayer fails to file a tax return, the Department is authorized to issue that 

taxpayer a proposed assessment based on the best information available and issue a 

proposed assessment for the taxes, including penalties and interest. Section 12-60-430. In 

order to aid in this assessment, the taxpayer is required to keep records or other documents 

related to his taxes. S.C. Code Ann. § 12-54-210(A) (2014); S.C. Code Ann. Regs. 117-

200 - 117-200.1 (2012). As the Eighth Circuit recognized, 

[t]he cases are legion which state that the burden of proof is on the taxpayer; 
that the Commissioner's assessment is prima facie or presumptively correct 
and that such presumption is not overcome by mere book entries, mere 
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statements in the tax returns, the mere unsupported testimony of the taxpayer, or 
mathematical calculations involving uncertain facts. 

Cleveland Chiropractic College v. Commissioner, 312 F.2d 203, 206 (1963)(internal quotations 

omitted). Rather, a taxpayer is required to maintain adequate records sufficient to enable the 

taxing authority to determine the taxpayer's correct tax liability. S.C. Code Ann. § 12-54-210 

(2014); Meneguzzo v. Commissioner, 43 T.C. 824, 831-832 (1965); § 1.6001-l(a), Income Tax 

Regs. A taxpayer's inability to produce records does not relieve the taxpayer of the burden of 

proof. See Estate of Mason v. Commissioner, 64 T.C. 651 (1975), affd., 566 F.2d 2 (6th Cir. 

1977). 

In this case, CDT urges the Court to use the total deposits into the business bank account 

to calculate the revenue of the business. Patel testified that all revenue, including any cash 

accepted, was deposited into that account and that those deposits reflect the accurate gross 

revenue of CDT. I conclude that the methodology urged by CDT of using the total deposits into 

the bank account as the amount of gross revenue is contrary to the evidence before me. 

Likewise, CDT has not carried its burden of proving that the markup method utilized by the 

Department is inaccurate. CDT could have provided records showing sales using smaller 

markup percentages than those used by the Department, but chose not to do so despite admitting 

that it keeps those records and in defiance of this Court’s order compelling discovery responses. 

The Department’s assessment methodology, although based upon assumptions and 

extrapolated from the data made available, is a reasonable calculation of the likely gross 

income using the best information available to the Department and this Court. The fact that 

the Petitioners had control over the business records, and offered no credible explanation for 

the refusal to produce them, leads this Court to draw the inference that those records would 

not support the calculations urged by CDT. If a party has relevant evidence within its 

control which it fails to produce at a hearing, the failure to produce the evidence will give 

rise to an inference that it is unfavorable to that party. 48A Am.Jur.2d Labor and Labor 

Relations § 2021.  

CDT is in the business of selling goods, therefore its income is realized through sales. 

The Department utilized the only records Petitioners made available regarding CDT's sales 

to calculate an average markup margin. The parties are in agreement as to the amount of 

tobacco and non-tobacco products purchased by CDT.  What the parties cannot agree upon 

is how much CDT received when it sold those goods to its customers. The only sales records 
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or other documentation in the record regarding the amount CDT charged its customers for 

tobacco is the three months of sales records from 2012. Absent adequate records, or if the 

records that are kept do not accurately reflect income, the taxing authority may determine the 

existence and amount of a taxpayer’s income by using any method that clearly reflects 

income. United States v. Johnson, 319 U.S. 503 (1943); Petzoldt v. Commissioner, 92 T.C. 

661, 686-687 (1989). It is proper for the Department to employ an indirect method to calculate 

income where the method used is reasonable. Holland v. United States, 348 U.S. 121 

(1954); Davis v. Commissioner, 239 F.2d 187, 189 (7th Cir. 1956), affg. T.C. Memo 

1955-87; Giddio v. Commissioner, 54 T.C. 1530, 1533 (1970). "The reconstruction need 

only be reasonable in light of all surrounding facts and circumstances." Petzoldt, 92 T.C. at 

687; Giddio, 54 T.C. at 1533. The percentage markup method is well recognized as an 

appropriate means of reconstructing income where a taxpayer's records are incomplete or 

inaccurate. Cebollero v. Commissioner, T.C. Memo. 1990-618, affd. 967 F.2d 986 (4th Cir. 

1992). Bollella v. Commissioner, 374 F.2d 96 (6th Cir. 1967), affg. T.C. Memo. 1965-162; 

Kurnick v. Commissioner, 232 F.2d 678 (6th Cir. 1956), affg. T.C. Memo. 1955-31; Stone 

v. Commissioner, 22 T.C. 893, 905-906 (1954). The purchase markup method is considered 

particularly appropriate in matters where the amount of goods purchased for sale may be 

readily computed. Frank v. Commissioner, T.C. Memo. 1982-214, 1982 WL 10540 (Tax 

Court 1982). 

Here, the three months of sales records admitted into evidence reflected monthly 

average markups of 13.5%, 19%, and 23.5%. It is reasonable to utilize the median markup 

percentage of 19% to calculate the gross income for the other months of the Audit Period for 

which no records were provided by Petitioners. The Court finds the case of Webb v. 

Commissioner, 394 F.2d 366 (5th Cir. 1968), while not binding, shares similarities with the 

present case and is therefore instructive. In Webb, the United States Court of Appeals for 

the Fifth Circuit addressed liquor store owners contesting the Commissioner of the IRS’ 

computation of their income using a purchase markup method. Like CDT, the Webbs failed 

to maintain or provide complete records to the IRS. Id. at 369. The Court noted that Mr. 

Webb accepted cash and did not deposit all his receipts into his bank account. Id. Moreover, 

the amount the Webbs reported in gross sales on their tax returns was $18,000 less than the 

amount shown in their incomplete records. Id. Because the Webbs failed to maintain 
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complete records, the IRS determined the Webbs' income using the purchase markup 

method. The Fifth Circuit recognized that the IRS' determination of taxable income is 

presumptively correct and the taxpayer has the burden of showing that the assessment is 

wrong on any proper theory. Id. at 372, quoting Bernstein v. C.I.R., 267 F.2d 879, 881 (5th 

Cir. 1959. The Webb Court held that the purchase markup method was the most reasonable 

means of computing income because the Webbs’ cost of sales each year "were known with 

certainty." Id. at 373. In addressing the Webbs’ complaints that the IRS should have used a 

different method the Court stated, “Arithmetic precision was originally and exclusively in 

Webb's hands, and he had a statutory duty to provide it. He did not have to add or subtract; 

rather, he had simply to keep papers and data for others to mathematici[s]e.” Id. at 373, 

citing Breland v. United States, 323 F.2d 492 (5th Cir. 1963); Mendelson v. C.I.R., 305 F.2d 

519 (7th Cir. 1962). The Webbs then argued that the IRS markup percentage was too high 

and did not reflect their actual income. In response, the Court stated, "There are X's in the 

Commissioner's equation, but the formula is reliably correct, and the X's were not filled in 

by Webb." Id. at 376-377. The Court then went on to uphold the determination of the Webbs’ 

income using the percentage markup method. Similarly in this case, CDT failed to maintain 

or provide full records to the Department despite a statutory duty to maintain records. 

Section 12-54-210; Regulation 117-200 - 117-200.1. As the Webb court recognized, the 

purchase markup method is the most reasonable method when cost of sales each year is 

known with certainty. CDT's cost of sales for each year of the Audit Period are known and 

the parties agree on what CDT spent on goods purchased to resell to its customers. 

Accordingly, the purchase markup method is the most reasonable method to use in this case to 

estimate income. 

Civil penalties are applied to every South Carolina tax that requires a return unless 

otherwise provided. S.C. Code Ann. § 12-54-43 (2014). Such penalties are considered a tax 

owed to the State. Id. Further, "[i]f any tax is not paid when due, interest is due on the 

unpaid portion from the time the tax was due until paid in its entirety." S.C. Code Ann. § 12-

54-25(A) (2014). Penalties are applicable to this matter pursuant to § 12-54-43 which states: 

In the case of failure to file a return on or before the date prescribed by law… 
there must be added to the amount required to be shown as tax on the return, a 
penalty of five percent of the amount of the tax if the failure is for not more 
than one month, with an additional five percent for each additional month or 
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fraction of the month during which the failure continues, not exceeding twenty-
five percent in the aggregate. 

S.C. Code Ann. § 12-54-43(C)(l) (2014). Additionally, S.C. Code Ann. § 12-54-43(E) 

(2014) states: 

In the case of failure to pay any amount of any tax required to be shown on a 
return which is not shown, including an assessment within ten days of the date of 
the notice and demand for payment, there must be added to the amount of tax 
stated in the notice and demand one-half of one percent of the amount of the tax if 
the failure is for not more than one month, with an additional one-half of one 
percent for each additional month or fraction of a month during which the failure 
continues, not exceeding twenty-five percent in the aggregate. 

S.C. Code Ann. § 12-54-43(E) (2014). Here, CDT admits that it failed to timely file its 

corporate income tax returns or timely pay its corporate license fees for any of the years 

in the Audit Period. In its motion to Alter/Amend the October 28 Order, Petitioner 

requests that the Court eliminate the requirement that it pay any penalty and interest 

due to the fact the cost of goods sold figures in the Department’s determination were 

erroneous and unsupported. Petitioner does not cite legal authority demonstrating that 

this Court has the authority to waive the penalties and interest established by statute. 

Therefore, CDT is liable for failure to file and failure to pay penalties pursuant to §§ 12-

54-43(C)(1) and 12-54-43(E) and interest calculated as provided in § 12-54-25(A). 

During the Audit Period CDT earned the following net income which flows through 

to Mr. Patel: 

2012 2013 2014 2015 2016 

$730,354 $1,215,948 $1,488,431 $2,205,349 $2,842,862 

Therefore, 

1) IT IS ORDERED that the October 28, 2021 Final Order issued by this Court is 

vacated and this order substituted therefore; 

2) IT IS ALSO ORDERED that Petitioner CDT is liable for corporate license fees and 

interest for each of the years of the Audit Period; 

3) IT IS ALSO ORDERED that Petitioners Vimlesh V. Patel and Punita Patel are 

liable for income taxes on CDT’s income as found in this order; 
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4) IT IS ALSO ORDERED that Petitioners are liable for failure to file and failure to

pay penalties pursuant to §§ 12-54-43(C)(l) and 12-54-43(E);

5) IT IS ALSO ORDERED that this matter is REMANDED to the Department 

of Revenue to calculate the taxes, penalties, and interest owed by 

Peti t ioners as  of the date of this  order.  The Department  must provide 

Petitioners a statement of the amount owed within 15 days from the date of this order. 

Petitioners may pay the amount owed within 30 days of receipt of the statement 

without incurring additional penalties or interest; and

6) IT IS FURTHER ORDERED that Petitioners may, within 15 days of receiving the 

statement of amounts owed, move this Court for further examination of SCDOR’s 

calculations if there is disagreement.

AND IT IS SO ORDERED.

Deborah Brooks Durden, Judge
S.C. Administrative Law Court

November 23, 2021
Columbia, South Carolina

R_0027











R_0032



R_0033



R_0034



R_0035



R_0036



R_0037



R_0038



R_0039



R_0040



R_0041



R_0042



R_0043



R_0044



Page 1 of 2 
 

THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

________________________________ 
 

APPEAL FROM THE ADMINISTRATIVE LAW COURT 
 

Deborah Brooks Durden, Administrative Law Judge 
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________________________________ 
 

CDT, Inc., . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Appellant, 
 

v. 
 
South Carolina Department of Revenue . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Respondent. 

________________________________ 
 

NOTICE OF APPEAL 
________________________________ 

  
CDT, Inc. hereby appeals the following Orders of the Honorable Deborah Brooks 

Durden: (1) an Order dated October 28, 2021, which is attached hereto as Attachment A; 

and (2) an Order dated November 23, 2021, which is attached hereto as Attachment B.  

Appellant received written notice of the entry of each Order via email on the date each 

respective Order was entered.   
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attached hereto as Attachment B.  Appellant received written notice of the entry of each 

Order via email on the date each respective Order was entered.   
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

________________________________ 
 

APPEAL FROM THE ADMINISTRATIVE LAW COURT 
 

Deborah Brooks Durden, Administrative Law Judge 
________________________________ 

 
Appellate Case Nos.: 2021-001528 & 2021-001547  

________________________________ 
 

CDT, Inc., . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Appellant, 
 

v. 
 
South Carolina Department of Revenue . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Respondent. 
 

AND 
 
Vimlesh V. Patel and Punita Patel . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Appellants, 
 

v. 
 
South Carolina Department of Revenue . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Respondent. 
 

________________________________ 
 

APPELLANTS’ CONSOLIDATED RESPONSE IN OPPOSITION 
TO RESPONDENT’S MOTION TO DISMISS 

________________________________ 
  
Statement of Pertinent Facts 

 The matter presented in this appeal arises from Respondent’s consistent failure to 

accurately calculate and communicate the amount of taxable income for which Appellants 

are responsible, a defect which continues through this very moment. 

 Appellant CDT, Inc. (“CDT”) is a tobacco wholesaler located in Easley, South 

Carolina.  Its primary business activity is to sell tobacco products to convenience stores for 

resale.  CDT is, and at all relevant times has been, owned and operated solely by Appellant 

Vimlesh V. Patel.  Mr. Patel’s spouse is Appellant Punita Patel.  Because of CDT’s 
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ownership structure and tax-status election, CDT’s income is not taxed at the corporate 

level; instead, for purposes of taxation, CDT’s income flows through the corporation and 

is subject to taxation at the individual taxpayer level, by Mr. Patel, as CDT’s sole 

shareholder.   

 During or about 2017, Respondent commenced audit proceedings against CDT 

with respect to CDT’s taxable corporate income.  The audit period in question pertained to 

five specific tax years—2012 through 2016.  The most charitable way to describe 

Respondent’s calculations of Appellants’ taxable income would be “inconsistent.”  A more 

realistic description would be “an unprincipled crapshoot.”  

 Respondent’s initial analysis of Appellants’ taxable income for the audit period in 

question was prepared in 2018.  A true and accurate copy of this initial analysis is attached 

hereto as Attachment A. 

 Through this analysis, Respondent was ostensibly trying to extrapolate CDT’s 

gross income for each of the years of the audit period by multiplying the costs of CDT’s 

tobacco purchases by a certain ratio, yielded by comparing the operating costs claimed by 

CDT against the operating costs deemed “allowed” by Respondent.  According to 

Attachment A and the testimony of Respondent’s auditor at trial, this ratio was generated 

through an analysis of CDT’s bank records.  The conclusions reached by Respondent 

through this analysis were, as demonstrated below, utterly bizarre. 

 For example, for tax year 2016, Respondent determined that CDT’s tobacco 

purchase for that year totaled $14,255,260.  Then, Respondent applied its calculation of 

operating costs derived—allegedly—from a study of CDT’s bank records to extrapolate 

that CDT’s gross revenue for 2016 was $23,978,570.23.  A true and accurate copy of a 
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summary of CDT’s bank records, which were presented at trial, are attached hereto as 

Attachment B.  However, as Respondent knew or should have known, based on the very 

same bank records used to calculate the operational-cost ratio, CDT’s gross revenue for 

2016 was only $15,988,720.09.  Incredibly, Respondent had overestimated CDT’s gross 

revenue by eight million dollars.  And, what’s worse, it was very much Respondent’s 

intention to assess taxes against CDT according to its utterly indefensible calculation. 

 Respondent’s initial analysis of the other tax years for the audit period was no 

better.  For 2015, Respondent contended that CDT’s gross revenue was $21,057,862.43, 

even though CDT’s bank records showed revenue of only $12,183,064; for 2014, 

Respondent contended that CDT’s gross revenue was $13,150,000, when bank records 

showed only $9,633,273.  For 2013 and 2012, Respondent simply “carried back” its 

calculation of gross revenue for 2014, showing that CDT’s gross revenue for 2012 and 

2013 was the same as 2014—$13,150,000.  Respondent took this position, in spite of 

CDT’s bank records which showed gross revenue for 2012 in the amount of $3,107,986 

and for 2013 in the amount of $7,284,384. 

 All told, as a result of Respondent’s “analysis,” CDT’s gross revenue for the audit 

period was overestimated by approximately $36 million.  This, however, was only 

Respondent’s initial analysis.  There were more to follow, and each was plagued by their 

own brand of fiction. 

 In March 2019, Respondent issued a “Corporate Working Paper” for each tax year 

of the audit period with “adjusted” audit calculations.  Each of these is attached hereto as 

Attachment C.  A summary of Respondent’s conclusions is set out below, along with a 

comparison with their prior conclusions: 

R_0097



Page 4 of 10 
 

  
Gross Revenue 

CDT Bank Records 

 
Gross Revenue 
Initial Analysis 

 
Gross Revenue 

Mar. 2019 Analysis 

2012 $3,107,986 $13,150,000 $5,717,622 

2013 $7,284,384 $13,150,000 $9,068,333 

2014 $9,633,273 $13,150,500 $11,420,020 

2015 $12,183,064 $21,057,862 $16,386,632 

2016 $15,988.720.09 $23,978.570.23 $20,710,194 

 

As the foregoing table demonstrates, as of January 2019, Respondent’s analyses were 

trending toward a more factual grounding.  However, even this new analysis continued to 

show that CDT’s gross revenues were more—millions more—than what were established 

through the company’s bank records.  And the new analysis still overstated CDT’s gross 

revenue for the audit period by approximately $15.5 million.  It was Respondent’s position 

that the amounts represented in the March 2019 analysis constituted “the final proposed 

assessment.” 

 But this wasn’t true.  By correspondence dated July 31, 2019, Respondent sent a 

“Department Determination” letter, which purported set out a true and accurate calculation 

of taxable revenues attributable to Appellants.  A true and accurate copy of this letter is 

attached hereto as Attachment D. 

 The good news about this Department Determination letter is that—for the first 

time—Respondent seemed to acknowledge that, to some extent, CDT’s gross revenue was 

around the same amount as was reflected in CDT’s bank records: 
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Gross Revenue 

CDT Bank Records 
 

 
Gross Revenue 
Initial Analysis 

 
Gross Revenue 

Mar. 2019 Analysis 

 
Gross Revenue 
Jul. 2019 Letter 

2012 $3,107,986 $13,150,000 $5,717,622 $7,203,847 

2013 $7,284,384 $13,150,000 $9,068,333 $7,203,847 

2014 $9,633,273 $13,150,500 $11,420,020 $9,549,526 

2015 $12,183,064 $21,057,862 $16,386,632 $12,031,231 

2016 $15,988.720.09 $23,978.570.23 $20,710,194 $15,170,003 

 

 Were it not for the inexplicable overestimation of CDT’s gross revenue for 2012, 

Respondent’s July 31, 2019 Department Determination letter would have fairly closely 

tracked the amount of CDT’s revenue evidenced by its banking records. 

 However, the Department Determination letter introduced a new issue.  For some 

also-inexplicable reason, Respondent unilaterally decided to discount a substantial portion 

of the operating expenses (including cost-of-goods-sold) reported by CDT and evidenced 

by its bank records.  Following is a table that compares the various positions taken with 

respect to operating expenses: 

  
Operating Expenses 
CDT Bank Records 

 

 
Operating Expenses 
Mar. 2019 Analysis 

 
Operating Expenses 

Jul. 2019 Letter 

2012 $4,452,852 $4,452,852 $3,822,607 

2013 $7,005,221 $7,005,221 $3,822,606 

2014 $8,859,123 $8,859,123 $6,072,554 

2015 $12,646,969 $12,646,969 $6,978,222 

2016 $15,913,150 $15,913,150 $9,150,810 
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As evidenced by this table, until Respondent’s July 2019 Department Determination letter, 

the parties were in agreement—to the dollar—on the amount of CDT’s operating expenses 

for each year of the audit period.  Then, for reason which is still not presently known, in 

the July 2019 Department Determination letter, Respondent undervalued CDT’s operating 

expenses by nearly $20 million.  Accordingly, even though the gap between the parties 

regarding CDT’s gross revenue had been reduced to approximately $3 million, 

Respondent’s sudden and senseless decision to reduce the amount operating expenses 

creditable to CDT created a net-$17 million gap, for which Respondent was seeking the 

payment of taxes. 

 These circumstances were the backdrop of the trial of this matter, which occurred 

in the Administrative Law Court on May 25, 2021.  As a result of the trial, the court found 

as follows: 
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With Respect to CDT’s Gross Revenue for the Audit Period1 

  
Gross Revenue 

CDT Bank Records 
 

 
Gross Revenue 

Mar. 2019 Analysis 

 
Gross Revenue 
Jul. 2019 Letter 

 
Gross Revenue 

ALC Order 

2012 $3,107,986 $5,717,622 $7,203,847 $5,184,625 

2013 $7,284,384 $9,068,333 $7,203,847 $8,222,588 

2014 $9,633,273 $11,420,020 $9,549,526 $10,350,459 

2015 $12,183,064 $16,386,632 $12,031,231 $14,853,172 

2016 $15,988.720.09 $20,710,194 $15,170,003 $18,760,572 

 

With Respect to CDT’s Operating Expenses for the Audit Period 

  
Operating Exp. 

CDT Bank Records 
 

 
Operating Exp. 

Mar. 2019 Analysis 

 
Operating Exp. 
Jul. 2019 Letter 

 
Operating Exp. 

ALC Order 

2012 $4,452,852 $4,452,852 $3,822,607 $4,454,271 

2013 $7,005,221 $7,005,221 $3,822,606 $7,006,640 

2014 $8,859,123 $8,859,123 $6,072,554 $8,862,028 

2015 $12,183,064 $16,386,632 $12,031,231 $12,647,823 

2016 $15,988.720.09 $20,710,194 $15,170,003 $15,917,710 

 

 

 

                                                           
1 Appellants dispute that the lower court correctly calculated the amount of CDT’s gross 
revenue for the audit period.  However, that matter is the substance of the appeal, and is 
not immediately pertinent to Appellants’ response in opposition to the motion to dismiss, 
which is targeted at Respondent’s own improper calculations and communications of tax 
amounts allegedly owed. 
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With Respect to CDT’s Taxable Income 

  
Taxable Income 

ALC Order 

2012 $730,354 

2013 $1,215,948 

2014 $1,488,431 

2015 $2,205,349 

2016 $2,842,862 

 

Appellants are sincerely hopeful that the foregoing tables, which are all based on 

information that will be part of the Record on Appeal, demonstrate that Respondent’s 

calculations have been wildly unpredictable throughout the entirety of these proceedings.  

However, most importantly for the purposes of this response in opposition to Respondent’s 

motion to dismiss, Appellants would respectfully direct the Court’s attention to one final 

calculation error for which Respondent is responsible. 

 In the order from which this appeal is taken, the lower court directed Respondent 

to prepare a statement of taxes owed by Appellants based on the taxable income attributed 

to CDT as a result of trial.  Respondent’s counsel did so via email to Appellants’ counsel 

on December 2, 2021.  A true and accurate copy of relevant excerpts of Respondent’s most 

recent statement of Appellants’ tax liability is attached hereto as Attachment E.  A 

summary of the pertinent assertions is set out in the following table: 
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Taxable Income 

ALC Order 
 

 
Taxable Income 

Respondent’s Email 

2012 $730,354 $778,715 

2013 $1,215,948 $1,212,249 

2014 $1,488,431 $1,492,156 

2015 $2,205,349 $2,238,122 

2016 $2,842,862 $2,860,861 

 

 Accordingly, as of the date on which this response is provided, Respondent has not 

only failed to advise Appellants of its tax liability as established by the order from which 

this appeal is taken, Respondent continues to overstate the taxable income attributable to 

Appellants, presently by approximately $100,000. 

ARGUMENT DENYING RESPONDENT’S MOTION TO DISMISS APPEAL 

In its Memorandum dated January 12, 2022, Respondent SC DOR relies upon 

State v. Brown, 358 S.C. 382, 596 S.E.2d 39 (2004) to argue its belief that this Court 

lacks jurisdiction over Appellant’s appeal in this matter.  SC DOR does correctly state 

that in State v. Brown, the Supreme Court concluded that “failure of a party to comply 

with the procedural requirements for perfecting an appeal may (emphasis added) deprive 

the court of ‘appellate’ jurisdiction over the case, but it does not affect the court’s subject 

matter jurisdiction.”  State v. Brown, 358 S.C. 382, 387, 596 S.E. 2d 39, 41 (2004).  

The Administrative Law Court issued its Amended Final Order on November 23, 

2021.  This Amended Final Order was the result of post trial motions filed by both 

Appellants and Respondent as to the issue of amount of taxes due from the Appellants, 
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which as stated above and in Attachment E, is still not in compliance with or consistent 

with findings in the Administrative Law Court’s Amended Final Order.  Appellants sole 

avenue to address the continued errors of the Respondent is this Court.  While not 

precedential, this Court recently rendered an Unpublished Opinion No. 2019-UP-349 in 

the matter of Beltram v. South Carolina Department of Revenue which pertained to 

similar facts regarding calculations of amounts owed by a taxpayer that were not clear. 

Based on the foregoing, Appellant’s pray that the Motion to Dismiss be denied.   

 

Respectfully submitted, 
 
s/ Steven Edward Buckingham 
___________________________________________ 
Steven Edward Buckingham (S.C. Bar No. 0075089) 
The Law Office of Steven Edward Buckingham, LLC 
16 Wellington Avenue 
Greenville, South Carolina 29609 
(o) 864.735.0832 
(e) seb@buckingham.legal 
 
Scott F. Talley (S.C. Bar No. 0070364) 
Talley Law Firm, P.A. 
291 South Pine Street 
Spartanburg, South Carolina 29302 
(o) 864.595.2966 
(e) scott@talleylawfirm.com  
 
Attorneys for Appellant 
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CDT, Inc.
Income adjustment calculation
For period 1/1/2012 ‐ 12/31/2016

Audited
Year Tobacco purchases ADJ Gross Receipts COGS/Gross receipts (per bank transactions)

2012 ‐                               13,150,500.48               carried back 2014
2013 ‐                               13,150,500.48               carried back 2014
2014 8,145,420.00             13,150,500.48               62%
2015 11,939,808.00           21,057,862.43               57%
2016 14,255,260.00           23,978,570.23               59%

***Percentages calculated from bank transaction schedule.
       COGS and Gross receipts numbers are highlighted in purple
       for each year.
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 Pursuant to Rule 221, SCACR, Appellants CDT, Inc., Vimlesh V. Patel, and Punita 

Patel, by and through their undersigned counsel, respectfully submit this consolidated 

petition for the Court of Appeals to conduct a rehearing of the matter decided by an Order 

filed on February 15, 2022 (“the Order”).  In relevant part, the Order granted Respondent’s 

motion to dismiss on the basis that Appellants did not comply with South Carolina Code § 

12-60-3370 in perfecting and pursuing these appellate proceedings.  Appellants urge the 

Court to conduct a rehearing of this decision for two reasons, which are addressed below, 

and which represent matters that the Court of Appeals misapprehended or overlooked: (1) 

parties who take exception to the decision of an administrative law judge may appeal that 

decision to the Court of Appeals as a matter of right, without any obligation to comply with 

South Carolina Code § 12-60-3370; and (2) consistent with this Court’s decision in Beltram 

v. SCDOR, Case No. 2017-000968 (S.C. Ct. App. Oct. 23, 2019) (unpublished opinion), 

taxpayers who are appealing an adverse determination of an administrative law judge are 

entitled to a true and accurate statement of tax amounts purportedly owed from SCDOR 

before the Department of Revenue can invoke the requirements of South Carolina Code § 

12-60-3370 to impair judicial review.   

 For the reasons set out below, Appellants respectfully request that the Court of 

Appeals grant reconsideration of the matter decided in the Order. 

 Also, pursuant to Rule 219(b), SCACR, this Petition is joined by a suggestion, 

offered by Appellants, for a rehearing en banc. 

I. APPELLANTS ARE ENTITLED TO PURSUE THESE APPELLATE PROCEEDINGS AS A 
 MATTER OF RIGHT. 
 
 Respondent’s motions to dismiss were predicated on the assertion that, unless 

Appellants paid in full or posted a bond for “all taxes, not including penalties or civil fines, 
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determined to be due by the administrative law judge before appealing the decision to the 

court of appeals,” then the Court lacked subject matter jurisdiction to entertain appellate 

proceedings.  See S.C. Code § 12-60-3370.   

 Appellants would direct the Court’s attention to the first full sentence of Section 

3370, which is as follows: “Except as otherwise provided, a taxpayer shall pay, or post a 

bond for, all taxes, not including penalties or civil fines, determined to be due by the 

administrative law judge before appealing the decision to the court of appeals. . . .”  S.C. 

Code § 12-60-3370 (emphasis added).  The emphasized portion of the foregoing provision 

leads to an obvious question: Is there an “otherwise provided” that would create an 

exception to the putative requirements of Section 3370?  The answer is in the affirmative, 

and is supplied by a completely different title and chapter of the South Carolina Code. 

 South Carolina Code § 1-23-610(A)(1) is quoted below in full: 

For judicial review of a final decision of an administrative law judge, a notice of appeal by 
an aggrieved party must be served and filed with the court of appeals as provided in the 
South Carolina Appellate Court Rules in civil cases and served on the opposing party and 
the Administrative Law Court not more than thirty days after the party receives the final 
decision and order of the administrative law judge.  Appeal in these matters is by right. 
 
S.C. Code § 1-23-610(A)(1) (emphasis added). 

 There is no dispute that the decision of the administrative law judge from which 

this appeal is taken is final, or that the pertinent notices of appeal were properly filed and 

served.  The only issue is whether South Carolina Code § 1-23-610(A)(1) and § 12-60-

3370 can be reconciled.   

 If it is the case, as it appears to be based on the plain language of South Carolina 

Code § 1-23-610(A)(1), that a party may take an appeal from a final decision of an 

administrative law judge “by right,” then that necessarily means there are no preconditions 
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to the exercise of that procedural opportunity, nor are any third-party permissions 

necessary, nor is there any judicial discretion to be exercised in determining whether 

appellate jurisdiction exists.  All that is necessary to invoke a procedural opportunity that 

is established “by right” is for the party seeking to exercise that opportunity to claim it; 

once claimed, the right is invoked and must be observed. 

 The provisions of South Carolina Code § 12-60-3370 are opposed to the plain 

meaning of § 1-23-610(A)(1).  In no uncertain terms, Section 3370 states that an aggrieved 

taxpayer may appeal from an adverse decision of an administrative law judge only if the 

taxpayer first pays the disputed principal tax in full or posts a bond.  In other words, Section 

3370 expressly imposes a condition precedent to the exercise of a party’s appellate rights, 

even though § 1-23-610(A)(1) states that no such conditions precedent exist. 

 Fortunately, the inherent conflict between § 1-23-610(A)(1) and § 12-60-3370 does 

not require this Court to strike one provision down in favor of another; nor does it require 

the Court to engage in linguistic heroics to reconcile the two provisions.  The General 

Assembly has done this work already.   

 The opening clause of Section 3370 provides that the conditions precedent to 

appellate proceedings established therein apply “except as otherwise provided.”  Section 

610(A)(1) has no such limiting language.  Accordingly, the provisions of Section 3370 that 

ostensibly create conditions precedent to a taxpayer taking an appeal from the final decision 

of an administrative law judge must necessarily give way to the provisions of Section 

610(A)(1), which state that an appeal may be taken as a matter of right. 

 Perhaps this analysis may be criticized as acknowledging a construction in which 

the exception would swallow the rule.  Appellants do not deny that result.  However, it 
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represents nothing less than the natural consequence of applying the plain language of each 

statute as enacted by the General Assembly in a manner that is faithful to the time-honored 

rules of statutory construction.  See, e.g., State v. Gaines, 380 S.C. 23, 32-33, 667 S.E.2d 

728, 733 (2008). 

 Therefore, consistent with the foregoing analysis, Appellants respectfully request 

that, as a consequence of this Petition, Appellants’ appeals from the decision of the 

administrative law judge be allowed to proceed. 

II. RESPONDENT’S MOTIONS TO DISMISS SHOULD HAVE BEEN DENIED AS A 
 CONSEQUENCE OF RESPONDENT’S CONTINUING FAILURE TO PROVIDE 
 APPELLANTS WITH THE INFORMATION NECESSARY TO OBSERVE SOUTH 
 CAROLINA CODE § 12-60-3370. 
 
 In the event that Appellants are obliged to follow the conditions precedent to 

appellate proceedings ostensibly mandated by South Carolina Code § 12-60-3370, which 

is denied, then Appellants may nonetheless continue to pursue these appellate proceedings 

due to Respondent’s failure to provide Appellants with the information necessary to honor 

Section 3370.  The factual and legal bases for this argument are set out in Appellants’ 

response in opposition to Respondent’s motions to dismiss, and are incorporated into this 

Petition.  Accordingly, Appellants will not re-state those same bases, except in brief for the 

Court’s convenience. 

 In Appellants’ response in opposition to the motions to dismiss, Appellants have 

detailed how Respondent’s calculations of taxable income have been—to be charitable—

inconsistent, apparently even after the administrative law judge entered the orders from 

which appeal is taken.1  Appellants are mindful that Respondent—through its reply in 

 
1 This circumstance is well-known to Respondent’s counsel, who was not only in the 
unenviable position of having to defend SCDOR’s wild inconsistencies at trial, but who 
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support of the motion to dismiss—has offered an explanation of how the statement of 

values in the administrative law judge’s order is actually the same as the statement of values 

provided by SCDOR, despite the fact that the numbers are actually different. 

 For these reasons, driven in substantial part by SCDOR’s chronic prevarication in 

explaining to the Appellant-taxpayers what they owe and why, Appellants do not presently 

perceive that they have been put in a position to pay the principal amount of taxes owed 

for the tax-years at issue, and therefore, could not comply with South Carolina Code § 12-

60-3370, even if they were required to. 

 As discussed in Appellants’ response in opposition to the motions to dismiss, 

Appellants view their circumstance as largely identical to that of the appellant in Beltram 

v. SCDOR, Unpublished Op. No. 2019-UP-349 (S.C. Ct. App. Oct. 23, 2019).  In that case, 

the appellant-taxpayer brought an appeal of an adverse decision of an administrative law 

judge, and SCDOR sought dismissal on the grounds that the taxpayer had not complied 

with South Carolina Code § 12-60-3370 prior to filing the notice of appeal.  The Court 

denied the motion to dismiss, and remanded the case to the administrative law court to 

adjudicate the specific amount of tax owed.  Appellants are mindful that the Beltram 

decision was unpublished and is not “authority” in the sense that it has precedential value.  

That being said, the same logic that motivated the Court to reach the decision in Beltram 

appears to be equally applicable to the circumstances facing the Appellant-taxpayers in this 

case.  Accordingly, Appellants respectfully urge the Court of Appeals to follow Beltram 

 
was also implicated as a potential witness, by the administrative law judge herself no less, 
to these inconsistencies, due to having prepared the Department Determination, which was 
attached to Appellants’ response in opposition to the motion to dismiss as Attachment D. 
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and remand this case so that Appellants may know how to comply with South Carolina 

Code § 12-60-3370, if they are required to comply, at all. 

CONCLUDING STATEMENT 

For the reasons set out in this Petition, Appellants would respectfully request a 

rehearing of all matters presented in the Order from which this appeal is taken, vacate the 

previously granted motion to dismiss, remand the matter to the administrative law judge 

for further proceedings, and provide such other and further relief as the Court deems just 

and proper. 

SUGGESTION FOR REHEARING EN BANC 

 Pursuant to Rule 219(b), SCACR, Appellants respectfully suggest that the 

rehearing be entertained en banc. 

Respectfully submitted, 
 
 
            s/ Steven Edward Buckingham  
                      

Steven Edward Buckingham (S.C. Bar No. 0075089) 
The Law Office of Steven Edward Buckingham 
16 Wellington Avenue 
Greenville, South Carolina 29609 
(o) 864.735.0832 
(e) seb@buckingham.legal 
 
Scott F. Talley (S.C. Bar No. 0070364) 
Talley Law Firm, P.A. 
291 South Pine Street 
Spartanburg, South Carolina 29302 
(o) 864.595.2966 
(e) scott@talleylawfirm.com 
 
Attorneys for Appellants 

 
March 2, 2022 
 
 

R_0200




