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the law of Virginia, CFRC’s state of incorporation. Simmons v. Miller, 261 Va. 561, 573, 544
S.E.2d 666, 674 (2001). Mrs. Luzak lacks standing to pursue those claims because she has not
fulfilled the requirements for commencing a derivative action set forth in the Virginia Stock
Corporation Act, see Va. Code § 13.1-672.1, and she has not complied with the exclusive forum
provision in Article VIII, Section 7 of CFRC’s bylaws. In addition, this Court lacks subject matter
jurisdiction to consider claims arising out of the internal affairs of a foreign corporation. S.C.
Code § 33-15-105(c); Pertuis v. Front Roe Restaurants, Inc., 423 S.C. 640, 649-50, 817 S.E.2d
273,277-78 (2018).

3. Mrs. Luzak’s first, second, fourth, and sixth categories of damages, as identified in
her damages report by Dr. Charles Alford, are hereby stricken, and Mrs. Luzak cannot recover
damages based on those claims. Those four categories of alleged damages also constitute
derivative claims under Virginia law. Mrs. Luzak lacks standing to pursue derivative claims, and
the Court lacks the subject matter jurisdiction to adjudicate them. See Va. Code § 13.1-672.1; S.C.
Code § 33-15-105(c); Pertuis, 423 S.C. at 649-50, 817 S.E.2d at 277-78.

4. Mrs. Luzak is not entitled to recover for her second category of damages arising
from the 2013 sale of CFRC to J. Travis Bryant because of res judicata. The United States District
Court for the Eastern District of Virginia granted summary judgment as to this exact claim. See
Luzak, 2016 WL 3854118 at *3-8.

5. Pursuant to S.C. Code § 15-53-20, the Court hereby declares that Mrs. Luzak may
not litigate any derivative claims on behalf of CFRC in this action.

SO ORDERED, this the day of  2021.
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Ashley Twombley and Lee Anne Walters. Present for Defendant Merrill Light were Alice

Paylor, Bijan Ghom, and Charles B. Molster, III. Present for CFRC were Ryan G. Rich, Edward

Fuhr, and Jonathan Schronce. Present for John Jolley was Ariail Kirk.

After reviewing the briefing and hearing from counsel related to all of the pending

motions, the Court enters the following rulings:

1.

Merrill Barringer’s Motion to Seal John Jolley’s deposition transcript filed May 18, 2021
is granted. Plaintiff’s pending motions to seal are also granted.

John Jolley’s Motion to Terminate is denied. The deposition of John Jolley shall
continue on a day within the next 6 weeks and shall begin at 9 a.m. and end at 5 p.m. with
a sufficient lunch break. Plaintiff shall conclude its cross examination and provide
Defendants a reasonable amount of time for re-direct. There will be no additional

depositions of Mr. Jolley unless it is further ordered by the Court.

. As to Merrill Light's Motion for Protective Order, CFRC’s Motion for Protective Order

and Merrill Barringer’s Motion for Protective Order regarding the deposition of John
Jolley, filed May 3, 2021, the Court declines to make any specific ruling on whether
responding to a particular question would require Mr. Jolley to disclose confidential or
otherwise privileged information. However, the undersigned, if informed by counsel of
the date of the upcoming deposition, will try to make himself available by telephone to

resolve issues related to privilege.

. Merrill Light’s Motion to Amend her Answer is granted.

Memll Barringer’s Motion for Protective Order as to Plaintiff’s Fifth Set of
Interrogatones filed October 23, 2020 is granted.
Merrill Barringer’s Motion to Compel Docs from Truist Bank and Wells Fargo filed

October 28, 2020 is granted. Plaintiff shall produce all documents to the defendants,
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10.

11.

12.

13.

within 60 days of the hearing, pursuant to the confidentiality order allowing review by
attorneys and experts only.

Plaintiff’s Motion for Sanctions against Merrill Barringer filed April 27, 2021 was
withdrawn.

Plaintiff’s Amended Motion to Compel documents in response to the subpoena to
McNair filed on December 31, 2020 is denied.

Plaintiff’s Motion for Judgment on the Pleadings and Motion to Strike Merrill
Barringer’s Counterclaims filed January 26, 2021 is denied.

Plaintiff’s Motion for Summary Judgment on Merrill Barringer’s Counterclaims filed
January 26, 2021 is denied.

As to Merrill Barringer’s Motion for Protective Order regarding Mr. Scully’s deposition,
Plaintiff has 30 days to re-notice the deposition of Mr. Scully. If Plaintiff fails to re-
notice the deposition within 30 days, Merrill Barringer’s Motion is granted. This order is
entered without prejudice to the rights of Mr. Scully, who is not a party to these
proceedings.

Merrill Barringer’s Motion to Compel Luzak’s Complete Answers to Supplemental
Interrogatories filed February 3, 2020 is granted. Plaintiff shall withdraw her objections
to interrogatories number 2 and 3 and respond by identifying any specific instances when
Mrs. Barringer remained silent including who was present and what was discussed. In
addition, Plaintiff shall provide a list of the material terms of the contract/promise she
alleges between Mr. and Mr. Barringer.

Regarding Merrill Barringer’s Motion to Set Trial Date filed May 5, 2021, the Court rules

that trial shall proceed on the bifurcated claims only. A trial on the first phase as



mdicated in Judge Mullen’s Order granting bifurcation is set to begin on August 30,

2021.
14. Regarding Merrill Light’s Motion for Summary Judgment and CFRC’s Motion to

Intervene and Dismiss, the Court will address those motions in separate orders.

IT IS SO ORDERED!









PROCEDURAL OBJECTION TO MOTION

Plaintiff argues that this Court could not consider this motion because Judge Mullen
denied a previously moved for summary judgment as to all causes of action and on the basis of
judicial estoppel. The Court rejects these arguments.

First, the prior order denying summary judgment as to all causes of action does not
preclude consideration of this motion. Defendant has the benefit of additional testimony and
evidence in support of her new motion and a prior denial of summary judgment by a different
judge does not preclude renewal of the motion later in the proceedings. See Weil v. Weil, 299
S.C. 84, 89, 382 S.E.2d 471, 473 (Ct. App. 1989) (“[A] judge deciding a case on the merits is not
bound by a prior order of another judge denying summary judgment.”); Smith v. Breedlove, 377
S.C. 415, 662 S.E.2d 67 (2008) (“The fact that different trial judge previously denied a motion
for summary judgment does not preclude the moving party from renewing its motion once new
evidence is gathered.”).

Second, Defendants are not estopped from bringing this motion. Plaintiff claims that
Defendant Merrill Light is “estopped” from asserting that the February 2012 Testamentary
Documents ‘“are valid for purposes of this summary judgment motion” because Plaintiff
“inconsistently assert[s] the validity of a prior will and trust in 1998 and subsequent amendments
to the will and trust which were executed after February 2012.” Defendants’ motion “seeks
summary judgment as to the Seventh, Eighth, and Ninth causes of action as they apply to the

February 28, 2012, will and trust.”! Defendants’ summary judgment motion seeks no relief as to

! The Court notes that two different complaints were filed in this consolidated action. One version (2016-CP-07-
01919) asserted nineteen causes of action and was filed in probate court and then removed to circuit court. A second
complaint (2016-CP-07-1961) asserting sixteen causes of action was filed directly in circuit court. The Court
consolidated these actions under Case No. 2016-CP-07-1919 with consent of the parties in Orders dated May 19,
2017. No new consolidated complaint was filed and the Consolidation Orders do not designate which version of the
complaint is the consolidated complaint. This motion addresses the Seventh, Eighth and Ninth causes of action as
designated in the complaint filed originally in probate court and removed to circuit court (1919). That complaint also
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any other version of Mr. Barringer’s wills or trusts. Although Plaintiff cites no authority in
support of her estoppel argument, presumably she intends to assert judicial estoppel.

For the doctrine of judicial estoppel to apply, the following elements must be satisfied:

(1) two inconsistent positions taken by the same party or parties in privity with one

another; (2) the positions must be taken in the same or related proceedings involving the

same party or parties in privity with each other; (3) the party taking the position must
have been successful in maintaining that position and have received some benefit; (4) the
inconsistency must be part of an intentional effort to mislead the court; and (5) the two
positions must be totally inconsistent.
Auto-Owners Ins. Co. v. Rhodes, 405 S.C. 584, 598, 748 S.E.2d 781, 788 (2013). Further,
“[j]udicial estoppel generally applies only to inconsistent statements of fact.” Hayne Fed. Credit
Union v. Bailey, 327 S.C. 242,251,489 S.E.2d 472, 477 (1997).

Plaintiff alleges in the Seventh, Eighth and Ninth Causes of Action in her Amended
Complaint that the trust amendments in 2012 “and/or” 2015 are invalid, because Mr. Barringer
lacked testamentary capacity (Seventh) and was under undue influence (Eighth), and due to a
mistake (Ninth). Here, although the pending motion for partial summary judgment relates only to
the February 2012 Testamentary Documents, the Court understands that Defendants contend that
all of Mr. Barringer’s trusts and amendments were executed when Mr. Barringer had
testamentary capacity and was not under undue influence. Thus, Defendants deny these causes of
action in their entirety and put Plaintiff to her proof as to her claims that the trust amendments in
2012 “and/or” 2015 are invalid. If Plaintiff is unable to meet her burden of proving that some or
all of the trust amendments are void on the basis that Mr. Barringer lacked capacity or was under

undue influence when he executed the documents, then the Court will determine which, if any,

amendment of the trust is controlling. Merely arguing that the February 2012 Testamentary

bears the consolidated case number. These same causes of action are designated as the Fourth, Fifth, and Sixth
causes of action in the complaint filed directly in circuit court (1961). For clarity, this Order applies to the Fourth,
Fifth and Sixth causes of action in 1961, as well as the Seventh, Eighth, and Ninth causes of action in the complaint
filed in 1919.
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Documents are not void due to lack of capacity, undue influence, or mistake does not contradict
taking the same position as to subsequent trust amendments.

Thus, Plaintiff establishes none of the elements required to establish judicial estoppel
(nor did Plaintiff even attempt to do so in her opposition brief or at the hearing on this motion).
Defendants’ position that none of the trust amendments are void due to a lack of testamentary
capacity, undue influence or mistake is perfectly consistent with filing a motion for summary
judgment as to only the February 2012 Testamentary Documents. The Court perceives no

b

inconsistency at all, much less a “total inconsistency,” as to any factual issue. Further,
Defendants have not “been successful” in maintaining any prior factually inconsistent position,
and nothing in Defendants’ summary judgment motion appears to be a part of an intentional
effort to mislead the Court.

Accordingly, Defendants are not estopped from bringing this motion for partial summary

judgment.

STANDARD FOR SUMMARY JUDGMENT

The standard for summary judgment is set forth in Rule 56(c), SCRCP, which states that
“summary judgment is appropriate if the pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if any, show that there is no genuine issue as to
any material fact and that the moving party is entitled to judgment as a matter of law.” In cases
with a higher burden of proof, such as will contests, “the non-moving party must submit more
than a mere scintilla of evidence to withstand a motion for summary judgment.” Hancock v.
Mis-South Mgmt. Co., Inc., 381 S.C. 326, 330-31, 673 S.E.2d 801, 803 (2009). “Since the

standard of proof in an undue influence case is unmistakable and convincing evidence, there
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must be more than a scintilla of evidence in order to defeat a motion for summary judgment.”
Russell v. Wachovia Bank, N.A., 353 S.C. 208, 218, 578 S.E.2d 329, 334 (2003).

“Contestants of a will have the burden of establishing undue influence, fraud, duress,
mistake, revocation, or lack of testamentary intent or capacity. Parties have the ultimate burden
of persuasion as to matters with respect to which they have the initial burden of proof.” S.C.
Code Ann. § 62-3-407. As our Supreme Court has said:

When the formal execution of a will is admitted or proved, a prima facie case in

favor of the will is made out, and the burden is then on the contestants to prove

undue influence, incapacity or other basis of invalidation. The contestants

continue to bear the burden of proof throughout the will contest. In determining

whether the contestants sustained such burden, the evidence has to be viewed in

the light most favorable to the contestants.

Calhoun v. Calhoun, 277 S.C. 527, 530, 290 S.E.2d 415, 417 (1982).

FINDING OF FACTS

After a careful review of the briefs, exhibits and extensive oral argument, the Court finds
that the following facts are in evidence, are undisputed and are relevant to Defendant’s motion:

On December 4, 1998, Paul Barringer and his wife Merrill Barringer executed wills and
revocable trusts, each of which, on the death of a spouse, left all the decedent’s assets to the
surviving spouse, who had a power of appointment to designate which of their direct descendants
would receive the assets at his/her death. If the surviving spouse did not exercise the power of
appointment in a subsequent will, the remaining assets at the surviving spouse’s death were to be
distributed equally to the Barringers’ three children, Defendant Merrill Light, nonparty Victor
Barringer and Plaintiff Hampton Luzak. These wills and trusts were prepared by a lawyer in
Charlotte, North Carolina.

In 2011, the Barringers, residents of South Carolina, retained Hilton Head lawyer John

Jolley to prepare updated wills and trusts. In addition to Mr. Jolley, Mr. Barringer brought in his
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estate planning insurance agent, Robert Slane, to assist in the estate planning. Mr. Barringer met
with Mr. Jolley and Mr. Slane on multiple occasions and had numerous telephone conversations
with them. Mr. and Mrs. Barringer executed their updated wills and trusts at the offices of Mr.
Jolley on February 28, 2012.

As to whether Mr. Barringer had testamentary capacity to execute the Testamentary
Documents and whether he was being unduly influenced at the time, Mr. Jolley testified as
follows:

Q. At any point in time prior to Mr. Barringer signing this February 28, 2012 will and

trust, did you ever have any concern that Mr. Barringer was being unduly influenced or

forced to sign these documents against his will?

A. T had no reservations about Mr. Barringer.

Q. Did you ever have any concern that he lacked the capacity to understand and sign the
documents?

A. 1did not.?
In addition, Rebecca Bostick, Mr. Jolley’s paralegal, testified that, during the entire
period in which Mr. Jolley represented Mr. Barringer (2011-2015), Mr. Barringer “was fully

competent and had no issues whatsoever from my standpoint . . . He certainly could make

2 Plaintiffs argue that Mr. Jolley is subject to impeachment because he failed to notice a decline in Mr. Barringer’s
cognitive functioning in later months and years after February 28, 2012, and that Mr. Jolley’s opinion “is not
gospel.” Plaintiff also complains that Mr. Jolley represented the Lights in their estate planning for many years and
that he later became general counsel to the family timber business. Plaintiff has presented no proof to undermine the
credibility of the observations made by Mr. Jolley on February 28, 2012, and indeed, Plaintiff’s counsel stated at the
hearing on this motion that Mr. Jolley had an ethical duty not to allow the documents to be executed if he did not
believe that his client had capacity or was under undue influence. The Court finds Mr. Jolley’s observations of Mr.
Barringer at the execution of the Testamentary Documents and in the preceding months to be relevant, but not
conclusive on the question of whether Mr. Barringer had testamentary capacity or was under undue influence when
he executed the Testamentary Documents. Plaintiff has presented no evidence to indicate that either Mr. Jolley, or
any other witness to the execution of the Testamentary Documents, was untruthful in their assessment of Mr.
Barringer’s condition on that day. Further, Plaintiff offered no evidence to prove the Mr. Jolley had an actual
conflict of interest on the basis of his representation of both the Lights and the Barringers, and the Court notes no
such conflict based on the record. Also, Plaintiff presented no evidence to prove that any of his observations relevant
to this motion were influenced by any duties he owed to the Lights as their estate planning counsel. For the Court to
conclude he was improperly influenced would require pure speculation. His later retention as general counsel to the
family business also does not seem relevant to the signing of the February 2012 Testamentary Documents. |
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decisions.” Mr. Slane was not present at the execution, but he testified that, based on his
interactions with Mr. Barringer in close proximity to the execution, he had no concerns about
Mr. Barringer’s capacity or being unduly influenced.

Although counsel at the hearing stated that Merrill Light "admitted she was involved in
her father's estate planning” and that she was present at the execution of the documents, Plaintiff
has presented no testimony or documentary evidence from Mrs. Light admitting she was
involved with the February 2012 Testamentary Documents or that she was present at the
execution of the documents. To the contrary, Mr. Slane testified that, although Mrs. Light drove
her father to one estate planning meeting on February 23, 2012, she “played no role” in the
meeting. Further, Mrs. Light signed the amended trust document as the co-trustee on March 2,
2012, indicating she was not in attendance when her parents signed the amended will and trust
on February 28.

In 2011, Paul Barringer suffered from prostate cancer and had radioactive seeds
implanted in his prostate. That procedure caused multiple issues for Mr. Barringer, including
frequent urinary tract infections and increased frequency of urination. He visited with his
treating physician, Dr. Paul Long, on a frequent basis. Dr. Long’s testimony and medical records
from 2011 through February 28, 2012, show:

a. Mr. Barringer first complained of cognitive issues on November 23, 2011.

b. Dr. Long referred Mr. Barringer to the Mind Center which gave Mr. Barringer a test that
was a “predictor” of future significant dementia, and it gave a 60% chance that the patient
might have significant dementia in the future. The test said nothing about his current

abilities.
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C.

Dr. Long also referred Mr. Barringer to Dr. William Garrett, a neurologist. In a
December 27, 2011, letter to Dr. Long, Dr. Garrett stated that Mr. Barringer had some
difficulty with abstract reasoning but he did not believe that Mr. Barringer had
Alzheimer’s Disease or significant dementia. Dr. Garrett wrote in a letter to Dr. Long that
Mr. Barringer had “excellently preserved short-term memory and visual spatial difficulty,
which would make the diagnosis of a primary degenerative dementia unlikely.”

On January 3, 2012, Mr. Barringer self-complained to Dr. Long of “short term memory
loss.” Dr. Long gave Mr. Barringer the Mini Mental Status Exam (“Mini Mental”) on
that date, and Mr. Barringer had a perfect score, 30 out of 30. Dr. Long testified that he
was not worried about Mr. Barringer’s cognition at that time.

Mr. Barringer visited Dr. Long again on January 16, 2012. Dr. Long testified that on this
visit, Mr. Barringer’s cognition was improved and that Dr. Long agreed with Dr.
Garrett’s assessment. Dr. Long did not believe Mr. Barringer was suffering from
Alzheimer’s disease as of this date.

On February 16 and 27, 2012, Mr. Barringer visited Dr. Long complaining about urinary
issues. Dr. Long noted on the February 27 visit, just one day before Mr. Barringer signed
the February 2012 Testamentary Documents, “he has dementia but it is mild according to
the test we give.” The record of that visit makes no other reference to Mr. Barringer

experiencing any cognitive impairment.

Plaintiff’s evidence included these and other medical records, as well as various medical records

relating to Mr. Barringer’s condition in the months and years after the relevant date, February 28,

2012.
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Plaintiff also submitted evidence from lay witnesses reflecting observations about Mr.
Barringer’s mental state in the time leading up to execution of the February 2012 Testamentary
Documents. The record contains emails sent by Mrs. Light’s late husband Randy Light and by
Tom Evans, a CFRC employee, in February of 2011, September of 2011, and January of 2012, in
which the author expressed concern that Mr. Barringer was “confused and not himself,” was
“experiencing different health issues that affect his judgment regarding everyday decisions
personally and business wise,” and was exhibiting “irrational behavior.” More specifically,
Plaintiff referenced an email from Mr. Light on January 3, 2012, in which Mr. Light stated Mrs.
Light “is concerned that PBB is starting to show more Irrational [sic] behavior on certain family
issues which is disturbing to all siblings. A close friend of hers had a similar situation with her
older parents and before power of attorney could be transferred they were declared unsound and
the State took took [sic] control which was devastating.” Notably, as noted above, Mr. Barringer
achieved a perfect score on a Mini Mental examination administered by Dr. Long on that same
day.

Plaintiff stated in her affidavit that Mr. Barringer “began having speech and processing
problems, and he became unusually quiet, beginning in 2011.” She testified that at Christmas in
2011, Mr. Barringer “was having trouble with his memory and he was having trouble speaking.”
She also testified that he exhibited “erratic behavior.”

Plaintiffs also submitted an affidavit of Mr. Luzak, which largely overlaps with her own
sworn statement. In pertinent part, as summarized in Plaintiff’s brief, Mr. Luzak testified in his
affidavit that:

starting in early 2011, Mr. Barringer needed help with numbers and that his memory

started to deteriorate, while his behavior became erratic; that Mr. Barringer had difficulty

following the bidding at an auction in February 2012; that Mr. Barringer had trouble
communicating and forming words at a family meeting on February 18, 2012.
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Mr. Luzak further stated in his affidavit that Mr. Barringer was “completely confused and
incoherent and had tremendous difficulty speaking” at a board of directors meeting in February
2018. Mr. Luzak also repeated nearly verbatim testimony in Mrs. Luzak’s affidavit that
following the February 2012 board of directors meeting, Mr. Barringer “made completely
unfounded accusations that [Mr. Luzak] was trying in effect to steal the company.” Neither of
the Luzak affidavits, however, places any statement to this effect in February 2012 or otherwise
relates the timing of that statement to the execution of the Testamentary Documents on February
28, 2012. Further, Mr. Luzak testified in his affidavit that as of May 2012, Mr. Barringer’s
“relationship with Hampton Luzak and with me was on good terms as it had always been.”
Neither Mr. nor Mrs. Luzak provides a specific example of Mr. Barringer falsely believing Mr.
Luzak was stealing from him before spring 2012 at the earliest.

Neither Plaintiff nor her husband were present when Mr. Barringer executed his estate
planning documents on February 28, 2012. Plaintiff testified that she is unaware of any evidence
of lack of testamentary capacity at the time of the execution or around that time. At her
deposition, Plaintiff testified that she “did not know” of any wrongdoing by any Defendants prior
to February of 2012.

The remaining evidence referenced by Plaintiff in her argument was months to years after
the execution on February 28, 2012, and not relevant to the issues presently before the Court.

I. TESTAMENTARY CAPACITY (SEVENTH CAUSE OF ACTION)

“The party alleging incompetence bears the burden of proving incapacity at the time of
the transaction by a preponderance of the evidence.” In re Thames, 344 S.C. 564, 572, 544

S.E.2d 854, 858 (Ct. App. 2001).
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“The test of whether a testator had the capacity to make a will is whether he knew (1) his
estate, (2) the objects of his affections, and (3) to whom he wished to give his property.”
Hairston v. McMillan, 387 S.C. 439, 692 S.E.2d 549 (Ct. App. 2010). “The legal test for
determining whether or not a person has sufficient mental capacity to dispose of his property by
will does not include the proviso that he must have a reasonable basis on which to found his like
or dislike of the natural objects of his bounty . . . . Further, the capacity to know or understand,
rather than the actual knowledge or understanding, is sufficient.” In re Estate of Weeks, 329 S.C.
251,263, 495 S.E.2d 454, 461 (Ct. App. 1997).

Plaintiff has failed to present evidence sufficient to create a genuine issue of material fact
on any of the three elements of testamentary capacity as to the February 2012 Testamentary
Documents. Specifically, none of the documents or testimony before the Court creates a dispute
over whether Mr. Barringer had the capacity to understand his estate, the objects of his affection
or to whom he wished to leave his property at the time that he executed the Testamentary
Documents on February 28, 2012. In fact, Plaintiff presented no witness to testify that Mr.
Barringer did not have the capacity to meet these elements on that date. Not even Plaintiff or her
husband’s affidavits state that Mr. Barringer’s cognitive condition was such that he did not know
(1) his estate, (2) the objects of his affections, and (3) to whom he wished to give his property on
February 28, 2012.

The Court has carefully considered the circumstantial evidence put forth by Plaintiff, but
at most, Plaintiff has painted the picture of an elderly person who in the several months
preceding execution of the Testamentary Documents sought medical attention as a result of
having some memory problems and confusion. The treating physicians have testified that in this

time frame Mr. Barringer did not have “any significant dementia,” he had not been diagnosed

11
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with Alzheimer’s Disease, and in his most recent Mini Mental examination, he scored a perfect
30.> On the day before he executed the Testamentary Documents, Mr. Barringer visited his
doctor who noted only “mild” dementia. This is simply not sufficient evidence that Mr.
Barringer was incapable of understanding his assets, his beneficiaries or to whom he wished to
leave his estate. Accordingly, this evidence is insufficient to create a genuine issue of material
fact as to the claim the Mr. Barringer lacked testamentary capacity at the time of the execution of
the February 2012 Testamentary Documents.

Instead of addressing the three requirements to show the absence of testamentary
capacity, Plaintiff instead argues that Mr. Barringer was “chronically incapacitated” beginning in
2011 in general. Plaintiff’s reliance on Gaddy v. Douglass, 359 S.C. 329, 597 S.E.2d 12 (Ct.
App. 2004), is misplaced. That case involved contractual capacity and not testamentary capacity
of an elderly woman whose treating physician said she had the mind of a five to six year old.
Importantly, in Gaddy, the Court pointed out in Footnote 12 that:

We in no way suggest that all people suffering some degree of dementia, from

Alzheimer’s disease or otherwise, invariably lack contractual capacity. We hold

that the subject of contractual capacity of one suffering dementia should be

decided in a fact-driven, individualized manner. There may well be situations

where an individual at the onset of Alzheimer’s disease, or in the early stages of

dementia, may retain sufficient capacity to contract. This, however, is not such a

case, for Ms. M’s capacity to contract had long since passed when her previously

absent family members entered her life and attempted to gain control of her

assets.

Id. at 346, 597 S.E.2d at 21 n.12. The undisputed evidence in this record, even when viewed in

the light most favorable to Plaintiff, shows that in the time leading up to and including February

28, 2012, Mr. Barringer experienced some intermittent short-term memory issues, some

3 Plaintiff argues that Mr. Barringer achieved very low scores on the Mini Mental exam at times, including a four, a
twenty-four, and even a zero. But all of these scores were months or even years after the date in question and only
tend to prove that Mr. Barringer did not have chronic incapacity in February 2012, which was shortly after he scored
a perfect 30.
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confusion, some difficulty formulating words, and unspecified “irrational” behavior. Plaintiff’s
counsel argued at the hearing that “[i]f you can’t remember what you do short-term, you can’t
know what you’re doing when you are signing a will. You don’t have the capacity to understand
what the will does.” These arguments and opinions of counsel, however, are not admissible
evidence and no fact or expert witness testimony to this effect has been proffered. None of Mr.
Barringer’s treating physicians or others testified that his short-term memory was as advanced at
this point as Plaintiff’s counsel suggests. The record simply does not support a finding that as of
February 28, 2012, Mr. Barringer was experiencing anything like the “chronic incapacity” at
issue in the Gaddy decision. Further, the statements relied on by Plaintiff are not connected to
Mr. Barringer’s condition on the date of execution of the documents. No witness or document is
in the record to indicate that Mr. Barringer was not aware of what he was signing on February
28, 2012, or that his short-term memory issues prevented him from understanding the three key
elements required for capacity.

Plaintiff has failed to submit any evidence in opposition to this motion for summary
judgment to indicate that Mr. Barringer did not know who his children were, that he did not
know what his assets were, or that he did not know to whom he wanted to leave his assets.
Accordingly, Plaintiff has failed to create a genuine issue of material fact as to whether Mr.
Barringer lacked Testamentary Capacity on February 28, 2012. As a result, Defendants are
entitled to summary judgment as a matter of law as to the Seventh Cause of Action as it applies

to the February 2012 Testamentary Documents.

13

6161020d091L0Z#3SVO - SY3T1d NOWINOD - LH04NV39 - NV €¥:6 90 INM L.20Z - A311d ATTVOINOYH1LO3 14



II. UNDUE INFLUENCE (EIGHTH CAUSE OF ACTION)

Plaintiff admits that she has no direct evidence of undue influence of Paul Barringer at
the time of his execution of the Testamentary Documents. Instead, she argues that she has
sufficient circumstantial evidence to prove undue influence.

In Byrd v. Byrd, 279 S.C. 425, 308 S.E.2d 788 (1983), the Supreme Court discussed the
sufficiency of evidence needed to submit an undue influence claim to a jury and held that “the
circumstances must point unmistakenly and convincingly to the fact that the mind of the testator
was subject to that of some other person so the will is that of the latter and not of the former.”

Id. at 427,308 S.E.2d at 789. ¢ Further, under South Carolina law:
Undue influence, the influence necessary to void a will, “must amount to
force and coercion, destroying free agency; it must not be the influence of

affection and attachment; it must not be the mere desire of gratifying the wishes
of another, for that would be a very strong ground in support of a testamentary act

bh

Calhoun v. Calhoun, 277 S.C. 527, 532, 290 S.E.2d 415, 418 (1982) (quoting Floyd v. Floyd, 3
Strob. 44, 34 S.C.L. 23 (1848)). “A mere showing of opportunity and even of a motive to
exercise undue influence does not justify a submission of that issue to a jury, unless there is
additional evidence that such influence was actually utilized. It is not unlawful for a person, by
honest intercessions and modest persuasions, to procure a will to be made in his behalf.” Id. at
531,290 S.E.2d at 418 (citations omitted).

Plaintiff argues the burden of proof on undue influence is on the proponents of the

February 2012 Testamentary Documents because Mrs. Light owed fiduciary duties to her father.

4 In that case, the evidence showed that the alleged undue influencer son had threatened the testator father with
placement in a nursing home if the testator father did not do what the influencer son wanted him to do, that the
undue influencer restricted the testator from talking to the influencer’s brothers and sisters, and that the undue
influencer was “calming down” the testator by giving him Valium. In addition, the influencer told his sister, when
she volunteered to stay with the testator, that the influencer son had already gotten the testator to change his will and
he could hire nurses to look out for the testator father, which was evidence that the alleged undue influencer son had
made himself the chief beneficiary of the will executed by the testator.

14
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Plaintiff maintains Mrs. Light owed her father fiduciary duties because she was Mr. Barringer’s
daughter in whom he reposed trust and confidence, because she was on the board of directors of
the family corporation in which Mr. Barringer was a shareholder, and because they were partners
in a partnership. The Court makes no determination based upon the current record of whether
Mrs. Light owed her father a fiduciary duty on February 28, 2012, but will nonetheless apply the
burden-shifting that would be required if Mrs. Light was a fiduciary.

When the proponent of a will owes fiduciary duties to the testator, the proponent must
offer evidence to rebut a presumption of undue influence, but the proponent of the will is not
required to affirmatively disprove undue influence, and the contestant of the will retains the
ultimate burden of proof. Swiger by & through DeHaven v. Smith, 426 S.C. 408, 418, 827
S.E.2d 200, 205 (Ct. App. 2019). As outlined above, the medical evidence from Dr. Long and
Dr. Garrett indicates that although Mr. Barringer had some signs of dementia at this time, he
scored a perfect score on the Mini Mental exam and did not demonstrate the type of vulnerability
to undue influence that might exist in other cases, such as Gaddy. Mr. Barringer was represented
by Mr. Jolley, who drafted the February 2012 Testamentary Documents in consultation with Mr.
Barringer and his wife over several months. Mr. Slane, an insurance adviser, was also very
involved in the preparation of the February 2012 Testamentary Documents. Mr. Jolley, Mr.
Slane and a paralegal all testified that they had no concerns about undue influence being
exercised over Mr. Barringer in the weeks leading up to, or on the day of, the execution of the
February 2012 Testamentary Documents. Mrs. Light was not present when the February 2012
Testamentary Documents were executed and, according to Mr. Slane, she played no role in a
meeting between Mr. Barringer, Mr. Jolley and Mr. Slane, although she may have driven her

father to that meeting. Further, no record evidence indicates that Mrs. Light used any authority as
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a fiduciary to facilitate or influence the preparation or execution of the Testamentary Documents.
This evidence is even more compelling than the proof the court in Swiger found “sufficient . . . to
rebut any presumption of undue influence created by the existence of these fiduciary
relationships.” Id. at 421, 827 S.E.2d at 207.

Accordingly, Plaintiff has the burden to establish convincingly and unmistakably that Mr.
Barringer’s mind was overtaken by his daughter Mrs. Light when he executed the Testamentary
Documents on February 28, 2012. Further, “for the will to be void due to undue influence, ‘[a]
contestant must show that the influence was brought directly to bear upon the testamentary act.’
” Swiger, 426 S.C. at 417, 827 S.E.2d at 204 (citations omitted). In Russell v. Wachovia Bank,
N.A., 353 S.C. 208, 578 S.E.2d 329 (2003), the South Carolina Supreme Court affirmed the
granting of summary judgment finding insufficient evidence to establish a genuine issue of
material fact supporting a claim for undue influence. That court held that “when opposing a
summary judgment motion, the nonmoving party must do more than ‘simply show that there is
metaphysical doubt as to the material fact but must come forward with ‘specific facts showing
that there is a genuine issue for trial . . . . A judgment for Appellants was not reasonably possible
under the facts presented when measured against the level of unmistakable and convincing
proof.” Id. at 220, 578 S.E.2d at 335.

As in the Russell and Swiger cases, Plaintiff fails to meet her summary judgment burden.
Here, at the outset, it is undisputed that the February 2012 Testamentary Documents did not
change the beneficiary of Mr. Barringer’s estate. His wife remained the sole beneficiary with a
power of appointment and Mrs. Light, the alleged perpetrator of undue influence, gained no
additional inheritance from these amendments. Although Mr. Barringer, in his previous will and

trust, had named his son Victor as his first successor trustee, he changed that designation in the
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February 2012 Testamentary Documents and named Mrs. Light as a co-trustee. It is undisputed
that this change was on the advice of Mr. Slane and Mr. Jolley. Plaintiff has provided the Court
with no evidence that Mrs. Light unduly influenced -- or even attempted to influence -- her father
in any way to name her as co-trustee, or that she even wanted to be in that position. Rather,
testimony in the record from Mr. Jolley and Mr. Slane indicates that Mr. Barringer chose Mrs.
Light, his oldest daughter, because she lived near him and was available if he needed anything.
Last, although Plaintiff argues that Mrs. Light’s now deceased husband Randy Light “was
desperate for money” as a result of his own failed business ventures, Plaintiff fails to raise an
inference beyond mere speculation that Mr. Light’s financial difficulties had any effect on Mrs.
Light’s conduct, or that by becoming co-trustee she could have done, or did do, anything to assist
her husband in his financial affairs. In short, the record is devoid of evidence indicating Mrs.
Light had a motive or intention to influence her father into executing the February 2012
Testamentary Documents at all, much less through improper means.

Due to her residing in Hilton Head, Mrs. Light appears to have had the opportunity to
have more access to her father at this time, but “ ’a mere showing of opportunity or motive does
not create an issue of fact regarding undue influence.” ” Swiger , 426 S.C. at 417, 827 S.E.2d at
204 (Quoting In re Estate of Cumbee, 333 S.C. 664, 671, 511 S.E.2d 390, 394 (Ct. App. 1999)).
Here, Plaintiff has presented no facts showing threats, coercion, isolation, or even general
influence bearing upon the February 2012 Testamentary Documents. Rather, Plaintiff herself
testified under oath that she had no knowledge of any wrong that occurred prior to February of
2012.

Instead of addressing facts showing that some act of undue influence was brought to bear

upon Mr. Barringer in the weeks leading up to, and at the actual time that he executed the
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February 2012 Testamentary Documents, Plaintiff points to a number of actions which occurred
after February 28, 2012, and which Plaintiff submits showed undue influence by Mrs. Light. The
Court need not recount the documents and testimony relating to the alleged deterioration of Mr.
Barringer’s cognitive functioning after February 28, 2012, as none of that evidence is relevant to
his condition when he executed the February 2012 Testamentary Document. Indeed, Plaintiff’s
excessive reliance on evidence from later time periods only underscores the absence of proof
needed to meet her burden as to the February 2012 Testamentary Documents. Of course, the
Court will continue to carefully consider the arguments and proof on both sides of this case, and
nothing in this Order will preclude Plaintiff from having every opportunity to meet her burden of
proving Mr. Barringer lacked testamentary capacity and/or that he was unduly influenced when
he executed other documents after February 28, 2012.

Plaintiff, however, has failed to create a genuine issue of material fact as to the motion
before the Court, and Defendant Merrill Light is entitled to summary judgment as to the Eighth
Cause of Action as to the claim for undue influence about the February 28, 2012, Testamentary
Documents.

III. MISTAKE (NINTH CAUSE OF ACTION)

Plaintiff’s Ninth Cause of Action alleges that certain testamentary documents, including
those executed by Mr. Barringer on February 28, 2012, are invalid due to mistake. Although
Plaintiff stated that she would explain what constituted the alleged mistake in her legal
memorandum, she never did. The only “mistake” that she argued was that Mr. Barringer did not
intend to sign the February 2012 Testamentary Documents. Plaintiff did not present any
evidence in support of this contention and did not even explain what Mr. Barringer supposedly

intended to otherwise do in these documents. Plaintiff’s only complaint is that Defendant Merrill
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Light was named as co-trustee. There is no evidence that Mr. Barringer did not want to name
Mrs. Light as his co-trustee. In fact, he named Plaintiff as Mrs. Light’s successor co-trustee.

Hanahan v. Simpson, 326 S.C. 140, 148, 485 S.E.2d 903, 907 (1997), discussed
“mistake” under South Carolina law:

It is the general rule that the validity of a will is not affected by a mistake of either

law or fact unless a mistake goes to the identity of the instrument or to

fundamental error, as where, for example, two wills are drafted for different

persons and one party signs that intended for another . . .. Where a testator is
mistaken as to the contents of his will, the will may be invalidated in part . . ..

The contestant has the burden of proof as to any alleged invalidity once due

execution of the challenged will is proved.

Plaintiff has failed to create a genuine issue of material fact, and Defendant Merrill Light
is entitled to summary judgment as to the Ninth Cause of Action as to Plaintiff’s claim for
invalidity due to mistake as to the February 28, 2012 Testamentary Documents.

IT IS, THEREFORE, ORDERED that Defendant Merrill Light’s Motion for Summary
Judgment as to the validity of the February 28, 2012 Will and First Amendment to the Revocable

Trust of Paul Barringer, II, is hereby granted.

AND IT IS SO ORDERED.

The Honorable Bentley Price
Presiding Judge
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Beaufort Common Pleas

Case Caption: Hampton B Luzak VS Merrill B Light , defendant, et al
Case Number: 2016CP0701919

Type: Order/Summary Judgment

IT IS SO ORDERED!

/s Hon. Bentley D. Price, Circuit Judge 2766
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