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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

. )
COUNTY OF RICHLAND ) FIFTH JUDICIAL CIRCUIT
The Catawba Indian Nation a/k/a The ) Case No. 2012-CP-00626
Catawba Indian Nation of South Carolina )
a/k/a The Catawba Indian Tribe of South ) )
Carolina ) r} =
) o~
sl o et
Plaintiff, ; of 2 T
- —! ™o :
! S T
Vs, ; ORDER z—:‘:" oo
State of South Carolina and Mark Keel, in ) U’; i ~
his official capacity as Chief of the South ) 2
Carolina Law Enforcement Division, ) = S
)
Defendants. )
)

Plaintiff Catawba Indian Tribe of South Carolina brings a declaratory judgment action
seeking interpretation of a provision in the 1993 Settlement Agreement between the State and
Tribe relating to the Tribe’s gaming rights on its Reservation. Plaintiff contends enactment of
the Gambling Cruise Act of 2005, § 3-11-100 er seq., which authorizes “cruises to nowhere”
allowing video gambling only outside the Staie’s territorial waters, now enables the Tribe.
pursuant to the Settlement, to offer video gaming on the Reservation. This is so. Plamtiff argues.
because § 27-16-110(G) of the Settlement permits on the Reservation electronic play devices to
“the same extent that the devices are authorized by State law.”™ The Tribe's interpretation is that
if state law authorizes video gaming anywhere — even on the high seas — authorization of video
cambling on the Reservation is triggered pursuant (o § 27-16-110(G).

Specifically, the Tribe urges that any State authorization of gambling devices — even for
the narrow purpose of transportation of the devices for play in federal territorial waters — 1s
sufficient to trigeer a right to th same gaming devices on its Reservation. The Tribe fully

acknowledges video gambling is banned in South Carolina. but argues nevertheless that the
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Settlement is not specific as to any geographic location. Since the Tribe is “not rejquired to have
an ocean” on its Reservation, in order to be given “‘equivalent” rights under the Gambling Cruise
Act., it must have identical video gambling rights on its Reservation. Plaintiff’s Memorandum
For Summary Judgment, at 14-15.

The State argues that § 27-16-110(G) of the Settlement Act, as interpreted in Catawba
Indian Tribe v. State, 372 S.C. 519, 642 S E.2d 751 (2007), is dispositive. In Catawba Tribe, the
Supreme Court ruled the Tribe's Settlement Agreement with the State results in the Tribe’s
possessing no current right to video gaming on its Reservation. The ruling was based upon the
imposition of a “‘statewide ban” on video gaming by Act 125 of 1999 (§ 12-21-2710). The Court .
found this “statewide ban” applies equally to the Tribe pursuant to the Settlement. Because the
Scttlement Act allows gaming “to the same extent the [gaming] devices are authorized by state
law,” gaming is currently banned on the Reservation, as well as elsewhere 1n the State.

Thus. in the State’s view, nothing has changed since the 2007 Supreme Court ruling. The
Gambling Cruise Act was effective when the Catawba Tribe action was filed. Moreover, since
the “statewide ban™ on video gaming remains, the Gambling Cruise Act’s authorization of video
gaming beyond the territorial limits of South Carolina is irrelevant. In the State’s view, the
Supreme Court’s decision tied the relevant Settlement Act language to § 12-21-2710, deeming
all gambling devices in South Carolina contraband per se. Further, the State argues that the
Gambling Cruise Act expressly preserves all laws prohibiting gaming in South Carolina. and
prohibits all gaming aboard any “cruise to nowhere” until the cruise vessel is outside state
walers.

In addition. the State contends that Catawba Tribe operates as res judicara and collateral
estoppel. The parties and subject matter are the same here. Plaintiff asserts the same cause of

action. only employing a different lcgal theory. Since the Gambling Cruise Act was effective



when the Tribe sued the firsi time, the State contends Plaintiff could have raised that argument
then. but did not. Thus, the first judgment forecloses the bringing of the second.

Both Plaintiff and Defendants seek summary judgment. There is no disagreement that
these are solely questions of law. The cross motions were argued on April 2, 2012. For the
reasons below, the Court finds that summary judgment for Defendants is warranted.

Law / Analysis

In Catawba Tribe, the Supreme Court rejected Plaintiff’s right to video gaming on its

Reservation under the 1993 Settlement. The Court noted that Congress, in approving the
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Setdement, provided that “‘all laws, ordinances, and regulations of the State, and its political
subdivisions govern the regulation of gambling devices and conduct of wagering by [the Tribe]
on and off its Reservation,” unless the Settlement Agreement and the State Act specifically
provide otherwise.” 372 S.C. at 591, 642 S.E.2d at 755 (emphasis added). Further, the Court
quoted § 27-16-40, deeming the Tribe “subject to the civil, criminal and regulatory jurisdiction
of the courts of the State and to the same extent as any other person, citizen, or land of the State
... Concluding that “the language of § 27-16-110(G) is unambiguous ....” thus making rules of
statutory interpretation inapplicable, the Court found the Legislature intended “to limit
Respondent’s {Tribe’s) right to operate video poker devices on its Reservation 1o the same extent
stale law authorizes such devices.” 372 S.C. at 526, n. 6, 642 S.E.2d at 755, n. 6. According to
the Court, “the legislative intent was to circumscribe Respondent’s right to allow video poker
devices on its Rescrvation ... to the extent that state law allowed the devices.” Id. at 527, 642
S.E.2d at 755. (emphasis added).

Moreover, in the Supreme Court’s opinion, “[b}y Congress’s express approval of the
State Act and by the terms of the Settlement Agreement and the State Act. Respondent

relinquished any attributes of sovereignty relating to games of chance in rhis staie” 372 S.C. at
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591, 642 S.E.2d at 756. (emphasis added). In short, the Catawbas agreed that the Indian
Gaming Regulatory Act or IGRA (25 U.S.C. §§ 2701-2721) is inapplicable; thus, Plaintiff is
treated like everyone else in South Carolina for purposes of gaming rights. Therefore, Plaintiff’s
gaming rights are governed by Act 125 of 1999 (§ 12-21-2710). As the Court emphasized,
Section 12-21-2710 “presently bans the possession and operation of video poker devices,” and
“[t]herefore, under the plain language of § 27-16-110(G), Respondent [Tribe] may not currently
allow the devices on its Reservation.” 372 S.C. at 527, n. 7, 642 S.E.2d 755, n. 7.

Plaintiff seeks to avoid Catawba Tribe by relying upon the Gambling Cruise Act. This
Act was not argued in Catawba Tribe, but existed when the first action was brought. However,
the Gambling Cruise Act does not alter the statewide ban on video gambling, and so states. Even
in port, the Act requires gaming devices aboard “cruise to nowhere” vessels may not be operated
while in the State’s territorial waters. See, § 3-11-400(B)(3). Most imbonamly, the Gambling
Cruise Act expressly states it does not repeal or modify state gambling laws. § 3-1 1-400(B)(1)."

While Plaintiff’s “non-geographic component” argument relies upon the State’s
authorized use of video gaming devices outside the state’s territory to “trigger” gaming rights
under Section 27-16-110(G). such a reading comports neither with the language of § 27-16-

110(G), nor Ceaiawba Tribe. As noted, Catawba Tribe construed § 27-16-110(G) [“same

' Section 27-16-110(G) of the Settlement Act is clear and unambiguous. according to the Court,
and thus “the rules of statutory construction are inapphcable.” 372 S.C. at 527, 642 S.E.2d at
755. Plaintiff’s efforts here to invoke rules of statutory construction governing ambiguous
provisions are, therefore, to no avail. In Catawba Tribe, the Supreme Court thus rejected use of
the longstanding rule of liberal construction in favor of Indian Tribes. /d. Moreover, Section 3-
11-400(B)(1) makes clear that the Gambling Cruise Act does not repeal any law relating to
gambling. Act 125 of 1999 would. of course, thus not be repealed or modified by the Gambling
Cruise Act. In similar circumstances, where there is a non-repealer provision in a subsequently
enacted law, the Supreme Court has recognized the Court’s duty to honor such provision. As the
Court concluded in Wilson v. Cirv Council of Florence, 40 S.C. 426, 19 S.E. 4 (1894), where a
subsequent act stated that such act “does not repeal any law in force in the City of Florence,” the
earlier law, authorizing bond issuances, was deemed to stand.

v
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extent”] as requiring authorization of video gaming devices in the State, not outside. The
Supreme Court tied the Tribe’s gaming rights to the fact that “'state law presently bans the
possession and operation of video poker devices” and, therefore, under the plain language of
§ 27-16-110(G). *“[the Tribe] may not currently allow the devices on its Reservation.” 372 S.C.
at 527, n. 7, 642 S.E.2d at 755, n. 7. It is thus clear that, pursuant to the Settlement Act, the
Tribe is governed by state law [§ 12-21-2710] with respect to “games of chance in this state.”
372 S.C. at 528, 642 S.E.2d at 756 (emphasis added).

In short, notwithstanding the Gambling Cruise Act, gambling “devices”™ are currently not
“authorized” by state law i_n South Carolina. Repeal of § 12-21-2710 would be necessary to
“authorize” such devices. In the view of this Court, Catawba Tribe’s reading is faithful to the
Settlement Act language because “same’ extent means “identical” or “exacl” extent. However,
this Court cannot agree with the Tribe's interpretation: that the State in authorizing gaming
devices outside the State thereby triggered the Tribe’s right to have the same devices on its
Reservation. The Tribe’s reading does not reflect, for purposes of § 27-16-110(G), the “same
extent the devices are authorized by state law™ because gaming devices are banned complétely,
even as to possession, (o everyone in this State. See, Union Co. Sheriff’s Office v. Henderson,
395 S.C. 516, 719 S.E.2d 665 (2011), citing State v. 192 Coin Operated Video Game Machines,
338 S.C. 176, 525 S.E.2d 872 (2000). The Tribe's construction that “any authorization.”
regardless of whether outside the State, gives it a similar right on the Reservation 1s, in this
Court’s opinion, untenable.

The federal Johnson Act. from which the Gambling Cruise Act originated. reaffirms the
bright line distinction between authorization of gaming outside the State and gambling
prohibitions within. In Palmetio Princess. LLC v. Town of Edisto Beach. 369 S.C. 50. 52, n. L.

631 S.E.2d 76, 77. n. 1 (2006), the Supreme Court recognized that the Johnson Act, 15 U.S.C.



§ 1175 (b)(1), specifies only that “the possession or transport of a gambling device within state
territorial waters 1s not a violation of the prohibition [prohibition against gambling devices] if
the device remains on board the vessel and is used only outside those territorial waters.”
(emphasis added). In short, the Johnson Act recognizes only that the Act “no longer restricts the
transport and possession of gambling devices on vessels, provided that those devices are not used
while the vessel 13 within the boundaries of a state or possession of the United States.” Casino
Ventures v. Stewart, 183 F.3d 307, 309 (4™ Cir. 1999). The Gambling Cruise Act reiterates this
distinction. See § 3-11-400(B). Thus, neither the Johnson Act, nor the Gambling Cruise Act,
alter South Carolina’s “statewide ban” against gaming devices. Indeed, both reaffirm such ban.
Further, as Stardancer Casino v. Stewart, 347 S.C. 377, 386-87, 556 S.E.2d 357, 362
(2001) emphasized. authorization of cruises to nowhere is not “indicative of any intent to
otherwise restrict the scope and application of laws criminalizing gambling activities in this

LX)

State.” (emphasis added). Even though Stardancer was not argued to the Court in Catawba
Tribe, the Supreme Court is obviously aware of its own decisions. See, People ex rel.
McDonough v. Chicago M., St. P. & P. R. Co.. 188 N.E. 404, 442 (11l. 1933) [Supreme Court has
notice of its decisions). If the Catawba Tribe Court had thought authorization of “cruises to
nowhere” made even the slightest difference whatsoever, it would certainly have said so.

Also instructive 1s Seminole Tribe of Fla. v. State of Fla., 1993 WL 475999 (S.D. Fla.
1993). applying the Indian Gaming Regulatory Act (IGRA), not applicable here.> There, the

Seminoles argued that Florida permitted certain Class III gaming activities, including “cruises to

nowhere.” As here. the Tribe sought to operate these same games on Tribal lands. Under IGRA,

* The Indian Gaming Regulatory Act (IGRA) [25 U.S.C.A. §§ 2701-2721) has as its central purpose that of
providing “a statutory basis for the operation of gaming by Indian tribes as a means of promoting tribal economic
development, self sutficiency and stong tribal governments.” § 2702(1).  As Catavwba Tribe points out. the Tribe
waived its right 1o be governed by IGRA in the Settlement Agreement. choosing instead “to be voverned by the
terms of the Scttiement Agreement and the State Act with regard to games of chance.”™ 372 S.C. a1 524. 642 S.E.2d

at 753,
6
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a conclusion that the State permitted such games, could have resulted in the State being required
to negotiate with the Tribe for purposes of providing such gaming on the Indian lands. The
Court rejected the Tribe's argument that permission to operaie cruises lo nowhere also
constituted authorization for the gaming devices on the Reservation. In Florida, state law
prohibited *“the possession of gambling paraphernalia.” The Court concluded that the fact that
the State also authorized “cruises to nowhere” was irrelevant because such permission to operate
games out of state did not constitute an authorization for gaming to the Seminoles on the

Reservation. The Court stated as follows:

Each case interpreting the IGRA which found permission of a Class 111 gaming
activity presented some form of explicit legislative approval of the activity within
the State’s territory. The Tribe’s theory would seem to place an affirmative duty
on a state to eradicate means by which its citizens could legally gamble in other
jurisdictions in order to demonstrate a public policy prohibiting Class 1
activities ... . For the same reason, the Tribe's argument that the State's
continued allowance of these cruises to use its ports must fail, especially in light
of the fact that no gambling occurs within the State’s boundaries. Thus, cven
when viewing the evidence before the Court in the light most favorable to the
Tribe, we conclude that these cruises by foreign flag vessels cannot be fairly said
to constitute permission of casino gambling by the State within the State and
within the ambit of IGRA.

Id, at page 14. (emphasis added).

Such analysis governs. The Seminole Tribe Court was unwilling to construe
authorization of cruises to nowhere in the Indians’ favor under IGRA. Likewise, a foriiori, the
Catawbas’ similar argument must fail. This is particularly so in light of the fact that the Supreme
Court of South Carolina has deemed both § 27-16-110(G) of the Settlement Act, as well as § 12-
21-2710. to be unambiguous and thus not subject to the rules of statutory construction, including
a liberal construction in favor of the Tribe. Moreover, the Catawba Tribe does not operate under

the more cencrous IGRA. but is treated similarly for gaming purposes to others in South

Carolina.



In this Court’s opinion, the Tribe’s argument fails to account for the clear difference
between the “statewide ban” upon video gaming, established by Act 125 of 1999 (§ 12-21-2710),
and applied by Catawba Tribe, and the very narrow authorization for cruises to nowhere in
waters completely outside South Carolina. The two are not in conflict, but deal with different
and separate matters and do not operate to convey gaming rights in South Carolina. Under the
express provisions of the Gambling Cruise Act, gaming devices are inoperable until the three
mile limit has been passed. See § 3-11-400(B)(3) and (5). Regardless, the Gambling Cruise Act
cannot serve to create a right of the Tribe to operate video gaming on the Reservation. As the
Court stated i Seminole Tribe, authorization of cruises to nowhere “cannot be fairly said to
constitute permission of casino gambling by the State within the State.”

Video gaming is currently banned in South Carolina and the Tribe’s reliance upon
legislation regulating ‘‘cruises to nowhere” does not lift that ban. If it did, everyone in South
Carolina could take advantage of the Gambling Cruise Act to have video gaming in the State. If
state law has now “‘authorized” these devices for the Tribe on the Reservation, it has authorized
them for others. The Tribe bargained away its sovereignty for purposes of gaming rights, and
thus its gaming rights and those of other citizens are the same under state law. Accordingly, the
Court agrees with the Defendants and disagrees with the Plaintiff regarding the Gambling Cruise
Act’s serving as a “trigger” to § 27-16-110(G) of the Settlement Act. The Tribe has no current
right to video gaming on its Reservation.

In addiuon, Defendants argue that Plamntiff’s action is barred by res judicata and/or
collateral estoppel. This Court agrees. The fundamental purpose of the doctrine of res judicata
is to ensure that “no one should be twice sued for the same cause of action.” First Nat'l. Bank of
Greenville v. U.S. Fid. and Guar. Co.. 207 §.C. 15, 24,35 S.E.2d 47. 56 (1945). A litigant does
not receive a second bite at the same apple. “Res judicata is the branch of the law that defines

s %
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the effect of a valid judgment may have on subsequent litigation between the same parties and
their privies. Res judicata ends litigation, promotes judicial economy and avoids the harassment
of relitigation of the same issues.” Plum Creek Dev. v. City of Conway, 334 S.C. 30, 34, 512
S.E.2d 106, 108 (1999). As the Supreme Court recently stated in Judy v. Judy, 393 S.C. 160,

172,712 S.E.2d, 408, 414 (2011),

. we reiterate and rely on the conceptual framework recognized in Plum Creek
Dev. v. City of Conway, 334 S.C. 30, 512 S.E.2d 106 (1999), wherein we stated:

Res judicata bars subsequent actions by the same parties when the

claims arise out of the same transaction or occurrence that was the

subject of a prior action between those parties. Under the doctrine

of res judicata, “'{a] litigant is barred from raising any issues which

were adjudicated in the former suit and any issues which might

have been raised in the former suit. /d. at 34, 512 S.E.2d at 109

(citations omiited).
Judy recognized four persuasive indicators to determine applicability of res judicara. These are:
(1) when there is identity of the subject matter in both cases; (2) when the first and second cases
involve the same primary right held by the plaintiff and one primary wrong committed by the
defendant; (3) when there is the same evidence in both cases: (4) when the claims arise out of the
same transaction or occurrence that is the subject of the prior action. Id.,at 172, n. 7,393 S.E.2d
at 414.

These factors fully apply here. The identical two parties, Tribe and State, are before the

Court a second time. The subject matter is the same: the identical provision of the Settlement
Agreement and Act. Most importantly, the Tribe is asserting the same right it previously
asserted: the right to video gaming on its Reservation to the exclusion of all others. However, in
Caiawba Tribe. it was concluded that the Tribe possesses no such right because, pursuant to

§ 27-16-110(G) of the Setilement Act, the Tribe possesses the same video gaming rights as

cvervone else. Video gaming devices are currently banned as contraband per sc throughout

wal



South Carolina. Therefore, the Catawba Tribe Court has concluded the Tribe has no current
right to video gaming on its Reservation.

Plaintiff’s first action was brought on July 28, 2005, almost two months after the
Gambling Cruise Act took effect on June 1, 2005. As here, the Tribe relied upon § 27-16-110(G)
and asked the Court to determine its rights under the Settlement Agreemeﬁt and Act with respect
to the operation of video poker or similar electronic play devices on its Reservation.

It is true the Tribe made a somewhat different legal argument in the first action than now,
contending that the Settlement Agreement and § 27-16-110(G) could not be “‘amended” by the
General Assembly based upon any future ban placed upon video poker. But there, the Tribe also
had the opportunity to make the same legal arguments it is now presenting. In such
circumstances, res judicata or collateral estoppel bars the second suit. See, Eichman v. Eichman,
285 S;C. 378, 329 S.E.2d 764 (1985) [“There can be no question that the same parties were
previously before the Court relative 1o the same subject matter and that an adjudication was
made. Certainly, the husband could have raised the same issue in the former action. Having
failed to do so, he is now barred by the doctrines of res judicata and collateral estoppel.”]. See |
also, Sub-Zero Freezer Co. v. R. J. Clarkson Co., 308 S.C. 188, 189,417 S.E.2d 569, 571 (1992)
[*“Res judicata also bars subsequent suit by the same parties when the claims arise out of the
same transaction or occurrence that is the subject of the prior suit between those parties.”}; Aliff
v. Jov Mfg. Co., 914 F.2d 39, 43 (4™ Cir. 1990) [“The law, however, is well established that res
judicata may apply even though the plaintiff in the first suit proceeded under a different legal
theory.™]; Plum Creek Dev. Co., supra, at 36, 512 S.E.2d at 110 [*(F)or purposes of res judicata,
‘cause of action is not the form of action in which a claim is asserted but, rather the cause for

action , meaning the underlying facts combined with the law giving the party a right to a remedy

o 22
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Most recently, in Yelsen Land Co., Inc. v. Swate of South Carolina and the State Poris
Authority, Op. No. 27103 (March 14, 2012), the Supreme Court concluded that “newly
discovered” evidence of a sovereign grant to tidelands, even if probative, would not entitle
appellant to relitigate his claim to the “newly created” highlands. The Yelsen Court found that “a
defendant may not relitigate title based on newly discovered documents in his chain where those
documents predate the first judgment.” Thus, the availability of the Gambling Cruise Act as an
alternative legal theory on the same claim — that the Tribe possesses video gaming rights on the
Reservation pursuant to § 27-16-110(G) of the Settlement Act — cannot defeat applicability of res
Judicata here.

At the Summary Judgment hearing, Plaintiff referenced Robison v. Asbill, 328 S.C. 450,
453,492 S.E.2d 400, 401 (Ct. App. 1997) in support of its argument that neither res judicata nor
collateral estoppel apply. In Robison, the Court pointed to language from 22A Am.Jur.2d
Declaratory Judgments §§ 239 and 240 (1988) that “‘(a] declaratory judgment is not res judicata
as 10 matters not at issue and not passed upon.” Continuing, the Court further quoted from the
same treatise to the effect that the doctrine “is only a bar to matters which were actually litigated,
not those that might have been litigated.”

Robison, however, is inapposite. 1t's holding rested upon the well-recognized doctrine
that “[w]hen the plaintiff in the earlier declaratory judgment action sought only declaratory
relief, the plaintiff may later be permitted to seck additional, coercive relief based on the same
claim.” In Robison. unlike here. Plaintiff had prevailed in the first suit, and then later sought
coercive relief in further support of its declaratory relief. By contrast. the Tribe was unsuccessful
in the first action, and now tries again based upon the same claim, but seeking to employ a

different legal theory. Thus. Robison provides no comfort to Plaintiff.

1 v
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Moreover, the same year the Court of Appeals decided Robison, that Court also rendered
the decision in Pye v. Aycock, 325 S.C. 426, 480 S.E.2d 455 (Ct. App. 1997). In Pye, an earlier
federal declaratory judgment action was deemed to operate as res judicata and collateral estoppel
with respect to the.issue of liability. Thev Court stated that for res judicata to apply, “[t]he parties
must be the same or their privies; (2) the subject matter must be the same; and (3) while
generally the precise point must be ruled, yet where the parties are the same or in privity, the
judgment is an absolute bar not only of what was decided but what might have been decided.”
325S5.C. at 432, 480 S.E.2d at 458. Pye noted that “a fundamental test for comparing causes of
action is to determine whether the primary right and duty and the delict and wrong are the same
in each action.” Id., at 433, 480 S.E.2d at 458. Pye defined the “subject matter of the action” for
purposes of res judicata as “a matter or thing concerning which a wrong has been done, which 1s
ordinarily property, contract, or other thing involved, or main prirﬁary right from the breach of
which a remecdial right arises.” /d.

Even though the first action involved a declaratory judgment, the Pye Court,
nevertheless, concluded that res judicata' applied. As the Court recognized, “[e]ven though the
federal action is in the form of a declaratory judgmcnt proceeding and the state action is under
the ambit of intentional tort litigation, the subject matter is the same in both actions.” 325 S.C. at
434, 480 S.E.2d a1 459. Moreover, Pye found that the same parties were present and that “[t}he
facts at issue in this case are identical to the facts at issue in the declaratory judgment action.”
Id. Inasmuch as there “was a prior adjudication of this issue by a court of competent
jurisdiction” regarding Aycock’s liability, res judicata governed such liability.

Finally, even assuming that res judicara applies only as to claims actually litigated, the
claim the Tribe raises here was actually litigated in the first suit. Here, the Tribe asserts the same

primary right as it maintained in the first action: the right pursuant to § 27-16-110(G) to have




video gaming on its Reservation. The fact it now argues a different legal theory - the Gambling
Cruise Act — to support the right to gaming under § 27-16-110(G), when that legal theory was
available in the first action, does not avoid res judicata. Where, as here, Plaintiff “seeks the
same declaratory relief against the same defendants ... but presents a different legal theory,” on
that same claim, res judicata applies. Fogel v. Secrerary of the Air Force, 351 F.Supp. 47, 50
(E.D.N.Y. 2005). As has been stated, *“[a]lternative theories of recovery for the same claim may
not be brought in different lawsuits ....”" 50 C.J.S. Judgments § 987.

In short, the governing rule is that “[i]f a declaratory judgment is valid and final, it is
conclusive, with respect to the matters declared ... " Restatement 2d Judgments § 33 (emphasis
added). In the first action between the Tribe and State, the Supreme Court declared that “state
law presently bans the possession and operation of video poker devices” and thus “under the
plain language of § 12-16-110(G), [the Tribe] ... may not currently allow the devices on its
Reservation.. “Carawba Tribe, 372 S.C. at 527, n. 7, 642 S.E.2d at 755, n. 7. Since that is a
matter which was declared in the first declaratory judgment action, it is thus res judicata here.
Restatement, 1d.

For the foregoing reasons, summary judgment in favor of Defendants is granted, and as to
Plaintiff is denied.

So Ordered.

L

J. g@/l{inard.?{.y
Judge, Fifth Judicial Circuit

April23 2012

&tzncéa._, South Carolina.
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS

COUNTY OF RICHLAND FIFTH JUDICIAL CIRCUIT
The Catawba Indian Nation a/k/a The Case No. 2012-CP-40- C ﬂ\o},\ N
Catawba Indian Nation of South Carolina o
a/k/a The Catawba Indian Tribe of South
Carolina, COMPLAINT
(Declaratory Judgment
Plaintiff, and

Injunctive Relief)

vs. ra

S om0

R IELE

State of South Carolina and Mark Keel, in
his official capacity as Chief of the South
Carolina Law Enforcement Division,

RPN
IR

Defendants.

he 6 WY he Il Ling

vvvvvvvvvvvvvvuvvvv

Plaintiff, pursuant to Rule 57 of the South Carolina Rules of Civil Procedure and S.C.
Code Ann. §§ 15-53-10, ct seq., would respectfully show unto the Court that:

Parties and Jurisdiction

1. Plaintiff Catawba Indian Nation (“the Tribe”) is a federally recognized Indian
Tribe with its Reservation on lands owned by the United States of America and held in trust for
the benefit of the Catawba Indian Tribe. Said Reservation is located within the geographic
boundaries of the State of South Carolina.

2. The State of South Carolina is a necessary party to this action and is a party to the
Settlement Agreement which is the subject of this action.

3. Defendant Mark Keel is the Director of the South Carolina Law Enforcement
Division and is responsible for enforcing gaming laws on behalf of the State of South Carolina.

His central office is located within Richland County, South Carolina.
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4. Jurisdiction and venue are proper in this Court pursuant to S.C. Code Ann. § 15-
77-50. The subject Settlement Agreement was entered into by the parties in Richland County,
South Carolina and the state legislative, judicial, and executive actions giving rise to the current
question, action, and controversy all occurred within Richland County, South Carolina.

Factual Background

5. In 1993, Congress ratified a Seitlement Agreement between the Catawba Tribe
and the State of South Carolina. 25 U.S.C. §941 et seq. This Agreement was later codified as
The Catawba Indian Claims Settlement Act as S.C. Code Ann. § 27-16-10 et seq. Consistent
with the Settlement Agreement, the Federal Settlement Act provides that “[tjhe Indian Gaming

Regulatory Act (25 U.S.C. 2701 et seq.) shall not apply to the Tribe.” 25 U.S.C. §9411(a). It

further provides:

The Tribe shall have the rights and responsibilities set forth in the Settlement
Agreement and the State Act with respect to the conduct of games of chance.
Except as specifically set forth in the Seftlement Agreement and the State Act, all
laws, ordinances, and regulations of the State, and its political subdivisions, shall
govern ‘the regulation of gambling devices and the conduct of gambling or
wagering by the Tribe on and off the Reservation.

25 U.S.C. § 9411(b). Section 16 of the Settlement Agreement provides:
Except as specifically provided in the Federal Implementing legislation and this

Agreement, all laws, ordinances, and regulations of South Carolina and its
political subdivisions govern the conduct of gaming or wager by the Tribe on and

off the Reservation.

Section 16.2. : |
6. Further, the S.C. Code Ann. § 27-16-110(A) states: “Except as specifically :

provided in the federal implementing legislation and this chapter, all laws, ordinances, and

regulations of South Carolina and its political subdivisions govern the conduct of gambling or

wager by the tribe on and off the Reservation.”

A4

15



7. The Settlement Agreement vests the Tribe with the right to permit on its
Reservation electronic play devices to the same extent that the devices are authorized by State

law.

8. The Tribe’s non-bingo gaming rights are defined and expanded by any subsequent
state legislative enactments affecting electronic play devices.

9. In 2005, the South Carolina Legislature passed the Gambling Cruise Act, S.C.
Code Ann. §3-11-100, in which the State delegated to local governments the power to regulate or
prohibit gambling aboard gambling vessels while such vessels are outside the territorial waters of
the State, when such vessels embark or disembark passengers within their. respective
jurisdictions for voyages that depart from the territorial waters of the State, sail into United
States or intemationé] waters, and return to the ferritorial waters of the State without an
intervening stop.

10.  The State through the Gambling Cruise Act defines “gambling” or “gambling
device” to mean “any game of chance and includes, but it not limited to, slot machines,
| punchboards, video poker or blackjack machines, keno, roulette, craps, or any other card
gambling game.” S.C. Code Ann. §3-11-100(2).

11.  These gambling devices, in various electronic forms, are cuirently authorized for
play on at least two gambling vessels in South Carolina, with the machines being regularly stored
within the territorial limits of South Carolina. At least two counties or municipalities of the State
have acted upon the State’s authorization and passed ordinances pernmitting the use of such
gambling devices in a manner consistent with the Gambling Cruise Act.

12.  The Gambling Cruise Act further permits local governments to regulate, tax,

monitor, or prohibit the use of such gambling devices even while outside the territorial waters of
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the State. The Act allows local governments to assess a surcharge of up to ten percent of each
ticket sold per gambling cruise, and a surcharge of up to five percent of the gross proceeds of
each gambling vessel.

13.  Said enactment, regulation, taxation, and allowance of gaming under the
Gambling Cruise Act amounts to an “authorization” by the State of various forms of gambling
and electronic gaming devices as defined in the Gambling Cruise Act.

14.  Based upon this subsequent authorization by the State, and pursuant to the express
terms of the Settlement Agreement, the Catawba Indian Tribe is now vested with the right to
offer identical gaming devices on its Reservation.

Count One
Declaratory Judgment

15.  All previous allegations not inconsistent herewith are hergby alleged as if restated
verbatim herein.

16.  The interpretation of the Settlement Agreement and contractual rights of the
parties with regards to the Tribe’s gaming rights will resolve the controversy and will remove
any existing uncertainties. Further, the Tribe is informed and believes that the State intends to
breach its contractual obligations under the Settlement Agreement and will take measures,
through local and State law enforcement, to prohibit gaming activities, seize gaming equipment,

or otherwise interfere with the Catawba Indian Tribe’s gaming rights.

17. Pursuant to Rule 57 of the South Carolina Rules of Civil Procedure and S.C. Code
Ann. § 15-53-30, the Plaintiff seeks an order from this Court declaring the rights of the parties

under the Settlement Agreement. Specifically, the Tribe seeks a finding that based upon existing
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law, the Catawba Indian Tribe is allowed to offer, on its Reservation, all electronic play devices
currently authorized by the State through the Gambling Cruise Act.
18.  The Catawba Indian Tribe seeks an Order allowing it to continue gaming

operations as set forth above, free from intervention, seizure, and prohibition by local and State

authorities.
Count Two
Injunctive Relief

19.  The South Carolina Supreme Court unequivocally held that the Catawba Indian

Tribe has the right to allow gaming devices on its Reservation, to the same extent the devices are

authorized by state law. Catawba Indian Tribe of South Carolina v. State of South Carolina, 372
SC 519, 642 S E.2d 751 (2007). As a threshold matter, the Tribe has a likelihood of success on
the merits of the case based upon the clear Ianguagé of S.C. Code Ann. § 27-16-110(G) and the
State’s subsequent authorization of gambling devices through its passage and implementation of
the South Carolina Gambling Cruise Act, S.C. Code Ann. § 3-11-100 et seq. The likelihood of
success is further apparent when applying the Canons of Indian Construction and Federal
common law which require any ambiguities within 25 U.S.C. § 941 et seq. be construed in a
light most favorable to the Tribe as an Indian nation.

20.  Without the requested injunctive relief, the Tribe will suffer immediate and
irreparable injury, loss, and damage to its business and business relationships unless it is able to
commence gaming opcrations on its Reservation with electronic gaming devices that are
currently authorized to other entities by the laws of the State of South Carolina, and applicable to
the Tribe through the Settlement Agreement, Settlement Act, and Federal Settlement Agreement.

See Affidavit of Chief William Harris attached hereto as Exhibit 1.
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21. If the plaintiff Tribe is denied the right to electronic gaming operaiions, the Tribe
will be further delayed from opening for business and will continue to suffer additional economic
irreparable harm for which no adequate remedy exists at law.

22.  If Tribal members, employees or business associates are arrested or otherwise
deprived of their liberty or property interests, the Tribe and its members will suffer irreparable
harm with no adequate remedy at law, including but not limited to damage to its reputation in the
community, loss of freedom and fundamental personal and inbal rights as otherwise described in
the attached affidavit of Chief William Harris, adopted herein by reference.

23.. If the Tribe’s request for injunctive relief is denied, the Tribe will have no
adequate remedy at law because much of the damage described will occur before the parties can
be heard on the merits of issue.. See Affidavit of Chief William Harris attached hereto as Exhibit
1.

24, Public policy supports the issuance of a temporary injunction in favor of the
Tribe, which has long been denied the benefit of its bargains. See Affidavit of Chief William
Harris attached hereto as Exhibit 1. Furthermore, the Tribe has an immediate and substantial
need to commence operations, which necessarily benefit both the Tribe, surrounding localities
and South Carolina as a whole.

WHEREFORE, Plaintiff demands that the Court declare and issue an Order as set forth
above along with any additional injunctive relief as this honorable Court deems just and

necessary to protect the rights of the parties and promote the ends of justice.

SIGNATURE PAGE ATTACHED
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January lL(' ,2012

NEXSEN PRUET, LLC

William W.(Wilkins, Jr. 7
P.O. Drawer 10648
Greenville, SC 29603

(864) 546-7601

(864) 672-1406 (Fax)
bwilkins@nexsenpruet.com

FAYSSOUX LAW FIRM, PA

WU/Z"/\ s

én s W. Fayssoux, Jr. / S. ar No. 16659
S. Landis / S.C. Bar Nd. J6120

209 E. Washington Street (29601)

P.O. Box 10207

Greenville, SC 29603

(864) 233-0445

(864) 233-4781 (Fax)
wally@fayssouxlaw.com
paul@fayssouxlaw.com

HARRIS & GASSER, LLC

A2 —
GregoryP. Haftfs, S.C. Bar No. 7859
1529 Laure] Street
Columbia, SC 29201
(803) 779-7080
greg@harrisgasserlaw.com

Attorneys for Plaintiff Catawba Indian Nation
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

)
COUNTY OF RICHLAND ) FIFTH JUDICIAL CIRCUIT

)
Catawba Indian Nation a/k/a Catawba Indian ) Case No. 2012-CP-40-
Nation of South Carolina a’k/a Catawba
Indian Tribe of South Carolina,

AFFIDAVIT AND VERIFICATION

Plaintiff, OF WILLIAM HARRIS

VS.

State of South Carolina and Matk Keel, in
his official capacity as Chief of the South
Carolina Law Enforcement Division,

Defendants.

PERSONALLY APPEARING BEFORE ME, the undersigned deposes and states as
follows:

1. My name is William Harris, and I serve as Chief of the Catawba Indian Nation
(the ;‘Tribe”), which is sometimes referred to as the Catawba Indian Nation of South Carolina
and sometimes as the Catawba Indian Tribe of South Carolina.

2. I have personal knowledge as to the allegations contained in the Tribe’s
Complaint and this Affidavit, and they are true and accurate to the best of my knowledge.

3. The Tribe is a Federally recognized Indian Tribe, with its primary Reservations in
the State of South Carolina and service areas in both North and South Carolina.

4. The Tribe is filing its Complaint to get judicial recognition of the Tribe’s gaming
rights under its Settlement Agreement with South Carolina, the 1993 South Carolina state and
federal Settlement Acts implementing the Settlement Agreement.

5. The State of South Carolina’s current violations of the Settlement Agreement, and

Settlement Acts, and general breach of promises, have deprived the Tribe of its interests in land
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and its legitimate claims to economic prosperity.

6. In treaties with the Crown in 1760 and 1763, the Tribe ceded vast portions of its
aboriginal territory in the present States of North and South Carolina in return for guarantees of
being quietly settled on a 144,000-acre reservation. These guarantees proved not to be reliable.
Through negotiations and alleged agreement in 1840, South Carolina illegally deprived the Tribe
of the benefit of these treaties and its Reservation land. See 25 U.S.C. § 941. South Carolina
had falsely represented that the Tribe would receive a reservation in North Carolina, which
proved to be yet another instance of promises broken.

7. In 1980, the Tribe initiated Federal court litigation to regain possession of its
treaty lands. These lawsuits led to substantial economic and social hardship for the Tribe.
Congress recognized that if the claims were not resolved, further litigation against tens of
thousands of landowners would be likely; that any final resolution of pending disputes through a
process of litigation would take many years and entail great expenses to all parties; it would
perpetuate economically and socially damaging controversies; it would prolong uncertainty as to
the ownership of property; and would seriously impair long-term economic planning and
development for all parties involved. 25 U.S.C. § 941.

8. Congress recognized that both Indian and non-Indian parties entered into the
settlement to resolve the disputes and to derive certain benefits. And, Congress opined that the
parties' Settlement Agreement constituted a good faith effort to resolve these lawsuits and other
claims. The settlement required implementing legislation by the Congress of the United States,
the General Assembly of the State of South Carolina, and the governing bodies of the South

Carolina countics of York and Lancaster.
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9. To advance the goals of the Federal policy of Indian self-determination and
restoration of terminated Indian Tribes, and in recognition of the United States obligation to the
Tribe and the Federal policy of settling historical Indian claims through comprehensive
settlement agreements, Congress determined it was appropriate that the United States participate
in the funding and implementation of the Settlement Agreement.

10.  Thus, after a long struggle, a termination of the Tribe, and deprivation of lands
guaranteed by treaty, and only after the Tribe threatened to invoke its treaty rights to 225 square
miles of South Carolina, Congress passed the Catawba Indian Tribe of South Carolina Land
Claims Settlement Act of 1993 and South Carolina passed its settlement act. The Federal Act
restored the trust relationship between the Catawba Indian Nation and the United States and the
two acts implcmcnting the Settlement Agreement settled the Tribe’s land disputes with South
Carolina.

11.  According to the Scitlement, “[tlhe Tribe may permit on its Reservation video
poker or similar electronic play devices to the same extent that the devices are authorized by
state law.” Settlement Agreement, Section 16.8; accord S.C. Code Ann. § 27-16-110(G).

12.  The Tribe’s ability to engage in ganﬁng activities is vital to its economic self-
sufficiency. As is the case with many Native American tribes, who it cannot be contested
suffered atternpted genocide, termination of their tribes as governments, suppression of language,
religion and culture by the government, subjugation by state and federal supervision, and
involuntary assimilation into non-Indian culture, the Catawba Indian Nation struggles with
poverty and its related issues. In the 2000 Census, the Catawba Indian Nation had a per capita
income of just $11,096. During the most recent study, the estimated unemployment rate among

the Catawba was more than double that of the State of South Carolina. In spite of extraordinary
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efforts by the Tribe, the Tribe has no viable operating economic development ventures at present.

13. At the time the Settlement Agreement with South Carolina was ratified, video
poker was legal in South Carolina. The Tribe had negotiated away its very significant litigation
for 144,000 acres of land that could have caused long-term disruption throughout much of South
Carolina to be able to provide those games and have a competitive gaming business to improve
the Catawba’s social, cultural and economic situation through business success and prosperity.
But, less than seven years later, video poker’s authorization was repealed. When the Tribe
mounted a legal challenge to establish its continued right to permit video poker on its
Reservation, the South Carolina Supreme Court declared that the Tribe was bound by the
subsequent change in State law as to the play of video poker and other similar electronic play
devices.

14.  About five years after the statewide ban on video poker took effect, the South
Carolina legislature passed the Gambling Cruise Act. The Gambling Cruise Act allows the
operation of numerous electronic gaming devices. Local and state law enforcement have made
the Tribe aware that they will seize these identical electronic gaming machines if operated by the
Tribe on the Reservation under the terms of the Settlement Agreement. Since changes in state
law which take away gaming rights from the Tribe impact the Tribe, it follows that changes in
state law creating gaming rights afford new opportunities to the Tribe.

15.  Bascd upon the fact that the Catawba Tribe is entitled to ope_rate gaming on its
Reservation to the extent authorized by state law, the Tribe has the right to have gaming on its .
Reservation to the extent of the gaming devices authorized by the Gambling Cruise Act. In that
regard, the Tribe and its partners have devoted a tremendous amount of tirﬁe, energy, and

financial resources toward capitalizing on the expanded gaming rights clearly afforded by the
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Gambling Cruise Act.

16.  According to an economic impact study performed on behalf of the Tribe, the
positive impact on the Tribe, the State of South Carolina, and the community surrounding the
Reservation is undeniable. The closest gaming facilities to the Catawba Reservation are the
Cherokee Indian Gaming facilities in the Northwestern corner of North Carolina — roughly a
four-hour drive from Charlotte, North Carolina. There is a substantial competitive opportunity
for the Catawba Tribe to generate significant market share of the gaming industry by capitalizing
on the Reservation’s close proximity to Charlotte — all to the benefit of the Tribe, the State, and
the local and surrounding communities in North and South Carolina.

17.  According to an economic impact study, the construction of the proposed
Catawba gaming facility will generate and support more than 4,300 jobs in the York/Lancaster
area. More than $174 million in labor income will be generated in the York County area as a
result of the construction of the facility. (Attached hereto as Exhibit A.) The total impacts on
the York/Lancaster area are expected to be more than $517 million in economic activity during
the initial phase of the Catawba gaming »facility;'s development. Once a sustainable facility is
constructed and operating, the ongoing permanent positive economic impacts on the
York/Lancaster area will obviously be substantial. The proposed gaming facility will generate
and support an estimated 3,966 jobs on an annual basis through its direct and indirect impacts.
. More than $130.3 million in labor income will be generated on an annual basis from the Catawba
gaming operations and continue or increase for the life of the same. The total impacts on the
York County area will be more than $259 million in economic activity per year once the
Catawba gaming operation is in full operation. Finally, if left up to Catawba, the fiscal impacts

of the Catawba Gaming Facility operations would have a substantial positive impact on State
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government revenues, as the Tribe is committed to being a good citizen of its South Carolina
community.

18.  In spite of the extent of gaming authorized by state law in the Gambling Cruise
Act, it is my understanding that law enforcement will seize gaming devices and can criminally
prosecuie those involved if gaming operations commence on the Tribe’s Reservation. It is
profoundly unfair and a clear breach of the Settlment Agreement for this State to authorize
gaming on casino boats while the Tribe is threatened with criminal prosecution and/or forfeiture
of devices if the Tribe operates those same machines on the Reservation. The Catawba
community, social, cultural and governmental efforts have enormous need for economic success,
and the Tribe has a right to that business recognized in law and the agreement with the state.

19. Allowing individuals and commercial entities in South Carolina to profit from
gaming enterprises but refusing to allow the Tribe the same benefit that it expected from the
1993 Settlement Act violates the Settlement Act and breaches the Settlement Agreement in my
view. It is unfair, and deprives the Tribe of an economic advantage that is critical to its
economic viability.

20. Withoui immediate assistance from the Court, the Tribe will suffer immediate and
irreparable injury, loss, and damage to its business and business relationships unless it is able to
commence gaming on its Reservation as is currently allowed on gambling vessels under the laws
of the State of South Carolina. Furthermore, members of the Tribe risk criminal prosecution for
the Tribe lawfully availing itself of the rights provided to it under the Gambling Cruise Act.

21.  Nothing can take back the unfair, illegal and unconstitutional deprivation of
liberty and property that goes along with being illegally and unfaitly arrested. The shame,

personal hardship, loss of reputation, danger to employment opportunities in this hard economy
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and injury to pride cannot be undone at a later date. Native Americans suffer disparate
treatment, but the law is supposed to mean we do not get treated differently by the government
because of our race, the color of our skin or our unique beliefs, customs and culture. And, we
are entitled to those rights and protections guaranteed by the Constitution and the laws of the
State of South Carolina and these United States, and our duly negotiated Settlement Agreement.

22.  Based upon the expansion of the Tribe’s gaming rights by virtue of the Gambling
Cruise Act and the substantial and irreparable harm to the Tribe if such rights are not protected,
the Tribe is asking the Court to allow the Tribe to immediately possess and operate gaming
devices defined by S.C. Code Ann. § 3-11-100(2) and otherwise authorized by the Gambling
Cruise Act, and to restrain law enforcement and other governmental officials from interfering
with the Tribe’s peaceable possession and operation of the aforesaid gaming devices on its
Reservation and prohibit seizure of the same.

FURTHER AFFIANT SAYETH NOT.

William Harris

Chief of the Catawba Indian Nation

SWORN TO AND SUBSCRIBED before me
this /4 day of ,7&//1 navy ,2012.

Jﬂ/}ywa Betl [udis
Notary Public for South Carolina
My commission expires: /2 /2 //9
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Draft 12.15.11
The Economic tmipaci of Cuinwba Gasning

i. fntroduaction and Gvervigwy

This report provides an overview of the economic impacts on the economy of the York County
area that could be expected from the proposed Catawba Gaming Facility that would be located
on the Catawba Nation Reservation in York County, South Carolina. The project will consist of
approximately a 220,000 sq/ft gaming facility and two hotels with a combined 750 rooms.
Included in the gaming facility will be numerous commercial and retail outlets and restaurants
and other entertainment venues. The gaming facility and hotels are expected to be in operation

by the year 2013.

This area of South Carolina is in dire need of new job opportunities. As of October 2011, there
were 17,728 unemployed peoplé in York and Lancaster counties. The combined unemployment
rate for the area was 12.5% -- almost 3% points above the state average of 9.9%.

There is a substantial competitive opportunity for the Catawba’s to generate significant market
share of the gaming industry in the Southeast. The closest gaming facilities to the Catawba
Reservation are the Cherokee Indian Gaming facilities in the Northwestern comer of North
Carolina — roughly a four-hour drive from Charlotte, North Carolina.

Figure 1 demonstrates the regional draw of North and South Carolina areas within a 100-mile
radius of the proposed site. There is a substantial competitive opportunity for the Catawba’s to
generate significant market share of the gaming industry. It is estimated that by 2015, there will
be more than 7.0 million people living within a 100 miles of the Catawba Reservation. Of this
7.0 million, it is estimated that 4.7 million of them will be 25 years old or older. Within this
100-mile radius, there will be more than 2.6 million households by 2015, The average
household income in 2010 was $62,600 and is estimated to be almost $67,000 in 2015.

Figure 1

100-Mile Radius

Miley & Associaies, Inc.
December 2011
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iZeonomie tmpacis of the Catawba Gaming Facility

The Catawba Gaming Facility will operate in a similar pattern as other state-of-the-art gaming
facilities in the United States. This analysis estimates the impacts of the new Catawba Gaming
Facility in two major phases. The first phase will be the construction period during which the
facilities are built and infrastructure is developed. This phase will be relatively short term (2 to

3 years) and last only as long as the construction activity lasts.

The second phase is the ongoing permanent impacts of the operations of the Catawba Gaming
Facility and hotels. These impacts will be on an annual basis and last as long as the Catawba

Gaming Facility and hotels operate.

Total capital investment represented by the Catawba Gaming Facility will be substantial. By the
third year the capital investment in the gaming facility and hotels will reach over $339.5 million

dollars.

The economic benefits from the construction and operation of the Catawba Gaming Facility are
outlined in this section of the report. This znalysis utilizes impact models generated by the
IMPLAN modeling system.! IMPLAN is a nationally recognized system of local economic
models that are specifically designed to represent local economies such as the York County of
South Carolina. The IMPLAN models are modifications of the national input-output models
developed by the Bureau of Economic Analysis, US Department of Commerce.

The IMPLAN models incorporate the most recent data available and are generally 2009 unless
otherwise noted®. The estimates are based on constant dollars and assume no inflation during
the project’s buildout. This assumption applies to all estimates in this analysis, including:
property values, incomes, sales, construction materials, etc. The assumption of constant dollars
assumes revenues and costs will increase at similar rates during the period of analysis.

The IMPLAN model calculates how Catawba Gaming Facility investment doliars impact the
local economy. The IMPLAN program uses data from a number of sources, including County
Business Patterns, Bureau of Labor Statistics (BLS) Current Employment and Wages Program
(CEW), and the Bureau of Economic Analysis (BEA) among others. IMPLAN uses national data
and adjusts that data for smaller geographic regions using a methodology developed by the

USDA Forrest Service.

These data are then manipulated using proprietary software developed by Minnesota IMPLAN
Group (MIG). Input-output (I0) software answers this question: “If demands of the exogenous
sectors were forecast to be some specific amounts next year, how much output from each of the
sectors would be necessary to supply these final demands?” In other words, when the Tribe
invests in a Catawba Gaming Facility, what happens to other labor, industries and governments
to meet this new demand? It also answers the question: “If the Catawba Gaming Facility

produces “x” jobs per year, what is the impact on the industries that supply goods, services and

Miley & Associares, Dic.
December 2011
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The Econontic Tmpact of Catawha Gaming

labor to the Catawba Gaming Facility.” This is calculated using the Leonfief production

functions (Miller & Blair, 2009).

We also want to know which employees, industries (local vendors) and local governments will
benefit most from the investment in a Catawba Gaming Facility operation. Our local analysis
does just this. IMPLAN applies local data (industry, employment and tax — Local Mix) and -
calculates the effects in a defined study region (in this study, Lancaster and York Counties).

The local analysis again focuses on the importance of the high-quality local labor needed to
operate the Catawba Gaming Facility, and spin-off employment from vendors who will work
with and supply the Catawba Gaming Facility. Locally these include food service providers, real
estate, retail and wholesale trade. All of these industries are available in the study region. (See

Top 10 Industry Impacts in Table 3.)

The process described above produces direct, indirect and induced impacts based on specific and
empirical data regarding how wage earners, owners, industries and governments spend resources
when there is an economic change.

As the operating and visitor dollars are spent and re-spent in the York County area, additional

economic activity is created for those companies and individuals that supply goods and services
to the Catawba Gaming Facility. The recipients of this income will spend this income on other

goods and services.
Each time, some of the purchases will be for goods and services inside the York County area and

the surrounding counties and some will be for goods and services from outside the area (referred
to as “leakages”). The well-known “multiplier effect” estimates the aggregate amount of local

buying and selling that occurs.
The multipliers used in this analysis estimate three components of total change within the local
area:

* Direct effects represent the initial change in the industry in question.

* Indirect effects are changes in inter-industry transactions as supplying indusiries
respond to increased demands from the directly affected industries.

* Induced effects reflect changes in local spending that result from income changes
in the directly and indirectly affected industry sectors.

This cycle of spending continues until leakages from the region (spending on goods and services
outside the area) stop the cycle. Due to these multiplier effects, the initial, direct investment

results in indirect and induced impacts of many more dollars.

Milev & Associates, Ine.
December 2011
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Construction Iimpacts

The construction phase impacts from the Catawba Gaming Facility’s initial development and
mstallation will have substantial impacts on the York County economy.  These construction
impacts will be generated in two construction projects; the gaming facility first, and then the two

hotels.

As seen in Table 1, the compounding effects of the multiplier cause the initial direct employment
of an estimated 684 employees constructing the Catawba Gaming Facility to result in indirect
and induced impacts of an additional 378 more jobs in the York/Lancaster County area — for a

total of 1,062 jobs supported during the gaming facility construction phase.

These jobs will generate substantial labor income. During the facility construction period, it is
estimated that there will be $25.6 million in direct labor income generated by the construction of
the facility. This direct labor income will have indirect and induced impacts of another $15.9

million for a total impact labor income of almost $41.6 million.

Total direct output (total economic activity) generated by the construction phase of the Catawba
Gaming Facility will be $79.5 million. The indirect and induced impacts will generate another
$42.2 million for a total impact on the local York/Lancaster County area economy of over

$121.8 million during the construction phase of the gaming facility.

Table 1

Catawba Gaming Facility
Construction Impacts
(Totals may not equal due to rounding)

Impact Type Employment Labor Income Output
Direct Effect 634 $25,650,466 $79,499,996
Indirect Effect 170 $8,808,300 $20,650,610
Induced Effect 208 $7,110,506 $21,680,572

Total Effect 1,062 $41,569,272 $121,831,179

Milev & Associares. Ine.
Decembes 2011
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As seen in Table 2, the compounding effects of the multiplier cause the initial direct employment
of an estimated 2,143 employees constructing the Catawba Gaming Hotels to result in indirect
and induced impacts of an additional 1,185 more jobs in the York/Lancaster County area — for a
total of 3,328 jobs supported in during the gaming hotel construction phase.

These jobs will generate substantial labor income. During the hotel construction period, it is
estimated that there will be $82.1 million in direct labor income generated by the construction of
the hotels. This direct labor income will have indirect and induced impacts of another $50.9
million for a total impact labor income in of almost $133.0 million.

Total direct output (total economic activity) generated by the construction phase of the Catawba
Gaming hotels will be $260.0 million. The indirect and induced impacts will generate another
$135.5 million for a total impact on the local York/Lancaster County area economy of over
$395.5 million during the construction phase of the hotels.

Table 2

Catawba Gaming Hotels
Construction Impacts
(Totals may not equal due to rounding)

Impact Type Employment LaborIncome = Qutput
Direct Effect 2,143 $82,068,515 5260,000,004
Indirect Effect 534 528,182,106 $66,347,657
Induced Effect 651 $22,750,020 $69,178,157

Total Effect 3,329 $133,000,631 $395,525,818

Mileyv & dssociaies, Tnc.

December 2011
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The Economic lmpact of Catawba Gaming

As seen in Table 3, the combined impacts from the construction of the gaming facility and hotels
are substantial. The compounding effects of the multiplier cause the initial direct employment of
an estimated 2,827 employees constructing the Catawba Gaming facility and hotels to result in
indirect and induced impacts of an additional 1,564 more jobs in the York/Lancaster County area
— for a total 0f 4,391 jobs supported in during the gaming facility and hotel construction phase.

These jobs will generate substantial labor income. During the gaming facility and hotel
construction period, it is estimated that there will be $107.7 million in direct labor income
generated by the construction of the gaming facility and hotels. This direct labor income will
have indirect and induced impacts of another $66.7 million for a total impact labor income in of

almost $174.6 million.

Total direct output (total economic activity) generated by the construction phase of the Catawba
Gaming facility and hotels will be $339.5 million. The indirect and induced impacts will
generate another $177.7 million for a total impact on the local York/Lancaster County area
economy of over $517.4 million during the construction phase of the gaming facility and hotels.

Table 3

Catawba Gaming Facility & Hotels
Total Construction Impacts
(Totals may not equal due to rounding)

Impact Type Employment  Labor Income QOutput
Direct Effect 2,827 $107,718,981 $339,500,000
Indirect Effect 705 $36,990,406 $86,998,267
Induced Effect 859 $29,860,526 $90,858,729

Total Effect 4,391 $174,569,913 $517,356,597

Miler & Assoziates. fiic.,

Decenmber 2011

i b
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Ongoing Permanent Impacts

Once construction activity is completed and the Catawba Gaming Facility begins to ramp up its
operations, there will be more permanent, ongoing economic impacts generated in the York

County area.

Table 4 summaries the impacts that could be expected in the once the gaming facility and hotels
are operational.  As seen in Table 4, there will be 3,000 direct jobs at the Catawba Gaming
Facility and another 966 jobs supported in the York/Lancaster County area for a total
employment impact of 3,966 jobs supported by the Catawba Gaming Facility.

These jobs will generate substantial labor income in the York County area. As seen in Table 4,
the direct labor income generated by the operations of the Catawba Gaming Facility will be an
estimated $93.6 million a year. This direct labor income will have multiplied impacts in the area
and generate an additional $36.7 million in indirect and induced labor income for a total of

$130.3 million in total labor income in the York/Lancaster area.

Once the facility is operating and continning for the life of the Catawba Gaming Facility, there
will be more than $150.7 million in annual direct economic activity generated in the
York/Lancaster area as a result of the Catawba Gaming Facility’s operations. This direct output
of $150.7 million will have indirect and induced impacts of an additional $108.2 million for a
total impact on the York/Lancaster area of an estimated $259.0 million a year.

Table 4

Catawba Gaming Facility
Ongoing Permanent Impacts -

Tmpact Type Employment Labor Income Output
Direct Effect 3,000 $93,600,000 $150,737,087
Indirect Effect 324 $14,223,846 $39,918,177
Induced Effect 642 $22,508,914 $68,317,499

Total Effect 3,966 $130,332,760 $258,972,763

Miley & Associates, Inc.
December 2011
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As seen in Table 5, these indirect and induced impacts will be felt across a wide spectrum of
There will be additional industries impacted by the

industries in the York/Lancaster economy.
operations of the Catawba Gaming Facility, but Table 5 highlights the ones that will be impacted

Draft 12.15.11

Ihe Eeonomic lupact of Caiivba Guining

the largest in terms of new jobs.

Table 5

Top Ten Industries Impacted
By the Catawba Gaming Facility

Top 10 Industries Impacted

Total Jobs
Supported

Gaming Industires
Food Service
Buidling services
Employment services
Real Estate

Private Households
Civic Organizations
Legal services
Offices of Physicians

! Accounting Services

Miley & Associaies. lie.

Deceinber

2001
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3. Fiscal Impacts of the Catawba Gaming Facility

In addition to the economic impacts outlined above, the Catawba Gaming Facility will have
substantial fiscal impacts on South Carolina. There will be two major sources of fiscal impact
that the Catawba Gaming Facility will have on the State: Gaming fees collected by the Catawbas
and contributed directly to the State General Fund and sales and income taxes generated by the

additional economic activity outlined above.

If the Catawba Gaming Facility has a similar agreement with South Carolina as the Eastern Band
of Cherokee Indians has with North Carolina, it is estimated that the State will receive over $100

million a year from gaming revenues.

In addition to the direct gaming revenues that the state will receive, the state will also benefit
from the Catawba Gaming Facility by the sales and income taxes generated by the economic
activity at the facility. In order to estimate the revenue impacts of this economic activity, the
methodology utilized by the South Carolina Coordinating Council on Economic Development in

their Benefit-Cost Model is used in this study.’

Based on the estimated annual total labor income impacts as indicated in Table 4, there would be
an estimated $9.8 million per year generated to the State’ General Fund from sales and income
taxes generated by the Catawba Gaming Facility. The construction impacts would be short term
but would also generate one-time revenue impacts of $13.1 million for the general fund.

Together, these direct payments and sales and income taxes would generate an estimated $109.8
million for the State of South Carolina annually.

Miley & Associates, Tne.
Deceinber 2011
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4. Summary and Conclusion

Based on this analysis, it is evident that the proposed Catawba Gaming Facility will have a
positive economic impact on the York/Lancaster area and the State of South Carolina.

The construction of the proposed Catawba Gaming Facility will generate and support more than
4,300 jobs in the York/Lancaster area. More than $174 million in labor income will be
generated in the York County area as a result of the construction of the facility. The total
impacts on the York/Lancaster area will be more than $517 million in economic activity during

this phase of the Catawba Gaming Facility’s development.

Once the Catawba Gaming Facility is constructed and operating, the ongoing permanent impacts
on the York/Lancaster area will be substantial. The proposed Catawba Gaming Facility will
generate and support an estimated 3,966 jobs on an annual basis through its direct and indirect
impacts. More than $130.3 million in labor income will be generated on an annual basis from
the Catawba Gaming Facility’s operations and continue for the life of the Catawba Gaming
Facility. The total impacts on the York County area will be more than $259 million in economic
activity per year once the Catawba Gaming Facility is in full operation.

And finally, the fiscal impacts of the Catawba Gaming Facility operations would have a
substantial impact on State government revenues. It is estimated that more than $109.8 million
would be generated per year from direct payments from the Catawba Gaming Facility as well as
sales and income taxes generated by the new economic activity supported by the Gaming

Facility.

Miley & Associates, liic.
Decembei 2011
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Notes:

' IMPLAN is regional modeling system developed by MIG, Inc., Stillwater, MN.
% The latest data available for the IMPLAN modeling system are for the 2009 calendar year. However, the final

dollar impacts estimated in this analysis reflect 2011 prices.
* The Coordinating Council for Economic Development’s Benefit-Cost Model assumes 7.5% of gross income will

be generated in general sales and state income taxes.

Miley & Associares, Iic.
Decemnber 2017
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)

COUNTY OF RICHLAND ) FIFTH JUDICIAL CIRCUIT

The Catawba Indian Nation, a/kia ) Case No. 2012-CP-40-00626

The Catawba Indian Nation of South )
Carolina, a/k/a The Catawba Indian )
Tribe of South Carolina,

Plaintiff,

vs.
ANSWER
State of South Carolina and Mark
Keel, in his official capacity as
Chief of the South Carolina Law
Enforcement Division,

66 ¢ Wd 22 833U

Defendants.

R S N N S

South Carolina Attorney General Alan Wilson, on behalf of the State of South Carolina,
and on behalf of Mark Keel, in his official capacity as Chief of the South Carolina Law
Enforcement Division, in answer to the Complaint; will respectfully show unto the Court that:

FOR A FIRST DEFENSE

L The Complaint fails to state a claim for which relief can be granted.

FOR A SECOND DEFENSE

I1. Plaintiff’s action is barred by res judicata and cotlateral estoppel.

FOR A THIRD DEFENSE

1. Defendants assert that the Plaintif”s claims are barred by the doctrines of waiver
and estoppel.

FOR A FOURTH DEFENSE

V. Defendants assert that Plaintiff"s claims are barred by the doctrine of /laches.
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FOR A FIFTH DEFENSE

V. Defendants assert that Plaintiff’s claims are barred and/or limited by application

of the statute of limitations.

FOR A SIXTH DEFENSE

VI.  Defendants assert that Plaintiff’s claims are barred by the absence of statutory

authority for the relief requested.

FOR A SEVENTH DEFENSE

VII.  Plaintiff has no constitutional, statutory, contractual, vested or property right or
interest which entitles it to operate video poker or similar gaming devices on its reservation.

FOR AN EIGHTH DEFENSE

VIIL. Defendants assert that Plaintiff’s claims are barred by federal law.

FOR A NINTH DEFENSE

IX. Defendant Keel has not violated any clearly established right of the Tribe of
which a reasonable person would have known and Defendant Keel acted in good faith within the

course and scope of his official responsibilities at all times and pleads qualified immunity to the

extent application in this action.

FOR A TENTH DEFENSE

X Plaintiff cannot show that it will suffer irreparable injury, show that a substantial
right has been threatened, show that Defendants have acted wrongfully or in excess of legal
authority and rights, or show that it has no adequate remedy at law sufficient to obtain injunctive
relief.

FOR AN ELEVENTH DEFENSE AND BY WAY OF ANSWER

XI. Defendants respond to the opening statement of Plaintiff’s Complaint, which
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states as follows: “Plaintiff, pursuant to Rule 57 of the South Carolina Rules of Civil Procedure
and S.C. Code Ann. §§ 15-53-10, et seq., would respectfully show unto the Court that” by
stating that Plaintiff’s opening statement appears to be a statement of Plaintiff’s case to which no
response js required. As to those portions of the referenced opening statement made by Plaintiff
to which response is required, denied. As to the remaining portions of Plaintiff’s Complaint,
Defendants answer each of the allegations of the Complaint by the numbers which correspond or
refer to the number of paragraphs of the Complaint as follows. Each allegation of the Complaint
not hereinafier specifically admitied, qualiﬁed or explained is denied.

1. Asto the allegations of Paragraph ! of Plai_ntiff‘s Complaint, it is admitted that the
Catawba Indian Nation (the Tribe) is, for certain purposes, a federally recognizéd Indian Tribe
with its reservation on lands owned by the United States of America and held in frust for the
benefit of the Tribe. It is further admitted that said reservation is located within the geographic
boundaries of the Siate of South Carolina. The rcmaining allegations of this paragraph are
denied.

2. In response to Paragraph 2 of the Complaint, itisadmitted that the State of South
Carolina is a party to the Catawba Indian Claim Settlement Act, § 27-16-10, e seq. The
remaining allegations of Paragraph 2 of Plaintiff’'s Complaint appear to be a statement of
Plaintiff's case to which no response is required. As to those portions of Paragraph 2 of
Plaintiff’s Complaint to which response is required, denied.

3. The allegations of Paragraph 3 of Plaintiff’s Complaint are admitted.

4. In response to Paragraph 4 of Plainiff’'s Complaint, reference would be made to S.C.
Code § 15-77-50. In further response to Paragraph 4 of Plaintiff’'s Complaint, the Defendants

would crave reference to the Catawba Indian Claim Settlement Act, § 27-16-10, ef seq. The
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remaining allegations in paragraph 4 appear to be a statement of Plaintiff’s case to which no
response is required. As to those portions of Paragraph 4 to which a response is required, demed.

5. Inresponse to Paragraph 5 of Plaintiff’s Complaint, reference -would be made to the
cited statutory provisions. As to any allegations contained in Paragraph 5 of the Com‘p-laint
outside of the referenced Code provisions, denied upon lack of sufficient informgtion to form a
belief.

6. Inresponse to Paragraph 6 of Plaintiff’s Complaint, reference would be craved to
S.C. Code § 27-16-110(A). As to any allegations of Paragraph 6 of Plaintiff’s Complaint, denied
upon lack of sufficient information to form a belief.

7. [n response to Paragraph 7 of Plaintiff’s Complaint, reference would be craved to
the Catawba Indian Claim Settlement Act, § 27-16-10, er seq., Code of Laws of South Carolina
(1976, as Amended). As to any allegations of Paragraph 7 of Plaintiff’'s Complaint, denied.

g The general nature of the allegations set forth in Paragraph 8 of Plaintiff’s
Complaint require Paragraph 8 to be denied.

9. In response to Paragraph 9 of Plaintiff’s Complaint, reference would be craved to
the Gambling Cruise Act, S.C. Code §§ 3-11-100, e seq. As to any allegations of Paragraph 9 of
Plaintiff’s Complaint, denied..

‘10. In response to Paragraph 10 of Plaintiff’'s Compfaint, reference would be craved
to the Gambling Cruise Act, §§ 3-11-100, ef seq. As to any allegations of Paragraph 10 of
Plaintiff’s Complaint, denied.

11. In response to Paragraph 11 of Plaintiff’s Complaint, reference would be craved
to the Gambling Cruise Act, § 3-11-10, ef seq., and to matters which are of public record. Asto

any allegations set forth in Paragraph 11 of Plaintiff’s Complaint, denied.
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12. In response to Paragraph 12 of Plaintiff’s Complaint, reference would be craved
to the Gambling Cruise Act, S.C. Code Ann. §§ 3-11-10, er seq. As to any allegations of
Paragraph 12 of Plaintiffs Complaint, denied.

3. In response to Paragraph 13 of Plaintiff’'s Complaint, reference would be craved
to the Gambling Cruise Act, S.C. Code Ann. §§ 3-11-10, ef seq. As to any allegations of
Paragraph 13 of Plaintiff>s Complaint, denied.

14, In response to Paragraph 14 of Plaintiff’s Complaint, denied.

15.  Inresponse to Paragraph 15 of Plaintiff's Complaint, reference would be craved
to Defendants’ responses to Paragraphs 1 through 14 above.

16. Iﬁ response to Paragraph 16 of Plaintiff's Complaint, the first sentence of
Paragraph 16 which states, “The interpretation of the -Settle.mem Agreement and contractual
rights of the parties with regards fo the Tribe’s gaming rights will resolve the controversy and
will remove any existing uncertainties” appears 10 be a statement of Plaintiff’s case to which no
response is required; as to that portion of Paragraph 16 to which a response is required, denied.
As 10 the remaining portions of Paragraph 16 of PlaintifT’s Complaint, denied.

I7. Paragraph 17 of Plaintiff’'s Complaint appears to be a statement of Plaintiff’s
Complaint to which no response is required. As to that portion of Paragraph 17 of Plaintiff’s
Complaint to which a response is required, denied.

18.  Paragraph 18 of Plainiiff’s Complaint appears to be a statement of Plaintiff’s case
to which no respoﬁse is required. As to that portion of Paragraph 18 of Plaintiff’s Complaint to
which a response is required, denied.

19. In responsc.to. Paragraph 19 of Plaintiff’s Complaint, reference would be craved

1o the cited South Carolina Supreme Court case, Catawba Indian Tribe of South Carolina v. State
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of South Carolina, 372 S.C. 519, 642 S.E.2d 751 (2007) and the referenced statutory provisions.
As to the allegations of Paragraph 19 of Plaintiff's Complaint, denied.

20.  In response to Paragraph 20 of Plaintiff’s Complaint, denied.

21. In response to Paragraph 21 of Plaintiff’s Complaint, denied.

22. In response 1o Paragraph 22 of Plaintiff’s Complaint, denied.

23.  Inresponse to Paragraph 23 of Plaintiff’s Complaint, denied.

24, Inresponse to Paragraph 24 of Plaintiff’s Complaint, denied.

WHEREFORE, having fully answered the Complaint herein, Defendants demand that the
Complaint be dismissed with prejudice, that Defendants be awarded costs and attorneys’ fees‘
under applicable statutory provisions and authori.ties, and that the Court award such other and
further relief as deemed just and proper.

ALAN WILSON
Attorney General

ROBERT D. COOK
Deputy Attorney General
E-mail: AGRCOOK@scaga.pov

C. HAVIRD JONES, JR.
Assistant Deputy Attorney General
E-mail: AGSJIONES@iscag. gov

1000 Assembly Street

Rembert C. Dennis Building

P. 0. Box 11549

Columbia, South Carolina 29211
Telephone: (803) 734-3970
Fax: (803) 734-3524

By: / /

ATTORNEYS FOR DEFENDANTS

February 22, 2012,
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND FIFTH JUDICIAL CIRCUIT

The Catawba Indian Nation a/k/a The Case No. 2012-CP-40-00626
Catawba Indian Nation of South Carolina
a/k/a The Catawba Indian Tribe of South

Carolina, MEMORANDUM IN SUPPORT OF

PLAINTIFF’S MOTION FOR _
Plaintiff, SUMMARY JUDGMENT - &
vs. O 3 :Fx;
o = G
State of South Carolina and Mark Keel, in 2 oD E:- :_3?
his official capacity as Chief of the South f”l" - mg
Carolina Law Enforcement Division, e = -
T3 T ==
Defendants. g o =
A

e N N M N N el N e N S M N S Ml N S e N N

Plaintiff, the Catawba Indian Nation (the “Catawba Nation™), hereby submits this

Memorandum in Support of its Motion for Summary Judgment.

Factual and Legal History

In the above-captioned action, the Catawba Nation seeks declaratory relief to
conclusively vindicate the rights of the Catawba Nation based upon changes in state law as they
relate to state and federal settlement acts implementing a Settlement Agreement between the
Catawba Nation and the state of South Carolina.!

The history leading up to the Settlement Agreement and the State’s subsequent treatment
of the Catawba Nation following its passage demonstrate a pattern of interference with the

Catawba Nation’s rights. The Catawba Nation is in urgent need of judicial intervention to

prevent further harm.

! Notably, the largest gambling operator in South Carolina is the State, which has placed electronic lottery
gaming machines throughout the State. See South Carolina Education Lotiery Act, 2091 S.C. Act No. 59
(effective June 13, 2001, as codified at S.C. Code Ann. § 59-159-10 et seq.). “Gaming” and “Gambling”

are synonymous terms.
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Upon arrival on the North American continent, Europeans encountered an indigenous
population. In what Became the colonies of South and North Carolina, the Europeans
cncountered the Catawba Nation. In structuring their dedlings with indigenous peoples,
Europeans reacted generaﬂy as they had in Europe by entering into treaties which acknowledged
the co-equal sovereign status of the Europeans and the North American Indians. See Worcester v,
Georgia, 31 U.S. 515, 8 L.Ed 483 (1832).

In 1760 and again in 1763,. representatives of the King of England entered into certain
treaties with the Catawba Nation, the terms of which granted the Catawba Nation exclusive
occupancy of a 15-mile square territory on the northwest frontier of the South Carolina colony
free from encroachment by colonists.

Following the American Revolution the rights and obligations to enter treaties passed
from the crown to the States. Upon the adoption of the United States Constitution, the original
sfates ceded exclusive authority to deal with Indian Tribes to Congress.

In 1840 the State of South Carolina, without the approval of Congress, purported to enter
into a treaty with the Catawba Nation wherein the Catawba Nation would exchange its 144,000
acre reservation for a new reservation in western North Carolina. However, the promise was not
lept, and no new reservation was conveyed to the Catawba Nation. Then, in or around 1843, the
surviving members of the Catawba Nation were settled on 630 acres located within the 144,000
acres that had been the reservation created by the treaties of 1760 and 1763.

Despite tireless efforts to seek redress for the loss of its Jand, no progress was made until
1980, when a suit was filed in the U.S. District Court seeking the return of the treaty land and
trespass damages. See South Carolina v. Catawba Indian Tribe, Inc., 476 U.S. 498 (1986). This

massive land claim litigation led to a decade’s length of negatiations which ultimately resulted in

[\
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a settlement. The settlement of the land claim is memorialized in a Settlement Agreement as
well as state legislation (“State Act”), S.C. Code Ann. §§ 27-16-10 et. seq., and in turn, was
ratified by Congress (“Federal Act”). 25 U.S.C. §§ 941 et. seq. The Federal Act provided that
the Settlement Agreement and State Act were to be complied with as if they were federal
legislation. 25 U.S.C. § 941b(a)(2).
At issue in this case is a single provision of the Settlement Agreement which provides:
“[t]he {Catawba Nation] may permit on its Réservation video poker or similar

electronic play devices to the same extent that the devices are authorized by state

law.”  Settlement Agreement, Section 16.8; accord S.C. Code Ann. § 27-16-
110(G).

Pursuant to the gaming rights set forth in the Settlement Agreement and based upon
subsequent changes in state law, which currently authorize video poker and similar electronic
play devices, the Catawba Nation has the right to open and operate a gaming facility on its
Reservation which offers the identical gaming devices that are now authorized by the South
Carolina Gambling Cruise Act, S.C. Code Ann. § 3-11-100 et seq. The Catawba Nation now
seeks summary judgment in its favor.

Standard of Review

Summary judgment is appropriate when the Court is satisfied that “there is no genuine
issue as to any material fact and that the moving party is entitled to a judgment as a matter of
law.” Rule 56, SCRCP. “The purpose of summary judgment is to obviate delay where there is
nc material issue of fact.” Loyd’s Inc. v. Good, 306 .S.C. 450, 454-55, 412.S.E.2d 441, 444 (Ct.
App. 1991). A party opposing a motion for summary judgment must “do more than simply show
that there is some metaphysical doubt as to the material facts but must come forward with
specific facts showing that there is a genuine issue for trial.” Hedgepath v. AT&T Co., 348 S.C.

340, 354, 559 S.E.2d 327, 335 (Ct. App. 2001) (quoting Baughman v. AT&T Co., 306 S.C. 101,
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115, 410 S.E.2d 537, 545 (1991)) (internal quotes omitted and emphasis in original). “[Wlhen
plain, palpable, and indisputable facts exist on which reasonable minds cannot differ, summary
judgment should be granted.” Jd. at 355, 559 S.E.2d at 336. Further, “[a] party cannot escape
summary judgment on the mere hope that something may develop at trial.” Champibn Int’l
Corp. v. Fubanks, 291 S.C. 395, 398, 353 S-.EQd 880, 883 (Ct. App. 1987) (quoting Hanmond v.
Scott, 268 5.C. 137, 143,232 S.E.2d 336, 339 (1977).

Argument

The Catawba Nation is entitled to summary judgment as a matter of law. The Catawba
Nation seeks a declaration by the Court of the rights of the parties under the Settlement
Agreement. Speciﬁéa]ly, the Catawba Nation seeks a finding by the Court that the Agreement
and state law perﬁlit it to possess and operate on its Reservation all video poker and electronic
play devices currently authorized by the State through the Gambling Cruise Act, S.C. Code Ann.
§3-11-200.

The Secttlement Agreement provides that “[tjhe [Catawba Nation] may permit on its
Reservation video poker or similar electronic play devices to the same extent that the devices are
authorized by State law.” Settlement Agreement 16.8; S.C. Code Ann. §27-16-110(G). Since
the Scttlement Agreement was executed and enacted, the Catawba Nation’s gaming rights have
marched in lock-step with state law. When the Settlement Agreement was approved in 1993, the

Catawba Nation was authorized to offer video poker gaming on its Reservation. Then, in 1999,
when the State enacted S.C. Code § 12-21-27102, the Catawba Nation sought declaratory relief

to interpret their gaming rights under the Settlement Agreement and pursuant to S.C. Code §27-

16-110(G). In Catawba Indian Tribe v. South Caroling, 372 S.C. 519, 642 S.E.2d 751 (2007),

2 This statute imposed a general prohibition on certain types of gaming machines, including video poker
machines. :
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the Supreme Court held that the Catawba Nation’s gaming rights under the Settlement
Agreement were subject to subsequent changes in state law. As a result, the court held that the
Catawba Nation could no longer offer video poker on its Reservation.

However, following the initial repeal of video poker, South Carolina has since authorized
the use of the same gaming devices through other legislation and state action This triggered new
gaming rights under the Seftlement Agreement and the Supreme Court’s spe.c.iﬁc interpretation
of it. As such, the Catawba Nation is merely sceking the same authorization now permitted
under state law, and as set forth> below it is entitled to summary judgment on the pending
Declaratory Judgment action.

A. The Settlement Apreement and subsequent South Carolina authorization of
gambling throush the South Carolina Gambling Cruise Act provide the

Catawba Nation an explicit right to operate video poker and other similar
electronic devices on its Reservation.

1. Catawba Nation Gaming Riphts Under the Settlement Agreement

In 1993, Congress ratified a Settlement Agreement between the Catawba Nation and the
State of South Carolina. 25 U.S.C. §941 et seq. Consistent with the Settlement Agreement, the
Federal Settlement Act provides that “[t]he Indian Gaming Regulatory Act (25 U.S.C. 2701 et
seq.) shall not apply to the [Catawba Nation].” 25 U.S.C. §9411(a). It further provides:

The [Catawba Nation] shall have the rights and responsibilities set forth in the
Settlement Agreement and the State Act with respect to the conduct of games of
chance. Except as specifically set forth in the Settlement Agreement and the State
Act, all laws, ordinances, and regulations of the State, and its political
subdivisions, shall govern the regulation of gambling devices and the conduct of
gambling or wagering by the [Catawba Nation] on and off the Reservation.

25 U.S.C. §9411(b). Section 16 of the Settlement Agreement also provides:

Except as specifically provided in the Federal Implementing iegisiation and this
Apgreement, all laws, ordinances, and regulations of South Carolina and its
political subdivisions govern the conduct of gaming or wager by the [Catawba
Nation] on and off the Reservation.
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Section 16.2 (emphasis added); accord S.C. Code Ann. §27-16-110(A) (“Except as specifically

provided in the federal implementing legislation and this chapter, all laws, ordinances, and
regulations of South Carolina and its political subdivisions govern the conduct of gambling or
wager by the [Catawba Nation] on and off the Reservation.”).

Although the Settlement Agfeement and subsequent Supreme Court interpretation make
it clear the State’s gaming laws and regulations apply to the Reservation, the Settlement
Apgreement contains important exceptions. First, the Settlement Agreement contains a number of
provisions that provide the Catawba Nation with important rights to offer bingo both on and off
of its reservation lands. Sections 16.3 —16.7 and 16.9; accord 5.C. Code Ann. §27-16-110(B)-(F)
and (H).

Second, and more importantly for this motion, the Settlement Agreement contains a broad
exception for “video poker or similar electronic play devices.” That provision provides:
The [Catawba Nation] may permit on its Reservation video poker or similar
electronic play devices fo the same extent that the devices are authorized by State
law. The [Catawba Nation] is subject to all taxes, license requirements,
regulations, and fees governing electronic play devices provided by state law,
except if the reservation is located in a county or counties which prohibit the
devices pursuant to state law, the [Catawba Nation] nonetheless must be permitted
to operate the devices on the Reservation if the governing body of the [Catawba
Nation] so authorizes, subject to all taxes, license requirements, regulations, and
fees governing electronic play devices provided by state law.
Section 16.8 (emphasis added); accord S.C. Code Ann. §27-16-110(G).
When the Settlement Agreement was entered into in 1993, the State permitted video
poker. See South Carolina v. Blackmon, 304 S.C. 270, 403 S.E.2d 660 (1991). However, that
authorization was repealed in 1999. As noted above, the issue of whether the Catawba Nation

could continue to operate video poker was litigated in Catawba Indian Tribe v. South Carolina,

372 8.C. 519, 642 S5.E.2d 751 (2007). In that case, the South Carolina Supreme Court ruled that
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the Catawba Nation could no longer offer video poker after the State repealed the statutory

authorization for such games. As explained by the Court:

The first sentence of 27-16-110(G) clearly binds Respondent [Catawba Nation] to
any subsequent state legislative enactments affecting video poker devices. The
inclusions of the phrase “to the same extent that the devices are authorized by
state law” is indicative of the parties’ intent for Respondent to be subject to any
future changes in state law regarding video poker devices.

372 S.C. at 529, 642 S.E.2d at 756 (emphasis added) (footnote omitted).

While the Cafawba decision dealt with a law that restricted gaming, its rationale is not
limited to the negative. Rather, it applies with equal force to subsequent laws that may expand
gaming rights. By ruling that the Catawba Nation is subject to “any subsequent enactments
affecting video poker devices,” (emphasis added), the decision is clear that the Catawba Nation’s
gaming rights are not static but vary according to c-ﬁrrent law. Thus, any future State
authorization of video poker or similar electronic gaming immediately triggers an equivalent
right to offer those same devices on ifs Reservation. It is apparent that this is exactly the same
argument the State proffered to the Supreme Court in efforts to forever bind the Catawba
Nation’s gaming rights to changes in the law. Specifcially, the State of South Carolina and the
Attorney General argued to the Supreme Court in the Catawba decision that:

We submit this is the only reasonable interpretation: regardless of what state law

was and is with respect to video gambling, it is equally applicable to the Catawba

[Nation]. This reading of the Agreement and ratifying legislation is one entirely

consistent with a continuation of the [Catawba Nation]’s placement on equal

footing . . .

Reply Brief of The State of South Carolina, Carawba v. S.C. et al (2007); and:

. ; .the “authorized by law” language, as used in § 27-16-110(G), contemplated

that future changes in the law concerning video poker would also be applicable to

the [Catawba Nation]. . . the “authorized by state law” language, contained in the

first sentence, was always present and inextricably ties the Tribe to whatever state

law allows or prohibits concerning video poker . . . That “if and when” has now
occurred. Such a sensible construction is also entirely in accord with the

)
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Congressional Act, which provides that “state law shall govern the regulation of

gambling devices on and off the Reservation.” 25 U.S.C. § 941 (b); Narragansett,

supra. This construction correctly treats the [Catawba Nation] equally to all South

Carolinians.

Final Brief of The State of South Carolina, Catawba v. S.C. et al. (2007).

Now that current state law vests the Catawba Nation with the right to operate video poker
and similar electronic play devices on its Reservation, fhese statements would beg the question
as to which postion the Attorney General and State will choose in this action, when it was their
original effort to inextricably intertwine the Catawba Nation’s rights to fluid gaming laws.
Restoring the Catawba Nation’s gaming rights would satisfy the contractual and ethical

obligations to which the State is bound under the Settlement Agreement.

2. Gaming Rights Arguments Available to the Catawba Nation Under
Gambling Cruise Act. -

As quoted above, the Settlement Act and interpreting Supreme Court opinions provide
that “[t]he [Catawba Nation] may permit on its Reservation video poker or similar electronic
play devices to the same extent that the de\;ices are authorized by Stalc Law.” S.C. Code Ann.
§27-16-110(G) (emphasis added). Notably, this provision appears to allow the Catawba Nation
to offer two separate types of games: (1) video poker and (2) similar electronic play devices.

In the case of both “video poker” and “similar electronic play devices,” the Settlement
Agreement conditions the Catawba Nation’s righ._t to offer such games on whether the State has
“authorized” those games. The C_atawba Nation agrees with the arguments previously advanced
by the Statc and the Attorney General in the 2007 Catawba case wherein the South Carclina
Supreme Court unequivocally held that the Settlement Agreement makes the Catawba Naiton
“subject to any future changes inlstate law regarding video poker devices.” 372 S.C. at 529, 642

S.E.2d at 756. The State’s enactment of the Gambling Cruise Act in 2005 has now renewed the
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Catawba Nation's right to offer video poker and similar electronic devices on its Reservation.
In 2005, the South Carolina Legislature passed the Gambling Cruise Act, S.C. Code Ann.
§3-11-100 et seq. Under this Act, the Legislature delegated to local governments
the power to regulate or prohibit gambling aboard gambling vessels while such
vessels are outside the territorial waters of the State, when such vessels embark or
disembark passengers within their respective jurisdictions for voyages that depart
from the territorial waters of the State, sail into United States or international
waters, and return to the territorial waters of the State without an intervening stop.
S.C. Code Ann. §3-11-200(A).
The Gambling Cruise Act defines “gambling” or “gambling device” to mean “any game

of chance and includes, but is not limited to, slot machines, punchboards, video poker or

blackjack machines, keno, roulette, craps, or any other card gambling game.” S.C. Code Ann.

§3-11-100(2) (emphasis added). As noted above, the Settlement Agreement allows the Catawba

Nation to offer “video poker and similar electronic play devices to the same extent that the

devices are authorized by State law.” Section 16.8 (emphasis added); accord S.C.. Cdde Ann.

§27-16-110(G). In this case, South Carolina has authorized video poker and similar electronic
play devices pursuant to the Gambling Cruise Act. Based on the plain languége of the Settlement
Agreement, the Gambling Cruise Act constitutes “authorization” of gambling devices under state
law, including but not limited to, video poker machines.

3. Interpretation of the plain language of 5.C. Code §27-16-110(G). as it relates

to South Carolina’s authorization of gaming under the Gambling Cruise Act.
authorizes gaming in favor of the Catawba Nation.

i “Authorization” by State Law.

The Supreme Court previously held that *the langrage of § 27-16-110{(G) is
unambiguous.” Catawba Indian Tribe v. South Carolina, 372 §.C. 519, 642 S.E.2d 751 (2007).

If a statute’s language is plain, unambiguous, and conveys a clear meaning, then “the rules of
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statutory interpretation are not needed and the court has no right to impose another meaning.”
Hodges v. Rainey, 341 S.C. 79, 85, 533 S.E.2d 578, 581 (2000). Therefore, the analysis should
end here with the words being given their plain and ordinary meaning. Tilley v. Pacesetter
Corporation, 355 S.C. 361, 585 S.E.2d 292 (2003). In this case the literal interpretation § 27-16-
110(G) dictates that the Catawba Nation’s right to resume gaming is immediately defined and
triggered by the “authorization” of state law. The Gambling Cruise Act is an “authoﬁéation” of
gambling devices for purposes of the Settlement Act. Assuming the Statute remains
unambiguous as it was previously identifed by our Supreme Court, the literal meaning of the

term “authorize” is straightforward, See e.g., Black’s Law Dictionary (9" ed. 2009) (“To give
g

legal authority; to empower.... To formally approve; to sanction....”).

The State has authority to regulate gambling within the Féderal waters that lie just
‘beyond thé State waters (the three mile limit) just as the State has certain regulatory authority on
the Federal trust lands that constitute the Catawba Nation’s Reservation. In the case of the
Federal waters, the State has the authority to grant a right to gamble or to deny that right.
Pursuant to the Gambling Cruise Act, the State has granted that right. In other words, the State
has authorized gaming (including video poker) and with it a gaming regulatory and tax écherne,
which operates directly upon the gaming operations during the cruise and upon the related and
supporting activities that occur on shore.

South Carolina adopted the Gambling Cruise Act pursuant to authority granted to the
states by Congress in 1992 when it amended the Johnson Act, 15 U.S.C. § 1151 et seq., to lift the
general federal prohibition against gambling on United States flag vessels. The purpose of this
amendment was to use gambling devices to encourage the growth of the United States flag cruise

industry. At the same time, recognizing that some states might object to these gambling cruise
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vessels being in their ports, Congress granted to states the authority to decide whether any
"cruises to nowhere" (by United States or foreign flag vessels) will be permitted from that state's
ports. Thus, 15U.S.C. § 1175(b}(2)(A) provides that such gambling cruises are not permitted "if
the State or possession of the United States in which the voyage or segment begins and ends has
enacted a statute the terms of which prohibit . . . use [of gambling devices] on that voyage or
segment." (Emphasis added). According to Congressman Davis:

Individual states are granted or delegated greater authority to enact legislation to

prohibit gambling on cruises to nowhere and voyages between hwo points in the

same State even if the vessel leaves State waters. However, nothing in H.R. 3866

or its limited delegations is to be construed as authorizing a State to enact statutes

which discriminate against U.S.-flag vessels.

138 Cong. Rec; H71 (Jan. 28, 1992)(statement of Rep. Robert Davis)(emphasis added).

As noted by the Fourth Circuit in Casino Ventwres v. Stewart, 183 F.3d 307, 311 (4* Cir.
1999), “by enacting section 1175 Congress extended the reach of state police power beyond state
territorial waters: that provision permits states to change the content of federal léw with respect
to cruises to nowhere.” (Emphasis added). Quite simply, Congress has extended the State’s
jurisdiction to include gambling beyond the State’s waters, so that the State has the power to
decide whether or not to allow such gambling. The power to decide whether to allow an activity
falls within the plain meaning of “authorize.” This is especially true whe'n considering the Stata;
through the legislature, did not simply “authorize” gaming. Instead, the State went so far as to
define what types of gambling vessels would be subject to the Act and set forth a specific
regulatory and taxing scheme to profit from the cruises. S.C. Code Ann. §3-11-400(c). Further,
the State set forth a definition of “gambling” that includcs certain machines, and provides for
their operation from the coastal counties of South Caroliné These games include, but are not

limited to, “slot machines, punchboards, video poker or blackjack machines, keno, roulette,

11
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craps, or any other card gambling game.” S.C. Code Ann. § 3-11-100(2).

With the regulation of gambling, what might be legal one minute may be absolutely
prohibited by the Legislature the next. See Joytime Distribs. & Amusement Co. Inc v. State, 338
S.C. 634, 528 S.E.2d 647 (1999); Westside Quik Shop v. Stewart, 341 S.C. 297, 534 S.E.2d 270
(2000). Conversely, what may once be prohibited one minute by the Legislature may be
absolutely legal the next, regardless of whether it was done as an intentional effort to thwart the
Settlement Agreement or simply a continning disregard of the Catawba Nation’s rights.

This Court should note that the State agreed with these same definitions for “authorize”
and the import of this term in the Settlement Agreement and in the previous action when
interpreting the parties’ rights. A previous definition advanced by the State is telling,

The “authorized by state law” language is not time-specific to 1993, or to any

other time. The word “authorize™ means “to grant authority or power to”; “to give

permission for.” American Heritage College Dictionary (3d ed.) Obviously, what

is now “authorized” may become “unauthorized,” subsequently. What is given

permission for, may be revoked. The framers, quite simply, conditioned the

Catawba [Nation’s] right to video poker upon whether “state law” continued to

“authorize” video poker devices. Further, it is well recognized that the term

“authorized by state law” includes future changes in state law. See e.g., Sitz v.

Dept, of State Police, 443 Mich. 744, 506 N.W.2d 209 (1993)

Final Brief of The State of South Carolina, Catawba v. S.C. et al. (2007).

The words of this statutorily adopted Settlement Agreement should be given their plain

and ordinary meaning without resorting to subtle or forced construction to limit or expand the

statute’s operation. The State has clearly “authorized™ various forms of gambling through the

Gambling Cruise Act.  Hitachi Data Sys. Corp. v. Leatherman, 309 S.C. 174, 420 S.E.2d 843
(1992).

ii. “Extent.”

58



Also, the Supreme Court’s holding that § 27-16-110(G) is unambiguous suggests that this
Court should give the term “extent” its literal and ordinary meaning. “[T]he [Catawba Nation]
may permit on its Reservation video poker or similar electronic play devices to the same extent
that the devices are authorized by State Law.” S.C. Code Ann. §27-16-110(G). In context of the
Gambling Cruise Act, the extent of games authorized therein included, but was not limited to,
“slot machines, punchboards, video poker or blackjack machines, keno, roulette, craps, or any
other card gambling game.” S.C. Code Ann. § 3-11-100(2).

In Catawba Indian Tribe v. South Caroliﬁa, 372 5.C. 519, 642 S.E.2d 751 (2007), the
Supreme Court defined “permit” as used in the first sentence as meaning “to allow” and cited
Blacl’s Law Dictionary 1160 (7™ ed. 1999) as its source of this definition. Logically, one would
expect the Court to use the same source to define another word in the same statutory sentence.
The term “extent” is defined as amount, scope, Tenge or magnitude. Black's Law Dictionary
1160 (7lh ed. 1999). While Black’s does not define the word “scope,” the Random House
Dictionary defines “scope” as “operation™ or “activity.” Thus, the Catawba Nation may permit
on its Reservation the same operation or activity as is authorized on the gambling boats which
are currently docked in the territorial waters of the State free from any threat of seizure by the
State.

iil. State’s new interpretation of “authorize” and “extent.”

The State now seeks to abrogate statutory rules of construction, and-it is attemptiag to
interpolate the Settlement Act to require the Catawba Nation to only conduct the same types of
permitted games on its Reservation if it includes non-territorial waters of the State. The Court
should disregard that analysis altogether.

First, it would run competely afoul of the doctrine of judicial estoppel as initially
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recognized in Hayne Fed. Credit Union v. Bailey, 327 S.C. 242, 251, 489 S.E.2d 472, 477
(1997). “Judicial estoppel precludes a party from adopting a pasition in conflict with one earlier
taken in the same or related litigation.” Id. The purpose of judicial estoppel is to protect the
integrity of the courts, not to protect litigants from allegedly improper or deceitful conduct by
their adversaries. Hawkins v. Bruno Yacht Sales, Inc., 353 S.C. 31, 42, 577 S.E.2d 202, 208
(2003). Although judicial estoppel in South Carolina generally applies to inconsistent statements
of fact, and not inconsistent positions of law, for this Court to allow the State to play fast and
loose with ifs obligations under the Settlement Agreement would be another miscarriage of
justice for the Catawba Nation.

The elements of judicial estoppel are as follows: (1) two inconsistent positions taken by
the same party or parties in privity with one another; (2) the positions are taken in the same or
related proceedings involving the same party or parties in privity with one aﬁother; (3) the party
taking the position must have been successful in maintaining that position and received some
benefit; (4) the inconsistency must be part of an intentional effort to mislead the court; and (5)
the two positions must be totally inconsistent. Cothran v. Brown, 357 S.C. 210, 215-16, 592
S.E.2d 629, 632 (2004). Unless the State remains consistent in its assertions that §27-16-110(G)
relate only to the legal status of the games, it will have meet each element of judicial estoppel
with remarkable efficiency.

Second, to interpret the word “extent” to include some geographic component would
violate a cardinal rule of statutory interpretation by reading in language noticeably absent from
the statute. Further, it would completely ignore the remaining portions of S.C. Code §27-16-
110(G), which apparently reflects that a geographic component was not controlling so long as

the gaming allowed to the Catawba Nation took place on the Reservation. Specifically, the

14
60



Settlement Agreement expressly provides that the Catawba Nation can offer authorized gambling
devices on its Reservation, even if located in a county that otherwise prohibits such games. This
confirms that the location of the authorized gambling is not controlling, as long as the activity
itself is authorized by state law.

The Settlement Agreement guaranteed the Catawba Nation certain rights for parity with
respect to otherwise authorized gaming devices which are solely conditioned ﬁpon it operating
these games on the Reservation. This is consistent with the legislative intent aﬁd stated purpose
of the Settlment .Agreemem to ensure the Catawba Nation had gaming rights on its Reservéﬁon
that, at a minimum, would be equivalent (to the same extent) to any State authorization of the use
of video poker or similar electronic devices. To find otherwise would suggest that the Catawba
Nation would be required to have an ocean or some other nonterritorial water on its 600 acre
reservation to obtain parity under the Gambling Cruise Act. “If possible, the court will construe
the statue so as to escape the absurdity and carry the intention into effect” Carmvba Indian
Tribe v. South Carolina, 372 8.C. 519, 642 S.E.2d 751 (2007)

In short, the provisions of the Settlement Apreement, the State Act and the implementing
Congressional legislation must be construed as they are written, not as the State would wish they
were written. Courts bave frequently emphasized over the years, in construing a statute or
statutes, the words must be given their plain and ordinary meaning without resort to subtie or
forced construction to limit or expand the statute’s operation. City of Myrtle Beach v. Juel P.
Corp. and Gay Dolphin, Inc., 344 S.C. 43, 543 S.E.2d 538 (2001). Statutes, as a whole, must
receive a practical, reason_ab]e, and fair interpretation consonant with the purpose, design and
policy of the lawmakers. NS Mills, Inc. v. South Carolina Dep’t. of Revenue, 331 S.C. 611, 624,

503 S.E.2d 471, 478 (1998).
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This reasonable interpretation of the pertinent language is correct from both a legal and
moral analysis when considering the State’s previous arguments that the Catawba Nation was

required to live with the Settlement Agreement as written:

Thus, the Settlement Agreement places the [Catawba Nation] upon equal footing
with all other South Carolinians in terms of any right to video poker. When video
poker is legal, the [Catawba Nation] possesses the rights thereto to the same
extent as other citizens...These cases fully demonstrate that an Indian Tribe, such
as the Catawba[] [Naiton], must live with the Settlement it has made with the
State. Respondent cannot rewrite the Settlement if it encounters a provision it
does not like or regrets having agreed to. Here, the Respondent consented to, and
the State and federal governments ratified, a Settlement which clearly subjects the
[Catawba Nation] to South Carolina laws making video poker and video gambling
illegal. The [Catawba Nation] did not complain about State law when everyone,
including the Catawba[] [Nation], had a right to video poker. It most certainly did
not complain, indeed, it insisted upon, the State’s agreeing to exempt it from the
effects of the local option referendum. Respondent only complains now when
video poker has been outlawed for everyone even though it agreed to be subjected
fo limits upon its video poker rights “to the same extent the devices are authorized
by state law.” Tt now attempts to obtain an exemption from a monopoly in an
illegal activity which state law makes a crime for anyone else to be engaged in.

Final Brief of South Carolina, Catawba v. S.C. et al. (2007) (emphasis added).

Those words ring hollow when considering that as of today private citizens, corporations
and counties in this state are profiting from the State’s authorization of video poker and similar
electronic devices, while the [Catawba Nation] remains in economic turmoil and is threatened
with criminal and civil prosecution if it exercises one of the sole rights it retained for ceding its
indigenous lands. The State’s actions are suffocating the Catawba Nation’s economic future and
in direct contravention to the Settlement Agreement and its requirments of good faith and parity.

v, All Ambiguities Must Be Construed in Favor of the Catawba Nation.

The Supreme Count has clearly held the language of §27-16-110(G) was unambigious
when holding that the Catawba Nation’s rights were subject to subsequent changes in state law.

However, to the extent a Court may determine that a new question warrants a different analysis
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of the language contained in §27-16-110(G) such that any portion of it is deemed ambigious, that
ambiguity must be construed in favor of the Catawba Nation for two reasons. First, Canons of
Indian Construction and Federal common law requires that any ambiguities within 25 U.S.C. §
941 et seq. be construed in a light most favorable to the Catawba Nation as an Indian nation.
Second, the purpose and intent of the statutes dictate that the Catawba Nation be granted
equivalent rights to operate video poker or other similar electronic gaming devices on its
Reservation. Therefore, in the event this Court finds section 27-16-100(G) ambiguous, the
Catawba Nation is still entitled to summary judgment on the merits and its motion should be

granted.

a. Canons of Statutory Construction Require the Court to Resolve Any
Ambiguity in Favor of the Catawba Nation.

The United States Supreme Court has held that “statutes are to be construed liberally in

favor of the Indians, with ambiguous provisions interpreted to their benefit.” Blackfeet Tribe of

Indians, 471 U.S. at 766 (1985). Thus, any decision by this Court interpreting the meaning of any
ambiguity in section 27-16-110(G) must be resolved in favor of the Catawba Nation. Such a
resolution, moreover, is necessary to comport with Congress’s goal of Indian self-determination.
The need to invoke the Indian law canons of construction was recognized by the South
Carolina Attorney General. In his 2004 Opinion Letter addressing the potential claims of the
Catawba Nation after the State had prohibited video poker in general, articulated an
understanding of the deference to be afforded to the Catawba Nation. The Attorney General
noted
alongside the interest of the State in suppréss'mg gambling, particularly video
gambling, we note also the strong public policy interest which resolves any
ambiguity in a statute regulating Indian matters in the Native Americans' favor.

As was said by the United States Supreme Court in Chickasaw Nation v. U, S,
534 U. S. 84 (2001), the canon of construction is often controlling that any

17
63



ambiguity is resolved by construing the provision ‘liberally in favor of Indians

with ambiguous provisions interpreted to their benefit.” Justice Blackmun,

dissenting in South Carolina v. Catawba Tribe, Inc., 476 U.S. 498 (1986) noted

that this rule of interpretation ‘reflects an altogether proper reluctance by the

judiciary to assume that Congress has chosen further to disadvantage a people

who our Nation long ago reduced to a state of dependancy.’ 476 U.S. at 498.
Opinion Letter, dated April 16, 2004, Henry McMaster, South Carolina Attorney General.
Accordingly, any féading of the statutes must be in a light most favorable to the Catawba Natibn.
Seé. e.g., White Mountain Apache Tribe v. Bracker, 448 .U.S. 136, 143-44 (1980) (“Ambiguities
in federal law have been construed generously in order to comport with these traditional notions
of sovereignty and with the federal policy of encoufaging tribal independence.”); Montana v.
Blackfeet Tribe of Indians, 471 U.S. 759, 766 (1985) (holding that “statutes are to be construed
liberally in favor of the Indians, with ambiguous provisions interpreted to their benefit.”).

Congress specifically provided that the Settlement Agreement and the implementing state
act are approved, ratified, and confirmed by the United States, and shall be complied with in the
same manner and to the same extent as if they had been enacted into Federal law,” making it
clear that the same methods of construction apply. 25 U.S.C. § 941m(e). See also, Washington v.
Confederated Bands & Tribes of Yakima Indian Nation, 439 U.S. 463, 500-01 (1979) (holding
that where a state Jaw is enacted under the authority of a federal law readjusting jurisdiction over
Indians, that state law is reviewed under the same standards as if it were a federal law relating to
Indians); State v. Major, 725 P.2d 115, 121 (Idaho 1986) (applying the preference in favor of

Indian tribes to state statute).

b. Common Sense and Faimess Dictate that the Legislature has Restored
Gaming Rights to the Catawba Nation through its Authorization of
Gaming under the Gambling Cruise Act.
Our Supreme Court in Catawba recognized that the Catawba Nation would be allowed to

conduct gaming on its Reservation if gaming was subsequently authorized. Further, common
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sense and the inherent covenant of good faith and fair dealing which are incorporated into the
Settlement Agreement prohibit this exact scenario attempted by the State. More precisely, the
intent of the Settlement Agreement could not possibly allow an interpretation where the State can
grant lucrative video poker and other gaming rights to some individuals and entities while
ignoring its obligation to grant parity to.the Catawba Nation on its Reservation.

In its findings, the General Assembly described in stark terms the context for the
adoption of the Settlement Agreement and the State and Federal Acts, and the settlement of a
disruptive and costly suit seeking the return of respondent’s land and trespass damages:

(1) The Catawba [Nation] has filed lawsuits in both the United States District' Court for

the District of South Carolina, claiming possessory rights to certain lands in South

Carolina and trespass damages and in the United States Court of Federal Claims seeking

monetary damages against the United States.

(2) The pendency of these lawsuits has resulted in severe economic and social hardships

for large numbers of landowners, citizens, and communities in the State, and therefore for

the State as a whole. If these claims are not resolved, further litigation involving tens of
thousands of landowners would be likely.

(3) The [Catawba Nation] and the State, acting through the Governor, have reached an

agreement in principle to settle their differences which constitutes a good faith effort on

the part of all parties to achieve a fair and just resolution of claims which, in the absence
of this settlement, could be pursued through the courts for many years to the detriment of
the State and all its citizens, including the [Catawba Nation).

(4) The implementation of the settlement requires legislation by the Congress of the

United States and by the General Assembly of South Carolina. S.C. Code Ann. § 27-16-

20 (Supp. 2005). Congress in its findings noted the parties entered into the setilement “to

resolve the disputes raised in these lawsuits and to derive certain benefits.” 25 U.S.C.

§941(a)7).

Further, in ratifying the State Act, Congress explicitly noted: “It is the policy of the
United States to promote tribal self-determination and economic self-sufficiency and to support

the resolution of disputes over historical claims through settlements mutually agreed to by Indian

and non;Indian parties.” 25 U.S.C.A. § 9411(a)(1). This Court should interpret S.C. Code §27-
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16-110(G) as a protection for the Catawba Nation and it should prohibit the State’s current
attempts to circumvent their obligation to the Catawba Nation while authorizing games to others.
Such a decision would be both morally correct and would comport with Congress’s intention to
promote the Catawba Nation’s economic self-sufficiency and to leave the Catawba Nation with a
meaningful substitute for the Indian Garning Regulatory Act. Principles of statutory construction
thus require that S.C. Code §27-16-110(G) begiven a meaning that fully manifests Congress’s
intention in ratifying the Settlement Agreement and the State Act.

Based upon the foregoing arguments, the Catawba Nation has demonstrated that
summary judgment in its favor is appropriate in the underlying Declaratory Judgment action, and
its motion should be granted. |

Conclusion

Pursuant to the gaming rights set forth in the Settlement Agreement 'and based upon
subsequent changes in state law which currently authorize video poker and similar electronic
playv devices, the Catawba Nation has a right to open and operate a gaming facility on its
Reservation which offers the identical gaming devices that are now authorized by the South
Carolina Gambling Cruise Act, S.C. Code Ann. § 3-11-100 et seq. The State, by and through its
law enforcement agents, have clearly indicated their refusal to honor this right and have further
expressed their intention to seize machines and prosecute members of the Catawba Nation if they
possess and operate the disputed machines. Therefore, based upon the Catawba Nation’s
arguments and authorities presented herein, this Court should grant the Catawba Nation’s motion
for summary judgment and prevent the State from breaking the promises it madé to the Catawba
Nation in the Settlement Agréemem between the sovereign parties.
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(The following proceedings were
held on April 2, 2012.)

MR. JONES: Good morning, Your Honor, good to be
back in front of you again.

THE COURT: All right.

MR. JONES: Sunnie Jones from the Attorney
General's Office and here at the table with me is Deputy
Attormey General Bob Cook -- representing the State of South
Carolina in this matter.

Your Honor, although we are the defendants in this
case -- was filed by the plaintiff. Since we filed our
motion for summery judgment first Mr. Wilkins and | have
agreed that probably we should go ahead and proceed first,
if that's okay.

THE COURT: [I'm listening.

MR. JONES: Okay. Your Honor, the issue in -- and
also like to make mention, Your Honor, that Sheriff Bruise
Bryant is here today from York and Solicitor Kevin --

What this case is about, Your Honor, is a request
by the plaintiffs for a declaratory judgment ruling that
they're allowed to have video poker or similar electronic
gaming devices on their reservation. The basis of their
argument, Your Honor, on the fact that on the settlement
agreement and also a recent, what they called a recent,

change in state law of the Gambling Cruise Action and based
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upon those two laws it is the position of the Catawbas that
they're allowed to have gambling on their reservation.

It is the position of the state and the defendants
that the Catawba Decision in 2007 is disposed this issue,
that there's been no change in the law and, in fact, the
Gambling Cruise Act that the plaintiffs are relying upon was
actually in play at the time and the right that's set fourth
in the Gambling Cruise Act was actually in place since 2001
the Start Answer Case.

And also, Your Honor, there's an issue here that
we presented on page 16 of our brief as to res judicata and
collateral estoppel. We -- that the Catawba Case is
disposited and the Gambling Cruise Act doesn't apply at all
and also the issue of res judicata and collateral estoppel
could prevent the plaintiffs from -- declaratory judgment
relief that they ask for.

It's like Joggy Bear once said, It's deja vu all
over again. 2005 Bob Cook and | were in this same
courthouse, same issue. We were before the supreme court in
2007 it's the sarﬁe issue, nothing has changed.

What | would like to do, Your Honor, is our brief
is 37 pages which covers all of the issues that we think are
in the case --

THE COURT: Well, you know, | read your brief a

minute ago, if you recall I'm a speed reader.
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MR. JONES: Yes, sir.

THE COURT: So, it took me about five minutes.

MR. JONES: Yes, sir, and --

THE COURT: | fully understand your position.

MR. JONES: Yes, sir.

THE COURT: Now, | didn't gét anything from — but
we're looking at the file.

MR. JONES: Yes, sir.

THE COURT: | asked for the files when | got here
but they just brought them in. So, if they have filed
anything, briefs | have read them that's all.

MR. WILKINS: Well, | regret that. We did file
them --

THE COURT: Well, they didn't —

MR. WILKINS: Last Monday --

THE COURT: Well, they didn't send them to me so,
you know, it doesn't help me a lot. It won't matter, |
mean, once he finds them in here it won't take me a second
to read them.

Yes, sir?

MR. JONES: May I proceed, Your Honor?

THE COURT: I'm listening to you.

MR. JONES: So--

THE COURT: Well, our file is not in here, that

file. Wel'll try to get them from the clerk's office.
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You can proceed.

MR. JONES: Your Honor, our brief would be from --
my argument would be from the two pages of the table of
contents 37 pages in the brief and I'll hit what | think are
the high spots for Your Honor and, of course, answer any
questions the court might have.

The first matter | would like to cover would be
the Catawba Case in 2007 and in that case the same issue was
before this court or before a court and before the supreme
court in 2007 is whether 27-16-110(G) of the settlement act
allowed the Catawbas to have gambling on their reservation
and the supreme court said no that gambling had been banned
sine the Act 125 of 1999 and that the provision in the
settlement agreement 27-16-110(G) says that the Catawbas
could have the right to video poker on a reservation the
same extent of state law. That the state law was ambiguous,
that 27-16-110 was ambiguous and the state law at that time
ban video poker.

Briefly, Your Honor, the Catawbas, in, in the
earlier case had four arguments. The first one was that a
provision in there settlement act said that if pcker, video
poker, is ban in the county in which they reside that they
can still have it. The court said the statue is unambiguous
27-16-110(G) and what the court said was that it was ban in

the state and therefore they could not have video poker.
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it's important, Your Honor, | would like to -- the
provision of the Catawba Case it says that the legislative
intent was to circumscribe respondent's rights to allow
video poker devices on his reservation either by its own
operation or third party operation to the extent state law
allow the devices. It's important, Your Honor, if you look
at footnotes six and seven in the Catawba Case in there
there's no question that the state supreme court referred to
a ban on video poker in the State of South Carolina and
referred to 12-21-2710 and, Your Honor, that provision says
that video poker and similar electronic devices are banned
within the state and you probably noticed, Your Honor,
during our brief we probably mentioned -- we did mention
many, many, time in state and statewide ban | think they
were very critical terms that we referred to.

Another argument that the Catawbas made in, in,
the earlier case was that that the Bingo provision had a
certain phrase that if Bingo ever became ban that there
right to have Bingoc be ban and should be the same thing with
video poker. And the supreme court said once again
27-16-110(G) is unambiguous and an additional argument that
we are sovereign and we're different from any other citizen
and the supreme court said, no, you bargain to waive that
when you did the settlement agreement. You have the same

rights that -- and the laws apply to you the same as any
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citizen in the State of South Carolina.

And the fourth argument they made, Your Honor, was
that by the change in the video porker law that they should
have been — that that change should have gone through
congress and the supreme court said, no, that was contracted
before in 1993 it envisioned subsequent changes. So what's
interesting with those four arguments is why and | don't
know why that the Catawbas didn't raise the Gambling Cruise
Act at that time because when the complaint was filed in the
Catawba Case the first one, | believe it was late July, the
Gambling Cruise Act was in play in the first of June of '05
and the Start Answer Decision allowing the same type of
operation had been in place since 2001. So, based upon just
the, the, Catawba Case the supreme court said that
27—16-110(6) is clear unambiguous and it does not allow the
Catawbas to have video gambling on their reservation.

Now, the next case very briefly, Your Honor, |
would like to talk about is the Start Anéwer Case it came
out in 2001 and the reason it's important to look at the
Start Answer Case and that had to do with the court going to
the Johnson Act and cruises to nowhere issue as, as, the
court reviewed and is within the opinion the authority for
the cruises to nowhere the court very specifically said this
decision does not affect the current law on the books to

finally note the 16-19-50 and 12-21-2710 prohibit gambling,
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prohibit gambling, and possession of gambling devices

anywhere in the state -~ vessels operating a day cruise to

nowhere. So, the Start Answer Case which was the genesis of

the Gambling Cruise Act was very specific and, and, Justice
Pleicones specifically pointed out again in the case, at the
end of the case, our decision rest on the intent of the
legislator expressed in 1999 Act 125. Nothing in that act

is indicative of any intent to otherwise restrict the scope

an application of laws criminalizing in gambling actives in
the state. So, Your Honor, there's no question that the
Start Answer Decision as it allowed cruises to nowhere also
recognize that the law on the books was Act 125 of 1999
which prohibited 12-21-2710 video poker and similar
electronic play devices in the State of South Carolina.

Now, what I'd like to do, Your Honor, is, is, look
at the Gambling Cruise Act and this is the act that they're
saying triggered their right to have these gambling machines
on their reservation and it points out that all the laws —
this is 3-11-400(B)(1) it states that all of the laws as to
gambling are still in play in South Carolina and, and, also,
Your Honor, in the earlier settlement agreement, 27-16-40
also addresses the same issue. So, what we have here is,
is, the Gambling Cruise Act that allows gambling on the high
seas. Machines cans leave a, a, municipality or a county

that has voted to allow it. They can move the machines to
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three mile limit and then they can play the games but it

still makes it in that three mile limit that if a person

violates it or operates a machine they're not only subjected
to a fine from the municipality or county they're subjected
to sanctions of the Johnson Act and they're subjected to
criminal sanctions and seizure by state law.

So, what, what, the Catawbas are arguing before
this court is that they want to be allowed to have something
that no other citizen in the state can allow. They're
saying because these devices are authorized beyond the three
mile limit that they can take that and have gambling on
their reservation and what, what -- and what they're asking
for and actually they've referenced it -- they site our
brief a lot in the earlier case. And, and, one of the
provisions that we had in our earlier brief it kind of
summarizes what their asking for, this is on page 16 of
their brief siting our brief in the 2007 case. It -- now
attempts to obtain an exception for the -- an illegal active
which state law makes a crime for anyone else to be engaged
and that's, that's, what they're asking for video poker is
banned in South Carolina. Nothing has changed, been trigger
and, therefore, they can't have it.

Also, Your Honor, we think that we addressed this
on page 16 of our brief that res judicata and collateral

estoppel would be appropriate for a ruling from this court;
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otherwise, Your Honor, we can envision -- if they think of
another argument down the road when the law hasn't changed
on video poker we'll be back in here again in five years.
So, we would ask the court to, to, address that. We think
that res judicata and collateral estoppel are — would be
appropriate for relief for the state, because it's noted as
[ mentioned before that Gambling Cruise Act was in play at
the time of the first Catawba Case.

And in closing, Your Honor, we mentioned -- well,
this issue of whether a cruise to‘ nowhere triggers a right
in the state has been addressed in Florida as we've
mentioned on page 32 of our brief was addressed in 1993 case
in the State of Florida. There they had - which was a --
right from an Indian tribe that's not in play here. And
when the state allowed the cruises to nowhere said well,
that, that, allows us to have a right for video poker on our
reservation and at page 32 of our brief it kind of
summarizes as we refer to that Florida case and the court
says - this is a snippet from there, thus even when viewing
the evidence before the court in light most favorable to the
tribe we conclude that these cruises by foreign, foreign,
flag vessels cannot be fairly and to constitution permission
of casino gambling by the state within the state. So, what
we have is, is, the tribe saying permission to gamble on the

high seas gives them a right to have a reservation in the
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State of South Carolina.

Locking at the, at the, plaintiff's brief there
wasn't an issue about any ambiguity should be -- should lean
toward the Catawbas, that very issue was addressed in the
Catawba Case in 2007. There's no ambiguity 27-16-110(G) is
unambiguous that law is still on the books and for these
arguments and for the arguments we addressed in our brief,
Your Honor, the defendants, State of South Carolina, and
Chief Keel would ask this court to grant it summery judgment
in our case as a matter of law each side agrees that this is
a matter of law and deny the declaratory relief and also,

Your Honor, rule on the res judicata collateral estoppel
issue, thank you.

THE COURT: Al right.

MR. WILKINS: I'm Billy Wilkins and with me at
counsel table is Grege Harris.

Judge, did you get a copy of our --

THE COURT: | just got a copy of it.

MR. WILKINS: You did, okay. Let me first address
the res judicata issue. In the fist Catawba Case the issue
was whether or not Act 125 which ban video poker in South
Carolina applied to the Catawba Nation Resevation. The
other issue is whether or not certian entrances fees had to
be paid regarding Bingo active.

This case, this case, involved an issue of whether
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the Gambling Cruise Act positively impacts the settlement
agreement of the State of South Caralina, the Catawbas
entered into which would allow the -- resume video gaming on
the reservation.

Now, all of the cases sited by the state regarding
res judicata collateral estoppel have absolutely no
application to this case.

Declaratory judgments are a different animal from
the run-of-the-mill case where you bring a lawsuit seeking
damages or other relief and then you fry to bring the same
action again or one you could have brought._ | .

The court of peals in Robison versus -- are
very -- in stating the law it said this, a declaratory
judgment is not res judicata as to matters not at issue and
not passed on before. The docirine is only -- to matters
which were actually litigated and not those that might have
been litigated. So, this declaratory judgment is not --
this action is not bared by res judicata and as a practical
matter it couldn't have been brought to start with and | can
get into that later but | don't think it's really hecessary
unless the cpurt wants me to.

Now, here's what the state says, Judge, on page
five of the memorandum and all through it and even today the
members of the Catawbas Nation should be treated like all

other citizens in South Carolina, in fact, they should be
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treated just like the state says John Q. Citizen. Well,

John Q. Citizen is never relinquished his right to the 15
square miles of real estate, 144,000 acres, that - and
entered into a settlement agreement the State of South
Carolina and because they relinquished this right to this
real estate and resolved all the disputes up in York County
they were given certian rights that John Q. Citizen does not
have in this state.

According to the state the settlement agreement

~ the settlement agreement, gave them nothing more than what

they already processed as citizens of this state. That's
simply not correct. lWaé loaking at the settlement
agreement, yesterday and just a few examples of the rights
of the Catawba Nation posses that John Q. Citizen and the
rest of us do not posses is the fact they're beneficiaries

of a trust fund that has been setup. They can obtain
they're hunting and fishing licenses without obtaining a

fee. They can impose their own regulations regarding
hunting and fishing licenses on the regulation -- on the
reservation. Certain income is not taxable by state or
federal taxing laws. They can operate Bingo games. Their
real property is exempt from state and county taxes. All of
the personal property including automobiles is exempt from
county and state taxes. Sales on the reservation are not

subject to sales tax and that certain property is exempt

81



o oo N O O A O N

—a
o

12
13
14
15
16
17
18
19
20
21
22
23
24
25

from state and federal -- state taxes. And also, the key to
this case, section 16.8, another right given to the members
of the Catawba Nation is this, the tribe may permit on its
reservation video poker or some electronic play devices to
the same extent that the devices are authorized by state
law.

Now, all of these rights were approved by the
United States Congress and memorialized by the general
assembly and a statue. The state does not claim - the
state claims that the video gaming is not authorized because
in 1999 Act 125 was passed that banned video poker in South
Carolina. And in 2007 the Catawba versus The State of South
Carolina, our supreme court held the Catawba Indian Natian
was bound by subsequent state legislative enactments
affecting video poker devices, that is, they were allowed
video poker the state law was changed and it affected them
as well as everybody else. And if that's all we had, if
that's all this court had before it, the state would win and
the Catawbas would lose but we got a lot more before the
court than just that.

The first thing we have is the Gambling Cruise Act
that was passed in the year 2005 and as of the Casino
Ventures Case from the fourth circuit explained congress
enacted the Johnson Act in doing so it expanded and extended

state police jurisdiction to costal states in this country.
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The legislature, our legislature, then in response to the
Johnson Act passed the Gambling Cruise Act in the year 2005,
in that, in that active the general assembly had the \
authority to prohibit gambling on federal territorial waters

or to allow it and regulate it and tax it. The general

assembly opted to delegate that authority to the costal
counties of this state. Pursuant to that delegation Horry
County and City of North Charleston passed ordinances which
allowed video gaming in federal territorial waters regulated
and it taxed and that's what's happening today to the

cruises to nowhere that leave Horry County and North
Charleston and they go out to federal territorial waters

where they legally participate in video gambling.

We make no assertion that this cruise act somehow
maodified Act 125 which banned video poker in South Carolina
in 1999. What the Gambling Cruise Act did was to trigger
the operation for section 16.8 of the settlement agreement
which allows, permits, the Catawba Nation on its reservation
to do whatever the State of South Carolina has permitted
somebody else to do regarding video gaming. The Catawba
Nation may permit on its reservation video poker to the same
extent that the devices are authorized by state law.

Now, to the same extent does not have a geographic
component. Extent means scope. Scope means operation or

actives. So, to determine what is the same extent the
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question is what is going on? What is, what is, being
allowed. Not where it's allowed but what is allowed. And

the what is, the what is, video gaming is allowed by South
Carolina through the deligation of general -- the

deligation, its authority to the costal county to permit

video gaming on federal territorial waters. We can answer
the questions as to what is allowed by looking at the

statue, Gambling Cruise Statue and there it authorizes
various types of gaming machines including video poker, slot
machines and a variety of others. We can answer the
question where is it allowed by going to section 16.8 of the
settlement agreement between the State of South Carolina and
the Catawbas. And where it's allowed it says, it shall be
allowed -- whatever is happening over here it shall be
allowed on its reservation.

Now, the state said well, | guess the state could
somehow authorize, allow, permit to gambling, gambling in
Paris, France. Well, that analogy is simply -- points out
the state just misses the bar. South Carolina has no
authority, it has no police power, it has no jurisdiction
over thingé that happens over in Paris, France but it has
absolute undisputed police power jurisdiction over federal
territorial waters of the United States and there it
exercises authority to allow video gaming there and if it

allows it there to the same extent it must allow it to the
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Catawba Nation pursuant to the settlement agreement; for
example, if the state legislature passed a law that said

well, we're going to allow Roulette Tables and that's all.
Well, that's all the Catawbas could do, they could have
Roulette Tables on their reservation but, of course, we know
that the cruise -- Gamble Cruise Act is very bread as far as
allowing various types of gaming to operate.

Within the borders of South Carolina, the
settlement agreement did not say that. It says to the same
extent the state allows video gaming the Catawbas are
allowed to do it on its reservation.

I heard my friend say well, the convince store
owner can't do it, you can't allow a video machine in his
store. Well, that's true. That's true. But the convince
store owner was not a party o the settlement agreement
between the State of South Carolina and the Catawba --
members of the Catawba Nation.

As the supreme court said the Catawba Nation and
its reservation is subject to subsequent enactments by state
law. The ban on video poker, 1999 it was subject to that
ban. Later though, in 2005 the cruise -- Gambling Cruise
Ship Act was passed that triggering section 16.8 and it's
bound, the state is bound, everybody's bound by these
subsequent enactments by the state legislature.

Now, | don't believe there's really any ambiguity
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here. There's a interplay between section 16.8 or the
contract of the Catawbas and the State of South Carolina and
the Gambling Cruise Act but to the extent this court may
believe there's some ambiguity | would urge the court {o
follow the -- that has been in place for over 200 years

every supreme court decision that has addressed the matters
dezling with Native Americas all -- including the case of
Catawba versus State of South Carolina that any ambiguity
when Native Americans are involved in a contract or statue
whatever it may be Native Americans are always -- the
ambiguity should always be construed liberally in favor of
Native Americans and also interpreted to their benefit.

Thank you, Judge.

THE COURT: All right.

MR. JONES: Brieily, Your Honor. What I'm hearing
from the plaintiff is they want the solvency of the Catawba
Nation to be given back to have a superior right than any
other citizen in the State of South Carclina. The Catawba
Case, 2007 addressed that very issue that they contacted
away that sloven right and in the last pages of the Catawba
decision it states that they're subjected like any other
citizen to the laws of this state as far as the gambling
devices.

What -- it was acknowledged in the Catawba Case by

the Catawba Tribe at the time it brought it that there was a
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faw of prohibition on video poker at that time. As I've
mentioned I've heard nothing from the plaintiff that says

that the lanuage and footnote six and six that say the ban

is still in play has been changed. And it's interesting to

note also, Your Honor, that in the Start Answer Case that

was a decision by Justice Pleicones and you had Justice

Toal, Moore and Waller and you had Justice Burnett who was a
very stong decent.

In the Catawba Case Justice Burnett who wrote the
decent in Start Answer wrote the Catawba Case you had
Goodstein, Pleicones, Moore and Waller. The reason | point
those out, Your Honor, is when the Catawba Case was decided
the supreme court knew about the Start Answer Case and the
Gambling Cruise Act was on the books. As I've -- as the
brief said and I've said more than once here today, Your
Honor, that the Start Answer Case it said we're not going to
do anything that's going to change -- our decision is not
going to change the state law Act 125 of 1899; it is banned
within the state. So, so, at bottom, the tribe is asking
for something that no other citizen has. And if the
tribe — if that argument prevails, Your Honor, myself or
Mr. Cook or Chief Keel or Your Honor could have videc poker.
So, we would ask for the reasons we set fourth in the brief
and we've argued today that their motion for summery

judgment be denied, ours be granted and that a declaratory
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judgment denied, thank you.

THE COURT: Okay. This is how it's a little
different, tomorrow I'm going to sit on supreme court on two
cases, all right. Each of them has two law clerks. Briefs
have been filed for six months. All of those law clerks
write briefs on how they think the things should -- they
address everything, every case is attached, you know. I've
read them all. | don't even need to go down there to rule
but | will. I'll give everybody a fair, fair, shake, okay.

But then you walk in here and I've got a docket this week

more cases than our supreme court will hear in a year

actually a bunch of them are summery judgment dismissals and
so fourth. Any of them that | grant will be appealed, you

know.

So, but fortunately | did read the brief before |
came in and | understand whether y'a[AI believe it or not all
the issues involved, so. And I will explain that to you at
the sidebar not on the record about how easy attuned -- and,
of course, supreme court will probably decide and | guess
Justice Toal will recuse. She has to recuse because she
spent a long time dealing with it as I'm aware, so.

MR. JONES: Yes, sir.

THE COURT: So, |, I, haven't read for instance
the Casino Venturers Case which | think might have some

deserved reading at least, you know. So, y'all just prepare
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orders.

But, Mr. Jones, do not send me a 38 page order.
That's not necessary.

MR. JONES: VYes, sir.

THE COURT: Not necessary.

MR. JONES: So noted, Your Honor.

THE COURT: And y'all, y'all, send an order and |
assure that | will read, you know, all attachments, all
cases and give it my best shot. | think it goes up one way
or another. Anyway, that's neither here nor there. | need,
| need, orders to address all issues so it won't be sent
back down from appellate defense whether I'm right or wrong
it doesn't matter. You know, I rule for you or [ rule for
you court of appeals says he was wrong they appeal and
supreme court says, you know, whatever. So, there you go
but | do understand the issue.

And | do have a problem with just, off the top
now, out in the ocean and being on the reservation being
synonymous but that's -- probably overcome that but | need
to tell you what's troubling me before we get into it. So,
if y'all will step up I'll tell you.

(Whereupon, a bench conference
was held off the record.)

END OF PROCEEDINGS
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COUNTY OF RICHLAND )
CERTIFICATE OF REPORTER
I, Crystal Holmes, hereby certify that I reported

the preceding case entitled Catawba Indian Nation, et al.

Ve. State of South Carolina, Case No. 2012-CP-40-0626, at

the Richland County Courthouse, April 2, 2012.

I FURTHER CERTIFY that the foregoing pages 1
through 23 constitute a true, accurate and full transcript
of said hearing.

I FURTHER CERTIFY that I am not employed by any of
the parties hereto and I have no financial interest in the
outcome of said case.

IN WITNESS WHERECF, I have heretofore set my hand

and seal at Richland County on\Fhis 5th day of April, 2012.
¢ n
(/ K)-““

B C

Cryst;& Holmes, Court Reporter
and Notary Public for the
State of South Carolina my
Commission Expires:

April 21 2014

90



STATE OF SOUTH CAROLINA )
IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND )
Catawba Indian Tribe of South Carolina, ) C. A. Ng.
)
Plamuff. )
) CODMPLAINT
Vs, )
) H
The State of South Carolina, ) ..
) Relr
Detendant. ) en Ul
e o
) e B
S

Plaindiff, The Cawwba Indian Tnbe of South Carolina (ihe “Tribe”), complairiag of

detendant aileges as follows:

I The Tribe 15 a federally recognized [ndian tnbe, existing trom time immemorial

within the present dav boundaries of the State of South Carolina.

2 Detendant, the State of South Carolina (the “State™), is a corporate bady politic

having the power 10 sue and be sued.

N

3. Federally recognized I[ndian tribes, including the Catawba Indian Tribe, are

recognized as sovereign govermments.

9. Under Article [ of the United States Constitution, Congress has plenary power

with respect to Indian tribes.

In 1980, the Tribe commenced an action against the State of South Carolina (o

reclaim possession of 144,000 acres reserved to the Tribe in treaties with the King of England in

1760 3nd 1763, and to recover trespass damages against those in possession of the land
Ted as 23

wrongiully iaken by the State in violation of the Non-intercourse Act of 750, codif

U.S.C. §177. Congress enacted the Non-intercourse Act to protect Indian tribes from land

confiscations by non-Indians without federal consent.
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d. n 1939, the Umited States Cowrt of Appeals for the Fourth Circuit rejected the

State’s arzument that the case could not proceed, and, thereatier ©he Tribe and the State cngaged
in extended negntiations o settle the Tribe's land claims.
[n 1993, the negotiations culminated in the execution ot a Memorandum of

Agreement and an Agreement in Principle (collectivelv, the “Settlement Agreciment™),

contingent upon ratification by the South Carolina General Assembly and by the Congress of the

United States of America.

Acting pursuant to the Congressional delegation of authorit ', the General
g S ¥,

oo

Assembly enacted legislation which would othervise have bheen nmpenmissible as “special

legislation™ under the South Carolina Constitution, and, only with the consent of the Tribe, the
General Assembly has the authority to amend icgislation adopted to setile the Tribe's land claim
litigaton.

9. On June 14, 1993, the State enacted the Catawba Indian Claims Settlement Act,

codified, as S.C. Code Ann. §§27-16-40 to 140 (the “State Act”) o confinn the terms of the

Settlement Agreement. By the tenns of the State Act, and because the United States Constitution

vest Congress with plenary authority over Indian affairs, neither the State Act nor the Settiement

Agreement could become effective without an Act of Congress.
)

10, On October 27, 1993, Congress enacted the Catawba Indian Tribe Land Claims

Seitlement Act of 1993, Pub. L. No. 103-116, 107 Stat. ] 18, codified as 25 US.C. $§ 941-941n

(the “Settlement Act™) in furtherance of its established policy, as set forth in the opening section

of the Act, “to promote Tribal self-determination and economic self-sufficiency.”

iy In 25 U.S.C. §3 941-941n, Conuress delegated to the State of South Carclina the

authority to enact legislation relating ‘o the Tribe, but, at the same time, limited the authority of
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thie State of South Carcima 0 amend such staie lezislation only “if consent o such wmzndiment is
given by both the State and the Tribe™ pursuant io 25 U.S.C. § 941m(f).

12 Recounting the history of the Tribe’s land claims against South Carolina,

Congress declared that the “parties’ settlement agreement constitutes 2 good faith effort to

resolve these lawsuits.”” Congress further declared that its purpose was to “approve, ratify and

confirm the settlement agreement entered inio by the non-Indian settlement parties and the Tribe

except as othenvise provided by this Act.”

13 fn Section [4 of the Seutlement Act, codified as 25 U.S.C. §941/. Congress
provided that “[tjhe Indian Gaming Regulatory Act (25 U.S.C. $§2701 et seq.) ("IGRA™) shall
not apply to the Tribe!” but insicad confirmed that “the Tribe shali have the rights and

responsibilities set forth in the Settlement Agreement and the State Act with respect o the

conduct of games of chance.”

14 Congress turther provided that the Settiement Agreement and the State Act are
“approved, ratitied, and confinmed by the United States... and shall be complied with in the
same manner and to the same extent as if they had been enacted into Fedaral jJaw ™

IS, The congressionally ratified State Act and the Settlement Agreement provided

that:

(a) The wibe could engage in bingo games, subject 10 certain
conditions, in two locations, S.C. Code Ann. §27-16-1 10(B) - (F),
Settlement Agreement §§16.3 - 16.7, ard

(b) “The Tribe may permit on its Reservation video poker or
similar electronic play devices to the same exient that the devices
are authorized by State law. The Tribe is subject to all taxes,
license requirements, regulations and fees, geveming electronic
play devices provided by State law, except if the Reservation is
located in a county or counties which prohibit the devices
pursuant to State law, the Tribe nonetheless must be pennitted to
operate the devices on the Reservation it the governing body of
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the Tride s authorizes, subject to all taxes, license requirements.
regulations, and fees goveming electronic play devices provided
by State faw. SC. Code Ann. §27-16-110(G); Settlement
Agreement $16.8.

[0 In recognition of the supremacy of federal law and the plenary authority of
Congress with respect to Indian tribes, the Settlement Act provided authorization for subsequent
amendments to the Settlement Agreement or State Act with the consent of both the State and the
Tnbe, providing in 23 U.S.C. §94Im(f):

Consent is hereby given to the Tribe and the State to amend
the Settlement Agreement and the State Act if consent to such
amendment i3 given by both the State and the Tribe, and if such

aimendment relates to

(1} the jursdiction, ¢nforcement, or apphication of civil, criminal,
regulatory, or tax laws of the Tribe and the State:

(2) the allocation or determination of governmental responsibility
of the State and the Tribe over specified subject matters or
specified geographical areas, or both, including provisions for

concurrent junisdiction between the State and the Tribe;

(3) the allocation of jurisdiction between the Tribal courts and the
State courts; or

(4) technical and other corrections and revisions to conform the
State Act and the Agreement in Principle attached to the State Act
10 the Setilement Agreement.

17, Atthe time of the Settlement Act, all parties involved - Congress, the Tribe and
the State — understood that [GRA functioned to promote Tribal seif-deternnination and economic
self-sufficiency for Indian tribes across the country, and by confinning provisions for the Tribe
to operate bingo games in two locations and video poker or similar electronic play devices on its
Reservation, the Tribe could achieve goals substantially equivalent to [GRA by generating
stgmficant governmental revenues. These gaming rights were intended to be competitively

superior to those available to others in South Carolina, and along with the mohetary payments
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provided in the Settlement Acreement. the Srate Act, and the Setlement Act. constituted the

priumary consideration tor the Tribe's Agreement to dismiss 1its land clainis hugation and for the

Tribe’s concession that the IGRA would not apply to the Tribe.

18. Pursuant to this compromise, the Tribe is, upon information and beliet, one of
only six Indian tribes in the country that does not fall within the IGR A
19. Pror to invoking its Seitlement Act right to operate video poker or similar

electronic play devices on its Resenvation, the Tribe sought to generate governmental revenue

and (o achieve economic davelopment through bingo gaming operations envisioned by the

Secttlentent Agreement.

20. In 1997. the Tribe commenced bingo games art a single facility in York County,
South Carolina. These games generated a signiticant pait ot the governmental revenues of the
Tribe.

2. In 1998, without the consent of the Tribe, the Siate by Act No. 334 of 1.998
¢ the description of bingo allowed under the State Act and to

amended the Stale Act to chang

change the manner in which the Tribe could operate its game and the manner in which it was
g g

taxed on the game.

22, Commencing in 2001 and in all matenar umes Lereatter, the State of South
Carolina has pursued large-scale gambling in competition with the Tribe's bingo facility by
promoting and operating statewide gambling through the South Carolina Education Lottery (the
“Lottery™).

23, Said Lotiery has drawn cusiomers away rom the Tribe’s bingo operations by

promoung and selling “Classic Bingo” instant ticket games, and by promoting and selling
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alternative. more lucrauve games, such as Las Vega stvle casino ambling. including “Vegas
Jackpot™ and “Veygas Jackpot Red.”

24 The State’s entry into the gambling business has caused va substéntial and
ireversible decline in the Tribe's net revenues from bingo and diminished the consideration
exchanged for a dismissal of the Tribe’s land claims.

25. The dramatic decline in bingo revenues, a‘primar_y source of govermmental
finances tor the Tribe, has caused and continues to cause a fiscal crisis for the Tribe.

26. The Lottery, in addition to undermining the economic viabtlity of the Tribe’s
existing bingo facility, undermines the value of the Tribe's option o pursue a second bingo
facility under the terms of the Settlement Agreement,

27. To oftset losses experienced by the Tribe as a cansequence of the State's entry
into the gambling business, the Tnbe, with the support of the local government of Orangeburg

County, and the Town of Santee, sought to enter into agreements with Congress and the State to
operate a federally-regulated bingo facility near Santee, South Carolina. This effort by the Tribe
would bring desperately needed jobs and revenues to the arca, and has been endorsed by all the
¢lected officials in the region, by the local business communmty, by the local inedia, and by the
area’s Congressman, James Clybum. Plaintiff is informed and believes however, that Stase
officials have blocked the Tribe's efforts to secure a more competitive bingo game.
28. Lacking the prospects for succeeding with a second birngo operation, and faced
with continwing substantial losses in bingo revenue, the Tribe has proceeded to pursu.e

development of its alternative gaming option under the Settlement Act, 1o wit: video poker

gaming on its Reservation.
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29 In response 1o the Tribe's announcement of its plans to pursue video poker and

similar electronic games on its Reservation as aliowed by the Settlement Agreement, the State
Act and the Settlement Act, state officials including the Attommey General have threatened, under

color cf State law, to seize or authorize the seizure of video poker or similar electronic play

devices, to arrest or authorize the airest of individuals associated with the Tribe’s operation of

video poker or similar electronic play devices on its Reservation, or to otherwise take action
against the Tribe or its agents to prevent the Tribe from eperating video poker or similar

electronic play devices on iis Reservation.

30. Plainuft seeks a declaratory judgment pursuant to §.C. Code Ann. $§15-53-10 et

seq.. o determine its rights, status and other legal relations under the Seitlemnent Agreement,

Settlement Act and State Act with respect to the conduct of bingo and the unilateral effort by the

State to amend the terms of the Settlement Agreement and State Act without the consent of the

Tnibe.
il Further, plaintiff seeks injunctive relief pursuant to Rule 65, SCRCP o restrain
and enjoin defendant from iaking actions inconsistent with plaintiff’s rights with respect to bingo

and video poker and sinmular electronic games as provided in the Settlement Act, Settlement

Agreement and State Act prior 10 its unlawful amendmeant.

AS AND FOR A FIRST CAUSE OF ACTION

The Tribe reasserts and realleges the facts and matters contained in paragraphs

o

one (1) through thirty-cne (31) above as fully and completely as if restated herein verbatim.

33. An actual controversy axists between the Tribe and the State with respect {o the
status of the Tribe's .nghts i cperate video poker or similar electronic play devices on its

Resenvatior and the right to corduct the gzame of bingo at a competitive advantage with non-
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tbal bingo operators as provided by the State Act prior to its wrongful amendment by the

General Assembly.

34 The Tribe retains the night, as a matter of law, to operate video poker or similar

clectronic play devices on its Reservation and may proceed to do so.

33 The Tribe retains the right to conduct its bingo games in accordance with the

Settlement Act, Settlement Agreement and State Act prior to its wrongful amendment.

36. The Tribe is entitled to judgment in its favor and a declaration that it has the
present right to operate video poker or similar electronic play devices on its Reservation and

conduct the game of bingo in idccordance with the Settlement Act, Sertlement Aygreeiment and

State Act prior to its wrongful amendment.

AS AND FOR A SECOND CAUSE OF ACTION

37. The Tribe reasserts and realleges the facts and matters contained in paragraphs

one (1) through thirty-six (36) above as fully and completely as if restated herein verbatim,

38. As deseribed hereinabove, the State has interfered with the Tribe’s conduct of

bingo, and threatens to interfere with the Tribe's right to operate video poker or similar

electronic play devices on its Reservation.
39, The Tribe faces substantial, immediate and continuing irreparable injury because
the State’s actions will prevent the Tribe from generating critically needed governimental

revenues and, therefore, deter the Tribe from its tribal self-detennination and economic self-

sufficiency as intended by Congress, and the Tribe has no adequate remedy-at law.
-40. No hanm will come to the State from the issuance of an injunction or other

equitable relief to prevent interference with the Tribe's rights to operate video poker or similar
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elecironic play devices on its Reservacion or conduct bingo in 2ccordance with the Settlement

Act, the Settlement Agreement and the State Act prior ta its wrongiul amendment.

= The Tribe 1s infonned and bclieves it is entitled to Judgment in 1is favor and an

order of the court penmanently enjoining and restraining defendant and its agents, employees or
representatives from proceeding in any manner to interfore with the Tribe’s right to conduct
video poker or similar electronic play devices on its Reservation or conduct bingo in accordance

with the Settlement Act, the Settlernent Agreement and the State Act prior to iis wrongful

amendiment.

AS AND FOR A THIRD CAUSE OF ACTION

42. The Tribe reasserts and realleges the facts and matters contained in paragraphs

one (1) through forty-one (41) above as fully and completely as if restated herein verbatim.

43, The State, pursuant to legislaiion adopted in 1996 and 1998 and codified as
Section 12-21-4030 of the South Carolina Code of Laws, without the consent of the Tribe,
moditied the manner in which bingo was to be conducted by the Tithe by iinposing an 18
entrance fee surcharge on the Tribe's bingo operation thereby diminishing the competitive o
advantage ot the Tribe's bingo license that was a significant portion of the consideration given io
the Tribe in exchange for the dismissal of the land claim lawsuit notwithstanding the written

assurance ot the Director of the Departinent of Revenue that the amendment was not 1o apply to

the Tribe. A copy of the letier of Bumet R. Maybank, [] is attached hereto as Exhibit A and

incorporatad herein by raference.

Section 12-21-4050 i1s an ulera vires act and is void as against public policy. The

g4
e N

statute, which requires the imposition of an $18 entrance fee, which fee is not remitted to the
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State but1s mandated to be kept by the holder of a bingo license, provides no benefit to the Sate

and the only beneficiary is an operator 10 whom the fee is paid.

WHEREFORE, plaintiff prays that this court issue its order declaring that the Tribe has

the present right to operate video poker or similar electronic play devices on its Reservation and
conduct bingo mn accordance with the Scttlement Act, the Settlement Agreement and the State

Act prior 1o its wrongful amendment; issue an order restraining and enjoining penmanently the

State, its avents, emplovees or reoresentatives from interfering in any manner with the Tribe’s
ight to conduct video poker or sumilar electronic play devices on its Reservation or conduct
bingo in accordanc-e with the Settlement Act. the Settlement Agreement and the State Act prior
to its wrongful amendment; 1ssue an order declaring that the Tribe is not obligated to charge nor
to pay the enirance fee surcharge nmposed against the Tribe's bingo operation; and, award

ey fees and costs together with such other relief as be appropriate.
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Wanda George Warren
Executive Director
Catawba idian Nauon
Post Oftice Box 11104
Rack Hill. SC 2973

Dear Ms. Warren:

intzea e an the South Caroling Geaeral Assembly
tiv in South Carolina (H.4557). The bill has passed
Bi0x debated in the Senate. The Deparinent of

F and is strongly supporting it; passage.

As vou may know. legislation has =&
ihis year that impacts the charirable bingo
the House of Represeniatives and is ciirees
Revenue was invalved in drafling this 'z,

1 and procedures for 5ingo tanes 1o be paid, feporting
te's shasiab!e bingo industry, let me as5ure YOU it was
ars way the cument Jaws outlining the Caluwba Indian
r considered the Catawba's bingo situation when we
mert of Revenue never had any intention of aliering

p Bingo operations as defined in the Settleinent
Fcrosnl Act.

White the legislation changes the
requirements, and other policies affecting 1
never the intent of the Department 1o et
Nation’s Bingo operanions, Simply put, we §
drsfled the legislation. Consequently, the De
or amending the guidelines regulating the Tr @8
Agreement and The Catawba Indian Claims §

We look forward 1o working with o
and will be glad to assist YOU In 8Ny wiy we .-'
contact me.

R develop your two bingo facilities in the near future
If you have any Questions, pleass do not hesitate to

Yours very truly,

e

Burnet R Mayvbank. 11

Director
BRM/z2fw
cc Harry Mutey
Gary Tumer
Meredith Cleland P yov A
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