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ARTICLE 8

South Carolina Uniform Power of Attorney Act



Part 1

[bookmark: _GoBack]General Provisions



SECTION 62‑8‑101. Short title.

	This article may be cited as the "South Carolina Uniform Power of Attorney Act".



HISTORY: 2016 Act No. 279 (S.778), Section 1, eff January 1, 2017.



SECTION 62‑8‑102. Definitions.

	For purposes of this article:

	(1) "Agent" means a person granted authority to act for a principal under a power of attorney, whether denominated an agent, attorney‑in‑fact, or otherwise. The term includes an original agent, coagent, successor agent, and a person to whom an agent's authority is delegated. An agent is a fiduciary.

	(2) "Durable," with respect to a power of attorney, means not terminated by the principal's incapacity.

	(3) "Electronic" means relating to technology having electrical, digital, magnetic, wireless, optical, electromagnetic, or similar capabilities.

	(4) "Good faith" means honesty in fact.

	(5) "Incapacity" means inability of an individual to manage property or business affairs because the individual:

		(A) has an impairment in the ability to receive and evaluate information or make or communicate decisions even with the use of technological assistance; or

		(B) is:

			(i) missing;

			(ii) detained, including incarcerated in a penal system; or

			(iii) outside the United States and unable to return.

	(6) "Person" means an individual, corporation, business trust, estate, trust, partnership, limited‑liability company, association, joint venture, public corporation, government or governmental subdivision, agency, or instrumentality, or another legal or commercial entity.

	(7) "Power of attorney" means a writing or other record that grants authority to an agent to act in the place of the principal, whether or not the term "power of attorney" is used.

	(8) "Presently exercisable general power of appointment", with respect to property or a property interest subject to a power of appointment, means power exercisable at the time in question to vest absolute ownership in the principal individually, the principal's estate, the principal's creditors, or the creditors of the principal's estate. The term includes a power of appointment not exercisable until the occurrence of a specified event, the satisfaction of an ascertainable standard, or the passage of a specified period only after the occurrence of the specified event, the satisfaction of the ascertainable standard, or the passage of the specified period. The term does not include a power exercisable in a fiduciary capacity or only by will.

	(9) "Principal" means an individual with contractual capacity who grants authority to an agent in a power of attorney.

	(10) "Property" means anything that may be the subject of ownership, whether real or personal, or legal or equitable, or any interest or right in the property.

	(11) "Record" means information that is inscribed on a tangible medium or that is stored in an electronic or other medium and is retrievable in perceivable form.

	(12) "State" means a state of the United States, the District of Columbia, Puerto Rico, the United States Virgin Islands, or a territory or insular possession subject to the jurisdiction of the United States.

	(13) "Stocks and bonds" means stocks, bonds, mutual funds, and all other types of securities and financial instruments, whether held directly, indirectly, or in another manner. The term does not include commodity futures contracts and call or put options on stocks or stock indexes.



HISTORY: 2016 Act No. 279 (S.778), Section 1, eff January 1, 2017.



SECTION 62‑8‑103. Applicability.

	This article applies to all powers of attorney except a:

	(1) power to the extent it is coupled with an interest in the subject of the power, including a power given to or for the benefit of a creditor in connection with a credit transaction;

	(2) proxy or other delegation to exercise voting rights or management rights with respect to an entity;

	(3) power created on a form prescribed by a government or governmental subdivision, agency, or instrumentality for a governmental purpose;

	(4) power created on a form provided by a financial institution or brokerage firm that relates to the account at the financial institution or brokerage firm and is intended for use solely by the financial institution or brokerage firm.



HISTORY: 2016 Act No. 279 (S.778), Section 1, eff January 1, 2017.



SECTION 62‑8‑104. Power of attorney is durable.

	A power of attorney created pursuant to this part after the effective date is durable unless it expressly provides that it is terminated by the incapacity of the principal.



HISTORY: 2016 Act No. 279 (S.778), Section 1, eff January 1, 2017.



SECTION 62‑8‑105. Execution of power of attorney.

	A power of attorney must be:

	(1) signed by the principal or in the principal's presence by another individual directed by the principal to sign the principal's name on the power of attorney;

	(2) attested with the same formality and with the same requirements as to witnesses as a will in South Carolina; and

	(3) acknowledged or proved pursuant to Section 30‑5‑30.



HISTORY: 2016 Act No. 279 (S.778), Section 1, eff January 1, 2017.



SECTION 62‑8‑106. Validity of power of attorney.

	(a) A power of attorney executed on or after the effective date of this article is valid if its execution complies with Section 62‑8‑105.

	(b) A power of attorney executed before the effective date of this article is valid if its execution complied with the law of this State as it existed at the time of execution.

	(c) A power of attorney executed other than in this State that is not otherwise valid under subsection (a) or (b) is valid in this State if, when the power of attorney was executed, the execution complied with the:

		(1) law of the jurisdiction that determines the meaning and effect of the power of attorney pursuant to Section 62‑8‑107; or

		(2) requirements for a military power of attorney pursuant to 10 U.S.C. Section 1044b, as amended.

	(d) Except as otherwise provided by statute other than this part, a photocopy or electronically transmitted copy of an original power of attorney has the same effect as the original.



HISTORY: 2016 Act No. 279 (S.778), Section 1, eff January 1, 2017.



SECTION 62‑8‑107. Meaning and effect of power of attorney.

	The meaning and effect of a power of attorney is determined by the law of the jurisdiction indicated in the power of attorney and, in the absence of an indication of jurisdiction, by the law of the jurisdiction in which the power of attorney was executed.



HISTORY: 2016 Act No. 279 (S.778), Section 1, eff January 1, 2017.



SECTION 62‑8‑108. Nomination of conservator or guardian; relation of agent to court‑appointed fiduciary.

	(a) In a power of attorney, a principal may nominate a conservator or guardian for consideration by the court if protective proceedings for the principal's estate or person are begun after the principal executes the power of attorney. Except for good cause shown or disqualification, the court shall make its appointment in accordance with the principal's most recent nomination.

	(b) If, after a principal executes a power of attorney, a court appoints a conservator or guardian of the principal's estate or other fiduciary charged with the management of some or all of the principal's property, the agent is accountable to the fiduciary as well as to the principal. Unless the power of attorney provides otherwise, appointment of a guardian terminates all or part of the power of attorney that relates to matters within the scope of a guardianship, and appointment of a conservator terminates all or part of the power of attorney that relates to matters within the scope of the conservatorship.



HISTORY: 2016 Act No. 279 (S.778), Section 1, eff January 1, 2017.



SECTION 62‑8‑109. When power of attorney effective.

	(a) Except as provided in subsection (c), a power of attorney is effective when executed pursuant to Sections 62‑8‑105 and 62‑8‑106 unless the principal provides in the power of attorney that it becomes effective at a future date or upon the occurrence of a future event or contingency.

		(1) If a power of attorney becomes effective upon the occurrence of a future event or contingency, the principal, in the power of attorney, may authorize one or more persons to determine in a writing or other record that the event or contingency has occurred.

		(2) If a power of attorney becomes effective upon the principal's incapacity and the principal has not authorized a person to determine whether the principal is incapacitated, or the person authorized is unable or unwilling to make the determination, the power of attorney becomes effective upon a determination in a writing or other record by:

			(A) a physician or licensed psychologist that the principal is incapacitated within the meaning of Section 62‑8‑102(5)(A); or

			(B) attorney at law, court of competent jurisdiction, or an appropriate governmental official that the principal is incapacitated within the meaning of Section 62‑8‑102(5)(B).

	(b) A person authorized by the principal in the power of attorney to determine that the principal is incapacitated may act as the principal's personal representative pursuant to the Health Insurance Portability and Accountability Act, Sections 1171 through 1179 of the Social Security Act, 42 U.S.C. Section 1320d, as amended, and applicable regulations, to obtain access to the principal's health care information and communicate with the principal's health care provider.

	(c) After the principal's incapacity, an agent may exercise the authority granted unto the agent under the power of attorney only if the power of attorney has been recorded in the same manner as a deed in the county where the principal resides at the time the instrument is recorded. If the principal resides out of State, the power of attorney may be recorded in any county where property of the principal is located at the time the instrument is recorded. The power of attorney may be recorded before or after the principal's incapacity. After the principal's incapacity and before recordation, the agent's authority cannot be exercised.

	(d) An agent may exercise a power of attorney executed in another jurisdiction if its execution complies with Section 62‑8‑106 if, after the principal's incapacity, it is recorded as required in subsection (c). Notwithstanding the provisions of Section 30‑5‑30, a valid power of attorney as provided for pursuant to this part, which is executed in another jurisdiction, may be recorded as though it complies with the provisions of Section 30‑5‑30.



HISTORY: 2016 Act No. 279 (S.778), Section 1, eff January 1, 2017.



SECTION 62‑8‑110. Termination of power of attorney or agent's authority.

	(a) A power of attorney terminates when the:

		(1) principal dies;

		(2) principal becomes incapacitated, if the power of attorney is not durable;

		(3) principal revokes the power of attorney;

		(4) power of attorney provides that it terminates;

		(5) purpose of the power of attorney is accomplished; or

		(6) principal revokes the agent's authority or the agent dies, becomes incapacitated, or resigns, and the power of attorney does not provide for another agent to act under the power of attorney.

	(b) An agent's authority terminates when the:

		(1) principal revokes the authority;

		(2) agent dies, becomes incapacitated, or resigns;

		(3) agent's authority is revoked pursuant to Section 62‑2‑507, unless the power of attorney otherwise provides; or

		(4) power of attorney terminates.

	(c) Unless the power of attorney otherwise provides and subject to Section 62‑8‑109, an agent's authority is exercisable until the agent's authority terminates under subsection (b), notwithstanding a lapse of time since the execution of the power of attorney.

	(d) Termination of an agent's authority or of a power of attorney is not effective as to the agent or another person that, without actual knowledge of the termination, acts in good faith under the power of attorney. An act so performed, unless otherwise invalid or unenforceable, binds the principal and the principal's successors in interest.

	(e) Incapacity of the principal of a power of attorney that is not durable does not revoke or terminate the power of attorney as to an agent or other person that, without actual knowledge of the incapacity, acts in good faith under the power of attorney. An act so performed, unless otherwise invalid or unenforceable, binds the principal and the principal's successors in interest.

	(f) The execution of a power of attorney does not revoke a power of attorney previously executed by the principal unless the subsequent power of attorney provides that the previous power of attorney is revoked or that all other powers of attorney are revoked.

	(g) Unless otherwise provided in the power of attorney, a revocation of a power of attorney must be executed in accordance with Sections 62‑8‑105 and 62‑8‑106 and, if the power of attorney has been recorded, then the revocation also must be recorded in the same county as the recorded power of attorney.



HISTORY: 2016 Act No. 279 (S.778), Section 1, eff January 1, 2017.



SECTION 62‑8‑111. Coagents and successor agents.

	(a) A principal may designate two or more persons to act as coagents. Unless the power of attorney otherwise provides, each coagent may exercise its authority independently.

	(b) A principal may designate one or more successor agents to act if an agent resigns, dies, becomes incapacitated, is not qualified to serve, or declines to serve. A principal may grant authority to designate one or more successor agents to an agent or other person designated by name, office, or function. Unless the power of attorney otherwise provides, a successor agent:

		(1) has the same authority as that granted to the original agent; and

		(2) may not act until all predecessor agents have resigned, died, become incapacitated, are no longer qualified to serve, or have declined to serve.

	(c) Except as otherwise provided in the power of attorney and subsection (d), an agent that does not participate in or conceal a breach of fiduciary duty committed by another agent, including a predecessor agent, is not liable for the actions of the other agent.

	(d) An agent that has actual knowledge of a breach or imminent breach of fiduciary duty by another agent shall notify the principal and, if the principal is incapacitated, take any action reasonably appropriate in the circumstances to safeguard the principal's best interest. An agent that fails to notify the principal or take action as required by this subsection is liable for the reasonably foreseeable damages that could have been avoided if the agent had notified the principal or taken such action.



HISTORY: 2016 Act No. 279 (S.778), Section 1, eff January 1, 2017.



SECTION 62‑8‑112. Reimbursement and compensation of agent.

	Unless the power of attorney otherwise provides, an agent is entitled to reimbursement of expenses reasonably incurred on behalf of the principal and to compensation that is reasonable under the circumstances.



HISTORY: 2016 Act No. 279 (S.778), Section 1, eff January 1, 2017.



SECTION 62‑8‑113. Agent's acceptance.

	Except as otherwise provided in the power of attorney, a person accepts appointment as an agent under a power of attorney by exercising authority or performing duties as an agent or by another assertion or conduct indicating acceptance.



HISTORY: 2016 Act No. 279 (S.778), Section 1, eff January 1, 2017.



SECTION 62‑8‑114. Agent's duties.

	(a) An agent that has accepted appointment shall act:

		(1) in accordance with the principal's reasonable expectations to the extent actually known by the agent and in the principal's best interest;

		(2) in good faith; and

		(3) only within the scope of authority granted in the power of attorney.

	(b) Except as otherwise provided in the power of attorney, an agent that has accepted appointment shall:

		(1) act loyally for the principal's benefit;

		(2) act so as not to create a conflict of interest that impairs the agent's ability to act impartially in the principal's best interest;

		(3) act with the care, competence, and diligence ordinarily exercised by agents in similar circumstances;

		(4) keep a record of all receipts, disbursements, and transactions made on behalf of the principal;

		(5) cooperate with a person that has authority to make health care decisions for the principal to carry out the principal's reasonable expectations to the extent actually known by the agent and act in the principal's best interest; and

		(6) attempt to preserve the principal's estate plan, to the extent actually known by the agent, if preserving the plan is consistent with the principal's best interest based on all relevant factors, including:

			(A) the value and nature of the principal's property;

			(B) the principal's foreseeable obligations and need for maintenance;

			(C) minimization of taxes, including income, estate, inheritance, generation‑skipping transfer, and gift taxes; and

			(D) eligibility for a benefit, a program, or assistance under a statute or regulation.

	(c) Except as provided in Section 62‑7‑602(A) an agent that acts in good faith is not liable to a beneficiary of the principal's estate plan for failure to preserve the plan.

	(d) An agent that complies with subsection (a) is not liable solely because the agent also benefits from the act or has an individual or conflicting interest in relation to the property or affairs of the principal.

	(e) If an agent is selected by the principal because of special skills or expertise possessed by the agent or in reliance on the agent's representation that the agent has special skills or expertise, the special skills or expertise must be considered in determining whether the agent has acted with care, competence, and diligence under the circumstances.

	(f) Absent a breach of duty to the principal, an agent is not liable if the value of the principal's property declines.

	(g) An agent that exercises authority to delegate to another person the authority granted by the principal or that engages another person on behalf of the principal is not liable for an act, error of judgment, or default of that person if the agent exercises care, competence, and diligence in selecting and monitoring the person.

	(h) Except as otherwise provided in the power of attorney, an agent is not required to disclose receipts, disbursements, or transactions conducted on behalf of the principal unless ordered by a court or requested by the principal, a guardian, a conservator, another fiduciary acting for the principal, a governmental agency having authority to protect the welfare of the principal, or, upon the death of the principal, by the personal representative or successor in interest of the principal's estate. If so requested, within thirty days the agent shall comply with the request or provide a writing or other record substantiating why additional time is needed and shall comply with the request within an additional thirty days unless otherwise specified by the court.



HISTORY: 2016 Act No. 279 (S.778), Section 1, eff January 1, 2017.



SECTION 62‑8‑115. Exoneration of agent.

	A provision in a power of attorney relieving an agent of liability for breach of duty is binding on the principal and the principal's successors in interest except to the extent the provision:

	(1) relieves the agent of liability for breach of duty committed:

		(A) dishonestly;

		(B) in bad faith;

		(C) with reckless indifference to the purposes of the power of attorney;

		(D) through wilful misconduct;

		(E) through gross negligence; or

		(F) with actual fraud; or

	(2) was inserted as a result of an abuse of a confidential or fiduciary relationship with the principal.



HISTORY: 2016 Act No. 279 (S.778), Section 1, eff January 1, 2017.



SECTION 62‑8‑116. Judicial relief.

	(a) The following persons may petition a court to construe a power of attorney or review the agent's conduct, and grant appropriate relief:

		(1) the principal or the agent;

		(2) a guardian, conservator, or other fiduciary acting for the principal;

		(3) a person authorized to make health care decisions for the principal;

		(4) the principal's spouse, parent, or adult descendant;

		(5) an individual who would qualify as a presumptive heir of the principal;

		(6) a person named as a beneficiary to receive any property, benefit, or contractual right on the principal's death or as a beneficiary of a trust created by or for the principal that has a financial interest in the principal's estate;

		(7) a governmental agency having regulatory authority to protect the welfare of the principal;

		(8) the principal's caregiver or another person that demonstrates sufficient interest in the principal's welfare; and

		(9) a person asked to accept the power of attorney.

	(b) Upon motion by the principal, the court shall dismiss a petition filed pursuant to this section if the court determines that dismissal is in the best interest of the principal.



HISTORY: 2016 Act No. 279 (S.778), Section 1, eff January 1, 2017.



SECTION 62‑8‑117. Agent's liability.

	An agent that violates this article is liable to the principal or the principal's successors in interest for the amount required to:

	(1) restore the value of the principal's property to what it would have been had the violation not occurred; and

	(2) reimburse the principal or the principal's successors in interest for the attorney's fees and costs paid on the agent's behalf.



HISTORY: 2016 Act No. 279 (S.778), Section 1, eff January 1, 2017.



SECTION 62‑8‑118. Agent's resignation; notice.

	(a) Unless the power of attorney provides a different method for an agent's resignation, an agent may resign by giving written notice to:

		(1) the principal;

		(2) a coagent or successor agent;

		(3) the principal's conservator if one has been appointed for the principal; and

		(4) the principal's guardian if one has been appointed for the principal.

	(b) If there is no person described in subsection (a)(1) through (4), then the agent shall provide written notice to:

		(1) the principal's health care agent, if there is a health care agent; or

		(2) another person reasonably believed by the agent to have sufficient interest in the principal's welfare, if there is no health care agent.

	(c) If the power of attorney has been recorded then the resignation also must be recorded in the same location as the recorded power of attorney.



HISTORY: 2016 Act No. 279 (S.778), Section 1, eff January 1, 2017.



SECTION 62‑8‑119. Acceptance of and reliance upon acknowledged power of attorney; form.

	(a) For purposes of this section and Section 62‑8‑120, "acknowledged" means purportedly executed pursuant to Section 62‑8‑105.

	(b) A person that in good faith accepts an acknowledged power of attorney without actual knowledge that the power of attorney is void, invalid, or terminated, that the purported agent's authority is void, invalid, or terminated, or that the agent is exceeding or improperly exercising the agent's authority may rely upon the power of attorney as if the power of attorney were genuine, valid and still in effect, the agent's authority were genuine, valid and still in effect, and the agent had not exceeded and had properly exercised the authority.

	(c) A person that is asked to accept an acknowledged power of attorney may request, and rely upon, without further investigation an:

		(1) agent's certification under penalty of perjury of a factual matter concerning the principal, agent, or power of attorney; and

		(2) English translation of the power of attorney if the power of attorney contains, in whole or in part, language other than English; and

		(3) opinion of counsel as to a matter of law concerning the power of attorney if the power of attorney does not appear to be effective pursuant to Section 62‑8‑109. Such a request must provide a reason and be in writing.

	(d) An English translation or an opinion of counsel requested pursuant to this section must be provided at the principal's expense unless the request is made more than seven business days after the power of attorney is presented for acceptance.

	(e) For purposes of this section and Section 62‑8‑120, a person that conducts activities through employees is without actual knowledge of a fact relating to a power of attorney, a principal, or an agent if the employee conducting the transaction involving the power of attorney is without actual knowledge of the fact.

	(f) The following optional form may be used by an agent to certify facts concerning a power of attorney:

AGENT'S CERTIFICATION AS TO THE VALIDITY OF POWER OF ATTORNEY AND AGENT'S AUTHORITY

State of _____________________________

[County] of___________________________

I, _____________________________________________ (Name of Agent), [certify] under penalty of perjury that __________________________________________(Name of Principal) granted me authority as an agent or successor agent in a power of attorney dated ________________________.

I further [certify] that to my knowledge:

	(1) the Principal is alive and has not revoked the Power of Attorney or my authority to act under the Power of Attorney and the Power of Attorney and my authority to act under the Power of Attorney have not terminated;

	(2) the action I desire to take is within the scope of my authority granted under the Power of Attorney.

	(3) if the Power of Attorney was drafted to become effective upon the happening of an event or contingency, the event or contingency has occurred;

	(4) if I was named as a successor agent, the prior agent is no longer able or willing to serve; and

	(5) _____________________________________________

______________________________________________________

______________________________________________________

(Insert Other Relevant Statements)

SIGNATURE AND ACKNOWLEDGMENT



		

		



		 



		Agent's Signature

		Date







_____________________________________________

Agent's Name Printed

____________________________________________

____________________________________________

Agent's Address

____________________________________________

Agent's Telephone Number

This document was acknowledged before me on __________________________,

(Date)

by______________________________________.

(Name of Agent)

____________________________________________(Seal, if any)

Signature of Notary _________________________________

My commission expires: ________________________

[This document prepared by:

_____________________________________________________]



HISTORY: 2016 Act No. 279 (S.778), Section 1, eff January 1, 2017.



SECTION 62‑8‑120. Liability for refusal to accept acknowledged power of attorney.

	(a) Except as otherwise provided in subsection (b):

		(1) a person shall either accept an acknowledged power of attorney as defined in Section 62‑8‑119 or request a certification, a translation, or an opinion of counsel as defined in Section 62‑8‑119(c) no later than seven business days after presentation of the power of attorney for acceptance;

		(2) if a person requests a certification, a translation, or an opinion of counsel pursuant to Section 62‑8‑119, the person shall accept the power of attorney no later than five business days after receipt of the certification, translation, or opinion of counsel; and

		(3) a person may not require an additional or different form of power of attorney for authority granted in the power of attorney presented.

	(b) A person is not required to accept an acknowledged power of attorney if:

		(1) the person is not otherwise required to engage in a transaction with the principal in the same circumstances;

		(2) engaging in a transaction with the agent or the principal in the same circumstances would be inconsistent with federal law;

		(3) the person has actual knowledge of the termination of the agent's authority or of the power of attorney before exercise of the power;

		(4) a request for a certification, a translation, or an opinion of counsel pursuant to Section 62‑8‑119(d) is refused;

		(5) the person in good faith believes that the power is not valid or that the agent does not have the authority to perform the act requested, whether or not a certification, a translation, or an opinion of counsel pursuant to Section 62‑8‑119 has been requested or provided;

		(6) the person makes, or has actual knowledge that another person has made, a report to the appropriate state agency stating a good faith belief that the principal may be subject to physical or financial abuse, neglect, exploitation, or abandonment by the agent or a person acting for or with the agent; or

		(7) the power does not contain the following provision or substantially the following provision:

	"No person who may act in reliance upon the representation of my agent for the scope of authority granted to the agent shall incur any liability to me or to my estate as a result of permitting the agent to exercise this authority, nor is any person who deals with my agent responsible to determine or ensure the proper application of funds or property.".

	(c) A person that refuses in violation of this section to accept an acknowledged power of attorney is subject to:

		(1) a court order mandating acceptance of the power of attorney; and

		(2) liability for reasonable attorney's fees and costs incurred in an action or proceeding that confirms the validity of the power of attorney or mandates acceptance of the power of attorney.
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SECTION 62‑8‑121. Principles of law and equity.

	Unless displaced by a provision of this article, the principles of law and equity supplement this article.
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SECTION 62‑8‑122. Laws applicable to financial institutions and entities.

	This part does not supersede another law applicable to financial institutions or other entities, and the other law controls if inconsistent with this part.
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SECTION 62‑8‑123. Remedies under other law.

	The remedies under this article are not exclusive and do not abrogate any right or remedy under the law of this State other than this article.
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Part 2

Authority



SECTION 62‑8‑201. Authority that requires specific grant; grant of general authority.

	(a) Notwithstanding anything contained in Sections 62‑8‑204 through 62‑8‑217, an agent under a power of attorney may do the following on behalf of the principal or with the principal's property only if the power of attorney expressly grants the agent the authority and exercise of the authority is not otherwise prohibited by another agreement or instrument to which the authority or property is subject:

		(1) create, amend, revoke, or terminate a trust, pursuant to Section 62‑7‑602A;

		(2) make a gift;

		(3) create or change rights of survivorship;

		(4) create or change a beneficiary designation;

		(5) delegate authority granted under the power of attorney;

		(6) waive the principal's right to be a beneficiary of a joint and survivor annuity, including a survivor benefit under a retirement plan;

		(7) exercise fiduciary powers that the principal has authority to delegate;

		(8) disclaim property, including a power of appointment;

		(9) access a safe deposit box or vault leased by the principal;

		(10) exercise a power of appointment in favor of someone other than the principal;

		(11) reject, renounce, disclaim, release, or consent to a reduction in or modification of a share in or payment from an estate, trust, or other beneficial interest; or

		(12) deal with commodity futures contracts and call or put options on stocks or stock indexes.

	(b) Notwithstanding a grant of authority to do an act described in subsection (a), unless the power of attorney otherwise provides, only an agent who is an ancestor, spouse, or descendant of the principal, may exercise authority under a power of attorney to create in the agent, or in an individual to whom the agent owes a legal obligation of support, an interest in the principal's property, whether by gift, right of survivorship, beneficiary designation, disclaimer, or otherwise.

	(c) Except as to those acts enumerated in subsection (a) and subject to subsections (b), (d), and (e), if a power of attorney grants to an agent authority to do all acts that a principal could do, the agent has the general authority described in Sections 62‑8‑204 through 62‑8‑216.

	(d) Unless the power of attorney otherwise provides, a grant of authority to make a gift is subject to Section 62‑8‑217.

	(e) Except as to those acts enumerated in subsection (a) and subject to subsections (b) and (d), if the acts over which authority is granted in a power of attorney are similar or overlap, the broadest authority controls.

	(f) Authority granted in a power of attorney is exercisable with respect to property that the principal has when the power of attorney is executed or acquires later, whether or not the property is located in this State and whether or not the authority is exercised or the power of attorney is executed in this State.

	(g) An act performed by an agent pursuant to a power of attorney has the same effect and inures to the benefit of and binds the principal and the principal's successors in interest as if the principal had performed the act.



HISTORY: 2016 Act No. 279 (S.778), Section 1, eff January 1, 2017.



SECTION 62‑8‑202. Incorporation of authority.

	(a) An agent has authority described in this part if the power of attorney cites the section in which the authority is described.

	(b) A reference in a power of attorney citing one or more of Sections 62‑8‑204 through 62‑8‑217 incorporates the entire section as if it were set out in full in the power of attorney.

	(c) The power of attorney may modify authority incorporated by reference or may grant authority to an agent as provided in the power of attorney.
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SECTION 62‑8‑203. Construction of authority generally.

	Except as otherwise provided in the power of attorney, by executing a power of attorney that incorporates by reference one or more of Sections 62‑8‑204 through 62‑8‑217, a principal also authorizes the agent, with respect to that subject, to:

	(1) demand, receive, and obtain by litigation or otherwise, money or another thing of value to which the principal is, may become, or claims to be entitled, and conserve, invest, disburse, or use anything so received or obtained for the purposes intended;

	(2) contract in any manner with any person, on terms agreeable to the agent, to accomplish a purpose of a transaction and perform, rescind, cancel, terminate, reform, restate, release, or modify the contract or another contract made by or on behalf of the principal;

	(3) execute, acknowledge, seal, deliver, file, or record an instrument or communication the agent considers desirable to accomplish a purpose of a transaction, including creating at any time a schedule listing some or all of the principal's property and attaching it to the power of attorney;

	(4) initiate, participate in, submit to alternative dispute resolution, settle, oppose, or propose or accept a compromise with respect to a claim existing in favor of or against the principal or intervene in litigation relating to the claim;

	(5) seek on the principal's behalf the assistance of a court or other governmental agency to carry out an act authorized in the power of attorney;

	(6) engage, compensate, and discharge an attorney, accountant, discretionary investment manager, expert witness, or other advisor, even though they are associated with the agent to advise or assist the agent in the performance of the agent's administrative duties and to act upon their recommendation without independent investigation and, instead of acting personally, to employ one or more agents to perform an act of administration, whether or not discretionary;

	(7) prepare, execute, and file a record, report, or other document to safeguard or promote the principal's interest under a statute or regulation;

	(8) communicate with a representative or employee of a government or governmental subdivision, agency, or instrumentality, on behalf of the principal;

	(9) access communications intended for, and communicate on behalf of the principal, whether by mail, electronic transmission, telephone, or other means, access the principal's files electronically, and obtain the principal's user names and passwords; and

	(10) do any lawful act with respect to the subject and all property related to the subject.
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SECTION 62‑8‑204. Real property.

	Unless the power of attorney otherwise provides and subject to Section 62‑8‑201, language in a power of attorney granting general authority with respect to real property authorizes the agent to:

	(1) demand, buy, lease, receive, accept as a gift or as security for an extension of credit, or otherwise acquire or reject an interest in real property or a right incident to real property;

	(2) sell; exchange; convey with or without covenants, representations, or warranties; quitclaim; release; surrender; retain title for security; encumber; partition; consent to partitioning; subject to an easement or covenant; subdivide; apply for zoning or other governmental permits; plat or consent to platting; develop; grant an option concerning; lease; sublease; contribute to an entity in exchange for an interest in that entity; or otherwise grant or dispose of an interest in real property or a right incident to real property;

	(3) pledge or mortgage an interest in real property or right incident to real property as security to borrow money or pay, renew, or extend the time of payment of a debt of the principal or a debt guaranteed by the principal;

	(4) release, assign, satisfy, or enforce by litigation or otherwise a mortgage, deed of trust, conditional sale contract, encumbrance, lien, or other claim to real property which exists or is asserted;

	(5) manage or conserve an interest in real property or a right incident to real property owned or claimed to be owned by the principal, including:

		(A) insuring against liability or casualty or other loss;

		(B) obtaining or regaining possession of or protecting the interest or right by litigation or otherwise;

		(C) paying, assessing, compromising, or contesting taxes or assessments or applying for and receiving refunds in connection with them; and

		(D) purchasing supplies, hiring assistance or labor, and making repairs or alterations to the real property;

	(6) use, develop, alter, replace, remove, erect, or install structures or other improvements upon real property in or incident to which the principal has, or claims to have, an interest or right;

	(7) participate in a reorganization with respect to real property or an entity that owns an interest in or right incident to real property and receive, and hold, and act with respect to stocks and bonds or other property received in a plan of reorganization, including:

		(A) selling or otherwise disposing of them;

		(B) exercising or selling an option, right of conversion, or similar right with respect to them; and

		(C) exercising any voting rights in person or by proxy;

	(8) change the form of title of an interest in or right incident to real property; and

	(9) dedicate to public use, with or without consideration, easements or other real property in which the principal has, or claims to have, an interest.
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SECTION 62‑8‑205. Tangible personal property.

	Unless the power of attorney otherwise provides and subject to Section 62‑8‑201, language in a power of attorney granting general authority with respect to tangible personal property authorizes the agent to:

	(1) demand, buy, receive, accept as a gift or as security for an extension of credit, or otherwise acquire or reject ownership or possession of tangible personal property or an interest in tangible personal property;

	(2) sell; exchange; convey with or without covenants, representations, or warranties; quitclaim; release; surrender; create a security interest in; grant options concerning; lease; sublease; or, otherwise dispose of tangible personal property or an interest in tangible personal property;

	(3) grant a security interest in tangible personal property or an interest in tangible personal property as security to borrow money or pay, renew, or extend the time of payment of a debt of the principal or a debt guaranteed by the principal;

	(4) release, assign, satisfy, or enforce by litigation or otherwise, a security interest, lien, or other claim on behalf of the principal, with respect to tangible personal property or an interest in tangible personal property;

	(5) manage or conserve tangible personal property or an interest in tangible personal property on behalf of the principal, including:

		(A) insuring against liability or casualty or other loss;

		(B) obtaining or regaining possession of or protecting the property or interest, by litigation or otherwise;

		(C) paying, assessing, compromising, or contesting taxes or assessments or applying for and receiving refunds in connection with taxes or assessments;

		(D) moving the property from place to place;

		(E) storing the property for hire or on a gratuitous bailment; and

		(F) using and making repairs, alterations, or improvements to the property;

	(6) change the form of title of an interest in tangible personal property; and

	(7) take possession and order the removal and shipment of property of the principal from a post, warehouse, depot, dock, or other place of storage or safekeeping, either governmental or private, and execute and deliver a release, voucher, receipt, bill of lading, shipping ticket, certificate, or other instrument for that purpose.
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SECTION 62‑8‑206. Stocks and bonds.

	Unless the power of attorney otherwise provides and subject to Section 62‑8‑201, language in a power of attorney granting general authority with respect to stocks and bonds, authorizes the agent to:

	(1) buy, sell, and exchange stocks and bonds;

	(2) establish, continue, modify, or terminate an account with respect to stocks and bonds;

	(3) pledge stocks and bonds as security to borrow, pay, renew, or extend the time of payment of a debt of the principal;

	(4) receive certificates and other evidences of ownership with respect to stocks and bonds; and

	(5) exercise voting rights with respect to stocks and bonds in person or by proxy, enter into voting trusts, and consent to limitations on the right to vote.
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SECTION 62‑8‑207. Commodities and options.

	Unless the power of attorney otherwise provides and subject to Section 62‑8‑201, language in a power of attorney granting general authority with respect to commodities and options authorizes the agent to:

	(1) buy, sell, exchange, assign, settle, and exercise commodity futures contracts and call or put options on stocks or stock indexes traded on a regulated option exchange; and

	(2) establish, continue, modify, and terminate option accounts.
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SECTION 62‑8‑208. Banks and other financial institutions.

	Unless the power of attorney otherwise provides and subject to Section 62‑8‑201, language in a power of attorney granting general authority with respect to banks and other financial institutions authorizes the agent to:

	(1) continue, modify, and terminate an account or other banking arrangement made by or on behalf of the principal;

	(2) establish, modify, and terminate an account or other banking arrangement with a bank, trust company, savings and loan association, credit union, thrift company, brokerage firm, or other financial institution selected by the agent;

	(3) contract for services available from a financial institution, including renting a safe deposit box or space in a vault;

	(4) withdraw, by check, order, electronic funds transfer, or otherwise, money or property of the principal deposited with or left in the custody of a financial institution;

	(5) receive statements of account, vouchers, notices, and similar documents from a financial institution and act with respect to them;

	(6) borrow money and pledge as security personal property of the principal necessary to borrow money or pay, renew, or extend the time of payment of a debt of the principal or a debt guaranteed by the principal;

	(7) make, assign, draw, endorse, discount, guarantee, and negotiate promissory notes, checks, drafts, and other negotiable or nonnegotiable paper of the principal or payable to the principal or the principal's order, transfer money, receive the cash or other proceeds of those transactions, and accept a draft drawn by a person upon the principal and pay it when due;

	(8) receive for the principal and act upon a sight draft, warehouse receipt, or other document of title whether tangible or electronic, or other negotiable or nonnegotiable instrument;

	(9) apply for, receive, and use letters of credit, credit and debit cards, electronic transaction authorizations, and traveler's checks from a financial institution and give an indemnity or other agreement in connection with letters of credit; and

	(10) consent to an extension of the time of payment with respect to commercial paper or a financial transaction with a financial institution.
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SECTION 62‑8‑209. Operation of entity or business.

	Subject to Section 62‑8‑201 and the terms of a document or an agreement governing an entity or an entity ownership interest, and unless the power of attorney otherwise provides, language in a power of attorney granting general authority with respect to operation of an entity or business authorizes the agent to:

	(1) operate, buy, sell, enlarge, reduce, or terminate an ownership interest;

	(2) perform a duty or discharge a liability and exercise in person or by proxy a right, power, privilege, or option that the principal has, may have, or claims to have;

	(3) enforce the terms of an ownership agreement;

	(4) initiate, participate in, submit to alternative dispute resolution, settle, oppose, or propose or accept a compromise with respect to litigation to which the principal is a party because of an ownership interest;

	(5) exercise in person or by proxy, or enforce by litigation or otherwise, a right, power, privilege, or option the principal has or claims to have as the holder of stocks and bonds;

	(6) initiate, participate in, submit to alternative dispute resolution, settle, oppose, or propose or accept a compromise with respect to litigation to which the principal is a party concerning stocks and bonds;

	(7) with respect to an entity or business owned solely by the principal:

		(A) continue, modify, renegotiate, extend, and terminate a contract made by or on behalf of the principal with respect to the entity or business before execution of the power of attorney;

		(B) determine the:

			(i) location of its operation;

			(ii) nature and extent of its business;

			(iii) methods of manufacturing, selling, merchandising, financing, accounting, and advertising employed in its operation;

			(iv) amount and types of insurance carried; and

			(v) mode of engaging, compensating, and dealing with its employees and accountants, attorneys, or other advisors;

		(C) change the name or form of organization under which the entity or business is operated and enter into an ownership agreement with other persons to take over all or part of the operation of the entity or business; and

		(D) demand and receive money due or claimed by the principal or on the principal's behalf in the operation of the entity or business and control and disburse the money in the operation of the entity or business;

	(8) put additional capital into an entity or business in which the principal has an interest;

	(9) join in a plan of reorganization, consolidation, conversion, domestication, or merger of the entity or business;

	(10) sell or liquidate all or part of an entity or business;

	(11) establish the value of an entity or business under a buy‑out agreement to which the principal is a party;

	(12) prepare, sign, file, and deliver reports, compilations of information, returns, or other papers with respect to an entity or business and make related payments; and

	(13) pay, compromise, or contest taxes, assessments, fines, or penalties and perform another act to protect the principal from illegal or unnecessary taxation, assessments, fines, or penalties, with respect to an entity or business, including attempts to recover, in any manner permitted by law, money paid before or after the execution of the power of attorney.
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SECTION 62‑8‑210. Insurance and annuities.

	Unless the power of attorney otherwise provides and subject to Section 62‑8‑201, language in a power of attorney granting general authority with respect to insurance and annuities authorizes the agent to:

	(1) continue, pay the premium or make a contribution on, modify, exchange, rescind, release, or terminate a contract procured by or on behalf of the principal which insures or provides an annuity to either the principal or another person, whether or not the principal is a beneficiary under the contract;

	(2) procure new, different, and additional contracts of insurance and annuities for the principal and the principal's spouse, children, and other dependents, and select the amount, type of insurance or annuity, and mode of payment;

	(3) pay the premium or make a contribution on, modify, exchange, rescind, release, or terminate a contract of insurance or annuity procured by the agent;

	(4) apply for and receive a loan secured by a contract of insurance or annuity;

	(5) surrender and receive the cash surrender value on a contract of insurance or annuity;

	(6) exercise an election;

	(7) exercise investment powers available under a contract of insurance or annuity;

	(8) change the manner of paying premiums on a contract of insurance or annuity;

	(9) change or convert the type of insurance or annuity with respect to which the principal has or claims to have authority described in this section;

	(10) apply for and procure a benefit or assistance under a statute or regulation to guarantee or pay premiums of a contract of insurance on the life of the principal;

	(11) collect, sell, assign, hypothecate, borrow against, or pledge the interest of the principal in a contract of insurance or annuity;

	(12) select the form and timing of the payment of proceeds from a contract of insurance or annuity; and

	(13) pay, from proceeds or otherwise, compromise or contest, and apply for refunds in connection with, a tax or assessment levied by a taxing authority with respect to a contract of insurance or annuity or its proceeds or liability accruing by reason of the tax or assessment.
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SECTION 62‑8‑211. Estates, trusts, and other beneficial interests.

	(a) In this section, "estate, trust, or other beneficial interest" means a trust, probate estate, guardianship, conservatorship, escrow, or custodianship or a fund from which the principal is, may become, or claims to be, entitled to a share or payment.

	(b) Unless the power of attorney otherwise provides and subject to Section 62‑8‑201, language in a power of attorney granting general authority with respect to estates, trusts, and other beneficial interests authorizes the agent to:

		(1) accept, receive, receipt for, sell, assign, pledge, or exchange a share in or payment from an estate, trust, or other beneficial interest;

		(2) demand or obtain money or another thing of value to which the principal is, may become, or claims to be, entitled by reason of an estate, trust, or other beneficial interest, by litigation or otherwise;

		(3) exercise for the benefit of the principal a presently exercisable general power of appointment held by the principal;

		(4) initiate, participate in, submit to alternative dispute resolution, settle, oppose, or propose or accept a compromise with respect to litigation to ascertain the meaning, validity, or effect of a deed, will, declaration of trust, or other instrument or transaction affecting the interest of the principal;

		(5) initiate, participate in, submit to alternative dispute resolution, settle, oppose, or propose or accept a compromise with respect to litigation to remove, substitute, or surcharge a fiduciary;

		(6) conserve, invest, disburse, or use anything received for an authorized purpose; and

		(7) transfer an interest of the principal in real property, stocks and bonds, accounts with financial institutions or securities intermediaries, insurance, annuities, and other property to the trustee of a revocable trust created by the principal as settlor.
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SECTION 62‑8‑212. Claims and litigation.

	Unless the power of attorney otherwise provides and subject to Section 62‑8‑201, language in a power of attorney granting general authority with respect to claims and litigation authorizes the agent to:

	(1) assert and maintain before a court or administrative agency a claim, claim for relief, cause of action, counterclaim, offset, recoupment, or defense, including an action to recover property or other thing of value, recover damages sustained by the principal, eliminate or modify tax liability, or seek an injunction, specific performance, or other relief;

	(2) bring an action to determine adverse claims or intervene or otherwise participate in litigation;

	(3) seek an attachment, garnishment, order of arrest, or other preliminary, provisional, or intermediate relief and use an available procedure to effect or satisfy a judgment, order, or decree;

	(4) make or accept a tender, offer of judgment, or admission of facts, submit a controversy on an agreed statement of facts, consent to examination, and bind the principal in litigation;

	(5) submit to alternative dispute resolution, settle, and propose or accept a compromise;

	(6) waive the issuance and service of process upon the principal, accept service of process, appear for the principal, designate persons upon whom process directed to the principal may be served, execute and file or deliver stipulations on the principal's behalf, verify pleadings, seek appellate review, procure and give surety and indemnity bonds, contract and pay for the preparation and printing of records and briefs, receive, execute, and file or deliver a consent, waiver, release, confession of judgment, satisfaction of judgment, notice, agreement, or other instrument in connection with the prosecution, settlement, or defense of a claim or litigation;

	(7) act for the principal with respect to bankruptcy or insolvency, whether voluntary or involuntary, concerning the principal or some other person, or with respect to a reorganization, receivership, or application for the appointment of a receiver or trustee which affects an interest of the principal in property or other thing of value;

	(8) pay a judgment, award, or order against the principal or a settlement made in connection with a claim or litigation; and

	(9) receive money or other thing of value paid in settlement of or as proceeds of a claim or litigation.
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SECTION 62‑8‑213. Personal and family maintenance.

	(a) Unless the power of attorney otherwise provides and subject to Section 62‑8‑201, language in a power of attorney granting general authority with respect to personal and family maintenance authorizes the agent to:

		(1) perform the acts necessary to maintain the customary standard of living of the principal, the principal's spouse, and the following individuals, whether living when the power of attorney is executed or later born:

			(A) individuals legally entitled to be supported by the principal; and

			(B) the individuals whom the principal has customarily supported or indicated the intent to support;

		(2) make periodic payments of child support and other family maintenance required by a court or governmental agency or an agreement to which the principal is a party;

		(3) provide living quarters for the individuals described in subsection (a)(1) by:

			(A) purchase, lease, or other contract; or

			(B) paying the operating costs, including interest, amortization payments, repairs, improvements, and taxes, for premises owned by the principal or occupied by those individuals;

		(4) provide normal domestic help, usual vacations and travel expenses, and funds for shelter, clothing, food, appropriate education, including postsecondary and vocational education, and other current living costs for the individuals described in item (1);

		(5) pay expenses for necessary health care and custodial care on behalf of the individuals described in subsection (a)(1);

		(6) act as the principal's personal representative pursuant to the Health Insurance Portability and Accountability Act, Sections 1171 through 1179 of the Social Security Act, 42 U.S.C. Section 1320d, as amended, and applicable regulations, in making decisions related to the past, present, or future payment for the provision of health care consented to by the principal or anyone authorized under the law of this State to consent to health care on behalf of the principal;

		(7) continue a provision made by the principal for automobiles or other means of transportation, including registering, licensing, insuring, and replacing them, for the individuals described in subsection (a)(1);

		(8) maintain credit and debit accounts for the convenience of the individuals described in subsection (a)(1) and open new accounts;

		(9) continue payments incidental to the membership or affiliation of the principal in a religious institution, club, society, order, or other organization or to continue contributions to those organizations; and

		(10) enter into financial arrangements and agreements for the admission and care of the principal with an assisted living facility, nursing home, hospital, rehabilitative or respite facility, in home or other care providers, including hiring and firing home health care and other providers of services to the principal.

	(b) Authority with respect to personal and family maintenance is neither dependent upon, nor limited by, authority that an agent may or may not have with respect to gifts pursuant to this article.
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SECTION 62‑8‑214. Benefits from governmental programs or civil or military service.

	(a) In this section, "benefits from governmental programs or civil or military service" means a benefit, program, or assistance provided under a statute or regulation including Social Security, Medicare, and Medicaid.

	(b) Unless the power of attorney otherwise provides and subject to Section 62‑8‑201, language in a power of attorney granting general authority with respect to benefits from governmental programs or civil or military service authorizes the agent to:

		(1) execute vouchers in the name of the principal for allowances and reimbursements payable by the United States or a foreign government or by a state or subdivision of a state to the principal, including allowances and reimbursements for transportation of the individuals described in Section 62‑8‑213(a)(1), and for shipment of their household effects;

		(2) enroll in, apply for, select, reject, change, amend, or discontinue, on the principal's behalf, a benefit or program;

		(3) prepare, file, and maintain a claim of the principal for a benefit or assistance, financial or otherwise, to which the principal may be entitled under a statute or regulation;

		(4) initiate, participate in, submit to alternative dispute resolution, settle, oppose, or propose or accept a compromise with respect to litigation concerning a benefit or assistance the principal may be entitled to receive under a statute or regulation; and

		(5) receive the financial proceeds of a claim described in item (4) and conserve, invest, disburse, or use for a lawful purpose anything so received.



HISTORY: 2016 Act No. 279 (S.778), Section 1, eff January 1, 2017.



SECTION 62‑8‑215. Retirement plans.

	(a) In this section, "retirement plan" means a plan or account created by an employer, the principal, or another individual to provide retirement benefits or deferred compensation of which the principal is a participant, beneficiary, or owner, including a plan or account under the following sections of the Internal Revenue Code:

		(1) an individual retirement account under Internal Revenue Code 26 U.S.C. Section 408, as amended;

		(2) a Roth individual retirement account under Internal Revenue Code 26 U.S.C. Section 408A, as amended;

		(3) a deemed individual retirement account under Internal Revenue Code 26 U.S.C. Section 408(q), as amended;

		(4) an annuity or mutual fund custodial account under Internal Revenue Code 26 U.S.C. Section 403(b), as amended;

		(5) a pension, profit‑sharing, stock bonus, or other retirement plan qualified under Internal Revenue Code 26 U.S.C. Section 401(a), as amended;

		(6) a plan under Internal Revenue Code 26 U.S.C. Section 457(b), as amended; and

		(7) a nonqualified deferred compensation plan under Internal Revenue Code 26 U.S.C. Section 409A, as amended.

	(b) Unless the power of attorney otherwise provides and subject to Section 62‑8‑201, language in a power of attorney granting general authority with respect to retirement plans authorizes the agent to:

		(1) select the form and timing of payments under a retirement plan, including election of survivor benefits, and withdraw benefits from a plan;

		(2) make a rollover, including a direct trustee‑to‑trustee rollover, of benefits from one retirement plan to another;

		(3) establish a retirement plan in the principal's name;

		(4) make contributions to a retirement plan;

		(5) exercise investment powers available under a retirement plan; and

		(6) borrow from, sell assets to, or purchase assets from a retirement plan.
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SECTION 62‑8‑216. Taxes.

	Unless the power of attorney otherwise provides and subject to Section 62‑8‑201, language in a power of attorney granting general authority with respect to taxes authorizes the agent to:

	(1) prepare, sign, and file federal, state, local, and foreign income, gift, payroll, property, Federal Insurance Contributions Act, and other tax returns, claims for refunds, requests for extension of time, petitions regarding tax matters, and other tax‑related documents, including receipts, offers, waivers, consents, including consents and agreements pursuant to Internal Revenue Code 26 U.S.C. Section 2032A, as amended, closing agreements, and any power of attorney required by the Internal Revenue Service, including Form 2848 or other taxing authority with respect to a tax year upon which the statute of limitations has not run and the following twenty‑five tax years;

	(2) pay taxes due, collect refunds, post bonds, receive confidential information, and contest deficiencies determined by the Internal Revenue Service or other taxing authority;

	(3) exercise any election available to the principal under federal, state, local, or foreign tax law; and

	(4) act for the principal in all tax matters for all periods before the Internal Revenue Service, or other taxing authority.



HISTORY: 2016 Act No. 279 (S.778), Section 1, eff January 1, 2017.



SECTION 62‑8‑217. Gifts.

	(a) In this section, a gift "for the benefit of" a person includes a gift to a trust, an account under the Uniform Transfers to Minors Act, and a tuition savings account or prepaid tuition plan as defined in Internal Revenue Code 26 U.S.C. Section 529, as amended.

	(b) Unless the power of attorney otherwise provides and subject to Section 62‑8‑201, language in a power of attorney granting general authority with respect to gifts authorizes the agent to:

		(1) make outright to, or for the benefit of, a person, a gift of any of the principal's property, including by the exercise of a presently exercisable general power of appointment held by the principal, in an amount per donee not to exceed the annual dollar limits of the federal gift tax exclusion pursuant to Internal Revenue Code 26 U.S.C. Section 2503(b), as amended, without regard to whether the federal gift tax exclusion applies to the gift, or if the principal's spouse agrees to consent to a split gift pursuant to Internal Revenue Code 26 U.S.C. 2513, as amended, in an amount per donee not to exceed twice the annual federal gift tax exclusion limit; and

		(2) consent, pursuant to Internal Revenue Code 26 U.S.C. Section 2513, as amended, to the splitting of a gift made by the principal's spouse in an amount per donee not to exceed the aggregate annual gift tax exclusions for both spouses.

		(3) An agent may make a gift of the principal's property only as the agent determines is consistent with the principal's objectives if actually known by the agent and, if unknown, as the agent determines is consistent with the principal's best interest based on:

			(A) the value and nature of the principal's property;

			(B) the principal's foreseeable obligations and need for maintenance;

			(C) minimization of taxes, including income, estate, inheritance, generation‑skipping transfer, and gift taxes;

			(D) eligibility for a benefit, a program, or assistance under a statute or regulation; and

			(E) the principal's personal history of making or joining in making gifts.



HISTORY: 2016 Act No. 279 (S.778), Section 1, eff January 1, 2017.



Part 4

Miscellaneous Provisions



SECTION 62‑8‑401. Jurisdiction.

	The probate court has concurrent jurisdiction with the circuit courts of this State over all subject matter related to the creation, exercise, construction, and termination of powers of attorney governed by the provisions of this article.



HISTORY: 2016 Act No. 279 (S.778), Section 1, eff January 1, 2017.



SECTION 62‑8‑402. Relation to Electronic Signatures in Global and National Commerce Act.

	This article modifies, limits, and supersedes the federal Electronic Signatures in Global and National Commerce Act, 15 U.S.C. Section 7001, et seq., but does not modify, limit, or supersede Section 101(c) of that act, 15 U.S.C. Section 7001(c), or authorize electronic delivery of any of the notices described in Section 103(b) of that act, 15 U.S.C. Section 7003(b).



HISTORY: 2016 Act No. 279 (S.778), Section 1, eff January 1, 2017.



SECTION 62‑8‑403. Effect on existing powers of attorney.

	Except as otherwise provided in this article on the effective date of this act:

	(a) this article applies to a power of attorney created on or after the effective date of this act;

	(b) the procedural provisions of this article apply to a judicial proceeding concerning a power of attorney commenced on or after the effective date of this act;

	(c) the applicable law in effect before the effective date of this act applies to a power of attorney created or restated before the effective date of this act;

	(d) the procedural provisions of this article apply to a judicial proceeding concerning a power of attorney commenced before the effective date of this act unless the court finds that application of a procedural provision of this act would substantially interfere with the effective conduct of the judicial proceeding or prejudice the rights of a party, in which case that procedural provision does not apply and the applicable procedural provision in effect at the commencement of the judicial proceeding applies; and

	(e) an act done before the effective date of this act is not affected by this act.



HISTORY: 2016 Act No. 279 (S.778), Section 1, eff January 1, 2017.
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A Quick Guide to the South Carolina
Uniform Power of Attorney Act

Molly McDonald Campolong

While power of attorney may seem to fall
exclusively within the domain of probate
attorneys, it arises in a surprising number
of contexts. From real estate transactions
to financing to military service to medical
decisions, power of attorney issues arise
at unexpected moments, and a prepared
attorney should be ready to advise clients
on the law governing powers of attorney in
South Carolina.

Though this may be old news to some,
South Carolina overhauled its power of
attorney statutes in 2016. Effective Janu-
ary 1, 2017, South Carolina adopted large
portions of the Uniform Power of Attorney
Act via South Carolina Code sections 62-8-
101 through 62-8-401. Recognizing that you
may not be dying' to review the power of
attorney statutes in South Carolina, below
is an overview of the new power of attor-
ney provisions.

The South Carolina Uniform Power of
Attorney Act (the Act) contains three of the
four articles of the Uniform Power of At-
torney Act but retains, within the articles,
certain provisions that are unique to South
Carolina power of attorney law. S.C. Code
Ann. § 62-8-101 (Supp. 2017) (Reporter’s
Comment). The first article contains gen-
eral provisions such as definitions, duties
of the person granted power of attorney,
and third-party acceptance of the power of
attorney. Id.

The second article has provisions de-
tailing the authority granted to the person
given power of attorney. Id. The final arti-
cle adopted in South Carolina—the fourth

article of the Uniform Power of Attorney
Act’—contains provisions detailing the
relationship of the act to other statutes and
to prior South Carolina power of attorney
law. Id.

This article will detail changes in
definitions, durability, authority, and un-
changed provisions under the new statutes.

Definitions

Though this may seem small, much of
the key terminology relating to power of at-
torney has changed under the new law. The
person receiving the power of attorney was
known as the “attorney in fact” under previ-
ous South Carolina law. See S.C. Code Ann.
§ 62-5-501 (Supp. 2016). Now, that person
is the “Agent” of the principal. S.C. Code
Ann. § 62-8-102 (Supp. 2017) (Reporter’s
Comment). Further, “Incapacity” replaces
the terms disability and incompetence. Id.

(continued on page 3)
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Judicial Spotlight: Hon. Steven H. John, Resident Circuit
Judge of the Fifteenth Judicial Circuit

Born: North Augusta,
South Carolina to parents
Joseph and Stephanie John.
He grew up and graduated
from high school here.

Education: The Citadel,
B.A. (Political Science);
University of South Caroli-
na School of Law, J.D.

Career: After graduation

from law school, Judge John served
as law clerk to the Honorable Sidney
T. Floyd, Resident Circuit Judge of the
Fifteenth Judicial Circuit. Thereafter
he joined a litigation firm and in 1986
he opened a solo practice in North
Myrtle Beach, having an active trial
practice in Civil Court, Criminal Court
and Family Court.

Family: Judge John is married to Su-
san Watts John, the executive director
of Horry County Disabilities and Spe-
cial Needs Agency. Together they have
one son, Blake John, who is a student
at Creighton University.

What is the best advice you were
given as a young lawyer?

T was pleasantly surprised that
many of the experienced lawyers in
South Carolina were happy to share
information as well as their experienc-
es in dealing with perplexing issues
that were new for me. They were
very open and happy to help, which I
appreciated. T wish someone had told
me to get involved in South Carolina
Bar activities early on in my career, or
other groups such as the South Caroli-
na Association for Justice (SCAJ) or the
South Carolina Defense Trial Attorneys’
Association (SCDTAA). Additionally, I
wish at some point in time someone
had explored with me the possibility
of running for local office. I encourage
other experienced lawyers to reach out
to young lawyers and offer help early
on in their careers.

What is the most rewarding as-
pect of being a Judge?
T've thoroughly enjoyed meeting

2

people across the state at
courthouses or elsewhere
that I would never have
otherwise had the oppor-
tunity to meet. Being a
judge has vastly expanded
my knowledge of South
Carolina by providing the
opportunity to see there
are really wonderful people
all across our state.

What is the hardest part about
being a Judge?

As judges, we are all faced with
certain cases that give us pause. For me,
those cases are often felony DUI cases.
You invariably have an upstanding
citizen as the defendant, and this is es-
sentially the only thing that they have
done wrong in their life. Of course, it is
a very horrible thing, but it's often the
only one in their life. Half of the court-
room tells you that despite this one
terrible accident, they are a wonderful
person; then the victims or the rela-
tives of the victim want you to put that
person under the jail. Cases like that
call upon all of your experience to look
at both sides and try and come up with
a fair and just result. That’s a hard day.
Other days, you listen to some of the
victim’s stories detailing how they have
been harmed by a particular instance.
In issuing a sentence and trying to meet
out justice that will try to show that the
system can respond appropriately when
the case is brought before you can be a
difficult part of being a judge.

What experience best prepared
you for the bench?

Two things helped prepare me best.
First, actually trying cases. It really
didn’t matter the courtroom setting. It
could have been in Magistrates Court,
Circuit Court or Federal Court. Second-
ly, T had the opportunity to be ap-
pointed as a Special Referee in a fairly
substantial number of cases by Judge
Sidney Floyd and Judge David Maring.

If you could choose one legal
scholar to have dinner with, who
would it be and why?

I would select Dean Erwin Chem-
erinsky. He is extremely bright, and ev-
ery time there is an issue that hits the
front page involving law and politics,
he is usually a sought-after interview.
He has published several books and
articles and, not to say I agree with all
of his stances, but he really gives you a
lot to think about.

What do you see as the biggest
challenge facing the SC legal
system?

Making sure that everyone has
an equal opportunity to address their
issues, if needed, in the court system,
notwithstanding their financial standing
or ability to present a matter before the
court. Equal access to the legal system
for all. Depending on the case, things
can get extraordinarily expensive. Un-
fortunately, government funding either
for the public defender’s office or legal
aid is not usually a top priority.

What practices did you implement
early in your career that have
been the most beneficial to you?
As a young lawyer, I really tried
as best I could to know all there was
to know about my case. This includes
the good and bad facts, so that when
that unexpected event happens in trial,
you at least have a foundation to fall
back on and try and address the issues.
Being prepared is the key.

What is the number one thing you
look for when hiring a law clerk?

Besides the obvious as far as under-
standing legal issues and competency
in the law, being able to communicate
with people, not only in writing but
also in person. It is important to be able
to talk to everyone, not just lawyers.

What differentiates a good lawyer
from a great lawyer?

Being able to narrow down your
case to the issue that will resonate with
the judge or the jury, and doing so in
a brief, concise manner. I always tell
people T am a proponent of the Zorro
school of law: get in, make your “Z”,
and get out.
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Adopt-A-Shelter

The VAV Committee completed a
three-day Adopt-A-Shelter project to
support Sistercare. As you know, Sis-
tercare’s mission is to provide services
and to advocate for domestic violence
survivors and their children, and to
promote prevention of domestic vio-
lence through community awareness
and training.

Prior to our event, we collected
donations via a donation drive.The do-
nations included the following which
were requested by the organization:
multiple large packs of tissue; boxes
of 24-pack paper towels; paper plates;
garbage bags; several sets of twin and
full sheets, bath towels, hand towels
and wash cloths; several packs of pil-
lows; large refill bottles of liquid hand
soap; children’s toys; and toiletries
(soap, shampoo, toothbrushes, etc.)
for women, including combs and hair
brushes for all hair textures.

On the first night of the event, we
provided workshops to include re-

What’s Been Happening

source presenters and attorneys to an-
swer legal questions at each of the two
shelters. During the presentations,we
provided tote bags for 50 women. Each
tote bag included deodorant, tooth-
paste, a toothbrush, soap, books/jour-
nals, and feminine products. The bags
were for the women currently housed
in the shelters and future residents.
We also provided dinner for the wom-
en and children during the presen-
tations. The speakers were Heather
Blake of Heather's Holistic Health
Coaching, attorney La'Jessica String-
fellow, Monique Flowers of Classy
Closets, and attorney Katie Buckner.

On the second day of the event,
we held an appreciation luncheon for
the staff at Sistercare. We provided
door prizes and small gifts, which in-
cluded gift cards and custom cookies.

On the third day of the event, we
conducted a shelter refurbishment.
The project included repainting a
wrap-around porch in desperate need
of repair.

'- ast Cooper Habitat for Humanity r
Wills Clinic '
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Uniform Power of Attorney Act
(continued from Front Cover)

For simplicity, I will use the new defi-
nitions for the rest of this article.

Durability

Durable, in the context of power of
attorney, means that the power contin-
ues after the principal becomes inca-
pacitated or disabled. Under the old
South Carolina law, power of attorney
was presumed to not be “durable” un-
less the power of attorney agreement
specifically provided for durability. S.C.
Code Ann. § 62-5-501 (Supp. 2016).

Under the new South Carolina law,
the opposite is true. Power of attor-
ney is durable unless the agreement
expressly provides that it is terminated
by the incapacity of the principal. S.C.
Code Ann. § 62-8-104 (Supp. 2017).
This change represents the assumption
on the part of the drafters that most
principals prefer durability to lessen
the chance of a conservator or guard-
ian being appointed. Id. (Reporter’s
Comment).

Further, if a conservator or guard-
ian is appointed by a court, the agent
retains its powers not related to the
scope of the appointment. S.C. Code
Ann. § 62-8-108(b) (Supp. 2017). Even
then, if the power of attorney agree-
ment provides that the agent retains all
of its powers despite the appointment,
the agent will retain them unless the
court orders otherwise. Id.

Authority

Previously under South Carolina
law, the authority of the agent had to
be specifically set forth in the agree-
ment. S.C. Code Ann. § 62-5-501(A).
Under the new law, agents’ authority
may be indicated in the agreement
simply by referencing the South Caro-
lina Code section or sections detailing
those powers. S.C. Code Ann. § 62-
8-202 (Supp. 2017). Of course, power
of attorney agreements may still be
tailored for specific powers, but these
new provisions create default defini-
tions of an agent’s authority.

Sections 62-8-204 through 62-8-217
provide general authority provisions
for real property; tangible personal
property; stocks and bonds; commod-
ities and options; banks and other
financial institutions; operation of
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entities or businesses; insurance and
annuities; estates, trusts, and other
beneficiaries; claims and litigation; per-
sonal and family maintenance; benefits
from government programs; retirement
plans; taxes; and gifts.

Again, these provisions may be
incorporated into a power of attorney
agreement simply by referencing the
statute describing such authority. Addi-
tionally, section 62-8-203 lists general
authorized powers of the agent if one
or more of these statutes is cited in the
agreement.

In contrast, section 62-8-201 defines
powers an agent may obtain only upon
an express grant of authority. These
powers include the power to create or
alter a trust, make a gift, change rights
of survivorship, change beneficiary
designations, delegate authority grant-
ed, disclaim property, and access a
safe deposit box or vault leased by the
principal. S.C. Code Ann. § 62-8-201(a)
(Supp. 2017).

If the principal wishes to create
these powers—and the others listed in
the statute—in the agent, the agree-
ment must specifically provide so.
Further, despite what the agreement
provides, only a relative of the prin-
cipal may, as agent, give herself or a
creditor an interest in the principal’s
property. S.C. Code Ann. § 62-8-201(b)
(Supp. 2017).

Related to these authority provi-
sions, the new statutes provide steps
for proving an agent’s authority to
third parties. S.C. Code Ann. § 62-8-119
(Supp. 2017). A third party may accept
an acknowledged power of attorney
without any further evidence. Id.

Like under prior South Carolina law,

a person who relies in good faith on a
certification of power of attorney may
rely on the power of attorney of the
agent. Id. (Reporter’'s Comment). Ad-
ditionally, instead of solely relying on
the acknowledged power of attorney,
a third party may request a certifica-
tion, English translation, or opinion of
counsel as to the validity of the power
of attorney. Id. The third party may be
liable for refusing to accept a power of
attorney after the agent takes the steps
detailed above. S.C. Code Ann. § 62-8-
120 (Supp. 2017).

Finally, the new law provides one
or more agents may be appointed as
co-agents who can have either indepen-
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dent powers or share the same powers.
S.C. Code Ann. § 62-8-111 (Supp. 2017).

Unchanged Provisions

Despite the changes detailed above,
many of the prior power of attorney
provisions remain unchanged. Though
this section is not comprehensive, the
unchanged provisions include the fol-
lowing:

Power of attorney agreements
entered into prior to the change in the
law are still effective if they complied
with the law at the time they were exe-
cuted. S.C. Code Ann. § 62-8-106(b).

Health care powers of attorney
have not changed and are governed by
South Carolina Code sections 62-5-501
through 62-5-518, which is simply a
renumbered version of the former sec-
tion 62-5-504. S.C. Code Ann. § 62-8-103
(Supp. 2017) (Reporter's Comment).

Additionally, as before, the other
power of attorney statutes and judicial
interpretations of them apply to health
care powers of attorney to the extent
they are not inconsistent with sections
62-5-501 through 62-5-518. S.C. Code
Ann. § 62-5-502 (Supp. 2017). Under
the new default rule, an agent must
cooperate with a person holding health
care power of attorney. S.C. Code Ann.
§ 62-8-114(b)(5) (Supp. 2017).

The new statutes still require
that power of attorney agreements
be attested in the same way as a will
and acknowledged. Compare S.C. Code
Ann. § 62-5-501(C) (Supp. 2016), with
S.C. Code Ann. § 62-8-105 (Supp. 2017).
However, under the new statutes, the
agreement only needs to be recorded if
the agent wishes to exercise authority
after the principal’s incapacity. S.C.
Code Ann. § 62-8-109(d) (Supp. 2017).

Whereas, previously, the agree-
ment was required to be recorded
unless the “authority of the attorney in
fact relate[d] solely to the person of the
principal.” S.C. Code Ann. § 62-5-501(C)
(Supp. 2016).

In conclusion, the changes to the
law governing powers of attorney are
expansive. However, with the adoption
of the South Carolina Uniform Power
of Attorney Act, South Carolina’s power
of attorney laws now track numerous
other states that have adopted the Uni-
form Power of Attorney Act—either in
whole or in part.

Additionally, the language of the

Act itself, including the reporter’s
comments, is much more comprehen-
sive than the previous law. As provided
in those comments, “there may be no
perfect solution to meet the surrogate
decision making needs of our aging
society, but the [Act] balances the
competing interests at stake with . . .
protecting the principal, the agent,
and those who deal with the agent.”
S.C. Code Ann. § 62-8-101 (Reporter’s
Comments).

Molly McDonald Campolong is an asso-
ciate at Robinson Gray Stepp & Laffitte,
LLC, where she focuses her practice on
commercial real estate transactions and
litigation, including workouts, bankruptcy
and foreclosures.

Endnotes

! I apologize if anyone finds these age-related jokes in
bad taste and promise they are now retired.

2 The third article in the Uniform Power of Attorney
Act provides an optional statutory form of a Power
of Attorney. While South Carolina did not adopt
this form, it did pull from the sample agent certi-
fication form provided in article 4 of the Uniform
Power of Attorney Act for South Carolina Code
subsection 62-8-119(f).
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South Carolina Bar

Letter from the President

Dear Young Lawyers:
Happy New Year...Happy New BAR
Year that is! July 1 marked the start of
the 2018-2019 Bar Year. I am excited to
serve as your YLD President this year,
alongside Sheila Willis (President-Elect)
and Perry MacLennan (Secretary-Trea-
surer). The YLD is cooking up a host
of YLD programs and events that are
certain to benefit you both personally
and professionally.
Thus far, the YLD is already off
to a great start. The Backpack Drive
Committee just wrapped up another
successful school supply drive. The

committee collected and stuffed over
200 backpacks to distribute to students
in need across the state. Kudos to them!

The YLD Executive Council just
returned from the ABA Annual Meet-
ing in Chicago where the SC YLD was
awarded three ABA YLD Awards of
Achievement! The ABA Awards of
Achievement recognize state and local
bar programs that contribute signifi-
cantly to the public and the betterment
of the legal profession. The SC YLD's
programming received awards in the
following categories:
e Diversity for The Legacy of the
Confederacy—A Town Hall Discussion,
e Newsletter for The Young Lawyer,
and
e Comprehensive for overall best
programming.

Special thanks to the YLD lead-
ers who were responsible for the
award-winning programming and to
Sheila Willis for her diligence in pre-
paring our award applications.

Speaking of the ABA, did you
know the ABA YLD is coming to South
Carolina? The ABA YLD will host its
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Fall Meeting in conjunction with ABA
GPSolo October 25-27 at the Francis
Marion Hotel in Charleston. A few
highlights of the meeting include
reduced and affordable conference
registration for South Carolina lawyers
and law students, dine-a-rounds in the
homes of Charleston’s most prominent
lawyers, and opportunities to network
with young lawyers from around the
country. Keep an eye out in the YLD
Announcements for more information.

Lastly, if you haven’t already, sign
up for a YLD committee today! The
work of our YLD committee leaders
and members is what allows the YLD
to provide its award-winning programs
and benefits to its members.

Cheers to enjoying the last little
bits of summer and the start of another
wonderful bar year!

Onward,

Jobs 12 Wetsons

Ashleigh R. Wilson
YLD President






