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Brown Contractors vs. McMarlin

Page 553 |

1 A Yes. |
2 MR. LYLES: I would like to move this into

3 evidence as Exhibit 134.

4 MR. VARNADO: I'm going to object. It's

5 hearsay. I don't think he can qualify it.

6 MR. LYLES: He can testify he paid the bill.

7 THE COURT: ©Not qualified in what respect?

8 - MR. VARNADO: I think it's from AC Heating &

] Air. It's to 1850 Flag, to Howard Brown. Howard Brown
10 needs to testify to it.

11 THE COURT: All right. He doesn't need to be
12 gqualified in order to say I saw it and paid it, dces

13 he?

14 MR. VARNADO: No. I mean, he could say that.
15 THE COURT: And I don't know that he was asked
16 an opinion about the work. So if it is -- since -- I
17 can take it as a document that he saw and paid for for
18 purposes of their claim for correcting the house.

19 - MR. VARNADO: Yeah. And I would note that Mr.
20 Schweers testified yesterday that the units were old,
21 and that the --
22 THE COURT: I understand. I'll take it in
23 context of all the testimony, but it seems that it is

24 admissible as a description of the work done, and that

25 it was paid.

N S T
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Page 554 |

1 MR. VARNADO: That's fair. ‘

2 - MR. LYLES: And I'1l just say that to the

3 extent it's already included in Howard's global

4 estimate, we don't want to get it twice. I just went

5 through Howard's estimate yesterday and I was not able

6 to find it, so if it is in there —-

7 THE COURT: 1I'll take it as described. 1I'll

8 take it as described and for those purposes, and I

9 think what Rob has described is there's no objection to
10 it.

11 MR. VARNADO: That's fair.

12 THE COURT: I will acknowledge your objection

13 and accept 1t as to taking it beyond that.

14 MR. VARNADO: Thank you.

15 (DEFENDANT'S EXHIBIT NO. 134 ADMITTED INTO ;
16 EVIDENCE. ) ?
17  BY MR. LYLES: ﬂ’
18 Q Do you know how much Mr. Jay Brown billed you
19 for mechanical work at your project? .
20 A I would have to look at the cost sheet, but I j
21 think it was in the neighborhood of 40 some odd i
22 thousand dollars. }
23 Q Do you know what he did for that $44,0007 :
24 A I think he installed some new unit, and I know |

25 that Amy was not getting satisfactory cooling and

T T T N e T = T o2
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Page 555 g
heating in the spaces, and I think there was some
mechanics working on the —-- you know, I think that's
better answered by Amy.

0] Okay.

A T just know that it was not working properly.
One girl's room was hot. One girl's room was cold.
The noise level in the house was substantial, that I
heard. But past that, I'm not a --

Q Okay. We looked at some correspondence in the-ﬁ
file that referenced a representation by Mr. Brown
sometime in the spring of 2013 that the cost to-
complete the job had risen from 772 to 901. Do you
remember that?

A Yes.

0 Ultimately, you were billed a total of in

excess of 1.4 million dollars for the job?

A Qkay.
0 Were you aware of that?
A I know it's -—- I don't know the number
offhand. It's not a happy number to remember. E
Q At what point did you realize that Mr. Brown :

had significantly exceeded the outside number that was
on top of what he had originally estimated?
A Well, there's corréspondence about that. I'm

not sure exactly of the date, but it was an ongoing
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Page 556 |

1 kind of a situation.

2 Q Okay. You -- i1f you turn your mind to the

3 early part of 2014, after Amy had moved her air

4 mattresses into the house; okay?

5 A That would have been 2013, not 2014.

6 Q She moved —-- that's right. She moved in in

7 2013, but if you turn your attention to the early part

8 of 2014 —

9 A Okay.

10 Q -— when Mr. Brown was no longer working on the
11 job; all right?

12 A All right.
13 Q Okay. Did you have discussions with him about %
14 settling out these issues once and for all, after you g
15 had gotten his final billing? §
16 A I'm trying to think if I did or I didmn't. I %
17 think that -—- I don't know. I don't know 1f it was §
18 with -- is this before he left the job? §
19 ) After. %
20 A After he left the job? 1In 20 -- '
21 0 '14. The lien was filed in March of 2014.
22 A In 2014, when the lien was filed, we sent him
23 the notice of stuff to correct, and I don't believe
24 there was any conversation subsequent to that.
25 0 Were you surprised to get ﬁhe lien?

e e Y T A P R 1 T Yy R e o ST Ay S e AT A
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Page 557 |
1 A Yes.
2 - 0  Why?
3 A The job was not finished, and the job was not . |
4 proper, and I think the lien was a faulty lien.
5 0 When you say "faulty,"” what do you mean?
6 A The job was not finished, and the job was not
7 functioning. This job was -- it was a defective
8 product that was -- if this were an automobile —-
9 MR. VARNADO: I mean, Mr. Brown, can we —-
10 let's not have a —— this isn't an automobile.
11 THE COURT: Hold on, hold on. Mr. Salzhauer,
12 the objection is to using examples that ﬁay not be
13 pertinent. Confine your testimony -- and I understand
14 your point, but confine your testimony to the house, if
15 you can.
16 A (Continuing) The house was -- the house as a
17 product was a defective product.
‘ 18 Q Okay. |
: 19 A By the way —- F
‘ 20 THE COURT: Just hold on.
21 BY MR. LYLES:
22 Q Mr. Salzhauer, were you involved in the
23 decision to do the rocf work at the house, the roof
24 repair work?
25 A Yes.

e A T e B B e e e o
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Page 558

1 Q And what was your involvement in that?

2 - A There was a leak and —-

3 Q Where was the leak?

4 A Over a certain part of the house in Annie's

5 room —-- or that part I'm not sure about, but there was
6 a leak and there was a guestion of what to do about the
7 leak. And Howard Brown went through substantial kind

8 of checking to find out where the -- you know, where

9 the leak is. He spoke to several roofers, and he came
10 to —— I'm not sure of the fellow's name, but he's a

11 highly regarded roofer in this area, and that fellow

12 spent some time at the job in looking at the roof, and
13 I spent some time learning about roofs. And the

14 problem here was —-- what is that? It begins with a T.
15 Terne --

16 Q Terne metal?

17 A Terne metal. Terne metal has a lot of lead in
18 it, so they stopped producing terne metal. The roof is
19 a —— the problem roof was a terne metal roof. There
20 was —— the question was to replace it with an aluminum
21 roof or a copper roof. The aluminum roof, the panels
22 could not be made to follow the roof line. Putting in
23 the copper rocf, the problem with the copper roof was
24 where the copper roof met another terne metal roof, the
25 electrolysis would have destroyed both roofs. Trying

T T T e S LSS S
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Page 559;

1 to terminate the copper roof at a location that would ;
2 - have required less roofing was almost as much —-- or as .
3 much money as continuing the copper roof, so they had :
4 to do the whole roof in copper. %
5 MR. LYLES: Okay, give me just a minute, if §
6 you don't mind here. I'm going to go speak to Amy. %
7 THE COURT: Sure. g
8 (Whereas, a brief recess was taken.) g
9 THE COURT: We're back on the record. We are ;
10 Continuing the direct examination of Mr. Salzhauer. g
11 Mr. Salzhauer has asked to comment on a :
12 question he was asked before. Mr. Salzhauer, do it in %
13 a limited fashion, not -- dealing simply with what you ;
14 testified to before. And if someone -- if Mr. Varnado g
15 objects, I want you to stop until we deal with the :
16 objection. %
17 A (Continuing) Very simple, I don't think these ;
18 photographs properly portray the issue with the roof. g
19 THE COURT: Okay. é
20 A (Continuing) Done. §
21 THE COURT: Thank you. Rob, you all right é
22 with that? g
23 MR. VARNADO: Yes.
24 THE COURT: All right, Robert, proceed. g
25 MR. LYLES: Sure. E
i
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Page 560 %
1 BY MR. LYLES: g
2 Q Just a few follow-up questions, and I'll turn %
3 you over. Would you turn to Exhibit No. 21 for me? g
4 A 21? I'm sorry. 3
5 Q Yes, sir. Do you recognize that email g
6 exchange? '
7 A Yes. E
8 0 What is that -- or who is that email exchange ;
9 with? i
10 A With Vuong from VLN. E
11 Q Were you trying to get information from Vuong? é
12 A Yes. E
13 Q Backup and things such as that? ;
14 A Yes. 3
15 And then he responds to you on June 13th at §
16 11:15 a.m.? §
17 A May I read the -- ?
18 Q Sure. You can read anything you want to. §
19 A Okay. What's the question? I'm sorry. %
20 Q This email exchange with Vuong, were you 3
21 trying to get from Vuong information about what he had
22 paid subcontractors and suppliers?
23 A Yes.
24 Q So that you could understand what you had been

25 billed?

2 ot s LA Brres]
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\

And do you notice that in Vuong's response,

one of the things he tells you is that, and I quo

"Just to be clear,

te,

I'm not required to supply any of

these items to you"?

A
Q
A

Q
A

Yes.

Did you ever get those items from Vuong?

We did.

Okay. He did send them to you?

Yes. What he sent was his bills. I don

recall exactly how much detail was in the bill.

Q

overhead and profit he had added to bills that he had

Were you ever able to determine how much

then submitted to Jay?

A

Q

Yes. It was marked.

All right.

Now,

I'm going to show you a

series of emails that relate to the floor issue,

just ask you if you can remember receiving these

emails.

(EMAIL MARKED DEFENDANT'S EXHIBIT NO. 135 FOR

I.D.)

BY MR. LYLES:

Q

Let me show you what's been marked as Exhibit

135. You are shown as a recipient of that email.

you see

that?
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18 June 24th, 2013, email.

Page 562 g
1 A Start at the top? Okay.
2 - Q Yes, on June 24th, 2013. 5
3 A At 8:02 a.m.?
4 0 Yes, sir. Do you remember receiving that !
5 email? §
6 A Yes. ;
7 Q You do? é
8 A Uh~huh. g
9 Q Is Jay copied on that email? E
10 A I have to look and see. j
11 0 About the middle of the address line. E
12 A Yes.
13 MR. LYLES: 1I'd like to move this into §
14 evidence as Exhibit 135. E
15 THE COURT: Rob? g
16 MR. VARNADO: Sure. .
17 THE COURT: 135 is admitted without objection. %
|
19 (DEFENDANT'S EXHIBIT NOC. 135 ADMITTED INTO 2
20 EVIDENCE.) §
21 (EMAIL MARKED DEFENDANT'S EXHIBIT NO. 136 FOR E
22 I.D.) %

23 BY MR. LYLES:

CINRRNG: R

24 Q Let me show you what's been marked as Exhibit

25 136 and ask you if you recognize that email? E
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A Yes.

Q That's an email exchange, towards the bottom,
from Bmy to you; is that right?

A Yes.

Q And then it appears as though that email
exchange was forwarded to Jay Brown on August the 30th;
is that right?

A Yes.

MR. LYLES: I would like to move that into
evidence as No. 136.
MR. VARNADO: Without objection.
THE COURT: 136 is admitted without objection.
(DEFENDANT'S EXHIBIT NO. 136 ADMITTED INTO
EVIDENCE.)
(EMAIL MARKED DEFENDANT'S EXHIBIT NO. 137 FCR
I.D.)
BY MR. LYLES:

Q Mr. Salzhauer, let me show you what I've
marked as Exhibit 137 and ask you if you recognize that
email exchange?

A Let's see, which -- where am I looking, August

30th?
Q There's an email from you to Amy --
A Okay.
0 -—- that seems to reference an email or is
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A Right.
0 And then it appears that those emails were

1
2
3
4 sent to Jay.
5
6
7
8

A Okay.
Q Do you see that?
a Yes.
0 Do you recognize that?
9 A Yes.
10 MR. LYLES: 1I'd like to move that into

11 evidence, Exhibit 137.

12 THE COURT: Rob?
13 MR. VARNADC: Yes, please.
14 THE COURT: All right, 137 is admitted without

15 objection.

16 (DEFENDANT'S EXHIBIT NO. 137 ADMITTED INTO

17 EVIDENCE.)

18 (EMATIL MARKED DEFENDANT'S EXHIBIT NO. 138 FOR
19 I.D.)

20 BY MR. LYLES:
21 Q Let me show you what I've marked as Exhibit
22 138 and see if you recognize that, Mr. Salzhauer, an
23 email exchange between Amy and Jay Brown?
24 a Which part of the email are you looking at?

25 Q Well, you've got one paée, and so there's a

Y B e e T e A T B A Y T T Qo
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Page 565
couple. There are some discussions about a meeting
below from Amy and Jay, and then you're copied on an

email from Amy to Jay that the same day, just a little

bit later.
A Ckay.
Q Do you remember receiving that?
A Yés.

MR. LYLES: 1I'd like to move Exhibit 138
into evidence.
MR. VARNADO: Sure.
THE COURT: Admitted without objection.
{DEFENDANT'S EXHIBIT NO. 138 ADMITTED INTO
EVIDENCE.)
(EMAIL MARKED DEFENDANT'S EXHIBIT NO. 139 FOR
I1.D.)
BY MR. LYLES:

Q Let me show you what I've marked as Exhibit
139, which is a series of emails beginning with Jay
Brown's email at 7:01 p.m. on September the 3rd, and
then followed by an email from Amy at 8:53 p.m. You
were copied on that. Do you remember receiving that?

A Yes.

MR. LYLES: I'd like to move Exhibit 139 into
evidence.

THE CCURT: 139 is the September 3rd email?
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Page 566 |[;
1 MR. LYLES: Yes.
2.' THE COURT: Rob, what is your --
3 MR. VARNADO: T don't have an objection.
4 THE COURT: All right. Now, I've got one
5 rage, thanks, in the bottom, but I don't have --
6 MR. LYLES: One page. E
7 THE COURT: -- any notification of whose text ?
8 this.is.
9 MR. LYLES: It's above that line. 1It's from
10 Jay to Amy.
11 THE COURT: Okay. All right, thank you. 139
12 is admitted.
13 (DEFENDANT'S EXHIBIT NO. 13% ADMITTED INTO
14 EVIDENCE.)
15 MR. LYLES: I think that's all I've got for
16 Mr. Salzhauer.
17 THE COURT: Okay. Rob, are you ready to
18 proceed?
19 MR. VARNADO: Can we go off the record real
20 quick?
21 THE COURT: Yeah.
22 (Whereas, a brief discussion was held off the
23 record.)
24 THE COURT: Mr. Salzhauer, you are still under
25 cath, don't talk about your testimony with anybody.
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Page 610%

1 A Yeah. :

2 - MR. VARNADO: Okay, thank you.

3 MR. LYLES: One more gquestion.

4 FURTHER REDIRECT EXAMINATION

5 BY MR. LYLES:

| 6 Q Can you offer any ——- have you seen a copy of

7 the mechanic's lien in this case?

8 A Yeah. Early on, yeah.

9 Q Do you know the amount of the mechanic's lien? ?
10 A It was 200 and -- ;
11 MR. VARNADO: Six. g
12 A (Continuing) Yeah, 200. |
13 Q Do you have any opinions based upon your ;
14 review of the accounting as to whether or not that q
15 amount was accurate or not?

16 A Well, I'm not an attorney. If a mechanic's

.17 lien -- a mechanic's lien, if you're filing that on the
18 owner, and you're filing it because the owner didn't

19 pay your bill in an adequate fashion to sétisfy that

20 invoice —-- the Salzhauers paid enough to satisfy the

21 bills that were included on these invoices. So if

22 you're not allowed to file a mechanic's lien if you :
23 paid the amount to cover the cost on the job, then it Z
24 was not correct. Mr. Brown was paid enough that he :
25 could have paid his wvendors, and there would have --
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CHARLESTON, SOUTH CAROLINA, FRIDAY, NOVEMBER 10, 2017
9:12 A.M.
PROCEEDINGS

THE COURT: OCkay. We are back on the record
in 2014-10-3881, Brown Contractors. We concluded
yesterday after we took the testimony of Miss Wenner --
no, actually, we concluded with Mr. Glaws; right?

MR. VARNADO: Yes.

THE COURT: Miss Wenner and Mr. Glaws, and
they were taken as part of the Plaintiff's case. B2And,
Robert, you're still presenting your case through Mr.
Salzhauer?

MR. LYLES: Yes.

THE COURT: All right. Continue with your
direct examination.

MR. LYLES: I think I had concluded my direct
examination.

THE COURT: All right. Rob, Mr. Salzhauer is
your witness for cross.

(Henry Salzhauer, having previously been duly

sworn,‘continues to testify as follows:)
CROSS-EXAMINATION

BY MR. VARNADO:

Q Mr. Salzhauer, I'm Rob Varnado. We've met —-
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Page 713
A Yes, we have.
Q —— through the course of the days, and several

times before. So let me ask you, I think in your

deposition, which was taken on August 17th of last

year, you told me that you had never discussed Jay's

T T T

licensure status with Jay.

~N oy Ol W N

A That's correct.

8 0 All right. So Jay never made a false

9 representation to you about his licensure status
10 because he never made a representation to you about 1it?
11 A I never asked the question.
12 Q Okay. And you don't have -- and you told me
13 in this deposition you have no knowledge of his
14 corporate structure; is that correct?
15 A That's correct.
16 0 So agailn, he made no false representations

17 because you never brought it up, he never brought it

18 up; correct?

19 A Correct.

20 Q Okay.

21 A I assumed I was doing business with Jay Brown.
22 0 And during the -- you had -- how many times

23 have you talked with Jay? I think in your deposition
24 you told me you had five meetings with Jay, and you had

25 email correspondence with him, too?
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Page 714
A I don't know what I told you in respect to
meetings.
Q Ckay. Do you remember how many meetings you
had?

A I don't.
0 Okay. Your testimony is that you did noct --
Jay sent you a cost plus -- unlimited cost plus

contract; is that correct?

A He sent me the -- the contract that he sent
me --
Q He sent two.
A Okay. You have copies of those contracts. So

whatever they say, they say.

Q Okay. And you didn't sign them?

A Exactly.

o) And you told Amy not to sign them?

A Exactly.

Q But you didn't complain about the cost plus
basis until January or February the following year?
A That's not the case.

Q Okay.

A I —

0 When did you complain about it?

A I said I'm not going to sign these contracts,

and they don't represent our agreement.
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0 You said that to Jay?

A Loock, I don't remember the exact words I said.
But Jay never said anything to me, either, about not
getting a signed contract back.

Q I don't see —-- you said you sent lots of

emails, but I don't see an email from you to Jay

R T T T T KT KT T A G0 S LR A UL PR A AW TI A

complaining about the fact that this is a cost plus —-

o ~J o gobsx W N R

unlimited cost plus contract at all until 2014; is that

9 your understanding?

PO TTh Aithve

10 A T don't know if I -- if I ever sent him an

11 email before. Jay never got a signed contract back

EEIXEuT

12 from me. If he had any concerns about it, he should i

13 have spoken up. I was going on the basis of a letter

A UE:

14 that I had from Jay on Brown-Meihaus stationery which

15 outlined our terms.

LA TR P T TR TN T

16 o) And then that was —-- your testimony is that

17 you had that. And then it was amended; right?

A ey

18 A Amended. |
19 Q Crally? é
20 A What kind of amendment? ?
21 0 It went up. You said that it went up to 7727 3
22 A That was in conversation with our daughter in g

23 terms of taking this in or taking that out of the job

24 and coming to a final price. But the basic -- the

TS

25 basic price was two parts, one part for Phase I and the
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Page 716
other part for Phase II. And each one of those parts,
there was a defined number for, let's call it, overhead
and profit. 1In one of them, it was six percent of the
job, and the other one I don't remember exactly what
percentage of the job it was.

Q So you think six percent overhead and profit
is fair for the job?

A It depends on the job and how it's let.

Q Okay. Mr. Salzhauer --

A There was no -—- there was no risk on the part
of the contractor. All he was —-- what he was doing was
managing the job. I've seen lots of work where a
project manager gets six percent for the job.

Q You said there was not a licensed contractor
on the job?

A That's correct.

Q You realize that Jay Brown has a South
Carolina specialty license; correct?

A I don't know what kind of license he has.

Q Okay. And you realize that Vuong Nguyen is a
contractor; correct?

A Look, I was looking to Jay Brown to run that
job.

Q But you said earlier that there was no

licensed contractor on the job, so I'm asking you if
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you knew that Vuong Nguyen was a licensed contractor?
A I did not.
Q Okay. And did you know the same thing about

Cameron Glaws being a licensed contractor?

A If Cameron Glaws is a licensed contractor and

Vuong Nguyen is a licensed contractor, they don't know

their business. Otherwise, the house would not look
the way the house looks. Jay —— or Cameron was there
from June, early June, to the end of the jokb. The
results on that job speak for themselves.
Q Okay. If they speak for themselves, they
speak for themselves.
A Excuse me, can I ask a question?
Q No, you cannot. I'm sorry.
THE COURT: No.
A {(Continuing) First time I've been shut up
since I was a little kid.
THE COURT: 1I'm sorry if I transmitted it in
that fashion.
BY MR. VARNADO:
Q Mr. Salzhauer, I'm trying to go through this

quickly, so forgive me. All right, I'm going to ask

you to turn to the Plaintiff's exhibit book to Exhibkit

7, which is a long exhibit, and I'm going to ask you to

go to Brown 0693.
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A Brown?

Q Yeah. The Bates label is 0693 at the bottom,
so 1t's about --

MR. VARNADO: It's towards the end, Robert.
It's the last three pages of that Exhibit 7.
BY MR. VARNADO:

Q Now, I'm going to represent that this has been
admitted into evidence and it is a —-— the Jay Brown
Contractors, LLC, job estimates versus actual costs for
1850 Flag Street for all transactions, dated 8/12/14.
Have you seen this document before?

A No.

THE COURT: Rob, quickly, I've got 0692. This
is third from the last page in Exhibit 7.

MR. VARNADO: Weli, I'm asking him to do 0693,
and I have 0683, 4 and 5.

THE COURT: All right, I've got it. I'm
SOrry.

MR. VARNADO: That's fine.
BY MR. VARNADO:

Q So you were —-— Mr. Salzhauer, you were the —--
you were the bank, pretty much, for Amy's payments on
this; would you say that's correct?

A No. I was paying —-- as an accommodation for

handling the paperwork, my office was paying the Dbills.

e Z e e R R T Y e R S S T
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Amy was the bank.

Q Okay. But you were responsible for paying the

bills; correct?
A Correct.

0 Okay. And we heard the testimony from Miss

Wenner about how that would go. Do you disagree with
her on anything that she said?

A Yes.

0 What do you disagree with?

A In respect to getting timely payment out to
the contractors, I asked to get my ——- to get responses
to the bills that came in in a timely way. I did not
get that. And there are many emails saying, so we
don't have this go-round again about timely payment,
please get me the answer to this in a timely way, and I
didn't get those responses.

Q Okay. Mr. Salzhauer, if you look at the job
estimates versus actual detail for 1850 Flag Street,
which is Brown 0693, 694 and 695, this is an exhibit
that's been admitted into evidence. It is a QuickBooks
sheet from Brown Contractors. It shows the -- an
estimated cost in the first column, an actual cost in
the second column, and a difference between the third
cost —— the third column is a difference between the

actual and estimated. Do you see that?
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1 A I do.

2 - Q Okay. All right. So the -- and then if you

3 look at the third page at the bottom of the columns,

4 you see the estimated cost was 50 -- was 543,130? 1It's

5 the bottom of the third page.

6 A The bottom of the third page?

7 Yeah, the last page in the exhibit, 7.

8 A I see page 3. Is that what I'm looking at?

9 0 No, you're looking at page 4.
10 A I should be looking at page 47
11 Q 0695. ;
12 A Yeah, page 4, not page 3. ;
13 Q Okay. So it showed an estimate of -- g
14 A Excuse me. I'm correct, on page 4, not page i
15 37 §
16 Q Yes. ?
17 A Okay, thank you. }
18 Q Okay. And it shows the total estimated cost E

i

19 was 543,130. Do you see that?
20 A Yes.
21 Q And you see that the actual cost was

22 1,227,847

23 A Correct.
24 Q Okay. And those were the numbers that —-- I

25 mean, I think that we have established that you-all
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1 paid roughly 1.227 million; correct?

2 - A Wailt a minute. This estimated cost number,

3 how was that -- how was that generated?

4 Q I'm saying that this is a job estimate versus

5 actual cost. So the five —-

6 A Wait a minute, walit a minute.

7 THE COURT: Held on.

8 A (Continuing) I'm trying to understand this.

S THE COURT: I understand. You-all don't talk
10 over each other.
11 A (Continuing) I'm sorry.

12 THE COURT: Rob, I'm assuming he's asking for
13 clarification on your gquestion. If you can clarify
14 that for purposes of his answer.
15 BY MR. VARNADO:
16 Q All right. 1Isn't the 543,130 number the first
17 number you-all got from Brown-Meihaus?
18 A We got lots of numbers from Brown-Meihaus. %
19 Q Is it the first number -- %
20 A We got —- excuse me. ‘We got the first number, |
21 and then a second number. That's -- because of the way
22 the demolition was done, Amy had to start the second
23 phase at the same time she was starting the first
24 phase, so the estimated cost at that moment in time
25 should have been Phase I and Phase II. That was 700
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1 and some odd thousand.
2 Q Whether it's 700 or 543, the 543,000 is where
3 this QuickBooks entry starts; correct?
4 A Look, I can't ——'I don't know about the
5 QuickBooks. I'm telling you what I know from --
6 Q Yeah. Because you don't use QuickBooks;
7 correct? |
8 A That's correct.
9 Q And so you had Miss Wenner input the data into

10 your continuation estimate?
11 A Exactly.

12 Q But I'm going to go through this QuickBooks

T ALl TR o Ko SRR A L PR B L

13 with you real quick.

14 A Yeah, but you -- you're picking a number that

) W TV

15 has no relevance to the work.

16 THE COURT: Mr. Salzhauer, let me ask you to

17 do this. Just answer his questions.

18 A {(Continuing) Okay.

195 THE COURT: I understand your point, and he's
20 just asking you what is on the face of this document.
21 A {Continuing) Okay.

22 THE COURT: Your answers are simply agreeing'
23 or disagreeing with him on what's on the face of the
24 document.

25 A (Continuing) Okay.
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1  BY MR. VARNADO:
2 Q Okay. So as you look at the, back to 0693, %
3 the page —-- oh, I see, this is a four-page document, ;
4 and I was looking on the second page. So, okay, do you ?
5 see that the decks and porches was estimated at 6,5807 g
6 A What page are you on now? %
7 Q Second page, page 2, 0693. _
8 A And where are you? %
9 Q At the top. g
10 A Qkay. 4
11 Q 06 —— 0.6 —— 06.02.40, decks and porches; do %
12 you see that? | ;
13 A I do. ?
14 Q Okay. And the estimated cost was $6,5807 ;
15 A Cbrrect. §
16 Q And the actual cost was what? j
17 A 14,900 some odd. §
18 Q It's actually the number below that number, E
19 sir. 19,7247 f
20 A Okay, T got it.
21 Q And they replaced a rotten deck; did you know é
22 that?
23 A I'm not familiar with all of the work that g
é

25 Q Okay. The siding and exterior trim, three or

F
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four down from the decks and porches; do you see that?

A I do.

Q Okay. So because the house was -- had a lot
of rotten members and trim, the estimated cost tripled
from 27,500 to 92,269.41. Do you have any reason to
doubt that?

A Look, I wasn't following the job, but I asked
for —— if you're trying to go from the estimated cost
to the actual cost, I always asked for —-- i1f there was
an addition to the work, that it be added on to the
not-to-exceed pricé, and I never got that information.
That was the reason I came to, sometime in January and
February, insisting on getting that, and it was a hard,
long fight until I got it. And I asked for the
estimated cost at that moment in time to the end of the

job. The job was close enough to a moment in time

where that —-- where it was feasible to give me that
number.
0 Okay, and I understand your position on that.

Now, returning to my questions. Do you see the
exterior carpentry number?

A Where are we?

Q We're in the same column. We're siding and
exterior trim, we're a few more down from that.

A Okay.
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1 Q Okay, exterior carpentry. Do you-see that?
2 - A Yes.

3 Q The estimated cost is what?

4 A Zero.

5 Q And what was the actual cost?

6 A My eyes are not so good for this.

7 Q $72,583°?

8 A Yes.

9 Q And that was because of rot, do you know?
10 A I have no idea.

11 0 Okay. Go down to the next group of items,
12 thermal and moisture protection.
13 A Yes.
14 Q Okay. Do you see the insulate, 07.02.00

15 insulate? Do you see that number?

Page 725 f

1o A I do.

17 Q And the estimate was what?

18 A Read it for me.

19 Q 14,000.

20 A Help me out and please read those numbers.

21 trust you will read the correct numbers.

22 0 And the actual cost was $19,7687
23 A Yes.
24 Q Okay. The roofing estimate was what? Was

25 zero dollars? Underneath that.
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Page 726 |
Okay. E
And then the actual was 28,3007 i
Okay. ?
The -- do you see gutter and downspout? g
Okay. g

Okay.
And it went up to $2,0307

- O A Ol C N S

Okay.

Q Did you know about the adding the gutter and
downspout?

A If you're going to go through this -- the
answer is nc. But if you're going to go through all
these line items, I trust you.

Q Okay. Well, we don't have very much further
to go.

A You're reading numbers that I have no
identification with.

0 Okay. The overhead doors, see the next line
item, 08, doors and windows?

A Yes.

Q And then you go down about four or five and
you find overhead doors?

A Yes.

0 Okay. And that was a zero in the estimate,

R e S R e e o P L s b ot o P T T
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1 but the overhead doors actually came in what, 15,7277
2 A Okay.
3 Q So do you know what happened there?
4— A Absolutely not.
5 Q So Amy added the overhead doors, they weren't
6 a part of the original estimate?
7 A If Amy added something and we have emails that
8 indicated we added something, we intended to pay for
9 it.
10 Q Okay, that's fine. The operable windows 1is
11 next under the overhead doors.
12 A Okay.
13 Q It was 50,939 in the estimate, but it turned
14 out to be 60,045.59 in the actual cost, and that was
15 because she upgraded to impact windows.
16 A Okay.
17 0 Do you know that?
18 A Yes. I know she upgraded -- I don't know if
19 the job was let with impact windows or not, but I do
20 know that impact windows were installed. I'm not sure
21 if all of the windows that were bought and were

22 supposed to be impact windows are impact windows, that

23 I'm not sure about.

24 Q Okay. Then the -- do you see at the bottom of

25 the doors and windows, it says 08.07.10, finish
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1 hardware, the finish hardware number?
2 - A Yes.
3 0 Okay. And that was estimated at what, $4,0007?
4 A Okay. Will you please read the numbers?
5 Q Yeah, I'll be happy to.
6 A Thank- you.
7 Q And then the actual cost was 31,916.947
8 A Okay.
] ) That was Cortney Bishop had ordered hardware
10 for Amy that was nine -- or eight times the cost,

11 roughly, of the allowance.
12 A If we ordered something in addition, we had

13 intentions of paying for something in addition. %

14 Q Okay. " ;
15 A But we did not have intentions of paying for E
16 work that was done twice, or substandard work. 3
17 o) Go to the 09, finishes. Do you see that the -
18 estimated cost was —- for the stucco was 6,800, for the

19 drywall was 7,500, for ceramic tile was 5,000, for the
20 marble -- I'm sorry, for the solid surface Corian was
21 zero.

22 MR. LYLES: Where are you, Rob? I'm sorry.
23 MR. VARNADO: I'm at the bottom of page 2,

24 finishes.

25 A {Continuing) I assume —-- I don't know enough
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1 about what —- but in respect to the Corian, Amy would ;
2 - have to talk to the Corian and the granite. I don't é
3 know. E
4 Q So, but the actual cost for the drywall was E
5 19,250. The actual cast for ceramic tile was -- :
6 A Excuse me. When you're saying the actual :
7 cost, I don't know if that's a proper actual cost or an F
8 improper actual cost. g
9 Q Okay, that's fine. But I'm asking you —- %
10 A You're asking me —- F
11 THE COURT: You-all —-

12 A —— the actual cost. I don't know if it's the

13 actual.

14 THE COURT: Rob, keep going if you want to,

15 but I follow the numbers on the page. I

16 understand his testimony that I can't tell you why

17 they increased, and he's telling you I can't verify

18 that they're accurate, and I've got that from both

19 sides. But if there's something else you -- I

20 mean, if you want to keep going with it, please do

21 so, because I'm not cutting you off. I'm just

22 letting you know I understand the three points

23 where we are.

24 MR. VARNADO: Okay. Bear with me one second,

25 then.
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BY MR. VARNADO:

Q Mr. Salzhauer, do you know today how much
money you-all spent for the repair, the renovation, of
1850 Flag with Brown Contractors, LLC?

A You have bills that show that number. I don't
know the number in my head.

Q Okay. And I'm going to say that the
demolition of the house, the rotten wood, everything,
the painting, the things.that Amy ordered, all came in
at 1,227.847, and that was the reason why it was the
cost overrun. Do you agree with that or disagree?

A No. I disagree. That's what was billed.
That's what was charged. Whether it was proper or not
is a whole different story.

0 But you're not able to talk about whether it's
proper or not, either, are you?

A In some cases, yes. In some cases, no.

0 Because everything -- you were in New York,
and everything you were hearing, you were hearing
through Amy; correct?

A No. I was hearing from Amy, and I was seeing
from results, and I was asking for numbers and never
got them.

Q Okay. And did you -- you told Miss Wenner

that you would pay the overhead and profit number that

R

e

G T A R WD TN Y T el B T e R e OO R A e oy Sy

MAGNOLIA REPORTING (843) 442-2753
www .MagnoliaReporting.com

0834

R DR oy R T s oo L2 e Bkt NGB



Brown Contractors vs. McMarlin

N NN NN R R R R B B s
g = W N O W oY W RO

O O ~ o O kW N

Page 731
you had stopped paying in May at the completion of the

project?

A No.

Q You never did?

A No, T never did. I told Jay at a moment in
time when the price was so and so, and he would -- the

overhead and profit number that he had billed was X, I
don't remember exactly, but that we would talk about
paying additional overhead and profit of the 85, over
the 85, or whatever number was in that letter, at the
conclusion of the job, depending upon how the job went.
At that moment in time, the job was not proceeding, it
was behind schedule, and the bills were running up.

And -- and the overhead and profit was supposed to be
for managing the work, and the work was not getting
managed.

Q That's your position?

A Exactly.

0 Do you think that the problem was Amy's here
in Charleston and she's dealing with the
subcontractors, she's directing subcontractors, she's
making changes, she doesn't like this, she doesn't like
that, and you're in New York and you're paying the

bills, and that's the disconnect?

A I don't think that's a fair representation of
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the facts.

0 Bear with me one second. I'm going to step
out and see if I have more to go; okay?

A Okay.

THE COURT: Take your time.
(The deposition recessed briefly.)
MR. VARNADO: That's all the questions I have.
THE COURT: Robert?
REDIRECT EXAMINATION
BY MR. LYLES:

0 Mr. Salzhauer, do you believe that you were
over—-charged, that you and Amy were over-charged for
this job by Jay Brown?

Yes.

Significantly over-charged?

=R O

Yes.,

Q Rob asked you about the money that you paid.
I think that Roy —-- Roy testified yesterday that
you-all paid a total of $1,230,570. Do you remember
that number?

A If that's what the number is, that's what it
is.

Q And you believed that that is more than you
should have paid for this job? |

A Yes.
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0 If the job had been satisfactorily completed,
would you have demanded that you be repaid some of that
money?

A Probably not. There is obvious over-billing,
and the last bill for the overhead and profit is —- I
don't know if it's intentionally miscalculated, but
it's somewhere around 50 -- I think it's $59,000.

There was $177,000 billed in the final bill, and -- or
as a total, and the final bill was for 151, I think,
and that didn't give us credit for the 80,000 that had
already been paid, so there was 50 some odd -- or close
to $60,000 of over-billing for that item.

Q If the house had been properly completed,
would you have brought a claim against Jay to address
those over-billing issues?

A No, but I would not have paid something that's
so blatant as that number.

Q Was the house properly completed in your
estimation?

A No.

o) Are you seeking to recover, you and Amy, the
cost associated with making the house right?

A Yes.

MR. LYLES: That's all the gquestions I've got.

A (Continuing) There's one other obvious bill.
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The plumber, who -- the plumber's last bill, and this
was true with certain other people all left on the job.
The work was not finished, or, for example, the
plumbing did not work, and I think that was $8,000. I
wouldn't have paid that.

Q Okay.

MR. LYLES: Henry?
THE COURT: ©No, I don't think I have anything.
MR. VARNADO: Okay. Thank you, Mr. Salzhauer.
THE COURT: All right, Robert, anybody else?
MR. LYLES: Jay Brown.
THE COURT: Okay. Mr. Brown, you're being
called as a witness.
{A brief recess was taken.)
(Jay Brown, having préviously been duly sworn,
continues to testify as follows:)
DIRECT EXAMINATION
BY MR. LYLES:

Q Mr. Brown, just a few questions. Your lawyer
was asking Mr. Salzhauer a number of questions about
the Exhibit 7 in the Plaintiff's exhibits, and so I'll
ask you a few questions about that, too, so we
understand how these numbers came together.

First of all, if we go to the page that 0695,

which I think is page 4.
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1 everybody would have been square, based on the costing
2 - that I -- and the cash, checks, et cetera, that I
3 reviewed.
4 Q You have not been asked to assess that in this
5 case?
6 A From a legal standpoint. I have -~ I mean,
7 that's one of the things we did, is I looked at -- I
8 was looking at how much money did we pay them in
9 comparison to costs, and the:amount that's showed as
10 owing, the $206,000, basically relates to Mr. Brown's
11 markup that he put on the work. There was adequate
12 cash funded on the job to pay any vendors that, based
13 on these records, that billed Mr. Brown.
14 MR. LYLES: Okay, I think that's all, Mr. |
15 Strickland. q
16 THE COURT: Thank you very much.
17 (Whereas, a brief recess was taken.)
18 (Deborah Lee Wenner, having been duly sworn,
19 testified as follows:)
20 DIRECT EXAMINATION
21 BY MR. VARNADO:
22 Q Can you please state your full name for the
23 record?
24 A Deborah Lee Wenner.
25 Q And how do you spell your last name?
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’everybody would have been square, based on the costing

that I -- and the cash, checks, et cetera, that T
reviewed.

Q You have not been asked to assess that in this
case?

A From a legal standpoint. I have -- I mean,
that's one of the things we did, is I looked at —— I
was looking at how much money did we pay them in
comparison to costs, and the amount that's showed as
owing, the $206,000, basically relates to Mr. Brown's
markup that he put on the work. There was adequate
cash funded on the job to pay any vendors that, based
on these records, that billed Mr. Brown.

MR. LYLES: Okay, I think that's all, Mr.
Strickland.
THE COURT: Thank you very much.
(Whereas, a brief recess was taken.)
(Deborah Lee Wenner, having been duly sworn,
testified as follows:)
DIRECT EXAMINATTION

BY MR. VARNADO:

Q Can you please state your full name for the
record?
A Deborah Lee Wenner.

Q And how do you spell your last name?
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