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Comes now the Appellant Sterling Raymond Mensch, 111, Individually As Personal
Representative of the Estate of Florence Petrak Mensch and in the former Capacity as
Agent under a Power of Attorney for Florence Petrak Mensch (“Appellant”) respectfully
submits this Memorandum of Law in Support of his Motion for Leave to File a R. 60(b),
SCRCP, Motion in the Probate Court. In support of the Motion, the Appellant would

respectfully show the following to the Court:

Background

On January 26, 2022 the Probate Court entered judgment against the Appellant in
the amount of $ 984,763.00. [App. 001]. The overwhelming majority of the damages
awarded were for common-law conversion and statutory violations committed prior to the
decedent’s passing. [App. 001]. The damages awarded against the Appellant are for .
monetary damages resulting from the Appellant misappropriating assets, failing to itemize
tax returns, incurring tax penalties, pension overpayment, repair costs to an estate asset,
and attorney’s fees. [App. 001]. The Probate Court imposed a constructive trust over the
Appellant’s assets. [App. 001].

On February 2, 2022, Appellant filed a R. 59, SCRCP Motion to Alter or Amend.
[App. 015]. Subsequently, on February 17, 2022, the Probate Court issued an Order stating
that Appellant failed to comply with R. 7(b)(1) SCRCP and dismissed his motion. [App.
017].

Appellant then filed an appeal with the Court of Common Pleas on February 23,

2022. [App. 018]. Appellant filed a brief on appeal, which included a subject-matter




jurisdiction challenge to the Probate Court’s judgment and a suggestion that appellate
jurisdiction was lacking because no final order had been entered within the meaning of
S.C. Code 62-1-308 [App. 034]. The Circuit Court never, however, reached Appellant
Mensch’s challenges, jugisdictional or merits. Instead, it granted Respondents’ motion to
dismiss on the grounds that the Rule 59 motion filed in the Probate Court did not toll the
time for appeal, thus depriving the Circuit Court of appellate jurisdiction.

Appellant Mensch filed a timely notice of appeal to this Court. The transcript of the

hearing in the Circuit Court has been ordered but not yet filed.

Argument

Lack of subject-matter jurisdiction can be raised “at any stage of the proceeding,”
Eaddyv. Eaddy, 283 S.C. 582, 584 (1984), whether on direct appeal or via a post-judgment
motion under R. 60(b)(4), SCRCP, because the judgment is void. Gatling v. Beach Palace,
Inc., 294 S.C. 464, 464, 365 S.E.2d 736 (Ct. App. 1988) (“because a void judgment is a
nullity, it may be attacked at any time.”)

But where, as here, an appeal is pending, “leave to make the motion must be
obtained from the appellate court.” R. 60(b), SCRCP. See also Hudson v. S.C. Dep't of
Highways & Pub. Transp., 324 S.C. 245, 246, 478 S.E.2d 839, 840 (1996} (“Since
respondent did not obtain leave from the appellate court to make the Rule 60(b)(1) motion,
the trial court lacked subject matter jurisdiction.”). This Court should grant Appellant
Mensch leave to file a R. 60(b) motion in the Probate Court challenging the Probate Court’s

subject-matter jurisdiction.




L A Significant Question Exists as to Whether the Probate Court Had
Subject-Matter Jurisdiction.

Under our constitution, the Circuit Court is this state’s general trial court with
original jurisdiction in all civil cases except those cases in which exclusive jurisdiction lies
in an inferior court. S.C. Const, art. V, § 11. Because the Probate Court is not a
constitutional court, its subject-matter jurisdiction is limited to those classes of cases that
the General Assembly has authorized by statute. Judy v. Judy, 393 S.C. 160, 169 (2011);
Kosciusko v. Parham, 428 S.C. 481, 492 (Ct. Ai)p. 2019). Insofar as the Probate Court
adjudicated claims that pre-dated the decedent’s passing, a significant question exists as to

whether the Probate Court exceeded its subject-matter jurisdiction.

1. 8.C. Code § 62-3-302(a)’s General Grant of Jurisdiction of “Estates” Likely Does
Not Include Pre-Death Claims.

The Probate Court’s general jurisdictional grant extends, as relevant here, to “estates
of decedents, including the contest of wills, construction of wills, determination of property
in which the estate of a decedent or a protected person has an interest, and determination
of heirs and successors of decedents and estates of protected persons....” S.C. Code § 62-
3-302(a)(1).

Litigating claims that pre-date a decedent’ passing is not likely part of administering
an “estate” within the meaning of the Probate Code. Indeed, the “claims[] that Probate
Court can administer are those “which arise at or after the death of the decedent.” 5.C.
Code § 62-2-201(4). Thus, while an estate can usc the Probate Court to authorize the
recovery for damages to or theft of property after a person has died, that authority does not

extend to adjudicating pre-death damage or theft. See generally Greenfield v. Greenfield,



245 S.C. 604 (1965) (recognizing that a person who takes or injures a decedent’s property
after the decedent’s death can be liable in the Probate Court as an executor de son tort).

Indeed, if S.C. Code § 62-3-302(a) already conferred jurisdiction over pre-death
claims, then the (limited) grant of jurisdiction conferred under S.C. Code § 62-3-302(b) for
pre-death claims, discussed below, would be superfluous. But statutes must not be read to
render any portion of them meaningless. Florence Cty. Democratic Party v. Florence Cly.
Republican Party, 398 S.C. 124, 128 (2012).

Appellant Mensch respectfully submits that S.C. § Code 62-1-302(a) did not confer
subject-matter jurisdiction for the Probate Court to award damages for pre-death
conversion of property ($546,921 after the 1/3 credit against the $820,382), for failure to
have itemized the Decedent’s tax returns ($24,559), tax penalties ($13,820), avoidable
income tax ($163,420), and annual gift-tax exclusion during the Decedent’s lifetime
($28,000). Those claims, totaling $776,720, likely could and should have been litigated in
the Court of Common Pleas. If permitted to do so, Appellant Mensch will request that the

Probate Court so hold via a motion under R. 60(b), SCRCP.

2. S.C. Code § 62-3-302(b) Likely Specifically Strips Jurisdiction from the Probate
Court Over Pre-Death Claims.

The General Assembly has granted the Probate Court very limited jurisdiction over
actions under the survival statute, The Probate Court’s “jurisdiction over matters
involving. ..actions under the survival statute is concurrent with that of the circuit court and
extends only to the approval of settlements. .. and to the allocation of settlement proceeds

among the parties involved in the estate.” S.C. Code § 62-1-302(b) (emphasis added).



South Carolina’s survival statute provides, in relevant part, that “[c]auses of action for and
in respect to any and all injuries and trespasses to and upon real estate and any and all
injuries to the person or to persbnal property shall survive both to and against the
personal... representative... of a deceased person....” S.C. Code § 15-5-90. The General
Assembly passed that statute to overturn “the common-law rule that a personal right of
action dies with the person.” Page v. Lewis, 203 S.C. 190, 193 (1943). Abatement at
common law extended to all tort claims. See Mattison v. Palimetto State Life Ins. Co., 197
S.C. 256, 261 (1941) (“Under the common law there was no survival of actions in tort.”).
Likewise, statutory claims abated upon death, Claussen v. Brothers, 148 S.C. 1, 4 (1928)
(citation omitted), until the passage of the survival statute.

Here, almost all the damages awarded against the Appellant Mensch were for
alleged wrongful acts that occurred prior to the death of the Decedent in 2018, [App. 001].
The damages were for torts and statutory actions that, but for the survival statute, would
have been extinguished upon the Decedent’s passing. The Probate Court’s jurisdiction over
those actions was thus limited to settlement approval and proceeds distribution, which were
not at issue.

Accordingly, to whatever extent jurisdiction may have somehow otherwise existed
under the general grant of jurisdiction under S.C. Code § 62-1-302(a) to adjudicate pre-
death claims, that jurisdiction was likely stripped under S.C. § Code 62-1-302(b). Thus,
the award of damages for pre-death conversion of property ($546,921 after the 1/3 credit
against the $820,382), for failure to have itemized the Decedent’s tax returns ($24,559),

tax penalties ($13,820), avoidable income tax ($163,420), and annual gifi-tax exclusion



during the Decedent’s lifetime ($28,000) would have been improper, as only the Circuit
Court could have entered such relief. If permitted to do so, Appellant Mensch will request

that the Probate Court so hold via a motion under R. 60(b), SCRCP.

II.  Judicial Economy Would Be Advanced If the Probate Court Considers
that Challenge During the Pendency of This Appeal.

Appellant Mensch respectfully submits that the instant motion advances judicial
economy. As the Court is aware, civil appeals commonly take between 24-36 months to
resolve. There would thus be ample time for the Probate Court to hear the subject-matter
challenge, the dissatisfied party to obtain review from the Circuit Court, and then
consolidate the oral argument of any appeal from that jurisdictional decision with the
instant appeal. That way, a panel of this Court would only have to consider the underlying
judgment one time.

Furthermore, while subject-matter jurisdiction can be raised at any time, Appellant
Mensch respectfully submits that this Court may benefit from having opinions from the
lower courts on the jurisdictional issue.

Conclusion

Accordingly, Appellant Mensch respectfully requests that the Court grant him leave

to file a motion under R. 60(b), SCRCP, in the Probate Court during the pendency of this

appeal.




Dated this 24 day of June, 2022
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STATE OF SOUTH CAROLINA IN THE PROBATE COURT

COUNTY OF GREENVILLE CASE NO,2018ES2302854

INTHE MATTER OF:
Fstate of Florence Petrak Mensch

Shauna M Waddell, individually and as

Peisorial Representative of the Bstate of | T ORDER
Florence Petrak Mensch and John R. Mensch,

Petitioners,
V. , | | FILED
Sterling Raymond Mensch I1I, I'ndlwdua]ly} | AN 96 20
as former Personal Representative of the _ GREENVILLE COUNTY
Estate of Florence Petrak Mensch and in PROBATE COURT

his former capacity as Agent under Power
of Attorney for Flovence Petrak Mensch,
Respondents,

Date of Hearing: September 16,17, 2021
Presiding Judge: Dehora A. Faulkuer, Probate Judge
Attorney for Petitioners: Tyler E. Mcleod

Attorneys for Respondent:  Devon M. Puriefoy, Kimberly Thomason
Cowrt Reporter:  Rachel Wood

This matter came hefore the court for trial to deteymine the amonnt of damages owed the Estate of
Florence Mensch by Respondent, Sterling Raymond Mensch (SRM) admits he misappropriated funds belonging to
. Florence Mensch and her estate, However, the amount of damages dlue the estate is the central issue in the
Htigation. The relevant time period for the misappropriations is from May 17, 2010, the date Mrs. Mensch's executed
her Durable Power of Attorney (DPOA) natming SRM as her Attorney in Fact, (ATF) and April 26, 2018, the date of
Ms. Mensch’s death,

P Present at the hearing was Petitioner Shauna M. Waddell (SW) represented by Tyler McLeod. Petitioner
John Mensch (JM) was present for days one and two of the hearing. SRM appeared for each day of trial with his
attorneys, Devin Puriefoy and Kimberly Thomason, Witnesses in the case were Petitioner, SW, Petitioners’ expert,
John Markel, and Respondent's expext, Mark Chastain,

Prior to taking testimony the Court denied the Petitioner's Motion in Limine.

STIPULATIONS

L SRM made a number of withdrawals from Mrs, Mensch's banlk account totaling $820,382.,
1
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2, SRM deposited the funds from these withdrawals into his single owner checking account.

3. Both expert witnesses are qualified to give their opinions
PROCEDURAL HISTORY
1. - OnDecember 14, 2018, SRM filed the Will and Codicil with the Cowrt: but took no action to have the

documents admitted as the valid testamentary documents of his mother, Neither did he apply for appointment as
Personal Representative (PR) which would have granted him legal anthority over hex assets for the benefit of the
devisees named in her Will and any estate creditors. - . . .

2. On January 23, 2019, SRM filed his application for admission of the Will and Codicil to Probate and for his
appointment as PR, He was appointed PR on January 23, 2019.

3, On May 15, 2019, this action was filed by Petitioners.

4, On August 28, 2019, the Hon. Clayton L. Jennings {ssned an Order in response to Petitioners’ Motion to '

Compel which, among other rulings, ordered SRM to provide discovery to Petitioners within ten days of the entry
of the Order. The Order attached hereto i3 incorporated hevewith as if fully set out.

5. On December 4, 2019, the Hon. Clayton L. Jennings issued his Order in the Petitioner’s ffrst Rule to Show
Caruse proceeding finding SRM in willful contempt of the Augnst 28, 2019 Order, Accordingly, the Court removed
SRM as PR and appointed Shauna Waddell to serve as Successor PR. The Court imposed further financial sanctions
against SRM. The Orderis attached hereto and incorporated herewith as if fully set out.

6. On May 13, 2020, an Amended Petition was filed as permitted by Judge Jennings' Court Order.

7. On September 2, 2020, the Hon, Clayton L. Jennings tssued an Order as a result of the Petitioners’ filing a
second Rule to Show Cause against SRM. The Coutt found SRM to be in willful contempt of the Conrt's prior
Orders. This Order attached hereto is incorporated herewith as if fully set out,

8 On January 13, 2021, the Hon, Clayton L, Jennings issued an Order as a yesult of Petitioners third Rule to
Show Causc alleging SRM willfully failed to comply with the September 2, 2020 Oxder, He was found to be in
willful conterpt, oxdered to pay attorneys’ fees to Peritioners and cautioned that he would be subject to
incarceration should he violate this Order, This Order attached heretols incorporated herewith as if fully set out.

-9 On July 29, 202}, the Cowt entered an Order granting the Petitioners Summary Judgment on the following
causes of action: 1) Breach of Fiduclary Duty as Attorney in Fact (ATF), 2) Violation of the 8.C, Uniform Power of

© Attorney Act, and 3) Conversion. The Court dented Petitioners' Motion for Summary Judgment on the remaining

- causes of action! Negligence, Unjust Entichment/Money Had and Received, and Constructive Trust, ' -

"10: ;- Trialin this case was heard on September 16-17, 21 By agreement of counsel, Petitioner, John Mensch,
participated by telephone on September 17, 2021, .

11 A proposed Order was transmitted to the Court on 10/15/21. An extension was granted to SRM's counsel
to Dec. 16, 2021 to lodge objections to the proposed Order.

TFINDINGS OF FACT

By the preponderance of the evidence, I make the following findings of fact:

2
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L Mirs, Mensch and her husband moved to Greenvilie from New York, From their martiage, they had three
children, John, Sterling and Shauna.

2 Wir. Mensch died in or around 1995,
3, The record contains no evidence that Ms. Mensch had anything other than a loving relationship with a3l
three of her children. _ S

4. .. In1998, Ms. Mensch executed a Wil leaving her estate equally to each.of ler three children, She named all

three children ta serve as Co-Personal Representatives, Similarly, she named each of her 3 three children to share
equally in her non-probate accounts which includes a retirement account, Based on the foregofng, I find that Ms.
Mensch intended to leave her estate both probate and non-probate ta each of het three children in equal shares.

5 Tn 2007, Mis, Mensch executed a DPOA naming the Petitioner, SW, as her attorney in fact but it was later
revoked in favor of SRM in 2010.

6. After her hushand's death, Ms. Mensch lived in her own horme at 207 West Beverly Street in Greer, 8.C.

7. On May 17, 2010, Ms. Mensch, with the assistance of an attorney, execu ted another DPOA naming SRM as
her ATF. This DPOA contained no provisions allowing SRM to make gifts to himself.

8. She also executed a Codicil to her 1998 Wil naraing SRM as her sole Personal Representative. She
republished her 1998 Wilt in all other respects, Le. her estate plan remained unchanged.

9. QW testified that around 2009 she began to take notice of her mother’s dementia symptoras.

10, Tn or around 2012, she purchased an apartment at Rolling Green. She moved into the Rolling Green

apartment and sold hex home in Greer,

il Tn or around 2013 or 2014, as a result of her diagnosis of dementia, Alzheimer's type, SW arranged for EM
t be moved to the memory care unit at Oakleaf, Village. No evidence was presented that this decision was
contested. She died at Oaldeaf Village on April 26, 2018,

12, Ar Ms. Mensch's funeral, SRM advised his brother John to return to Oregon, hecause he wonld be starting
the estate administration immediately. After hearing nothing from SRM, SW called him about the estate
o administration. SRM told her he was watting on tax information/! She called again and he said the taxes were done
PR and that he would be dropping off the estate Information to attorney, David Massey's office, After hearing nothing
, . further, SW called the attorney's office and the attorney’s office dtidir't have any estate information. SRM told W
v.. .+ . thattheir secretary probably lostit. The firm was never hired by SRM. SW's communication with SEM hecame -
increasingly difficult, :

L 13 On December 14, 2018, SRM filed EMP’s Will and Codiedl in the Probate Court without opening an estate. |
.l e, On January 23,2019, nine months after Ms. Mensch's death, SRM filed his applicacion to admit the Will and be
SRR ' appointed as the PR. He was appointed PR on January 23, 2015, He filed this without the assistance of counsel. .

14. On April 30,2018, SRM signed and filed a sworn Lnventoty and Appraisement with the Court, The Inventory
and Appraisement is part of the Court's record, On that Tnventory, he swore that the balance in the UBS account on
4/30/2018 was $409,652, Petitioner's Exhibit 21, the UBS statement from April, 2018 shows that SRM had
withdrawn $259,0600.00 on April 23, 2018 with a resulting balance of $154,069. He also stated on the Inventory,
under oath, that the Tarleton Way home had an existing moxtgage of $238,170.00 Two months earlier on February

1 The records would latar show that upon her appointment as Successor PR, SW learned that the 2018 tax return
had never been flled. Petltioner’s #19 Is an IRS Letter stating that on 12/31/18, the estate owed $91,367.
3
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8, 2019, he paid the sum of $232,047 in full satisfaction of the mortgage. So, after being sworn, he voluntarily and
wilifully filed perjured information to the Court. ?

15. After his mother’s death, rather than filing the Wiil immediately and becoming the PR of her estate, he was
continuing to make post-death withdrawals from Ms, Mensch’s x7059 account. He was also allowing her GE
pension auto deposits to continue despite her death, He made his last withdrawals from FM's account in or around
. February, 2019 leaving approximately $1500 in x7059 and $65 in x2007. SRM withdrew a total of $170,000 from Ms.
Mensch's'hank accounts after her death. This proceeding was commenced three months Jater on May 15, 2019

TARLETON WAY HOUSE AND LOT

16. On April 18, 2007, Ms. Mensch purchased property in  subdivision in Greer. As such, she signed the
mortgage obligating hexself to pay $330,000.00 for the property in inonthly ingtallments. Further, she signed a
“Rider” stating that this would be het second home and keep the home only for her exclusive use,

Whenshe purchased the property, she was still living at her West Beverly Street property, IHer intent
was never to live at this Tarleton Way property. The intent was that the house would actually be purchased by
SRM as a home for him and his daughter. SRM orchestrated this arrangement since he was a party in a divorce
proceeding, He wanted to protect the property from being included as marital property subject to equitable
diviston, SW testified that ft wasn't until after FM's death that she and her brother discovered that the house was
not actually owned by SRM.

SRM’s expert witness, Mr. Chastain, lis ted that SRM shonld be given credis for $39,000.00 that he paid as
a down payment from his own funds when the home was purchased, Upon further examination of the witness, it
appeared this was untrue in that the amount was folded into the mortgage.

SRM paid nothing to FM for the 12 years he lived there. It was home with Iandscaping, pool, theatre room,
and nice finishes. SRM alleges he made a total of $240,631.00 in payments from his personal funds to service the
principal and interest on the Tarleton mortgage and that he should be credited with those payments as being
beneficial to FM.

SRM's employment status and income were never presented in evidence, Th order to welgh the veracity of
this assertion, the ability of SRM to pay this would need to be known. It is unknown whether or not he was
employed: or, if so, the dates of his employment and the amount of his income. Petitioner's expert witness, Mr.
Markel, attempted to trace these alleged mortgage payments using bank documents, He found that many of the
alleged payments were untraceable and were inconsistent with the dollar amounts alleged, Countless online cash
withdrawals from %7059 to SRM’s account were fn. amounts similar to the amount of the mortgage payments, Bank
. statements priorto 2012 were not avalable to the parties. ' R o 8

SRM also alleges that he used some of the cash from FM's accounts to make improvements and repairs to
. the home which were beneficial to FM. He alteges these expenditnres amount to $69,057.003, Despité repeated

SR ‘directiopsfrom the Court, SRM never produced receipts or other documents to prove this afnqunt. He failed to
- . testify atthis hearing regarding how he amived at this total, He fafled to produce witnesses to confirm payments ~ *
. made for improvemnents, He failed to issue any subpoenas for merchants or repaix companies to produce records.

2 Tha estate recard contalns a clalm filed on 2/11/2019 by Traci Malone of South State Bank. On the same day,
February 11, a Loan Payoff Statement was flled. SRM satisfled the mortgage in full on 2/8/19. SW’'s Settlement
Statement [Exh, #25) when TW was sold shows a mortgage payoff of 218,579 to South State Bank on 12/3/2020
3 5W testified In detall regarding the condition of the home after SRM moved resulting In an expense to the astate
of $10,000.00 on extensive cleaning and repalrs'in order to make it fit for sale.

4
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When SRM moved from the home in September, 2020, the estate has to spend $10,000 for cleaning and repairs to
male the propexty presentable for potential buyers.

As a minor puint; but one that shows how 1o opportunity was missed by SRM, SRM collected $22,434.00
i1 insurance proceeds for hail damage to FM's home. The amount of the damage was not placed in the record.
Again, these ave proceeds from an insurance policy that FM pays for each month in mortgage payments foxa house
she doesry't need; and, that is being used asa residence for her able bodied son, SRMM's expert witness testifled that
the damage estimate was less than the amount collected and that SRM appeated to have kept the balance not used.
This was not contradicted by SRM. : '

FLORENCE MENSCIT'S ASSETS

17. Alisting of FM's assets and their values on the date SRM became FM's ATE in 2010 is not in evidence.
Bank recoxds were not available prior to 2012, However, from the evidence presented, it appeared that her sssets,
residential expenses were as followes on the dates indicated:

Asset Value Date of Value Residential Bxpense

+Home on Tarleton Way 420,000.00 Sold 12/3/20 Moved to Rolling Green
In 2012 Qakleaf in 2015

«7059 BOA Checking account  various
x2007 BOA Savingg accound varions
Elfin Trusts + GE stock IRA? $1,321,717.00 1/1/2015

UBS Retirement Acct $913,511.00 12/30/16

Annual Income

2012 $16,000.00 S5A 2580 x 12/ 31K
$17,800,00 Pension
$40. 240,00 IRA Distribution
$83,090,00

2013 $16,00000 8SA 2580x12/31K
' ’ £17,800.00 Pension

$70,000,00 IRA Distribution ' : S e
$104,125.00

2014 - $16,000.008SA 2580x12/3IK A e

. - $17,800.00 Pension : . ) T

$90,594.00 TRA Distribution . S . . :
$124,064.00 .

2015 $16,000.00 SSA 4550x12/35K
$17,800.00 Pension

4 purchased 2007 for $330,000,00 Includes $39,700.00 down payment, additional $65,000.00 for pool, home
theater, fenctng, fandscaping, etc. SRM clatns he pald this via his allegatlons in an affldavit.

5 Eifin later managed by State Street Global.
5 ?{&
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$213.945.00 IRA Distribution
$248,590.00

2016 $16,000,00 SSA 4550x12/55K
$17,800.00 Pension
$208,727.00 IRA Distribution
$243,379,00.

MANAGEMENT OF ASSETS BY SRM,

. 18. FM's Banlk of America (BOA) accounts are her checking account, x7039 and a savings account x2007, The
fund balance fn x7059 was the result of FM's monthly income deposits plus any online transfers directed by SRM-
AIF from her investment accounts. Payments for her residence at the facilities were automatically drafted from
X7059.5

19, Tn 2013, SRM, using the authority granted to him by FM in the DPOA, decided to add his name as a joint
account owner to x7059, No evidence was presented on why SRM chose to do this, especially since this charige
would affect FM's estate plan, Instead of the balance being a part of her estate to be shared by alt 3 of her children,
this change would result in SRM being able to claim all funds remajning on deposit for himself.

20 SRMs personal BOA account is x3239. From 2013 il FM's death in Apxil, 2018, SRM engaged in over
230 online transfers, cash transactions, withdrawals, from FM's BOA accounts. He divected ¢hese tranafers to his
personal BOA account x3259 which was a POD account, providing that his daughter would be paid the balance in
the account upon his death, The parties stipulate that the total for all these transfers comes to $820,382.007  Once
deposited into his account, SRM spent the funds on a variety of personal pleasures including nice restaurants, men's
clothing stores, jewelry, home improvement stores, grocery stores, travel, aleohol, etc. He made several large cash
withdrawals and made online payments to his personal credit card company from FM's account. The piece de
reststance $8000.00 to Greenville Matchmakers,

21 From 2015 through 2018, SRM withdrew funds from Elfin Trust, taking smaller amounts from FM's GM
stocle, On 12/31/2015, the Eifin fund’s market value was $275,819.00; on the same clate, the GM market value was
$1,321,717.00.

22, SRM Factlitated TRA distributions to FM in excess of the amount mandated for required minimum distributions
(RMD).2 Tn years 2011, 2012, 2015, 2016, and 2018, SRM unnecessarily caused FM's IRA distributions to.exceed *
allowable RMD for each year, From the above chart, SSA and pension fncome were laxgely sufficient to cover her
monthly living expense at Ralling Green and less s6 af Oak Leal, However, no evidence is presented to show that
the allowable RMD for each year plus her income would have been insufficient to comfortably pay for her care. The
amount of income taxes iz}curred due to these excessive withdrawals was $163,420.00.

23. On March 20, 2018, SRM sold the GE stock for $406,255.80.

24, Petitioners allege that SRM failed to propesly diversify EM’s portfolio resulting in & reduction of
approximately $400,000.00 in value, Court finds that this was speculative and not supported by the
preponderance of the evidence. :

6 Occasionally, SRM woutld use the x2007 to recelve oniine transfers,

7 No bank records were avallable prior to 2012,

8 Under Treasury Regulations, taxpayers over 70.5, like EM must take the recuired mintmum distributlons,
&
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25, On April 23, 2019, three days prior to FM's death, SRM ¢ransferred $259,000.00 of the $409,652,00 held in
FM's UBS retirement accoumnt to FM's 7059 account.

. 26, SRM failed to notify BOA and failed to notify GE Pension of EM's death. The pension payrments
continued unabated and SRM continued to make withdrawals from the BOA accounts, From the time of FM's
death on April 26, 2018 until Fehruary 18, 2019, SRM divected $170,000 of T, e, the Estate’s, post-death funds to
his %3259 personal account. These wete funds earmarked to be divided equally among he 3 children. SRM
withdrew these post-death pension payments from FM's account for his personal use, To reimburse GE for these
overpayments. As a result, the estate was charged with an overpayment of $30,157.00.

SW, as PR, agreed to forfeit the $10,000 of GE life insurance that FM intended to be shared equally by her children,
SW agsigned $3333.33 of the 10,000 for each henefictary. This left a balance due to GE of %20,157.81 from the estate,
SEM should be liable to the estate for the total amount of overpayment in the smount of $30,157.00.

27 At the time SW was appointed PR, there was only $15,000 in FM’s X7059 accoumnt,

TAX LIABILITIES

28. Between 2012 and 2016, SRM's failed to timely file tax yeturns andl failed to timely pay taxes due resulting
in penalties for failure to file and penalties and interest for failure to pay the IRS and SCDOR. The amount admitted
by SRM's attorneys s $13,820.17.

29, SRM failed fo file tax return for FM for 2017,

30. SRM made gifts from FM to himself, SW and Steve, John and Shea, Seerling and Holly in the years 2014,
2015, and 2016 for the prarpose of meeting the annual exclusion allowed by the IRS. This was permitted by EM's
DPOA, .

3L SRM failed to rake action necessary to avoid $40,314.00 penalties and interest connected to FM's 2018
taxes. This amount is cunrencly on appeal.

32, From 2011 through 2016, SRM failed to ftemize deductions for property tax and moxtgage interest on the
Tarlton Way on FM's returns, FM as owner of the property was cleatly entitled to claim those itemized ‘
deductions, and thereby proportionately reduce her tax Hability for each respective year. ‘This faflure amounts to
$24 559 in excessive tax.

33, Frrom 2011 through 2018, SRM cansed FiM and, later, her estate £o Incur unnecessaty tax liabilities of
$163,420 as set forth in Petitioner's Exhibit #1 % due to SRM's withdrawals in excess of the RMD for each year,

. 34, I 2015 and 2016, SRM wrote checks to his siblings, their spouses, to himself and his daughter in
accordance with TRS rules that permit gifting a certain amount each year. Each year he wrote himself a check equal

. to the others, despite his siphoning of funds from his mother to subsidize his lifestyle, He has made o good faith
effort whatsoever during this litigation to pay dny amount that he admits he owes. The only amounts he has paid to
¢he estate to date for his wrongdeing wete attorneys’ fees ordexed by Judge Jennings ghort of incarceration, As a

matter of equity, SRM should not be able to sit at the table with his siblings and collect a gift n an amount equalta -

theivs given his actions. Specifically, the récord indicates he paid himself $14,000.00 for 2015 and 2016 for a total of
$28,000.00.

3 pet, Exhib, 21, USB states RMD for 2018 Is 33,358, SRM withdrew $259,000 or § 225,642 In excess of iRS Himits
7
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CONCLUSIONS OF LAW

Applying the facts to applicable law, L make the following conclusions of law:

BREACH OF FIDUCIARY DUTY

1L - w4 confidential or fiduciary relationship exists when one imposes 2 specal confidence in another, so that | **
* the latter, in equity and good conscience is bound to act in good faith and with due regard to the interests of the oné * .

imposing the confidence.” Davisv. Greeswood Sch. Dist. SO, 365 S.C. 629, 635, 620 SE.2d 65, 68 (2005). To establisha

claim for breach of fiduciary duty, the plaintiff must prove (1) the existence of a iductary duty, (2) a breach of that

duty owed to the plaintiff by the defendant, and (3) damages proximately resulting from the wrongful conduet of

the defendant. See generally, Moore v, Moore, 360 5.C, 241, 599 S.E.2d 467 (Ct. App. 2004) {discussing the

elements comprising a breach of fiduciary duty claim); RET Mg, Co.v. Tinsley e Adams, 399 8.C. 322, 732 SE.24 166

(2012).

2, A fiductary relationship existed between FM and SRM as expressed in the DPOA signed by FM in May,
2010. FM reposed special confidence in SRM; confidence that he would act In good faith placing her As such, SRM
has all the duties and obligations set forth in the document plus he s duty héund to act at all times with due regard
to the interests of FM. Moore v. Benson, 390 SC 153 (2010). Being in the firm grasp of Alzheimer's disease, she was
squarely at the mercy of SRM to act in her best interests, Instead, SRM exploited the trust his mother bestowed on
him at every turn.

3 The clear weight of the evidence shows SRM used the DPOA as a license to access as much of his mother's
property as possible, leaving enough for her basic requirements, such as the payments to her facility. The chart
ahove shows that her income and RMD distributions were substantially exceeded the amount of her monthly
Facility fees. The excess vas taken as a part of the ohvious scheme concocted by SRM to maxinize his grift. At
every opportunity, he placed his desive to take as much of hex property as possible ahead of his mother's welfare. To
further nail down his continued free use of his mother's money, to the detriment of his siblings, he added his name
as a joint owrer to her BOA accounts. By doing this, he was depriving his siblings of thefr right to inherit a share of
the balance as their mother so intended, To further thwart his mothet's estate plan, he designated his personal
checking account as a POD account, With this change, all the ill-gotten funds in this account would become the
property of his daughter to the detriment of his mothex's estate, Le. his siblings, . '

4. He breached his Aductary duty by using the authority reposed in him by FM to delay or fail to file tages,
resulting in unnecessary fines and penalties, thus reducing FM's estate. He made withdrawals exceeding her

RMDs, he liquidated her IRA, and also resulting is unnecessary taxes and penalties, These accounts were all

created by FM to be divided equally at hex death. FM's estate, both non-probate and probate, would have been
substantially greater but for the shenanigans employed by SRM while his mother suffered with Alzheimer's disease,
helpless to intervene. s : ‘ :

5. The DPOA contained no express authority for SRM to gift himself any of his mother's property. The
Decedent's DPOA contains the following provision on page 5, third paragraph:

Notwithstanding any provisions herein to the congrary, my attorney in fact shall not satisfy the legal obligations to
the attorney in fact, out of any property subject to this power of attorney. Except to the extent this power of
attorney specifically authorizes gifts to my attotney in fact, my attorney in fact may not exercise this power in favor
to the attorney, the attorney's estate, the attorney's creditors, or the creditors of attorney's estate,

An agent acting for a principal putsuant to 2 power of attorney may not male a substantially gratuitous conveyance
of the property of the principal to himself unless the power to do g0 is expressly granted by the Instrument lrsell,
Fender v. Fender, 320 SE2d 430 (1985).

A Rob 1A
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6. Florence Mensch died on April 26, 2018, 8.C. law requires anyone fn possession of a decedent’s Wiil to file
rhe ‘Will within 30 days of the date of death. 62-2-901 (Supp. 2014). SRM waited until December, 2018 to file the
Will and Codicil, He waited until January of 2019 to open his mother's estate. He continued to collect hex pension
and spend money belonging to the estate from April 26, 2018 until February, 2019, Since her death, he continued to
convert her property to his own use, said amount totaling approximately $170,000.00 andl causing the estate to be
indebted to GE for the overpayment of monthly pensiobs.

SRM’s actions equate him to executor de son tort, Because he continued to receive and spend estate
. property, he is chargeable as the execntor of his own wrong. The value of the property is charged to the executor de
sol fort . 62-3-619 S.C. Code Annot. (Supp. 2014)

I find SRM, who was_,lnamed as the PR in the Will of his mother, did intentionally and with bad faith .
convert and waste estate property by means of the concealment of the fact of his mother's death to hex bank and to
her pension company.

7. While serving as PR, SRM failed to vepay or make any effort to repay to the Estate the property he
corverted to his own use, Further, he failed to comply with the Orders of this Court, failed to cooperate with his
fivst attorney so the attorney could assist in the estate administration. All these acts together constitute a violation
of his fiduciary duty as Personal Representative to the Estate causing unnecessary time and expense in the
administration of what could have been a very straight forward estate administration.

8. While serving as PR, SRM failed to propexly file his mother's 2018 tax returns resulting in taxes, penalties
and interest assessed against her estate in excess of $40,000.00.

VIOLATION OF THE UNIFORM POWER OF ATTORNEY ACT

9. As a matter of law, it 1s undisputed SRM owed a fiduciary duty to the Decedent as her AT, Lofts v, Eck, 341
SE 2d 641(1986). Instead of presexving her funds for the future use of the Decedent, Sterling Mensch transferred
funds from the Decedent’s accounts to his personal account ywhile acting under the authority given to him by her in
her DPOA. It is undisputed that Sterling Menschused funds from these transfers for his own personal use, resulting
in the dimintshment of available finds for the Decedent’s estate to distribute, Therefore, Sterling Mensch failed to
maintain Decedent’s estate plan as is required by the South Carolina Power of Attorney Act,

This Couzt has previously ruled as a matter of law that no genuine issue of material fact exists as to this
canse of action and Petitioners are entitled to judgment against Respondent.
s 1 “

The Decedent's DPOA contains the following provision on page 5, third paragraph:

Notwithstanding any provisions herein to the contrary, my attorney in fact shall not satisfy the legal
obligations of the attorney in fact, out of any property subject to this power of attorney, Except to the eitent this
power of attorney specilically authorizes gifts to my attorney in face, my attorney in fact may not exercise this
powerin favor to the attorney, the attorney's estate, the attorney's creditozs, ot the creditors of attorney's estate,

o , While serving as Decedent’s ATF, Sterling Viensch transferred Funds from the Decedent’s accounts to his
personal account.  Sterling Mensch admitted that he made the unauthorized transfers as described. However, he
claims that he used a substantial part of the transfers for the henefit of Florence Mensch. In Moore v. Bensan
(supra), the Court of Appeals upheld the Master in Equity's refusal to allow credit for alleged tax payments without
documentary evidence to support the claim, As to these claims, the Court finds that Stexling Mensch was unable to
demanstrate that the ahove-referenced transactions were for Florence Mensch's benefit, He produced no receipts,
Jdocuments, witnesses and he failed to testify. In addition to failure to provide proof, as a matter of equity, He who
comes into equity must come with clean hands. Tris far more than a mere hanality, it is a self-imposed ordinance
that closes the door of the court of equity to one tainted with inequitableness ar bad faith relative to the matter in
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which he seeks rellef, Emery v. Smith, 361 8.C, 207,220, 603 SE2d 598, 605 (Ct. App. 2004). He who seeks equity
must do equity. Norton v. Matthews, 249 8.C. 71,152 SE2d 680 (1987).

As a result of Mz, Mensch's failure to keep complete and accurate records, the Court finds he has violated the
foliowing provisions of the Uniform Power of Attorney Act, S.C. Code Ann, 62-8-114 (Supp. 2017): failed to actin
good faith; fafled to act within the scope of suthority granted in the DPOA; failed to act with cave, competence and
diligence; failed to keep records or all receipts, dishursements and transactions: fafled to preserve the Decedent’s
estate plan by lquidating retirement accounts; fatled to preserve the Decedent’s estate plan by using her funds for
his personal use resuiting in less assets to be distributed to all three of her children from her estate; failed to timely
file taxes resulting in penalties and interest; failed to minimize taxes and incurring penalties by liquidating
retirement accounts: acted with reckless indifference to the purpose of the power of attorney; and his conduct was
reckless and willfal in complete disregard of duties imposed upon him as a fiduciary. '

The Court finds that Sterling Mensch is liable to the Decedent’s successors in interest for the amount required to
restore the value of the Decedent's property t what it would have been had the violations not occurred. S.C. Code
Annot, 62-8-117 (Supp. 2017).

Ag to the amount, See Section VIL

CONVERSION

10, The evidence is clear and conyincing that SRM convertec funds belonging to his mother, and later, the
estate to his own use and control, To recover in an action for conversion, Petitioners must:

(1) Have an interest in the thing converted;
(2) Respondent must have converted the property to his own use;
(3) The use was without Petitioners’ permission.

Moseley vs, Oswald, 656 SE 2d 380 (2008). The Personal Representative has an interest in and a duty to
vecover ail property due the Estate of Florence Mensch. John Mensch as a devisee in her Wil has joined the
Personal Representative in order to secure the inheritance intended fox him by his mother, SRM has admitted
taking over $800,000.00. These funds were used without the permission of Flarence Mensch, her Estate, or John
Mensch.

, By exploiting his status as AIF he wrongfully and willfully took without legal authority property
_ belonging to FM and ultimately to FM's Estate. The wrongful detention of anbther’s property may give rise to

" action for conversion; in such cases, conversion occurs when, without justification or excuse, one refuses to '
surrendet the possession of goods after demand for possession by one entitled thereto, Conversion is a wrongful
act and has been defined as the unauthorized assumption in the exercise of the right of ownership over goods or

- pexsonal chattels belonging to another to the excluston of the owner's rights. Owens v, Andrews Bank & Trust Co,,
265 SC 490, 220 S.E. 2d 116 (1975). Conversion is a wrongful act which emanates from either a wrongful raking or
wrongful detention, Kirby v, Horne Mator Co., 795 5.C. 7, 11, 366 S.E.2d 259, 261 (Ct. App. 1988).

This Court previously ruled as a matter of law that no genuine issue of material fact exists as to this canse
of action and Petitioners are entitled to judgment against Respondent,

10
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Rent, Pre-Tudgment Interest, Causes of Action for Negligence, Fraudulent and Negligent
Misrepresentation and Concealment, Unjust Enrichment/Money Had and Received and

Bviction/Eiectment,
1. Petitioner has requested pre-judgment interest as a part of its relief. However,in order to ecover pre-

judigment jnterest, such must be spectfically pled, Tilley v, Pacesetter Corp., 355 8.C. 361, 585 S.E.2d 292 (2003),
The Cout finds that Petitioners statement of “ncluding any interest and appreciation that should have accrued
from the time of the violations,” contained in line 70 of Petitioner’s Petition does not constitute a specific pleading
of pre-judgement interest, Therefore, the Court has determined that pre-udgment interest will not be awarded
hecause it was not specifically pled. s

12, Petitiotier requested rent be charged against Respondent as damages selared to Respondent’s occupation

of 512 New Tarleton Way. Special damages, however, must be particularly alleged and proved, Kline Irone Steel Co,
v. Superior Trucking Co., 261 §.C. 542, 547, 201 $,E.2d 388, 390 (1973) (emphasts added) (failure to plead and prove
special damages will prevent recovery), Thus, special damages must be specifically stated to avoid surpxise to the
other party. Benedict Collegev. Nat'l Credit Sys. 400 8.C. 538,548, 733 S.E.2d 518 523 (Ct. App, 2012). The reasoning for
such a pleading requirement is to give a party due notice of the amaunts sought. Norwest Properties, LLCV. Strebler, 424
S.C. 617, 624, 819 §.E.2d 154,158 (Ct. App. 2018). The Court finds that rent will not be awarded from Respondent
as such is special damnages which must be specifically pled.

Additionally, Petitioners asserted causes of action for negligence, frandulent and negligent
mistepresentation and concealinent, unjust enrichment/money had and received as well as 2 motion for
eviction/efectment, The Court dismisses the foregoing actions asserted by Petitioner as cumulative given the rellef
granted by the Court heretn.

PUNITIVE DAMAGES

13. The Probate Court can only exercise the jurisdiction provided by statute as enacted by the S.C. General
Assembly. As such, the Probate Court Jacks subject matter jurisdiction to award punitive damages,

DAMAGES

14, The Court received 2 number of exhibits during the trial as well as testimony From SW, thie estate's PR,
and lengthy testimony from both expext witnesses. Mr. Chastain, Respondent’s expert, offered testimony regarding
his opinions based wpon.a review of banking and other transactional documents as to the amonnts of money
transferred from theaccount of Florence Mensch as compared to the opinion and repott of Petitioner’s expert John
Markel whose testimony was also recelved. Based upon the testimony of Mr. Chastain in conjunction with the

- evidence submitted by Mr. Markel, Petitioners' expert, as well as the party's stipulation as to the amount, it is the
finding of this court that $820,382.00 was transferred from Decedent’s accounts by Sterling Mensch to his own
account for his own pexsonal use. : :

Y¢ s the Further finding of this court based upon the evidence that Sterling Mensch is not due any offsets or
credits regarding the aforerentioned amounts transferred from Decedent's acconnt,  Under the settled law of this
State, an essential preliminary to the allowance of an offset is that the offset clatmed must be pleaded, and there
st be some evidence tending to establish such plea, Hurstv, Sumter County, 189 $.C, 376, 1 5.E.2d 238 (1939).
Iikewise, Respondent was requtived to plead offset. Furthermore, based on the testimony and eviclence presented at
trial by Respondent, this Court finds that Sterling Mensch has failed to meet his burden of showing that any
rransfers of funds were made divectly for the benefit of Florence Mensch. %

" %
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Tt is a further Hnding of this court that Petitioners shall not recover any amount for Sterking Mensch’s
fatlure to diversify Florence Mensch's assets, as such amount is too speculative for this Court to determine,

With regard to the $820,382,00 transferred from the Decedent’s account by Sterling Mensch, the cout
cubtracts from such amount $273,461.00 as a credit for Respondent’s one-third (1/3rd) inheritance, leaving
e e $546,921.00 due from Respondent to the estate to compensate the Petitioners loss of inherttance, Added to this
© e eil i amount s $24,559,00 for avoidable taxes due to fatlure to iremize for the years 2011 through 2016, as well as 2018
. .1oa e penalties and interest, currently on appeal to the IRS, in the amount of $40,314.00. The Estate had to spend
i $10,000.00, to clear and repair Tarleron Way when SRM moved in order to marlet the property. Because SEM
.. .. . roncealed the death of his mother resulting in an overpayment in pension fands, he owes the estate § 30,000.00,

s+ .+ Sterling Mensch admitted he o'Wec% penalties and ingerest in, the amouht of $13,820.00.00 thus, the total
owed from Respondent to John Mensch and Shanna Waddell as damages is $625,614.00. This amount will be
. reducedby the 2018 penalties and intexest if the appeal of those penalties and interest is successful. Petitioner's
"expext calculated that $163,420 in taxes were levied to excessive RMD distribution, Turther, he should not receive
* the benefit of a gifé from his mother at a time he was converting her funds almost on a daily basis in

violation of his fiduciary duty to her when she needed him most.

. These are just the damages that Petitioners have been able to discover from SRM who
has lied to the Court, lied to his siblings, lied by omission to GE Pension and BOA, failed to

cooperate with his first attorney, refused to cbey Court Orders, failed to produce cooperate in discovery, and
failed to produce documentary evidence or witnesses to support his written allegations.,

By prepondetance of the evidence and to confirm the foregoing, the Court finds in favor of Petitioners on
causes of action for Breach of Fiductary Duty both as AIF and Personal Representative, Violation of the SC Power of
Attorney Act, and Conversion.

In addition to the damages referenced above, the court finds that Petitioners are entitled ro recover from
Respondent attorney’s fees and costs in the total amount of $127,572.00 as provided by 62-1-111 5C Code Annot.
(Supp. 2014}, This 1s a reduction of $6380 related to time spent on engagement letters, subpoenas, time spent on
Affidavit of Fees, Twill further note that this amount includes the fees for Petitioners' expert witness, With regard
"1 to.such fees, the court cansidered all the elements required under the case of Glasscock v, Glasscock, 304 S.C. 158,
e 403 S.E. 2d:313 (1991) and finds such fees to be reasonable. Specifically, the Court assessed (1) the nature, extent
veo o« ianddifficulty of thecase, (2) the time necessavily devoted to the case, (3) the professional standing of counsel, (4)
. the contingent nature of the compensation, if any, (3) the beneflcial results obtained, and (6) customary legal fees
e o1 for similar services. Applying the foregoing factors, as noted above, and after review of the Affidavit of Attorney's
o iue . Feesand Costs submit_ted_ by Petitioners’ Counsel, the Court finds $127,572.00 to be reasonable attorney’s fees and
COosts. ' S :

R TR IR LA ..+ Petitioners request the Court award the estate 1,462,495.00 not h}cluding pre-jucdgment incerest,
it e e 1y tRespondent requests; that Court award $513,336.00, To date, SRM has paid nothing towatd even the amount he
admits he owes,

e oo e Therelief requested by John Mensch, asa 1/3 devisee of the estate, is addressed by payment to Shauna
Waddell as Personal Representative of the Estate. Any claim he has agatnst the Respondent is derivative to the
Estate's clafms,

Tn view of the foregoing, this Court awards the Fstate of Florence Mensch a judgment in the amount of
£821,343.00 calenlated as follows:

12
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$ 54692100 Misappropriations from FM's BOA accounts less SRM's 1/3 share in Fv's Will
24.559.00 Fathwe to itemize FM's tax retuans

W 40,314,00 2018, taxes, penalties and interest

IR . ' v

R L ST

13,820.0@} Ta}épenaltiesandinterast_ e L ._ T T

i

T Pt

L 163420 00 Avoldable Ircome b di SEM taleri shove than the RMD 01 2011-2018
| " 30,157.00 .GrE..pensior; overpa.lyme_nt | i
10,000:00 Cost to estate to clean and repair Tarleton \/Vay:

28,000.00 Arsmial exclusion éifl: to himself in 2015, 2016

127.572.00 - Attorneys fees, costs’

- $984,763 Total Damages

PAYMENT OF DAMAGES

15 A constructive trust will arise whenever the circumstances under which property was acqnired make it
inequitable that it should be retained by the one holding the legal title. Lollisv, Lollis, 354 SE2d 559, 561 (1987). A
constructive trust arises entirely by operation of law without reference to any actual or supposed intentions of
creating a trust, [t is resorted ko by equiey to vindicate right and justice or frustrate frand. McNairv. Rainsford, 499
SE2d 488, 501 (Ct. App 1988). The Couut finds by clear and convineing evidence that a constructive trust should be
imposed upon SRM's non-exempt preperty of whatever type, wherever located, and however titled. This remedy is
appropriate as a result of his deceitful, devious, willful, wanton, and caveless actions set forth 2bove. He engaged in
repeated action of civil theft for 8 years, depleting his mother’s property without any regard to what her future
needs might be, without regard to her estate plan, without regard to his siblings, without regard to ax law, probate
law, prudent investment principles, etc,

16. If excecution on this fudgment is commenced by Petitloners, the specific propezty subject to this
constructive trust will be identiffed in accordance with 14 -23-360-429,5.C. Code Annot. (1976 as Amended) and any
., othepapplicable law. - Any discovery regarding the ability of SRM to pay the judgment will be incident to these
‘ snppigmental‘pi'oceedmgs after they have commenced, ' S o

. i . . . Lo T . ot
e . . P . ta ' ., e . e e

10 This amount fs on appeal with the IRS. SRM Is allowed to reduce the total jJudgment should this amount change
as a result of the appeal

Ba 2 1A WA
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ORDER

1. STERILING RAYMOND MENSCH, I shall pay $984,763.00in damages to Shawma '
... Waddell, Personal Representative of the Estate of Florence Mensch. - Payment shallbe . - -
made immediately. . . SRR L

2. Shauna Waddell, Personal Representative of the Bstate of Florence Menech, is hereby
awarded judgment against STERTING RAYMOND MENSCH, Il in the amount.of -
$984,763.00.

3. Post-judgment interest shall begin to accrue at the legal rate of interest 7.25% or the
current rate approved by the §.C. Supreme Court when this Judgment is transcribed and
enrolled in the Offices of the Clerk of Court of Greenville County.-

4. Should this Order be appealed, interest on the judgement will be governed by 14-23-380
$.C. Code Annot, (1976 as Amended) and other applicable law.

IT IS SO ORDERED.

.94 Pl
Debora A, Faulkne
Greenville County Probate Judge

Greenville, South Carolina »
Dated this zle'day of A, 2022

| ATTEST A TRUE GOPY

Clerk, Probate Court
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STATE OF SOUTH CAROCLINA IN THE PROBATE COURT
COUNTY OF GREENVILLE

C.A. No.: 2018-ES-02854
Estate of Florence Petrak Mensch,
| cILED
Tndividually and as Personal Representative T
At ENVILLE COUNTY

Of the Estate Florence Petral Mensch
PHOBATE
And John R. Mensch i COURT

Petitioner, MOTION TO ALTER OR AMEND

'

Sterling Raymond Mensch, III, Individually )
As Personal Representative of the Estate of )
Florence Petrak Mensch and in the former )
Capacity as Agent under a Power of

Attorney for Plorence Petrack Mensch

Respondent,

N N St S

Respondent, Sterling Raymond Mensch, 11T, Individually as Personal Representative of the
TRstate of Florence Petrak Mensch and in the former Capacity as Agent under a Power of Attorney
for Flotence Petrack Mensch (“Respondent™), through his undersigned counsel, move pursuant to
Rule 59 of the South Carolina Rules of Civil Procedure to alter or amend the Order granting
Petitioner damages.

WHERETORE, Respondent respectfully requests this Courf to alter or amend its January

26, 2022, Order.

[signature page to follow]
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Respectfully Submitted this TRULUCK THOMASON, LLC

21 day of February, 2022 ) '
hginbe Gl

Kimberly Thomason

Bar No..79179

Truluck Thomason, LLC

3 Boyce Avenue
Greenville,-SC 29601
Phone: (864) 331-1751
Fax: (864) 243-8115
kim@truluckthomason.com

Attorney for Respondent
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FILED

STATE OF SOUTH CAROLINA . FE@ i 1 2922 "IN THE PROBATE COURT
GREENVILLE COUNTY
COUNTY OF GREENVILIE  PROBAJE COURT (. A No. 2018-ES-23-02854

Bstate of Florence Petralk Mensch )
Shauna M. Waddell, individually and )
As Personal Representative of the Estate of ) ORDER.
Florence Petrak Mensch and John R. )
Mensch )
Petitioner,
V. )

Sterling Raymond Mensch, Iil, individually, )
As former Personal Representative of the )
Estate of Florence Petrak Menschandin )
His former capacity as Agent under Power )
Of Attorney for Florence Petrak Mensch. )

)

)

Respondent.

This matter is hefore me to address Respondent’s MOTION TO ALTER OR AMEND filed with the Court on
February 2, 2022, Evidence of service by mail upon Petitioners' counsel on February 2, 2022 was filed
with the Court, Asof the date of this Order, no RETURN has been filed by the Petitioners’ counsel.

8. C. Supreme Court Order of February 4, 2022 regarding the operation of trial courts during the
Corohavirus Emergency, directs that hearings on Motions should be mintmized. The Order directs trial
judges to dispose of Motions without merit without waiting on a Return or other response from
opposing counsel. *

The Céurt finds that the Motions fails to comply with Rule 7 (b} (1) in that it fails to state any grounds
that would entitle the Respondent to relief. As such, the hare request to the Coutt to amend the Order
under Rute 59 fails to give notice to the Court and opposing counsel of the relief being requested of the
Court.

After careful review of the final Order inits entirety, 1 find no basis to give Respondent relief under
SCRCP 59.

If view of the foregoing, Respondent’s Motion js denied.

February 17, 2022
Greenville, S.C.

t See https://sccourts.org/whatsnew/displaywhatsnew.cfm?index|D=2655

1
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STATE OF SOUTH CAROLINA
COUNTY OF GREENVILLE

IN THE MATTER OF:
Estate of Florence Petrak Mensch

John R, Mensch and Shauna M, Waddell
Individually and as Personal Representative
Of the Estate of Florence Petrak Mensch and
John R. Mensch,

Respondent,

V.

Sterling Raymond Mensch, IIT, Individually
As Personal Representative of the Estate of
Blorence Petrak Mensch and in the former
Capacity as Agent under a Power of Attorney

IN THE COURT OF COMMON PLEAS
THIRTEENTH JUDICIAL CIRCUIT

C.A. No,: 2022-CP-23-~

NOTICL: OF APPEAL

for Florence Petralt Mensch,

Appellant,

Sterling Raymond Mensch, appeals the Ordets in this mattex filed on January 26, 2022 and Februaty

17,2022, Copy of wtitter Orders are attached to this Notice as Exhibit “A”, and Bxhibit “B”.

Date this 23" day of February, 2022,

TRULUCK THOMASON, LLC

s/Devon M, Puriefoy

Devon M, Puriefoy

SC Bar No.: 102097
Kimberly T. Thomason

SC BarNo.,: 70179

3 Boyce Avenue

Greenville, SC 29601
devon@truluckthomason.com
kim@truluckthomason.com
T; 864-331-1751
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STATE OF SOUTH CAROLINA. [N THE PROBATE COURT
COUNTY OF GREENVILLE CASE N(.2018E52302854
INTHE MATTER OF,

bstate of Florence Petrak Mensch

Shauna M. Waddell, individually and as . '
Petsorial Representative of the Estate of ORDER

Florence Petrak Mensch. and John R, Mensch,

Petitioners,
vs. . . . FILED
Sterling Raymond Mensch I11, ]Pdmdually, ‘ - JAN 9 6 20
as formet Personal Representative of the .
Estate of Florence Petrak Mensch and in GREENVILLE COUNTY

PROBATE COURT
his former capacity as Agent under Power .

of Attorney for Florence Petrak Mensch,
' Respondents.

Date of Hearing: September 16, 17, 2021
Prestding Judge: Debora A, Faulkner, Probate Judge
Attorney for Petitioners: Tyler E. McLeod,

Attorneys for Respondent:  Devon M, Puriefoy, II(imberly Thoimason
Court Reporter:  Rachel Wood

This matter came before the court for trial to detexmine the amount of damages owed the Fsate of
. Florence Mensch by Respondent, Sterling Raymond Mensch (SRM,) admits he misappropriated funds belonging to
. Plorence Mensch and her estate, However, the amount of damages due the estate iz the central fssue in the
. Htlgation, The relevant time perlod for the misappropriations is from May 17, 2010, the date Ms, Menscli's executed
hex Duyable Power of Attorney (DPOA) naming SRM as her Attorney in Fact, (ATF) and April 26, 2018, the date of
Mz, Mensch's death, :

..., 1. .. . Presentatthe hemring was Petitionex Shauna M. Waddell (SW) represented by Tyler Mcleod, Petitioner
© John Mensch (JM) was present for days one and two of the hearing, SRM appeared for each day of trial with his
attorneys, Devin Puriefoy and Kimberly Thomason. Witnesses in the case were Petitioner, SW, Petitioners' expert,
John Market, and Respondent’s expert, Mark Chastain,

Prlor to taking testimony the Court dented the Petitioner’s Motlon fn Limine,

STIPULATIONS

1 SRM made a number of withdrawals from Mrs, Mensch's bank account totaling $820,382,
1
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2 SRM deposited the funds from these withdrawals into his single ownex checking account,
3. Borh, expert witnesses are qualified to give their opinions
PROCEDURAL HISTORY
1. OnDecember 14, 2018, SRM filed the Will and Codicil with the Court but touk 1o action to have the

documents admitted as the valid testamentary documenta of his mother, Neither did he apply for appolntment as
Personal Representative (PR) which would have granted himm Jegal authority aver hex assets for the benefit of the
devisees named in her Will and any estate creditors, : oo _ '

.

2, On January 23, 2019, SRM filed his application for admission of the Will aud Codicil to Probate and for his
appolntment as PR, He was appointed PR on Jaruary 23, 2019,

3. On May 15, 2019, this action was fited by Petitioners,

4, On Auguat 28, 2019, the Hon. Clayton L. Jetmings tssued an Order in response to Petitioners’ Motlon to

Compel which, among other rulings, oxdered SRM to pravide discovery to Petittoners within ten days of the entry
of the Order, The Order attached hereto Is ncorporated hevevvith as 1€ fully set out.

5 On December 4, 2018, the Hon, Clayton L, Jennings fssued his Order in the Petitioner's first Rule to Show
Cause proceeding finding SRM in willful contempt of the August 28, 2019 Oxder. Accordingly, the Count removed
SRM as PR and appointed Shavma Waddell to serve as Successor FR. The Couzt imposed further financial sancttons
against SRM, The Order s sttached hereto and incorporated hexewith as i fully set out,

5, On May 13, 2020, an Amended Petition was filed as permitted by Judge jernings’ Court Order,

7. On Septembex 2, 2020, the Hon, Clayton L. Jennings fssued an Oxder as a result of the Petitioners' filing &
gecond Rulle to Show Canse against SRM. The Court found SRM to bein willful conternpt of the Court's prior
Orders. ‘This Order actached hereto s incorporated herewith as if fully set out,

8 On January 13, 2021, the Hon, Clayton L. Jennings jssued an Quder as a result of Petitionexs thivd Rule to
Show Canse alleging SRM willfully fatled to comply with the September 2, 2020 Oxdex, He was found tobein
willful contempt, ordered to pay attorneys' fees to Petitioners and cantioned that he would be subject: to
incarceration shouild he violate this Order, Tlds Order attachéd heretols incorporated hevewlth as if fnlly set out.

.9, On July 29, 2021, the Coutt entered ah Order granting the Petitioners Summaty Judgment on the following
causes of action: 1) Breach of Fiductary Duky as Attorney In Fact (AIF), 2) Violation of the 8.C. Uniform Power of
Attorney Act, and 3) Converston. The Contt dented Petitfoners' Motion for Summarty udgment on the rematning

- caugey of action: Negligence, Unjust: Fnrichment/Money Had and Received, and Constmetive Trust, ' X

10; ., - Trialinthis CASE WaS heard on September 16-47,"2L By agreement of c;ouns_el, Petitioner, John. Mensch,
participaced by telephone on Septembex 17, 2021, . — ,

Ii, Aproposed Order was transmitted to the Court on 10/15/21, An extension was granted to SRM's counsel
to Dec. 16, 2021 to lodge obfections to the proposed Oxder,

FINDINGS OF EACT

By the preponderance of the evidence, I malke the following findings of fact:

2
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i Ms. Mensch and her husband moved to Greenville from New York, From their mariage, they had three
children, John, Sterling and Shauna.
2 M, Mensch died in or avound 1995,
3, The record contains no evidence that Ms, Mensch had anything other than a loving relationship with all
three of ber children, C e

4. In1998, Ms: Mensch exccuted 2 Will leaving her estate equally to each.of hex three children. She named all

three children to sexve as Co-Personal Representatives, 3

inflarly, she named each of hex 3 three children to share

equally in her non-probate accounts which Includes a retirement account, Based on the foregoing, 1 find that Ms.

Mensch intended to leave her estate both probate and no

n-probate to each of her three children in equal shates.

5. Tn 2007, Mrs, Mensch executed a DPOA naming the Petltoner, SW, as hex attorney in fact but it was later
revoled in favor of SRM n 2010,

6. After her hsband's death, Ms, Mensch Mved in her own home at 207 West Bevexly Street:in Greer, 8.C,

7. Cn May 17, 2010, Ms, Mensch, with the agslstance of an attafney, executed another DPOA naming SRM as

her AIF, This DPOA contained no provisions allowing SRM to malke gifts to himself,

B, She also execnted a Codicil to hex 1998 Will naming SRM a8 her sole Personal Representative, She
republished her 1998 Wilk in all other respects, Le. her estate plan rematned unchanged.

9, SW testified that around 2009 she began to tak

e notice of her mother's dementia symptoms.

10. [ or axonnd 2012, she prrchased sn apartment: a¢ Rolling Green. She moved into the Rolling Green

apartment and sold her home in Greer,

1 T ot around 2013 or 2014, as a result of hex diagnosis of dementia, Alzhelmex's type, SW arranged for FM

1o he moved to the metnory care unit at Oaldeat. Village,
contested. She dled at Oalleaf Village on Apxil 26, 2018,

No evidence was presented that this declsion was

12, At M, Menscl's funeral, SRM advised his brather John to rerutn €0 Qregon, becanse he would be starting

the estate administration {rmediately, After hearingno

thing from SRV, SW called him about the estate

adratnistration, SRM tald her he was watting on taxinformation? She called again and he saidl the taxes were done

. increastugly difficult.

and that he would be dropping off the estate information to attorney, David Massey's office. After hearing nothing
. K fuxther, SW called the attorney’s office and the attorney’s office didn't have any estate fsformation, SRM rold SW
v.. .. . thatthelr secretary probably lost it The firm was nevet hired hy SRM, SW’s communication with SRM became'

... 13, OnDecember 14,2018, SRM filed FM's Will and Codicilin the Probate Courtwithout gpening an estate. |

AN On January 23, 2019, nine months after Ms. Menschs death, SRiVL Elec! his application to adit the Will and he

A N 0 " appointed as the PR, He was appolnted PR on Jaruiazy 23, 2019 He Aled this without the assistance of counsel. .

14, On April 30, 2018, SRM signed and filed a sworn Inventory and Appratsement with the Court. The invenmry'

and Appratsement fs part of the Court’s vecord, On that
A4/30/7018 was $409,652, Petitioner's Fachtbit 21, the U

Tnventory, he swore that the balance In the UBS account o
BS statement from Apil, 2018 shows that SRM had

withdrawn $259,000,00 on April 23, 2018 with a resulting balance of $154,069, He also stated on the Tnventory,
under oafh, that the Tadeton Way home had an extsting mortgage of $238170.00 Two maonths earlier on Fehruaty

L Tha records would later show that upon her appointment as Successor PR, SW learned that the 2018 tax return
had never been filed, Petitioner’s #119 Is an IRS Letter stating that on 12/31/18, the estate owed $91,367.

3
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8, 2019, he patd the sum of $232,047 fn full satisfaction of the mortgage. So, after being sworn, he volunearily and
willfully filed pevjured information to the Court. 2

15. After his mother's death, rather than filing the Will tmmediately and hecoming the PR of her estate, he was

continuing to make post-death withdyawals from Ms. Mensch's x7059 account. He was alsn allowing her GE

pension auto deposits to continue despite her death, He made hislast withdrawels From FM:s account in or sround

Februaxy, 2019 Jeaving approximately $1500 in %7050 and $65 in x2007, SRM withdrew a total of $170,000 from Ms,
. Mensch's'bank accounts after her death, This proceeding was commenced three months later on May 15, 208

TARLEION WAY HOUSEAND LOL

16. On April 18, 2007, Ms. Mensch purchaét?d property in a subdivision in Greer, As such, she signed the
mortgage obligating hexself to pay $330,000.00 for the property in menthly installments, Further, she signed a
“Rider stating that this would be hex second home and keep the home only for her exclusive use,

Whenshe purchaged the property, she was stlll living at hexr West Beverly Street property, Herintent
was never to live at this Tarleton Way property, The intent was that the house would actually be purchased by
SRM a8 a home for him and his daughter, SRM orchestrated this atrangement since he was a paxtyin 4 divorce
proceeding, Hewanted to protect the property from being inclided as wavital propesty subject to eqoitable
divislon, SV testifled that it wasn't until aftex FM's death that che and hex brother discavered rhat the house was
not actually owned by SRM.

SRIVDs expext witness, I, Chastain, lsted that SRM shouid be given credit for $39,000.00 that he paid as
a down payment from his own fands when the home vwas purchased, Upon further examination of the witness, 1t
appeared this was wntrve in that the amonnt was folded into the mortgage.

SRM paid nothing to BM for the 12 yéars he Jived there, It was home with landscaping, pool, theatte oo,
and nice fnlshes, SRM alleges he made a total of $240,631.00 In payments from his personal funds to sexvice the
principal and interest on the Tarleron mortgage and that he should be credited with those payments as being
beneflctal to M,

SRM's employment status snd income wexe never presented fn evidence, Th order to weigh the veraclty of
this assextion, the abiiity of SRM to pay this would need ta be Tnown, Tt s unknown whether ot not he was
emgployed; o, If so, the dates of his employment and the amotint of bis income, Petitioner’s expert witness, M,
Markel, attempted to trace these alleged mortgage pryments welng bank documents, He found that many of the
alleged payments were untraceable and wexe inconsistent with the dollar amovnts alleged, Countless online cash
withdrawals rom x7059 to SRM's accaunt wexe i amounts stmilat to the arnount of the mortgage payments, Bank
. statements prior'to 2012 were not available to the patties, S T -

$001082d92202#ASYD - SYH1d NOWNOD - ITUANIIHD - Nd SL¥ € qad 2_'303 - 0F7ld ATTIVOINOHLDT 3

SRM also alleges that he nsed some of the cash from BM's accounts to malke improvements and repalts to
.. . the home whichere beneficial to T, He alleges these expenditures amonnt to $69,957.005 . Despité repeated
o bae, oo directions from the Coutt, SRM never produced recelpts ox othek documents to pProve this amount., He Falled to
" ., testify avthis hearing regarding how he arrived at this total, He falled to produte witnesses to confivm payments '
. made for improvements, He failed to issue any suhpoenas for merchants o repai compaies to produce recods.

*The estate record contalns a clalm filad on 2/41/2019 by Tracl Malone of South State Bank, On the same day,
february 11, a Loan Payoff Statement was fllad, SRV satlsfled the mortgage In full on 2/8/18, SW's Settfement
statement (Exh. #25) wheh TW was sold shows a mortgaga payoff of 218,579 to South State Buhk on 12/3/2020
3 g\ testifled In detall regarding the condltlon of the home after SRM moved resulting In an expense to the estate
of $10,000.00 on extensive cleaning and repalrs'ln order to make It flt for sale.

4
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When SR moved from the home in September, 2020, fhe estate has to spend $10,000 fox cleaning and repairs to
wmalee the property presentable for potential buyers,

As a minor point; but one that shows how no opportunity was missed by SRM, SRM collected $22,434.00

in insurance proceeds for hatl damage to vl home. The amount of the damage was not placed in the record,
Again, these are proceeds from. an fnsuramee pokicy that FM pays fox cach month in mortgage payments for & house

che docsi't needsand, that is being used as a restdence for het able bored son, SRM's expert witness testified. that

the damage estimate was leas than the aimount collected and that SRM appeared to have kept the balance not uged.

'T'hiis was not contradicted by SRM.

FLORBNCE MENSCH'S ASSETS

7. A Hsting of FM's assets and thefr values on the date SRM hecame FiM's ATF in 2010 is not in evidence,
‘Banlk records were not available prior to 2012, However, from the evidence presented, i appeared that her assets,
residential expenses wexe as follows on the dates indicated:

Asset . Value Date of Value Residential Expense
Home on Tarleton Way 420,000,00 Sokd 12/3/20 Moved to Rolling Green
Tn 2012 Oaldeaf in 2015

%7050 BOA Checking account  various
%2007 BOA Savings accaunt various
Elfin Trusts + GF stock RAS $1,321,717,00 11/2015
RS Retirerent Acct $013,511,00 12{30/16

Anmual Income
2012 $16,000.60 884 2580x12/3IK

$17,800,00 Pension

$49.240,00 TRA Distribution -
$83,090,00 ‘

2013 $16,00000884 2580x 12/ 31K

$17,800.00 Pension ‘ . - o

$70.000,00 TRA Distribution’
§104,125.00

2014 S _$16.000.00.SSA 2580 % 12/ 31K
V - $17,800,00 Pension : . L
$90,594.00 TRA Distribntion . . . s . . o

$124,964.00 . L

2015 $16,000.00 SSA 455012/555
$17,800,00 Pension

4 pyrchased 2007 for $880,000.00 Includes $39,700,00 down paymant, additlonal $65,000.00 for pool, heme
theater, fencing, landscaping, etc. SRM clalms he pald this via his allegations In an affldavit.

5 Elfin later managed by State Street Global,
5
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$213.945.00 IRA Distyibution
$248,590.00

2016 $16,000,00 SSA 4550x12/55%
$17,800.00 Pension
$208,727.00 IRA Dis trihution
$243,379,00.

MANAGEMENT OF ASSETS BY SRM

18, FivP's Bank.of America (BOA) accounts ave her checling account, x7059 and a savings account x2007. The
fund balance in x7059 was the result of Eil's monthly income deposits plus any online tyansfers divected by SRM-
ATE from her nvesiment accounts. Payments for hey vestdence at the facilities were automatically drafved from

70598

19, In 2013, SRM, ustng the authorlty granted to him by FM in the DPOA, decided to add his name as a joint
aceount owner to x7050, No evidence was presented on why $RM chose tado this, espectally since this change
would affect FMs estate plan, Instead of the balance being a patt of her estate to he shared by all 3 of her chiideen,
Fhis change would resultin SRM being able to claim all funds remaining on deposit for himselk,

20, SRM's personal BOA account {a 3259, Brom 2013 until FM's dearhin April, 2018, SRM engaged in over
239 online transfers, cash transactions, withdeawals, from FM’s BOA accounts. He directed these transfers to his
personal BOA account x3239 which wag a POD accotnt, providing that his daughter would be pald the balance tn
the acconnt upor his death, The parties stipulate that the total for all these transfers comes to $820,382.007  Once
deposited into his account, SRM spent the funds on a varlety of personal pleasures {ncluding nice restauvants, men's
clothing stores, jewely, home jmproverment stores, grocery stres, travel, aleohol, efc, He made several large cash
withdrawals and made online payments ta his personal credit card company from EM's account, The plecede
resistance $8000,00 to Greenville Matchmakers,

i From 2015 through 2018, SRM withdrew funds from Blfin Trost, taldng smaller amounts from FiM's GM.
gtock, On 12/31/2015, the Elfin fund’s rmarket value was $279,819.00; on the same date, the GM market value was

$1,321,717.00,

22, SRM Facilitated TRA distrlbutions to FM 1n excess of the armount mandated fox requlred nilitrin dlstributions
(RMD).® In years 2011, 2012, 2015, 2016, and 2018, SRM unnecessarily cased FM's IRA distrbutions to.exceed
allowable RMD for each year, From the above chart, S84 and pension income were lavgely sufficient to cover her
monthly lving expense at Rofling Green and less so a€ Oak Leaf, However, no evidence is presented to show that
the allowable RME for each year plus her lacome would have been fnsufflcient to comfortably pay for hex cave, The
amount of. incotne taxes z‘r_xcurred due to these excessive withdrawals was $163,420,00.

23, Orn March 20, 2008, SRM sold the GE stock for $406,255.80.

24, Petitioners allege that SRM fafled to properly diversify FM's portfolio resulting in d reduction of
approxtmately $400,000.00 in value, Couet Fnds that this was speculative and not suppoxted by the
preponderance of the evidence. :

& Occastonally, SRM would use the 2007 to recelve online transfers,

7 No bank records were avallable prior to 2012,

8 Undar Treasury Regulatlons, taxpayers over 70.5, llke FM must take the regulred minimum distributions.
8
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25, On April 23, 2019, three days prior to FM‘B death, SR transfexred $259,000,00 of the $409,652,00 heldin
[M?s UBS retirement account to Fi's 7059 account.

. 26, SRM Failed ko notify BOA and fafled to notify GE Penslon of FNPs death, The penslon payments
contimed unabated and SRM continned to make withdrawals from the BOA accounts. From the Hme of FM's
death on April 26, 2018 until Febraary 18, 2019, SRM directed $170,000 oF FNI's, 1&. the Estates, past-death funds to
his x3259 pexsonal account, These wete funds earmarked to he divided equally among her 3 children. SRM
withdrew these post-death pension payments From EM's account for his personal use, To refmburse GE for these
ovetpayments, As a vesult, the estate was charged with an overpayment of $30,157.00,

SW, as PR, agreed to forfelt the $10,000 of GE life insurance that FM intended to be shared equally by her children,
SW agstgned $3333.33 of the 10,000 for each beneftelary, This left # balance due to GE of $20,157.81 from the estate,
ST M showld be liable to the estate for the total amovnt of overpayment in the amount of $30,157.00,

24, At the time SW was appointed PR, there was only $15,000 in EM's 27039 account,

TAX LIABILITIES

28, Between 2012 and 2016, SRM's failed to timely Hle tax returns and fafled to timely pay taxes due resulting
in penalties for falture to fie and penalties and intexest for faflure to pay the TRS and SCDOR, The amotnt admitted

by SRI's attorneys is $13,820.17.
29, SR failed to Fle tax retwrn for Fivl Lor 2017,

30. SRM made gilts from FM to himself, SW and Steve, John and Shea, Stexling and Holly in the years 2014,
2015, and 2016 for the purpose of meeting the annnal exclusion allowed by the TRS. This was permitted by FM's

DPOA.

L SRM fadled to take action necessary to avold $40,314.00 penalties and interest connected to Fiv's 2018
taxes, This amount is cumvently on appeal.

32, From 2011 through 2016, SRM fafled to itemize deductions for property tax and mortgage interest on the
Tarlton Way on FM's retuns, FM as ownex of fhe propexty was clearly entteled to clafin those itemized :
deductions, and thereby proportionately reduce her tax liabilicy for each vespective year. This failure amounts to

$24 559 in excessive tax,

33, Fyom 2011 chrovgh 2018, SRM caused FM and, later, het estate to incur unnecessary rax Habities of
$163,420 as set. forth in Petitioner's Bxhible #1  due to SRM's withdrawals in excess of the RMD for each year,

34..  In?2015 and 2016, SRM wrate checks to his siblings, their spouses, to Timself and his daughterin
accordance with IRS rules thas permit gifting a certain amount each year, Hach year he wrote himself & check equal

. o the others, despite his siphoning of funds from his mother to subsidize his lifestyle, He has made no good faith
effortvwhatsoever duting this litigation to pay dny amount that he admits he owes, The only amounts he has paid to
the estate to datefor ks wrongdoing were attorneys' fees ordered by Judge Jennings shott of incarceration, As 4
matter of equlty, SRM shduld not be able to sit ak the table with his siblings and collect & gift in an amount equal'to -
theivs given his actions, Specifically, the récord indicates he paid himself $14,000,00 fox 2015 and 2016 for & total of

$28,000,00.

8 pet, Exhih. 21, USB states RMD for 2018 Is 33,358, SRM withdraw $259,000 or $ 225,642 In excess of IRS liralts
‘ 7
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CONCLUSIONS OF LAW,

Applying the facts to applicable law, I male the following conclusions of Jaw:
BREACKH OF FIDUCIARY DUTY,

L - #A confidential or Hduclary relationship exists when one imposes a special confidence i another, so that

_ the Iatter, In equity and good consclence {s hound to act in good faith and with due vegard to the interests of the one "
fmposing the confidence.” Davls v Greenwood Sch, Dist. S0, 365 S.C. 629, 635, 620 $.E2d 65, 68 (2005), To establisha
claim for breach of Hdncirry duty, the plaintiff must prove (1) the extstence of a fiductary duty, (2) a breach of that
duty owed to the plaintf by the defendant, and (3) damages proximately resulting from the wrongful conduet of
the defendant, See generally, Maore v, Moore, 360 5.C, 241, 599 8,E.2d. 467 (Ct. App. 2004) {discussing the
elements comprising & breach of fiduciary duty clatm); RET Mg, Co.v. Tinsley e Adams, 399 8.C. 322, 732 SH.2d 166

(2012).

2 A ficluclary relationship existed between FM andl SRM as expressed in the DPOA sighed by FM in May,
9010, EM reposed special confidence in SRM; co 1dence that he would act in good faith placing her Assuch, SRM
has all the dutles and obligations set forth in the docment plus he is duty bound to act at all rimes with due regard
to the interests of Fvi, Mooze v, Benson, 390 8C 153 (2010). Belng in the fem grasp of Alzheimer's disease, she was
seuarely at the mezey of SRM o act in her hest Interests, Instead, SRM expleited the pust his mother bestowed o

i at every farn.

3 ‘The clear weight of the evidence shovws SRM nsed the DPOA as a license to access as much of his mothex's
propexty as possible, leaving enough for her bastc requirements, auch as the payments to hex faciliry, The chart
above shows that her income and RMD distributions were substantially exceeded the amount of her monthly
factlity fees, The excess was taken as a part of the abvious scheme concocted by SRM to maximize his grifr. Ae
every oppottunity, he placed his destre to take as smuch of her propezty as possible ahead of his mother's welfare, To
fether nail down his continned free use of bis mother's inoney, to the detriment of his siblinge, he added his name
as 2 joint ovwricr to her BOA accounts. By doing this, he was depriving his siblings of thetr right to inherit a shate of
the balance as their mother so intended, To further thwatt his morher's estate plan, he designared his personal
checling account as a ¥OD account. With this change, all the ll-gotten funds in this account would becorne the
property of his daughter to the detriment of hsmother's estate, 1.e, his siblings. .

4, He breached his fiductary duty by using the authority reposed fn him by FM to delay or fail to file taxes,
resulting in unnecessary fines and penalties, thus reducing FM's estate. He made withdrawals exceeding het

RMDs, he liquidated her IRA, and also yesulting s unmecessary taxes and penglties. These accounts were all

createc by FM to be divided equally at her death. FM's estate, hoth non-probate and probate, would have been
substantially greater but for the shenanigans employed by SRM while his mother suffered with Alzhejmer's disepse, .

helpless to intervene.
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5, The DPOA contalned no express authority for SRM tb gift: himself any of his mother’s propetty. The’
Decedent's DFOA contains the following provision on page 5, thivd pavagraph:

Notwithstanding any provisions hereln to the contrary, 1y atforvey in fact shall not satisfy the legal obligations to
the attorney in fact, ont of any property stibject to this power of attorney, Except to the extent this power of
attotney specifically authorizes giffs to my attorney in fact, my attorney in fact may not exerclse this powet in favor
to the attorney, the attorney's estate, the attorney's creditors, ox the creditors of attotney's estate.

An agent acting for a principal pursuant ta a power of attorney may not make a substanttally gratuitous conveyance
of the property of the principal to kirasei unless the power to do scis expressly granted by the instrument {esell.

Feader v. Fender, 329 SE2d 430 (1985),
8 ' i
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6, Florence Mensch died on April 26, 2018, §.C. law requires anyonc in posseasion of a decedent’s ‘Wil to file
the Will within 30 days of the date of death, 622 -901 (Supp. 20i4), SRM swalted until December, 2018 to file the
Wiil and Codicil, He walted until January of 2019 to open s mmother's estate, Fle continued to collect hey pension
and spend money belonging to the estate from April 26, 2018 until February, 2019, Since hex death, he continued to
convert: her property to hls own use, cald amount totaling approximately $170,000.00 and causing the estate to he
indebted to GH for the overpayment of ronthly pensions,

SRiM's actions equate him to exectitor de son tort, Because he contimied to recetve and spend estate .
. property, he is chargeable as the executor of his own wrong, The value of the propexty {s charged to the execitor de
son tort . 62-3-619 S.C. Code Arnot. (Supp. 2014)

1find SRM, who Wag\named as the PR In the WIL of his mother, did intentionally and with bad faith .o
convext and waste estate property by means of the concealment of the fact of his mother's death to hex bank and to

her penslon company.

7, While serving as PR, SRM fatled o vepay or make any effort to repay to the Hstate the property he
converted to his own use, Further, he fafled to comply wich the Ordexs of this Court, fatled to caoperate with his
Brst attorney so the attorney could assist in the estate administration, All these acts togethes constitute a violation
of his fiduciavy duty as Pexsonal Representative to the Estate causing nnnecessary time and expense inthe
admintstration of what could have been avery straight forward estate administration.

B. While sexving aa PR, SRM failed to propexly File his mother's 2018 tax recurns vesulting in taxes, penalties
and inrerest assessed agatnst hex estate 1n excess of $40,000.00, ’

VIOLATION OF THE UNIFORM POWER OF ATTORNEY ACT

9. Asamatter of law, ltisundisputed SRM owed a fiductacy duty to the Decedent as her ATF, Loftts v, Fek, 341
ST 2d 641(1986), Instead of preserving her Funds for: the future use of the Decedent, Sterting Mensch transfesred
funds from the Decedent's accounts to his personal accomt while acting undex the authority given to him by her in
her DROA, It js undisputed that Sterling Mensch used funds from fhese transfers for his own personal tise, resulting
in the diminishment of available funds for the Decedent’s estate to distribute, Therefore, Sterling Mensch failed to
maintain Decedent's estate plan as is requixed by the Sou th Carolina Power of Attorney Act.

This Cotnt has previously ruled as & matter of law that no genuine issue of material fact exdsts as to this
cause of action and Petitioners are entitled to judgment against Respondent.
. b,
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The Decedent’s DPOA contains the following proviston on page 5, thivd patagraph

Notwithstanding any provisions herein to the contrary, my attorney in Fact shall not satisfy the legal
obligations of the attorney in fact, out of any propexty subject to this power of atorney. Except to the extent this
powet of attorney apecifically anthorlzes gifts to my attorney in fact, yuy attorney in fact tnay not exerclse this
powerin favor to the attorney, the attorney's estate, the attorney's creditors, or the creditors of attorney's estate.

s . While gexving as Decedent’s ATV, Sterling Mensch transferred funds from the Decedent's accounts to his
personal account, Sterling Mensch admitted that he made the unauthoxized transfers as described. However, he
clatms that he nsed a substantial part of the cransfers for the benefit of Florence Mensch, In Moare v, Benson
(supa), the Cotnt of Appeals npheld the Masterin Equity's refusal to allow credit for afleged tax payments without
documentary evidence to support the clatm. As to these clatms, the Court finds that Sterling Mensch was unable to
demonstrate Fhat the above-seferenced rransactions were for Florence Mensch'a beneftt, He produced no receipts,
docurments, witnesses and he fafled to testify, In addition to failnre to provide proof, as & matter of equity, He who
commes Into equity must come with clean hands. [t 3s far more than « mere banaliey. Ttisa self-4mposed ordinance
that closes the door of the covrg of equity to one tatnted with inequitableness or bad Faith relative to the matterin &

9
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which he seefzs reltef, Bmery v, Smich, 361 8.C. 207,220, 603 SE2d 598, 605 (Cr, App. 2004), He who seeles equity
yaust do equity. Notton v, Matthews, 249 8.C, 71,152 SE2d 680 (1987).

As & vesule of Mr. Mensch's failure to keep complete and accurate vecords, the Court finds he has violated the
following provisfons of the Untform Power of Attorney Act, S.C, Code Ann, 62-8-114 (Supp. 2017): fulled to actin
good faithy failed to act within the scope of authority granted in the DPOA: fafled to act with cave, compelence ane
diligence; fatled to keep records or all zeceipts, dishursements and transactons, failed to presexve the Decedent’s
estate plan by Hquidating retirement accounts; fatled to preserve the Decedent’s estate plan by using her funds for
his personal use resulting in less assefs to be distributed to all three of her children from her estate; fatled to thmely
file Faxes resulting in penaltfes and interest; faffed to minimize taxes and incmring penalties by Hquidating
retirement accounts: acted with reckless indifference to the purpose of the power of attorney; and his conduet was
seckless and willful in complete disregard of duties fmposed upon him as a duciary. '

‘The Court finds that Stexling Mensch is liable to the Decedent’s successors in intevest for the amount requived to
restore the value of the Decedent’s propexty to what it would have Jeett had the violations not ocemted, §C, Code

Armot, 62-8-117 (Supp. 2017).
Aas to the amount, See Section VIL
CONVERSION

10, 'The evidence ia clear and convincing that SRM converted funds belonging to his mother, and later, the
estate to his ownuse and control. To recover in an action for conversion, Petitioners must:

(1) Have aninterest in the thing converted,
(2) Respondent must have converted the property to his own use;
(3) The use was without Petitioners’ permigsion,

Maseley vs, Oswaild, 656 SE 24 380 (2008). The Personal Representative hag an interest in and a duty to
recover all property due the Fstate of Florence Mensch, Jokn Mensch as a devisee b hex Will has jolned the
Pesonal Representative in oxder to secure the snhexttance intended for him by his mother, SRM has admitted
taking over $800,000.00. These fumdswere used without the permission of Florence Mensch, her Hstate, o Joht

Mensch.

_ By exploiting his status as ATF he wrongfully and willfully took without legal anthority property
, belongtog to FM and ultimately to FM's Bstate, The wrongfil detention of anbther’s property may glve rise to

" action for conversion; in such cases, conversion occuta when, without justification or excuse, one refuses to '
smrrendet the possession of goods after demand for possession by ane entitled thereto, Conversion isa wrongful
act and has been defined as the nnauthorfzed assumption in the exerclee of the right of ownexship over goods or

. personal chattels helonglng to another to the exclusion of the owner's rights, Owens ¥, Andrews Bank & Trust Co,,
265 SC 490, 220 S.B, 2d 116 (1975). Conversion is a wrongful act which emanates from elther a wrongful taking or
wrongful detention, Kithy v, Horne Motox Co., 295 8.C. 7, 11, 366 S.E.2d 259, 261 (Ct. App. 1988},

"This Cout previously ruled as a matter of law that no genulne issue of materlal fact exists as to this cause
of actlon and Petitlonexs are entitled to judgment agatnst Respondent,

10
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Rent, Pre-Judgment Interest, Causes of Action for Negligence, Fraudulent and Negligent
Misrepresentation and Concealment, Unjust BEnrichment/Money Tiad and Recetved and
Eviction/Fiectment.

i, Petitiones has requested pre-judgment {ntercst as a part of its rellef. However, fn oxder to 'recm_ferjpref
jadgment interest, such must be specifically pled. Tilley v. Paceserter Corp., 355 8.C. 361, 583 SE.2d 292 (2003),
The Cowt finds that Petitionexs statement of “Including any interest and appreciation that should have acerued
from the time of the violations," contatned o kine 70 of Petitioner's Petition does not constitute a specific pleading
of pre-judgement tnterest, Thexefore, the Coust has determined that preudgment inteest will not he awarded

because 1t was not specifically plec.

12, Petitioner requested rent be charged against: Respondent as damages velated to Respondent’s occupation

of 512 New Tarleton Way, Special damages, fiowever, must: be particularly alleged and proved, KlineIronc» Steel Co.
y. Supertor Trucking Co., 2615.C. 542, 547, 201 $ F.2 388, 390 (1973) (emphasis added) (fatlure to plead and prove
special damages will prevent xecavery). Thus, special damages must be gpecifically stated to avold sutprise to the
ather party. Benedict Collegev. Nar'l, Credlt Sys, 400 5.C. 538,548, 735 9 E.2d 518 523 (Ct. App, 2012). The reasoning for
such a pleading requivement s to give & party due notice of the amounts sought, Norwest Properties, LLCv. Strebler, 424
§.C. 617, 624, 819 S.B.2d 154,158 (CL, App. 2018). The Court finda that rent will not be awarded from Respondent
as such is special dawages which must be specifically pled.

Additionally, Petltioners asserted canses of action for negligence, frandulent and negligent
mistepresentation and concealment, unjust ervichment/money had and received as well as a motion for
eviction/efectment, The Coutt dlsmmisses the foregoing actions agserted by Petdtioner as cwmulative given the relief

granted by the Cont hereln.
UNITIVE DAMAGES

PUNITIVE DAMALES

B The Probate Court can only exercise the {urisciction provided by statte a8 enacted by the $.C, General
Assembly. As such, the Probate Cowt Tacks subject matter jurtadiction to award punitive damages.

DAMAGES
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4, The Couxt xeceived a number of exhibits during the trial as well as testimony from SW, the estate’s PR,
: and lengthy testimony from both expert <witnesses, My, Chastain, Respondent’s ekpext, offered testimony regarding
his opintons based upon.a teview of banldng and othet: transactional dacuments as to the amounts of money "
rransferred from theaccount of Florence Mensch as compared to the opinlon and report of Petitioner's expert John
Markel whose testimony was also seceived. Based upon the testimony of Mz, Chastain in conjunction with the
evidence submitted by Mr, Matkel, Petitioneis’ expert, as well as the party's stipulation as to the amount, itis the
fincing of this conrt thut $820,382,00 was transferred from Decedent’s accounts by Sterting Mensch to his own

account for bis own pexsonal use.

Tt s the frether Auding of this court hased npon the evidence that Sterling Mensch is not due any offsets or
credits regarding the aforementioned amounts transfexred from Decedent's account. Under the settled law of this
State, an essential preliminary to the Altowance of an offset is that the offset clatmed must be pleaded, and there
st be some evidetice tending to establish such plea, Hurstv, Sumees Cotntty, 189 8.C. 376,1 S.5.2d 236 (1939),

I {kewlse, Respondent was requived to plead offset, Furthermore, based on the testimony and evidence presented at
¢rial by Respondent, this Court finds that Stexling Mensch has fafled to meet s burden of showing that any

transfers of Funds weze made divectly for the benefit of Florerce Mensch. %

11
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Tt ds = forthex Finding of this court that Petitioners shall not: recover any amouat for Sterling Mensch’s
faflure to diversify Florence Mensch's assels, as sch amount s too speculative for this Coutt to determine,

With regard to the $820,382.00 transfexred from the Decedent's account by Sterling Mensch, the comt
subtzacts from such amount $273,461.00 as 4 credlt for Respondent's one-thixd (3/31d) fnheritance, leaving
S e $946,92L00 due from Respondent to the estate to compensate the Petitioners lose of inherdtance, Added to this
C et (eoamount $24,559,00:fon avoldable taxes due to fallure to itemize for the yesrs 2011 through 2016, as well as 2018 .
ol penaltles gad interest, currently on appeal to the IRS, i the amount of $40,314.00. The Fistate had to spend
A ot $10,000.00 to cleati anid xepait Tatleton Way when SRM moved in oxder to market the propexty. Because SRM
1, .cohcealed the death of his mather resulting in an overpayment Jn pension funds, he owes the estate $ 30,000.00.

' !
soov L0 Sterling Mensch admitted he owed penalties and Interest in the amoutt of §13,820.00.00 thus, the tatal
avwed from Respondenc to John Miensch and Shauna Waddell as damages is $625,614,00, This amotyat will be
. veduced by the 2018 penalties and interest if the appeal of those penalties and interest fs successful, Petitioner's
. lexpert calewlated that $163,420 in taxes were levied to excesstve RMID distribution, TFurther, he shonld not recelve
.. " the benefit of a gift from hiis mother at a time he was converting her funds almost on a dally hasis in

violation of his fiduciary duty to her when she needed him most,

. These are just the damages that Petitioners have been able to discover from SRM who
has led to the Court, Hed to his siblings, lted by omission to GE Pension and BOA, failed to
cooperate with his first attorney, sefased ta dbey Court Orders, fafled to produce cooperate in discovery, and
failed to produce documentary evidence or witnesses to support his written allegations,,

By preponderance of the evidence and to confivm the foregoing, the Count finds in favor of Peritioners on
causes of action for Breach of Fiduciary Duty both as AT snel Personal Representative, Violation of the SC Power of
Attorney Act, and Conversion, '

In addition to the damages referenced above, the court finds that Petitioners are entitled to ecover from
Respondent attorney's [ees and costs in the total amount of $127,572.00 as provided by 62-1-1118C Code Anmot,
{Supp. 2014), This 1s a xeduction of $6380 related to time spent on engagement Jetters, subpoenas, time spent on
Affidavit of Fees, Jwill further note chat this amonntincludes the fees for Petitioners’ expert witness, With regard
"\ to.such fees, the court considered all the elenents required wnder the case of Glasscock v, Glasseock, 304 8.C, 158,
- 403 SE 2d:313 (1991) and finds such fees to be reasonable, Specifically, the Cauxt assessed (1) the nature, extent
,ereon. o and difffeuley of the-cage, (2) the time necessarily devoted to the case, (3) theprbfes#oﬁai standing of counsel, (4)
. ' thecontingent natue of the compensation, if any, (5) the benefictal seults obtained, and (6) cuatomary legal fees
e, i fot similar sarvices. Applying theforegoing factors, as noted above, and after review of the Affidavit of Attorney's
) ", Heesdnd Costs ‘submit,ted‘ by Petitionexs' Caumsel, the Court finds $127,572.00 to be reasonable attorney’s fees and

R

chs!s,
TR T . Petitioners request the Court award the-estate 1,462,495.00 not iqcluding pre-judgment interest.
C bt pes e 1 1 Respondenerequests: rhat Court award $513,336,60. To date, SR has puid nothing towazd even the amount he
adudts he owes. '

. .. Therelefrequested by John Mensch, 4s a 1/3 devisee of the estate, is addressed by payment to Sheuna
Waddell as Personal Representative of the Estate. Any clatm he has against the Respondent is dertvative to the

Hstate's clalms,

In view of the foregoing, this Court awards the Bstate of Florence Mensch a judgment in the amount of
$821,343,00 calenlated 2 foltows:
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$ 54692100 Misapproptiations from EM's BOA accounts Jess SRM's 1/3 shave in FM's Wwill
24.559,00 Failure to iremize Fivi's tax returns
10 40,314.00 2018, taxes, penalties and interest

PR L
.1 R .

‘ 13,8;0,09 Tacs penalties gndini:qrfzst_ . ] L S .-,.'- .
e 163420 00 Avoidable Ticome e dize SRM telelg phoe than the'RIMD Fort 20117018 '
30,157.0C¢ 'GE..plensioﬁ ovet:pa‘\ymept . )
10,000:00 Cost to estais ta clean and repalr Tarleton '\jl\fay

28,000.00 Annual exclusion gift to bimself in 2015, 2016

127.572.00 - Attorneys fees, costs’
~ $984,763 Total Damages

PAYMENT OF DAMAGES

1, A constractive trust wiil arise whenever the circumstances vnder which property was acquired make it
inequitable that it should be xetained by the one holding the legal Hele. Loilis v. Lollls, 354 SE2d 559, 561 (1987), A
constructive trust atises entlrely by operation of law withott reference to any actual or supposed ntentions of
creating a trust. Tt ds resorted to by equity to vindicate right and justice or frustrate fraud, McNalev. Ralnsford, 499
SE2d 488, 501 (Ct, App 1988), The Court finds hy cleat and convineing evidence that & constructive trust should be
imposed upon SRM's non-exetnpt property of whatever type, wherever located, and however titled, Thisremedy is
appropriate as a result of his deceltful, devious, wiltful, wanton, and careless actions set foxth above, He engaged in
repeated action of ctvil theft for 8 years, depleting his mother's propexty without any regard to what her future
needs might be, without regard to her estate plan, without vegaxd to his siblings, without regard to tax law, probate
faw, prudent investment principles, etc.

16. TF execution an this fndgment s commenced by Petltioners, the specific propexty subject to this
constzpetive trust will be tdentiffed in accordance with 14-23-360-420, 5, C. Code Amot, (1976 as Amended) and any
otherapplicable Jaw.- Any discovery regarding the ability of SRM to pay the judgment will be incident to these
suppl;ﬁaentalpmceedings alter they have commengced. c e

1. . . . ‘ . . PP oot AL T
[ ' : . . ' . e ey A L s
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19 This amount Is on appeal with tha IRS, SRM s allowad to reduce the total Judgment should this amount change

as a result of the appeal
i3
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ORDER

1. STERLING RAYMOND MENSCH, il ghall pay $'9l8_{i,763.0‘(.),in damages to Shauna .
... Waddell, Personal. Representative of the Bstate of Hlorence Mensch, Payment ghallbe ..
made tmmediately. . . . ‘ . . e e R

7. Shauna Waddell, Personal Representative of the Fstate of Florence Mensch, i hereby
awarded judgment against STERLING RAYMOND MENSCE, Ll in the amount.of -
$984,763.00.

3. Postjudgment fnterest shall begin to accrue at the legal rate of interest 7.25% or the
current rate approved by the §.C, Supreme Conrt when this Judgment is transcribed and
" enrolled in the Offices of the Clerk of Court of Greenville County.

4. Should this Order be appealed, interest on the judgement will be governed by 14-23-380
$.C.. Code Anmot. (1976 as Amended) and other applicable law.

IT 1S SO ORDERED.

bora A. Faulkn
Greenville County Probate Ju dge
Greenyille, South Carolina
Dated this 4l day of (s 2022
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Clark, Probate Gourt ©
Qragnviile Goun 2’20
Dated! L/
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FILED

STATE OF SOUTH CAROLINA . FEB 3 1 2?22 " IN THE PROBATE COURT
 GREENVILLE COUNTY
COUNTY OF GREENVIELE  PROBABE COURT G, A No.: 2018-H8-23-02854

Fstate of Florence Petrak Mensch,

)
Shauna M. Waddell, individually and )
As Personal Representative of the Bstate of ) ORDER
Flozenice Petrak Mensch and John R. )
Mensch )

Petitioner,

v )

Sterling Raymond Mensch, TT1, individually, )
As former: Personal Representative of the )
Estate of Florence Petiak Mensch and in
His former capacity as Agent under Power
OF Attorney for Elorence Peteak Mensch.

Respondent.

This matter is hefore me to address Respondent’s MOTION TO ALTER OR AMEND filed with the Court on
February 2,2022, Evidence of service by mail upon Petitioners' cotmsel on February 2, 2022 was filed
with the Court. As of the date of this Order, no RETURN has beex filed by the Petitioners’ counsel.

8. C. Supreme Court Order of February 4, 2022 vegarding the operation of trial counts during the
Corohavirus Emergency, divects that heaxings on Motions should be mintmized, The Order divects trial
judges to dispose of Motlons without merit without waiting on  Return ot othex response from
opposing counsel, !

‘The Court finds that the Motions fails to comply with Rule7 (b) (1) in that it fails to state any grounds
that would entitle the Respondent to relief. Assuch, the bare yequest to the Cout to amend the Order
ander Rule 59 Fails to give notice to the Court and opposing cotnsel of the relief being requested of the
Cout.

Alftex c;reﬁﬂ review of the final Order in its entirety, I find no basis to give Respondent relief under
SCRCP 59,

If view of the foregoing, Respondent’s Motion is denied.

A0l

Debora A. Fanlknes Probye Judge
Februe‘% 17,2022
Greenviile, 8.C.

t see httos://fsceourts.org/whatsnew/displa whatsnew.cfmPindexiD=2655
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STATE OF SOUTH CAROLINA
COUNTY OF GREENVILLE

IN THE MATTER OF:
Fstate of Florence Petrak Mensch

Sterling Raymond Mensch, III, Individually
As Petsonal Representative of the Estate of
Florence Petrak Mensch and in the former
Capacity as Agent under a Power of Attorney
for Floretice Petrak Mensch,

~ Appellant,
v,
John R. Mensch and Shauna M, Waddell
Individuelly and as Personal Representative

Of the Bstate of Florence Potrak Mensch and
John R. Mensch,

Respondent,

IN THE COURT OF COMMON PLEAS
THIRTEENTH JUDICIAL CIRCUIT

C.A., No.: 2022-CP-23-01064

MEMORANDUM IN OPPOSITION OF
MOTION TO DISMISS

TO: THE ABOVE PARTIES AND THEIR ATTORNEY OF RECORD:

Stetling Raymond Mensch, IIT, Individually as Pgrsonal Representative of the Estate of
Florence Petrak Monsch and in the former Capacity as Agent under a Power of Attorney for
Flotence Petiak Mensch, (hereinafter “Appeliant”), by and through his undersigned counsel,
respectfully tequests that Respondent’s Motion to Dismiss be denied. Appellant admits that the
appeal seems to be premature as the order from the lower court in not a final order. Howevet, due
to Respondent’s Motion to Dismiss, Appellant seeks an order from this Coutt stating that the lower
court’s ordet is not a final oxder and having the appeal held in absyance until a finel oxder is issued.

In the altornative, if this Court finds the lowes conrt’s ordet to be a final order, than the appeal was

timely made,
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PROCEDURAIL POSTURE,

On May 15, 2019, the Respondents filed a Petition with the "Probate Court for numerous
causes of actions against the Appellant, [01/26/2022 Order}. Over two yoars later on July 29, 2021,
the Probate Coutt entered an Order granting the Respondent’s Motion for Summary Judgment on
Byeach of Fiduciary Duty, Violation of the 8.C, Uniform Power of Attorney Act, and Conversion,
1d. A damages heating was held on September 16 and 17 of 202.1. Id, On Jatwary 26, 2022, The
Court found in favor of Respondents and awarded Nine Hundred Eighty-Forty Thousand Seven
Tandred and Stxty-Three Dollats ($ 987,763.00) to the Pessonal Representative. Id, Of the total
Tudgment, Forty Thousand Three Hundred and Fourteen Dollass (§ 40,314.00) were to be awarded
from tax implications, Id, However, the footnote associated with fhe payment of taxes specifically

stated, “This amount is on appeal with the IRS., SRM is allowed to reduce the tofal judpment

should this amount change as @ vesult of the appeal.” Id, (emphasis added).

On Febtuaty 2, 2022, only Seven (7) days after Judgement, Appellant filed a timely SCRCP
59 Motion to Alter or Amend with the Court. The Motion in ifs entivety stated,

“Respondent, Stetling Raymond Mensch, 111, Tndividually as Personal
Representative of the Bstate of Florence Petrak Mensch and in the former
Capacity as Agent under a Powet of Attorney for Flotence Petrack Mensch
(“i{espondent”), through his undetsigned counsel, move pursuant o Rule
59 of the South Carolina Rules of Civil Procedure to alter or amend the
Order granting Petitionet damagos.

WHEREFORE, Respondent respectfully requests this Cowrt to alter or

gmend its January 26, 2022, Order.”
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On Febtuary 17, 2022, the Probate Comt filed an Order stating that Appellant failed to comply
with SCRCP 7(b)(1) because the motion failed to state any ground. that would entitle the
Respondent fo relief. [02/17/2022 Oxder], Respondent filed its appeal on FPebroary 23, 2022,
Respondent file a Notice of Motion and Motion to Dismiss the Appeal on February 25, 2022,
ANALYSIS

The Ordet by the Probate Coutt is not a full and final ‘order putsuant to 8.C, Code Ann §
621-308 and therefore, is not immediately appealable, Alternately, if this Coutt finds the Order to
bo a final order of the court, then it must deny Respondent’s Motion to Dismiss as the appeal is
timely, '

1.  The Probate Court’s Oxder is not a final ovder and Appellant admits that the appeal
is premature,

Appesls from the Probate Court are governed under 8,C. Code Ann § 62-1-308. It states in
part, “A. petson interested in a final otdet, sentence, or dectee of a probate court may appeal to the
sircult court in the same county. Id. Our Supreme Court has defined what a final order is in the

case of Fulmer v. Cain, 380 8.C. 466, 670 8.E,2d 652 (2008), In. Fulmer v, Cain, the Court of

Appeals held that an order denying a motion fo remove was immediately appealable, Our Supreme |

Court teversed this holding stating that because the order did not resolve all issnes, the order can
1ot be considered a final order under 8.C, Code Ann § 62-1-308,

Furthermote, the case law inthe state is well settled that only a final orﬁel‘ from the probate
court is appealable, See Dorn v, Cohen, 491 8.C. 517, 520, 809 S.E.2d 53, 54 (2017) (Because
the probate court's order adding a party to the aotion was not a final order, the ordet was not
immediatoly appealable pursuant to section 62-1-3 08); Breland v. Love Chevrolet, 339 8.C. 89,

529 S.B2d 11 (2000) (oxder denying a motion fo change venue s not immediately
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appealable); Ballenger v. Bowen, 313 5.C. 476, 477-78, 443 S.B.2d, 379, 380 (1994) (order
denying a motion for summary judgment is not immediately appealable).

To determine whether the order is a full and final order, the court must look to see if thete
is some further act, which must be done by the coutt prior to a determination of the rights of the
patties, Charlotte-Mecklenburg Hosp. Auth. v. 5.C Dep't of Health & Envtl, Control, 387 S.C.
065,267 (2010), A judgment which determines the law but Jeaves open a question of fact is not a
final judgment, Jd. A final judgment is one that disposes of the whole matfer ot terminates the
proceeding “leaving nothing to be done but o enforce by execution what has been determined.”
Id.

In this instance, Borty Thousand Three Hundred and Foutteen Dollars ($ 40,314.00) were
to be awarded to the Respondents, However, the footnote associated with the payment of taxes

explicitly stated, “This amount is oh appeal with the TRS. SRM is allowed fo reduce the total

tudement should this amount change as a result of the appeal.” [01/26/2022 Ordet], (enaphasis

added), Thus, under a Charlotte-Mecklenburg Hosp. Auth. v, 8.C. Dep't of Health & Envtl, Control
analysis, the Order issued by the Probate Court is not immediately appealable as the parties ate
ywatting on a further act by the IRS, The IRS could determine that mote tages are owed or that less
taxes are owed. The TRS could even find that the same amount of taxes are due, Howe-ver, the
parties ate still waiting on the IRS to determine the final amount c\wed. Ogce the TRS determines
the amount of taxes owed, the probate court’s order will be changed to reflect such amount, The
law in this state is well settled, only full and final orders are immediately appealable undet 5.C.
Code Ann § 62-1-308, Therefote, this Court should remand this action to the Probate Cout

pending the outcome of the IRS Issue,
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II, Alternatively, if the Court finds that the Probate Court’s Ovrder is a full and final
order, Appellant has timely appealed,

Our Supreme Coutt has alteady ruled on the issue of whether a motion to reconsider denied
pursuant to SCRCP 7(b)(1) tolls the time to filo an appeal, [ Camp v, Camp, 386 8.C, 571, 576,
689 S.E.2d 634, 637 (2010), judgement was entered and a motion to reconsider (motlon to alfer or
amend) was filed with the coutt, In its entivety it stated:

“PLEASE be advised that the Defendant through his undersigned attorney,

will move before the Honorable David Sawyet, Jt., to reconsider the ruling

in his Order dated Tuly 26, 2006, in awarding Plaintiff, William -

James Camp's college expenses and costs, This motion hearing is set to be

heard on the 18th day of October, 2006, at 3:45 o'clock, pm. Please be

present to defend if so minded.” |

.
There was no accompanylng brief in support of the motion and the motion was denied by the coutt.
1d, The party who filed the motion to reconsider filed an appeal well after the deadline of the
judgment, but within the time fraros requited after an order was lssued from the motion, Id. The
Coutt of Appeals found the appeal untimely. 74, Out Supreme Court then reserved the Court of
Appeals and held that applying an overly technical ;'eading of the rules does not serve the purpose
of SCRCP 7(b)(1) and tolled the time for filing a notice of appeal. Id.

Furthermore, it is well settled that a timely motion to alter or amend tolls the time to appeal.

Elam v, South Carolina Dep't of Transp., 361 8.C. 9, 15, 602 8.E.2d 772, 775 (2004) (holding a
timely post-trial motion, including & motion to alter or amend the judgment pursuant to Rule 59(e),
SCRCP, stays the time for an appeal for all parties untll receipt of written notice of enfry of the

order granting or denying such motlon); Nexstar Media Grp,, Inc. v. Davis Roofing Grp, LLC,
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431 8,C, 593, 599, 848 S.E.2d 597, 60001 (Ct. App, 2020} (holding a motion for reconsideration
tolled the ttme to file its appeal), |
On Januaty 26, 2022, the lower court entered a judgment against the Appellant, On
Februaty 2, 2022 Appellant filed a motion to alter or amend the Order due to the coutt awarding
the Petitioner damages, On February 17, 2022, the Probate Court filed an Otder stating that
Appellant failed to comply with SCRCP 7(b)(1) stating that the motion to altet or amend failed to
state any ground that would entitle the Respondent to relief. Appellant then filed its appeal aftor
ten days of the original otder, but within ten days of the order denying Appellant’s Maotion to Altet
or Amend, Under the Camp v. Camp analysis, beoause Appellant filed its appeal within the ten-
day time frame pursvant to 5.C, Code Ann § 62~i—308, the Appeal is timely. Furthermore, the
| appoal was plead with specify as required by SCRCP 7(b)(1) as Appellant asked the court to amend
its order due to damages, Therefore, based on Our Supteme Court holding in Camp v. Camp the
motion to alter or amend tolled the time to file an appeal.

CONCLUSION

| Based on the foregoing, Appellant admits that the appeal is most likely premature and
apologizes for the use of judicial resources to hear this motion, Due to Respondent’s Motion to
Dismiss, Appellant secks an order of this Coutt stating that the Appeal is nof a final order and hold
the appeal in abeyance uﬁtﬂ thé tax issue is resolved, In the afternative, if this Court finds the lowet

coutt’s arder is a final order, then Appellant’s Motion to Alter o Amend tolled the time to appeal.

[signature page to foilow]
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Respectfully Submitted this
25% day of Apiil, 2022

APPENDIX 040

TRULUCK THOMASON, LLC

s/Tohn-Paul Baum
John-Paul Baum
SC Bar No.: 104938
johnpaul@truluckthomason.com
3 Boyce Avenue
(reenville, SC 29601
T: (864} 331-1751
Atforneys for Appellant
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Jun 242022
SC Court of Appeals

I, the undersigned, served a copy of this Motion for Leave and Memorandum in Support
of Motion for Leave on the following counsel of record this 24% day of June 2022, by email and
U.S. mail to the following addresses of record:

CERTIFICATE. OF SERVICE

Tyler McLeod

BROWN, MASSEY, EVANS, MCLEOD, & HAYNSWORTH, LLC
P.O, Box 2464 '

Greenville, SC 28602

tmeleod @bmemhlaw .com

s/Devon M. Puriefoy

Devon M. Puriefoy

SC Bar No.: 102097

Jobn-Paul Baum

SC Bar N.: 104938

3 Boyce Avenue

Greenville, SC 29601

T: 864-331-1751
devon@truluckthomason.com
jobnpaul@truluckthomason.com

Counsel for dppellant



