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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM GREENVILLE COUNTY
Court of Comxmon Pleas

Alex Kinlaw, Jr. Circuit Court Judge

Common Pleas Case No. 2019-CP-23-02032

Appellate Case No. 2022-000731

John R. Mensch and Shauna M. Waddell

Individually and as Personal Representative

Of the Estate of Florence Petrak Mensch and _

John R. Mensch Respondent,

Sterling Raymond Mensch, 1T, Individually
As Personal Representative of the Estate
of Florence Petrak Mensch and in the
former Capacity as Agent under a Power
of Attorney for Florence Petrak Mensch
Appellant,

Motion for Leave

Comes now Appellant Sterling Raymond Mensch, III, Individually as Personal
Representative of the Estate of Florence Petrak Mensch and in the former Capacity as
Agent under a Power of Attorney for Florence Petrak Mensch (“Appellant”) respectfully
moves this Court for an order granting the Appellant leave to file a R. 60(b), SCRCP,
Motion in the Probate Court for lack of subject-matter jurisdiction. A supporting
memorandum is being concurrently filed.

[signature page to follow]





Respectfully submitted,
June 24, 2022
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s/John-Paul Baum

John-Paul Baum
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s/Devon M. Puricfoy
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3 Boyce Avenue
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T: (864) 331-1751

Attorneys for Appellant
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Comes now the Appellant Sterling Raymond Mensch, III, Individually As Personal
Representative of the Estate of Florence Petrak Mensch and in the former Capacity as
Agent under a Power of Attorney for Florence Petrak Mensch (“Appellant™) respectfully
submits this Memorandum of Law in Support of his Motion for Leave to File a R. 60(b),
SCRCP, Motion in the Probate Court. In support of the Motion, the Appellant would

respectfully show the following to the Court:

Background

On January 26, 2022 the Probate Court entered judgment against the Appellant in
the amount of $ 984,763.00. [App. 001]. The overwhelming majority of the damages
awarded were for common-law conversion and statutory violations committed prior to the
decedent’s passing. [App. 001]. The damages awarded against the Appellant are for
monetary damages resulting from the Appellant misappropriating assets, failing to itemize
tax returns, incurring tax penalties, pension overpayment, repair costs to an estate asset,
and attorney’s fees. [App. 001]. The Probate Court imposed a constructive trust over the
Appellant’s assets. [App. 001].

On February 2, 2022, Appellant filed a R. 59, SCRCP Motion to Alter or Amend.
[App. 015]. Subsequently, on February 17, 2022, the Probate Court issued an Order stating
that Appellant failed to comply with R, 7(b)(1) SCRCP and dismissed his motion. [App.
017].

Appellant then filed an appeal with the Court of Common Pleas on February 23,

2022. [App. 018]. Appellant filed a brief on appeal, which included a subject-matter





jurisdiction challenge to the Probate Court’s judgment and a suggestion that appellate
jurisdiction was lacking because no final order had been entered within the meaning of
S.C. Code 62-1-308 [App. 034]. The Circuit Court never, however, reached Appellant
Mensch’s challenges, jurisdictional or merits. Instead, it granted Respondents® motion to
dismiss on the grounds that the Rule 59 motion filed in the Probate Court did not toll the
time for appeal, thus depriving the Circuit Court of appellate jurisdiction.

Appellant Mensch filed a timely notice of appeal to this Court. The transcript of the

hearing in the Circuit Court has been ordered but not yet filed.

Argument

Lack of subject-matter jurisdiction can be raised “at any stage of the proceeding,”
Eaddyv. Eaddy, 283 S.C. 582, 584 (1984), whether on direct appeal or via a post-judgment
motion under R. 60(b)(4), SCRCP, because the judgment is void. Gatling v. Beach Palace,
Inc., 294 S.C. 464, 464, 365 S.E.2d 736 (Ct. App. 1988) (“because a void judgment is a
nullity, it may be attacked at any time.”)

But where, as here, an appeal is pending, “leave to make the motion must be
obtained from the appellate court.” R. 60(b), SCRCP. See also Hudson v. S.C. Dep't of
Highways & Pub. Transp., 324 S.C. 245, 246, 47é S.E.2d 839, 840 (1996) (“Since
respondent did not obtain leave from the appellate court to make the Rule 60(b)(1) motion,
the trial court lacked subject matter jurisdiction.”). This Court should grant Appellant
Mensch leave to file a R. 60(b) motion in the Probate Court challenging the Probate Court’s

subject-matter jurisdiction.





1. A Significant Question Exists as to Whether the Probate Court Had
Subject-Matter Jurisdiction,

Under our constitution, the Circuit Court is this state’s general trial court with
original jurisdiction in all civil cases except those cases in which exclusive jurisdiction lies
in an inferior court, S.C. Const. art. V, § 11. Because the Probate Court is not a
constitutional court, its subject-matter jurisdiction is limited to those classes of cases that
the General Assembly has authorized by statute. Judy v. Judy, 393 S.C. 160, 169 (2011);
Kosciusko v. Parham, 428 S.C. 481, 492 (Ct. App. 2019). Insofar as the Probate Court
adjudicated claims that pre-dated the decedent’s passing, a significant question exists as to

whether the Probate Court exceeded its subject-matter jurisdiction.

1. S.C. Code § 62-3-302(a)’s General Grant of Jurisdiction of “Estates” Likely Does
Not Include Pre-Death Claims.

The Probate Court’s general jurisdictional grant extends, as relevant here, to “estates
of decedents, including the contest of wills, construction of wills, determination of property
in which the estate of a decedent or a protected person has an interest, and determination
of heirs and successors of decedents and estates of protected persons....” S.C. Code § 62-
3-302(a)(1).

Litigating claims that pre-date a decedent’ passing is not likely part of administering
an “estate” within the meaning of the Probate Code. Indeed, the “claims[] that Probate
Court can administer are those “which arise at or after the death of the decedent.” S.C.
Code § 62-2-201(4). Thus, while an estate can use the Probate Court to authorize the
recovery for damages to or theft of property after a person has died, that authority does not

extend to adjudicating pre-death damage or theft. See generally Greenfield v. Greenfield,





245 S.C. 604 (1965) (recognizing that a person who takes or injures a decedent’s property
after the decedent’s death can be liable in the Probate Court as an executor de son tort).

Indeed, if S.C. Code § 62-3-302(a) already conferred jurisdiction over pre-death
claims, then the (limited) grant of jurisdiction conferred under S.C. Code § 62-3-302(b) for
pre-death claims, discussed below, would be superfluous. But statutes must not be read to
render any portion of them meaningless. Florence Cty. Democratic Party v. Florence Cty.
Republican Party, 398 S.C. 124, 128 (2012).

Appellant Mensch respectfully submits that S.C. § Code 62-1-302(a) did not confer
subject-matter jurisdiction for the Probate Court to award damages for pre-death
conversion of property ($546,921 after the 1/3 credit against the $820,382), for failure to
have itemized the Decedent’s tax returns ($24,559), tax penalties ($13,820), avoidable
income tax ($163,420), and annual gift-tax exclusion during the Decedent’s lifetime
($28,000). Those claims, totaling $776,720, likely could and should have been litigated in
the Court of Common Pleas. If permitted to do so, Appellant Mensch will request that the

Probate Court so hold via a motion under R. 60(b), SCRCP.

2. S.C. Code § 62-3-302(b) Likely Specifically Strips Jurisdiction firom the Probate
Court Over Pre-Death Claims.

The General Assembly has granted the Probate Court very limited jurisdiction over
actions under the survival statute. The Probate Court’s “jurisdiction over mattets
involving...actions under the survival statute is concurrent with that of the circuit court and
extends only to the approval of settlements... and to the allocation of settlement proceeds

among the parties involved in the estate.” S.C. Code § 62-1-302(b) (emphasis added).





South Carolina’s survival statute provides, in relevant part, that “[c|auses of action for and
in respect to any and all injuries and trespasses to and upon real estate and any and all
injuries to the person or to personal property shall survive both to and against the
personal... representative... of a deceased person....” S.C. Code § 15-5-90. The General
Assembly passed that statute to overturn “the common-law rule that a personal right of
action dies with the person.” Page v. Lewis, 203 S.C. 190, 193 (1943). Abatement at
common law extended to all tort claims. See Mattison v. Palmetto State Life Ins. Co., 197
S.C. 256, 261 (1941) (“Under the common law there was no survival of actions in tort.”).
Likewise, statutory claims abated upon death, Claussen v. Brothers, 148 S.C. 1, 4 (1928)
(citation omitted), until the passage of the survival statute.

Here, almost all the damages awarded against the Appellant Mensch were for
alleged wrongful acts that occurred prior to the death of the Decedent in 2018, [App. 001].
The damages were for torts and statutory actions that, but for the survival statute, would
have been extinguished upon the Decedent’s passing. The Probate Court’s jurisdiction over
those actions was thus limited to settlement approval and proceeds distribution, which were
not at issue.

Accordingly, to whatever extent jurisdiction may have somehow otherwise existed
under the general grant of jurisdiction under S.C. Code § 62-1-302(a) to adjudicate pre-
death claims, that jurisdiction was likely stripped under S.C. § Code 62-1-302(b). Thus,
the award of damages for pre-death conversion of property ($546,921 after the 1/3 credit
against the $820,382), for failure to have itemized the Decedent’s tax returns ($24,559),

tax penalties ($13,820), avoidable income tax ($163,420), and annual gift-tax exclusion





during the Decedent’s lifetime ($28,000) would have been improper, as only the Circuit
Court could have entered such relief, If permitted to do so, Appellant Mensch will request

that the Probate Court so hold via a motion under R. 60(b), SCRCP.

II.  Judicial Economy Would Be Advanced If the Probate Court Considers
that Challenge During the Pendency of This Appeal.

Appellant Mensch respectfully submits that the instant motion advances judicial
economy. As the Court is aware, civil appeals commonly take between 24-36 months to
resolve. There would thus be ample time for the Probate Court to hear the subject-matter
challenge, the dissatisfied party to obtain review from the Circuit Court, and then
consolidate the oral argument of any appeal from that jurisdictional decision with the
instant appeal. That way, a panel of this Court would only have to consider the underlying
judgment one time.

Furthermore, while subject-matter jurisdiction can be raised at any time, Appellant
Mensch respectfully submits that this Court may benefit from having opinions from the
lower courts on the jurisdictional issue.

Conclusion

Accordingly, Appellant Mensch respectfully requests that the Court grant him leave

to file a motion under R. 60(b), SCRCP, in the Probate Coutt duriﬁg the pendency of this

appeal,





Dated this 24 day of June, 2022

TRULUCK THOMASON, LLC

s/John-Paul Baum

John-Paul Baum

SC Bar No.: 104938

s/Devon M/ Puriefoy

Devon M. Puriefoy

SC Bar No.: 102097

3 Boyce Avenue

Greenville, SC 29601
johnpaul@truluckthomason.com
devon@truluckthomason.com
P: 864-331-1751
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STATE OF SOUTH CAROLINA IN THE PROBATE COURT

COUNTY OF GREENVILLE CASE NO.2018ES52302854

IN THE MATTER OF:
Fstate of Florence Petralkk Mensch

Shauna M Waddell, individually and as

Pessortal Representative of the Fstate of | | ' ORDER
Florence Petrak Mensch and John R. Mensch,
Petitioners,
Vs, , | | FILED
Sterling Raymond Mensch I11, individually, "
| AN 262
as former Personal Representative of the
. . ‘ GREENVILLE COUNTY
Estate of Florence Petrak Mensch and in PROBATE COURT

his former capacity as Agent under Power
of Attorney for Florence Petrak Mensch,
Respondents.

Date of Hearing: September 16,17, 2021
Presiding Judge: Debora A, Faulkner, Probate Judge
Attorney for Petitioners: Tyler E. McLeod.

Attorneys for Respondent:  Devon M. Puriefoy, Kimberly Thomason
Cowrt Reporter:  Rachel Wood

This matter came before the court for trial to determine the amount of damages owed the Estate of
Florence Mensch by Respondent, Sterting Raymond Mensch (SRM) admits he misappropriated funds belonging to
. Florence Mensch and her estate. However, the amount of damages due the estate is the central issue in the
litigation. The relevant time period for the misappropriations is from May 17, 2010, the date Mrs. Mensch's executed
her Durable Power of Attorney (DPCA) namlng SRM as her Attorney in Fact, (AIF) and April 26, 2018, the date of
Ms, Mensch's death,

. Present at the hearing was Petitioner Shauna M. Waddell {SW) represented by Tyler McLeod, Petitioner
John Mensch (JM) was present for days one and two of the hearing. SRV appeared for each day of trial with his
attorneys, Devin Puriefoy and Kimberly Thomason. Witnesses in the case were Petitioner, SW, Petitioners’ expert,
John Markel, and Respendent’s expert, Mark Chastain,

Priox to taking testimony the Court denied the Petitioner’s Motion in Limine,

STIPULATIONS

1. SRM made a mumber of withdrawals from Mrs, Mensch’s bank account rotaling $820,382,
1
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2. SRM deposited the funds from these withdrawals into his single owner checking account,

3 Both expert witnesses ate qualified to give their opinions
PROCEDURAL HISTORY
i On December 14, 2018, SRM filed the Will and Codicil with the Count but took no action to have the

documents admitted as the valid testamentary documents of his mother. Neither did he apply for appointment as
Personal Representative (PR) which would have granted him legal authority over her assets for the benefit of the
devisees named in her Will and any estate creditors. . o o

2. On January 23, 2019, SRM filed his application for admission of the Will and Codicil to Probate and for his
appointinent as PR, He was appointed PR on Jamuary 23, 2019.

3 On May 15, 2019, this action was filed by Petitioners.

4. On August 28, 2019, the Hon, Clayton L. Jennings issuect an Order in response to Petitioners’ Motion to '

Compel which, among other rulings, ordered SRM to provide discovery to Petitioners within ten days of the entry
of the Ovder, The Order attached hereto is incorporated herewith as if fully set out.

5 On December 4, 2019, the Hon. Clayton L. Jennings issued his Order in the Petitioner's st Rule to Show
Cause proceeding finding SRM in willful contempt of the August 28, 2019 Order, Accordingly, the Court removed
SRM as PR and appointed Shauna Waddell to serve as Successor PR. The Court imposed further financial sanctions
against SRM, The Order is attached hereto and incorporated herewith as if fully set out.

6. On May 13, 2020, an Amended Petition was filed as permitted by TJudge Jennings’ Court Order,

7, On September 2, 2020, the Hon, Clayton L, Jenmings issued an Order as 2 result of the Petitioners' filing a
second Rule to Show Cause against SRM. The Court found SRM to be in willful contempt of the Couxt's priox
Orders. This Order attached hereto is incorporated herewith as if fully set out,

8. On January 13, 2021, the Hon, Clayton L. Jennings issued an Order as a result of Petitloners third Rule to
Show Cause alleging SRM willfully failed to comply with the September 2, 2020 Order. He was found to be in
willful contempt, ordered to pay attorneys' fees to Petitioners and cautioned that he would be subject to
incarceration should he violate this Order. This Oxder attached hereto is incorparated herewith as if fully set out.

9. On July 29, 2021, the Court entered an Order granting the Petitioners Summary Judgment on the following
causes of action: 1) Breach of Fiductary Duty as Attorney in Fact (AIF), 2) Violation of the 8.C. Uniform Power of
Attorney Act, and 3) Conversion, The Court dented Petitioners’ Motion for Summary Judgment on the remaining

- causes of action: Negligence, Unjust Enrichment/Money Had and Received, and Constructive Trost, ' -

'10; . Trialin this case was heard on Septembe}‘ 16-17,°21. By agreement of counsel, Petitioner, John Mensch,
participated by telephone on September 17, 2021,

1L A proposed Order was transmitted to the Court on 10/15/21. An extension was granted to SRM’s counsel
to Dec. 16, 2021 to lodge objections to the proposed Order.

FINDINGS OF FACT

By the preponderance of the evidence, [ make the following findings of fact:

2
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L Mrs. Mensch and her husband moved to Greenville from New York. From their martiage, they had three
children, John, Sterling and Shauna.

2. M. Mensch died in or around 1995,

3. The record contains no evidence that Ms, Mensch had anything other than a loving relationship with all
three of her children, '

4. .. In1998, Ms. Mensch executed a Will leaving her estate equally to each of her three children. She named all

three children to serve as Co-Personal Representatives. Similarly, she named each of her 3 three children to share
equally in her non-probate accounts which includes a retirement account. Based on the foregoing, 1 find that Ms.
Mensch intended to leave her estate both probate and non-probate to each of her three children in equal shares.

5. In 2007, Mrs. Mensch executed a DPOA naming the Petitioner, SW, as her attorney in fact but it was later
revoked in favor of SRM in 2010,

6. After her hushand's death, Ms. Mensch lived in her own home at 207 West Beverly Street in Greer, 8.C.

7. On May 17, 2010, Ms, Mensch,' with the assistance of an attorney, executed another DPOA naming SRM as
her AIF, This DPOA contained no provistons allowing SRM to make gifts to himself.

8, She also executed a Codicl to her 1998 Will naming SRM as her sole Personal Representative, She
republished her 1998 Will in alt other respects, ie. her estate plan rematned unchanged.

9. QW testified thar around 2009 she began to take notice of her mother's dementia symptoras.

10. In ar around 2012, she purchased an apartment at Rolling Green. She moved into the Rolling Green

apartment and sold hex home in Greer,

1. In or around 2013 or 2014, as 2 resulc of her diagnosis of dementia, Alzheimer’s type, SW arranged for FM
to be moved to the memory care unit at Oakleaf, Village. No evidence was presented that this decision was
contested. She died at Oaldeaf Village on April 26, 2018,

12 At Ms. Mensch's funeral, SRM advised his brother John to return to Oregon, because he wouid be starting
the estate administration immediately. After hearing nothing from SRM, SW called him about the estate
admimistration, SRM told her he was waiting on tax information? She called again and he said the taxes were done
and that he would be dropping off the estate information to attorney, David Massey's office, After hearing nothing
Further, SW called the attorney’s office and the attorney's office didn'c have any estate information. SRM told SW

. that their secretary probably lostit, The firm was never hired by SRM. SW’s communication with SRM became

increasingly difficult,

AR On December 14, 2018, SRM filed FM's Will and Codicil in the Probate Court without opening an estate.

L On January 23, 2019, nine months after Ms. Mensch's death, SRM filed his application to admit the Will and be

- .* appointed as the PR, He was appointed PR on January 23, 2019. He filed this without the agsistance of counsel. .

14. On April 30, 2018, SRM signed and filed a sworn Inventory and Appraisenent with the Court, The Inventory
and Appraisernent is part of the Court's record. On that Inventory, he swore that the balance in the UBS account on
4/30/2018 was $409,652. Petitioner’s Exhibit 21, the UBS statement from April, 2018 shows that SRM had
withdrawn $259,000,00 on April 23, 2018 with a resulting balance of $154,069. He also stated on the Inventory,
under oath, that the Tarleton Way home had an existing mortgage of $238,170.00 “Two months earlier on February

1 Tha records would later show that upon her appointment as Successot PR, SwW learned that the 2018 tax return
had never been filed, Petitioner’s #19 Is an IRS Letter stating that on 12/31/18, the estate owed $91,367.
3
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8, 2019, he paid the sum of $232,047 in full satisfaction of the mortgage. So, after being sworn, he voluntarily and
willfully filed perjured information to the Court. 2

15, After his mother's death, rather than filing the Will immediately and becoming the PR of her estate, he was
continuing to malke post-death withdrawals from Ms. Mensch's x7059 account. He was also allowing her GE
pension auto deposits to continue despite her death. He made his last withclrawals from FM's account in or around
. February, 2019 leaving approximately $1500 in x7059 and $65 in x2007. SRM withdrew a total of $170,000 from Ms.
Mensch's-bank accounts after her death. This proceeding was commenced three months later on May 15, 2019

TARLETON WAY HOUSE AND LOT

16, On April 18, 2007, Ms. Mensch purchas'(?é property in a subdivision in Greer, As such, she signed the
mortgage obligating herself to pay $330,000.00 for the property in monthly installments, Further, she signeda
“Rider” stating thas this would be her second home and keep the home only for her exclusive use.

‘When she purchased the property, she was still living at her West Beverly Street property. Her intent
was never to live at this Tarleton Way property, The intent was that the house would actually be purchased by
SRM as a home for him and his daughter. SRM orchestrated this arrangement since he was a party ina divorce
proceeding, He wanted to protect the property from being included as marital property subject to equitable
division, SW testified that it wasmwt uncil after EM’s death that she and her brother discavered that the house was
not actually owned by SRM.

SRM'’s expert witness, Mr. Chastain, listed that SRM should he given credit for $39,000.00 that he paid as
a down payment from his own funds when the home was purchased. Upon further examination of the witness, it
appeared this was untrue in that the amount was folded into the mortgage.

SRM paid nothing to EM for the 12 years he lived there. It was home with landscaping, pool, theatre rootn,
and nice Finishes, SRM alleges he made a total of $240,631.00 in payments from his personal funds to service the
principal and interest on the Tarleton mortgage and that he should be credited with those payments as being
beneficial to FM.

SRM's employment status and income were never presented in evidence. Iir oxder to weigh the veracity of
this assertion, the ability of SRM to pay this would need to be known. It fs unknown whether or not he was
employed; or, if so, the dates of his employment and the amount of his income, Petitioner’s expert witness, Mr.
Markel, attempted to trace these alleged mortgage payments using bank documents. He found that many of the
alleged payments were untraceable and were inconststent with the doliar amounts alleged, Countless online cash
withdrawals from %7059 to SRM’s account were in amounts simnilar to the amount of the mortgage payments, Bank
. statements prior'to 2012 wete not available to the parties. ' R o -

SRM also alleges that he used some of the cash from FM's accounts to make improvements and repairs to
. the home which were beneficial to M. He alleges these expenditures amount to $69,957.00.2. Despite repeated

.. directions from the Court, SRM never produced receipts or othet documents to prO\re this amount. He failed to
~testify at this hearing regarding how he arrived at this total, He fafled to produce witnesses to confirm payments -

. made for improvements, He failed to issue any subpoenas for merchants or repair companles to produce records.

2 The estate record contalns a claim filed on 2/11/2019 by Traci Malone of South State Bank. On the same day,
February 11, a Loan Payoff Statement was filed. SRM satisfled the mortgage In full on 2/8/19. SW's Setflement
Statement {Exh. #£25) when TW was sold shows a mortgage payoff of 218,579 to Sotth State Bank on 12/3/2020
3 g\ testifled In detall regarding the condition of the home after SRM moved resulting In an expense to the estate
of $10,000,00 on extenslve cleaning and repairs In order to make it fit for sale,
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When SEM moved from the home in September, 2620, the estate has to spend $10,000 for cleaning and repaits to
malke the property presentable for potential buyers.

As a minor poing; but one that shows how no opportunity was missed by SRM, SRM collected $22,434.00
in instance proceeds for hail damage to Fivl's home. The amount of the damage was not placed in the record.
Again, these are proceeds from an insurance policy that FM pays for each month in mortgage payments for a house
she doesn't need;-and, that is being used as a residence for her able hodied son. SRM's expert witness testified that
the damage estimate was less than the amount collected and that SRM appeared to have kept the balance not used.
This was not contradicted by SRM. : '

FLORENCE MENSCH'’S ASSETS

17. A listing of FM's assets and their values on the date SRV became FM's AIF in 2010 is nat in evidence,
Bank records were not available prior to 2012. However, from the evidence presented, it appeared chat her assets,
residential expenses were as follows on the dates indicated:

Asset Yalue Date of Valpe Residential Expense

+Home un Tarleton Way 420,000.00 Sold 12/3/20 Moved to Rolling Green
In 2012 Qakleaf in 2015

%7059 BOA Checking account  varlous
x2007 BOA Savings account various
Flfin Trusts + GE stock IRA? $1,321,717.00 1/1/2015

UBS Retirement Acct $913,511.00 12/30/16

Annual Income

2012 $16,000.00 8SA 2580 x12/ 31K
$17,800.00 Pension
$49.240.00 TRA Distribution
$83,090.00

2013 " $16,000.00SSA 2580 x12/31K
’ : $17,800.00 Pension
$70,000.00 IRA Distribution”
$104,125.00

2014 $16,000.00 SSA 2580 x12/ 31K S T
o $17,800.00 Pension : : | Geo e
$00,594,00 IRA Distribution o
$124,964.00

2015 $16,000.00 SSA  4550x12/55K
$17,800,00 Pension

4 purchased 2007 for $330,000.00 Includes $39,700,00 down payment, addlitional $65,000.00 for pool, home
theater, fencing, landscaping, etc. SRM claims he pald this via his allegations in an affidavit,

5 Eifin later managed by State Street Global.
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$213,945.00 TRA Distribution
$248,590.00

2016 $16,000.00 SSA  4550x12/55K
$17 800,00 Pension
$208,727.00 IRA Distribution
$243,379,00

MANAGEMENT OF ASSETS BY SRM

18, EMPs Bank of America (BOA) accounts are her checking account, x70359 and a savings account x2007, The
£und balance in x7059 was the result of FM's manthly income deposits plus any online transfers directed by SRM-
AIE from her investment accounts. Payments for her residence at the facilities were automatically drafted from
X7059.5

19, Tn 2013, SRM, using the authority granted to him by FM in the DPOA, decided to add his name as a joint
account owrer to x7059, No evidence was presented on why SRM chese ta do this, especially since this change
wonld affect FM's estate plan. Instead of the balance being a part of her estate to be shared by all 3 of her children,
this change would result in SRM being able to claim all funds remairing on deposit for himself,

20. SRM's personal BOA account is x3259. From 2013 until EM's death in April, 2018, SRM engaged in over
236 online transfers, cash transactions, withdrawals, from FM’s BOA accounts. He directed these transfers to his
personal BOA account x3259 which was a FOD account, providing that his daughter would be paid the balance in
the account upon his death. The parties stipulate that the total for all these transfers cames to $820,382.00° Once
deposited into his account, SRM spent the Funds on a variety of personal pleasures including nice restaurants, men’s
clothing stores, jewelry, home fmprovement stores, grocery Stores, travel, alcohol, etc. He made several large cash
withdiawals and made online payments to his personal credit card company from FM's account. The piece de
resistance $8000.00 to Greenville Matchmalkers.

2L From 2015 through 2018, SRM withdrew funds from Elfin Trust, taking smailer amounts from EM's GM
stock. On 12/31/2015, the Ffin fund’s market value was $279,819.00; on the same dlate, the GM market value was
$1,321,717.00.

22, SRM facilitated TRA distributions to FM in excess of the amount mandated for required minimin distribitions
(RMD).# In years 2011, 2012, 2015, 2016, and 2018, SRM unnecessarily caused FM's IRA distributions toexceed -
allowable RMD for each year. From the above chart, §5A and pension income were largely sufficient to cover her
monthly living expense at Rolling Green and less so at Oak Leaf, However, no evidence is presented to show that
the allowable RMD for each year plus her income would have been insufficient to comfortably pay for her care. The
amount of income taxes incurred due to these excessive withdrawals was $163,420.00.

23, On March 20, 2018, SRM sold the GE stock for $406,255.80.

24, Petitioners allege that SRM failed to prapexly diversify FM's porifolio resulting in 4 reduction of
approximately $400,000.00 in value. Cowut finds that this was speculative and not supported by the
preponderance of the evidence. :

6 Occaslonally, SRM would use the x2007 to receive online transfers.
7 No bank records were avallable prior to 2012,
8 Under Treasury Regulations, taxpayers over 70.5, like FM must take the required minimum distributlons.
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25. On April 23, 2019, three days prior to FM's death, SRM transferred $259,000.00 of the $409,652.00 held in
FM's UBS retirerment account £o FM's 7050 account.

. 26 SRM failed to notify BOA and failed to notify GE Pension of EM's death. The pension payments
continued unabated and SRM continued to make withdrawals from the BOA accounts. From the time of FM's
death on April 26, 2018 until February 18, 2019, SRM directed $170,000 of EM's, i.e. the Estate’s, post-death funds to
his x3259 personal account. These were funds earmarked to be divided equally among her 3 children. SRM
withdrew these post-death pension payments from EM's account for his personal nse, To reimburse GE for these
overpayments. As aresult, the estate was charged with an overpayment of $30,157.00.

SW, as PR, agreed to forfeit the $10,000 of GE life insurance that FM intended to he shared equally by her.childten.
S'\fV assigned $3333.33 of the 10,000 for each heneficizary. This left a balance due to GE of 5520,157.81 from the estate.
SHEM should be lable o the estate for the total amount of overpayment in the amount of $30,157.00.

27 At the time SW was appointed PR, there was only $15,000 in FM's x7059 account,
TAX LIABILITTES
28. Between 2012 and 2016, SRM's failed to timely file tax returns and fafled ta timely pay taxes due resulting

in penalties for failure to file and penalties and interest for fatfure to pay the IRS and SCDOR, The amount admitted
by SRM's attorneys is $13,820.17,

29, SRM failed to file tax return for BM for 2017,

30. SRM made gifts from FM to himself, SW andl Steve, John and Shea, Sterling and Holly in the years 2014,
2015, and 2016 for the purpose of meeting the annuval exclusion allowed by cthe RS, This was permitted by FM's
DFPOA. ’

3L SRM failed to take action necessary to avoid $40,314.00 penaities and interest connected to FM's 2018
taxes. This amount is cuirently on appeal.

32, From 2011 through 2016, SRM fatled to itemize deductions for property tax and mortgage interest on the
Tarlton Way on FM's returns. EM as owner of the property was clearly entitled to claim those jtemized
deductions, and thereby proportionately reduce her tax Hability for cach respective year, This failure amounts to
$24 559 in excessive tax.

33, From 2011 through 2018, SRM caused FM and, later, her estate to incur unnecessary tax labilitiesof
$163,420 as set forth in Petitioner's Exhibit #1 9 due to SRM's withdrawals in excess of the RMD for each year.

34.. In 2015 and 2016, SRM wrote checks to his siblings, their spouses, to himself and his daughter in
accordance with IRS rules that permit gifting 2 certain amount each year, Fach year he wrote himselfa check equal

- to the others, despite his siphoning of funds from his mother to subsidize his lifestyle. He has made no good faith
effort whatsoever during this litigation to pay any amount that he admits he owes. The only amounts he has paid to
the estate to date for his wrongdoing were attorneys' fees ordered by Judge Jennings short of incarceration. Asa
matter of equity, SRM should not be able to sic at the table with his siblings and collect a gift in an amount equal'to -
theirs given his actions, Specifically, the récord indicates he paid himself $14,000,00 for 2015 and 2016 for a total of
$28,000.00.

9 pat, Exhib, 21, USB statas RMD for 2018 |5 33,358, SRM withdrew $259,000 or § 225,642 In excess of IRS ltmlts
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CONCILUSIONS OF LAW

Applying the facts to applicable law, I make the following conclusions of law:

BREACIH OF FIDUCIARY DUTY

L w4 confidential or fiduciary relationship exists when one fmposes a special confidence in anothey, so that

the latter, in equity and good conscience is bound to act in good Faith and with due regard to the interests of the one

imposing the confidence.” Davls v. Greemwood Sch. Dist. SO, 365 S.C. 629, 635, 620 S.E.2d 63, 68 (2005). To establish a
claim for breach of fiduciary duty, the plaintiff must prove (1) the existence of a fiduciary duty, (2) a breach of that
duty owed to the plaintilf by the defendant, and (3) damages proxima tely resulting from the wrongful conduct of
the defendant. See generally, Moore v, Moore, 360 8.C. 241, 599 §.E.2d 467 (Ct. App. 2004) (discussing the
elements comprising a breach of fidociary duty claim); RET Mgmt. Co.v. Tinsley & Adams, 399 8.C. 322,732 SE.2d 166
(2012),

2. A fiduciary relationship existed between FM and SRM as expressed in the DPOA signed by EM in May,
2010, FM reposed special conftdence in SRM; confidence that he would act In good faith placing her As such, SRM
has all the duties and obligattons set forth in the document plus he is duty bound to act at all times with due regard
ro the interests of FM. Moore v. Benson, 390 SC 153 (2010). Being in the firm grasp of Alzheimer's disease, she was
squarely at the mercy of SRM to act in her best interests. Instead, SRM exploited the trust his mother bestowed on
him at every turn,

3 The clear weight of the evidence shows SRM used the DPOA as 2 license to access as much of his mother's
property as possible, leaving enough for her basic requirerents, such as the payments to her facility, The chart
above shows that her income and RMD distributions were substantially exceeded the amount of her monthly
Facility fees. The excess was taken as a part of the obvious scheme concocted by SRM to maximize his grift. At
every opportunity, he placed his desire to take as mu ch of her property as possible ahead of his mother's welfare. To
firther nail down his continued free use of his mother’s money, to the detriment of his siblings, he added his name
as a joint owrier to her BOA sccounts. By doing this, he was depriving his siblings of their right to inherit a share of
the balance as their mother so intended, To further thwart his mother's estate plan, he designated his personal
checking account as a POD account. With this change, all the ill-gotten funds in this account would become the
property of his daughter to the detriment of his mother's estate, i.e, his siblings. . '

4, He breached his fiduciary duty by using the authority reposed in him by FM to delay or fail to file taxes,
resulting in unnecessary fines and penalties, thus reducing Fivl's estate. He made withdrawals exceeding her
RMDs, he lquidated her IRA, and also resuiting is unnecessary taxes and penalties. These accounts were all
created by FM to be divided equally at her death. FM’s estate, hoth non-probate and prabate, would have been

substantially greater but for the shenanigans employed by SRM while his mother suffered with Alzheimer’s disease,

helpless to intervene,

5. The DPOA contained no express authority for SRM to gift himself any of his mother's property. _fhe ;
Decedent's DPOA contains the foliowing provision on page 5, third paragraph:

Notwithstanding any provisions herein to the contrary, my atforney in fact shall not satisfy the legal obligations to
the attarney in fact, out of any property subject to this power of attorney. Except to the extent this power of
attorney specifically authorizes gifts to my attorney in fact, my attorney in fact may not exercise this power in favor
to the attorney, the attorney's estate, the attorney's creditors, or the creditors of attorney's estate.

An agent acting for a principal pursuant to a power of attorney may not make a substantially gratuicous conveyance
of the propexty of the principal to himself unless the power to do so is expressly granted by the instrument {rself,
Fender v. Fender, 320 SE2d 430 (1985).
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6, Florence Mensch died on April 26, 2018, $.C. Jaw requires anyone in possession of a decedent’s Will to file
the Will within 30 days of the date of death, 62-2-901 (Supp. 2014). SRM waited until December, 2018 to file the
Will and Codicil. He waited until January of 2019 to open his mother's estate, He continued to collect her pension
and spend money belonging to the estate from April 26, 2018 until Febnary, 2019, Since her death, he continued to
convert her property to his own use, said amount totaling approximately $170,000.00 and causing the estate to be
indebted to GE for the overpayment of monthly pensions,

SRM’s actions equate hitn to executor de son tort. Because he continned to receive and spend estate
- property, he is chargeable as the executor of his own wrong, The value of the property is charged to the cxecittor de
son tort . 62-3-619 5., Code Annot. (Supp. 2014)

1 find SRM, who wag named as the PR in the Will of his other, did intentionally and with bad Faith
convert and waste estate property by means of the concealment of the fact of his mother's death to her bank and to
her pension company,

7. While serving as PR, SRM failed to repay or make any effort to xepay to the Fstate the property he
converted to his own use, Further, he failed to comply with the Orders of this Court, failed to cooperate with his
first attorney so the attorney could assist in the estate administration. All these acts together constitute a violation.
of his fiductary duty as Personal Representative to the Fstate causing unnecessary time and expense in the
administration of what could have been a very straight forward estate administration.

8. ‘While serving as PR, SRM failed to properly file his mother’s 2018 tax returns resulting in taxes, penalties
and interest assessed against her estate in excess of $40,000.00.

VIOLATION OF THE UNIFORM POWER OF ATTORNEY ACT

0. Aeamatter of law, it is undisputed SRM owed a fiduciary duty to the Decedent as her AIF. Loftis v, Eck, 341
SE 2d 641(1986). Tnstead of preserving her funds for the future use of the Decedent, Sterling Mensch transferred
funds from the Decedent's accounts to his personal account while acting under the authority given to him by herin
her DPOA. It is undisputed that Sterling Mensch used funds from these transfers for his own personal use, resuiting
in the dimintshment of available funds for the Decedent’s estate to distribute, Therefore, Sterling Mensch failed to
maintain Decedent’s estate plan as is required by the South Carolina Power of Attorney Act.

This Cowrt has previously toled as a matter of law that no genuine isste of material fact exists as to this
canse of action and Petitioners are entitled to judgment against Respondent.
. 1 o

The Decedent's DPOA contains the following provision on page 5, third paragraph:

Notwithstanding any provisions herein to the contrary, my attorney in fact shall not satisfy the legal
obligations of the attorney in fact, out of any property subject to this power of attorney, Except to the extent this
power of attorney specifically au thorizes gilts to my attorney in fact, my attorney in fact may not exercise this
powet in favor to the attorney, the attorney’s estate, the atrorney's crediors, o the creditors of attorney's estate.

_ While serving as Decedent’s ATF, Stetling Mensch transferred funds from the Decedent's accounts to his
personal account,  Sterling Mensch admitted that he made the unauthorized transfers as described. However, he
claims that he used a substantial part of the transfers for the benefit of Florence Mensch. In Moore v, Benson
(supra), the Court of Appeals upheld the Master in Equity's refusal to allow credit for alleged tax payments without
documentary evidence to support the claim. As to these claims, the Court finds that Sterling Mensch was unable to
demonstrate that the above-referenced transactions were for Florence Mensch’s henefit. He produced no receipts,
documents, withesses and he fatled to testify. In addition to failure to provide proof, as a matter of equity, He who
comes into equity must come with clean hands. Itis far more than a mere banality. It is a self-imposed orcdinance
that closes the door of the court of equity to one tainted with inequitableness or bad faith relative to the matterin
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which he seeks relief, Emery v. Smith, 361 5.C. 207,220, 603 SE2d 598, 605 (Ct. App. 2004), He who seeks equity
must do equity. Norton v, Matehews, 249 8.C. 71,152 SE2d 680 (1987).

As a Tesuit of Mr. Mensch's failare to keep complete and accurate records, the Court finds he has violated the
following provisions of the Uniform Power of Attorney Act, S.C. Code Ann, 62-8-114 (Supp. 2017): fatled toactin
good faith; failed to act within the scope of authority grantec in the DPOA,; fafledt to act with care, competence and
diligence; failed to keep records or all receipts, disbursements and transactions; failed to preserve the Decedent's
estate plan by liquidating retirement accounts; failed to preserve the Decedent's estate plan by using her funds for
his personal use resulting in less assets to be distributed to all three of her children from her estate; failed to timely
file taxes resulting in penalties and interest; failed to minimize taxes and incuing penalties by liquidating
retirement accounts; acted with reckless indifference to the purpose of the power of attorney; and his conduct was
recldess and willul in complete disregard of duties imposed upon him as a fiduciary.

The Court finds that Sterling Mensch is liable to the Decedent’s successors in interest for the amount required to
restore the value of the Decedent's property to what it would have been had the violations not occurred. 8.C. Code
Annot, 62-8-117 (Supp. 2017).

As to the amount, See Section VII

CONVERSION

10. The evidence is clear and convincing that SRM converted funds belonging to his mother, and later, the
estate to his own tse and contrel. To recover in an action for converslon, Petitioners must:

(1) Have an interest in the thing converted;
(2) Respondent must have converted the property to his own use;
(3) The use was without Petitioners' permission,

Maseley vs. Oswald, 656 SE 2d 380 (2008). The Personal Representative has an interest in and a duty to
recover all property due the Estate of Florence Mensch. John Mensch as 2 devisee in her Will has joined the
Personal Representative in oxder to secure the inheritance intended for him by his mother. SRM has admitted
taking over $800,000.00. These funds were used without the permission of Florence Mensch, her Estate, or John
Mensch,

_ By exploiting his status as AIF he wrongfully and willfully took without legal authority propesty

_ belonging to FM and ultimately to EM's Estate. The wrongful detention of another’s propexty may give rise to

" action for conversion; in such cases, conversion occurs when, without justification ot excuse, one refuses to
surrender the possession of goods after demand for possession by one entitled thereto, Conversion is a wrongful
act and has been defined as the unauthorized assumption in the exercise of the vight of ownership over goods or

- personal chattels belonging to another to the exclusion of the owner's rights. Owens v, Andrews Bank & Trust Co,,
265 SC 490, 220 S.E. 2d 136 (1975). Conversion is 2 wrongful act which emanates from either a wrongful taking or
wrongful detention. Kirby v. Horne Motor Co., 295 8.C. 7, 11, 366 S.E.2d 259, 261 (Ct. App. 1988).

This Court previously ruled as a mattex of law that no genuine issue of material fact exists as to this cause
of action and Petitioners are entitled to judgment against Respondent,

10

Py\(}bg(lu(q\mj( APPENDIX 010






Rent, Pre-JTudgment Interest, Causes of Action for Negligence, Fraudulent and Negligent
Misrepresentation and Concealment, Unjust Fnrichment/Money Had and Received and
Tiviction/Ejectment,

il Peﬁtioﬁer has requested pre-jucigment interest as a part of its relief. However, in order to recover ‘prcf.
judgment interest, such must be specificaily pled. Tilley v. Pacesetter Corp., 355 §.C. 361, 585 S.E.2d 292 (2003).
The Court finds that Petitioners statement of “including any intevest and appreciation that should have accrued
from the time of the violations,” contained in line 70 of Peritioner's Petitton does not constitute specific pleading
of pre-judgement interest, Therefore, the Coutt has determined that pre-judgment intevest will ot e awarded
because it was not specifically pled, s

12, Petitioner requested rent be charged against Respondent as damages related to Respondent’s occupation
of 512 New Tarleton Way. Special damages, however, must be particularly alleged and proved, Kline Iron & Steel Co.
v, Superior Trucking Co., 261 5.C, 542, 547, 201 5.E.2d 388, 300 (1973) (emphasis added) (failuze to plead and prove
special damages will prevent yecovery). Thus, special damages must be gpecifically stated to avold surprise to the
other party. Benedict College v. Nat'l Credit Sys. 400 $.C. 538, 548, 735 S.E.2d 518 523 (Ct. App. 2012). The reasoning for
such a pleading requirement is to give a party due notice of the amounts sought. Nerwest Properties, LLCv. Strebler, 424
$.C. 617, 624, B19 $.E.2d 154, 138 (Ct. App. 2018). The Court finds that rent wilt not be awarded from Respondent

as such is apectal damages which must be specifically pled.

Additionally, Peritioners asserted causes of action for negligence, fraudulent and negligent
misrepresentation and concealment, unjust envichment/money had and received as well as a motion for
eviction/ejectment, The Court dismisses the foregoing actions asserted by Petitioner as curmulative given the relief
granted by the Court herein,

PUNITIVE DAMAGES

13. ‘The Probate Court can only exercise the jurisdiction provided by statute as enacted by the 8.C. General
Assembly, As such, the Probate Court lacks subject matter jurisdiction to award punitive damages.

DAMAGES

14, The Court received a number of exhibits during the trial as well as testimony from SW, the estate’s PR,
and lengthy testimony from both expert witnesses. My, Chastain, Respondent’s expert, offered testimony regarding
his opinions based upon a review of banking and other transactlonal documents as to the amounts of money *
rransferred from the account of Florence Mensch as compared to the opinton and report of Petitioner’s expert John
Markel whose testimony was also received. Based upon the testimony of Mr, Chastain in conjunction with the

' evidence submitted by Mr. Markel, Petitioners’ expert, as well as the party's stipulation as to the amount, it is the
finding of this court that $820,382.00 was cransferred from Decedent's accounts by Sterling Mensch to his own
account for his own personal use. : :

It is the further finding of this court based upon the evidence that Sterling Mensch is not due any offsets or
credits regarding the aforementioned amounts transfesred from Decedent's account. Under the settled law of this
State, an essential preliminary to the allowance of an offset is that the offset clatmed must be pleaded, and there
must be some evidence tending to establish such plea. Hursty. Sumster County, 189 8.C. 376,18.E.2d 238 (1939).

T ikewise, Respondent was reqaired to plead offset. Furthermore, based on the testimony and evidence presented at
trial by Respondent, this Coust finds that Stexling Mensch has failed to meet his hurden of showing that any
rransfers of funds were made divectly for the benefic of Florence Mensch,
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. {:Rcesponc_l,ent vequests;that Court award $513,336.00. To date, SRM has paid nothing toward even the amount he

Tt is a further finding of this coutt that Petitioners shall not recover any amotnt for Sterking Mensch's
failure to diversify Florence Mensch’s assets, as such amount is too speculative for this Court to determine.

With regard to the $820,382.00 transferved from the Decedent’s account by Stexling Mensch, the court
subtracts from such amount $273,46L00 as a credit for Respondent’s one-third (1/3rd) inheritance, leaving

-~ $546,921,00 due from Respondent to the estate to compensate the Petitioners loss of inheritance. Adced to this
.+ amount is $24,559.00 for avoidable raxes due to failure to itemize for the years 2011 through 2016, as weli as 2018
i - penalties and interest, currently on appeal to the IRS, in the amount of $40,314.00. The Estate had to spend
... $10,000.00 1o clear and repair Tarleton Way when SRM moved in ovder to market the property, Because SRM
_coneealed the death of his mother resulting in an overpayment in pension funds, he owes the estate $ 30,000.00.

- Sterling Mensch admitted he dwe‘c].\ penalties and interest in the amouht of $13,820.00.00 thus, the total
awed from Respondent to John Mensch and Shauna Waddell as damages is $625,614.00. This amount will be
reduced by the 2018 penalties and interest if the appeal of those penalties and interest is successful.  Petitioner’s

" expert calenlated that $163,420 in taxes were levied to excessive RMD distribution, Further, he should not receive
" the benefit of a gift from his mother at a time he was converting her funds almost on a daily basis in

violation of his fiduciary duty to her when she needed him most.

These are just the damages that Petitioners have been able to discover from SRM who

has lied to the Court, lied to bis siblings, lied by omission to GE Pension and BOA, failed to

cooperate with his first attorney, refused to obey Court Orders, failed to produce cooperate in discovery, and
failed to produce documentary evidence or witnesses to support his written allegations.,

By preponderance of the evidence and to confirm the foregoing, the Count finds in favor of Petitioners on
causes of action for Breach of Fiduciary Duty both as AIF and Personal Representative, Violation of the SC Power of
Attorney Act, and Conversion.

Tn addition to the damages referenced above, the court finds that: Petitioners are entitled to recover from
Respondent attorney’s fees and costs in the total amount of $127,572.00 as provided by 62-1-111 SC Code Annot.
(Supp. 2014), This is a reduction of $6380 related to time spent on engagement letters, subpoenas, time spent on
Affidavit of Fees. T wilt further note that this amount includes the fees for Petitioners expert witness, With regard

" . tosuch fees, the court considered all the elements required under the case of Glasscock v. Glasscoclt, 304 S.C. 158,
403 S.E. 2d 313 (1991) and finds such fees to be reasonable, Specifically, the Court assessed (1) the nature, extent
and difficulty of the case, (2) the time necessarily devoted to the case, (3) the professiorial standing of counsel, (4)

the contingent nature of the compensation, if any, (5) the beneficial redults obtained, and (6) customary legal fees

L for similar services. Applying the foregoing factors, as noted above, and after review of the Affidavit of Attorney's
.+ . Feesand Costs subnﬁtted by Petitioners' Counsel, the Court finds $127,572.00 to be reasonable attorney's fees and

costs.

st oy Petitioners request the Court award the estate 1,462,495.00 not including pre-judgment intezest,

admits he owes.

.- - The relief requested by John Mensch, as a 1/3 devisee of the estate, is addressed by 'payment to Shauna

* Waddell as Personal Representative of the Estate. Any claim he has agatnst the Respondent ts derivative to the

Estate's claims.

In view of the foregoing, this Court awards the Estate of Florence Mensch a judgment in the amount of
$821,343.00 caleulated as follows:

RAN
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$ 546,921.00 Misappropriations from FM's ROA accounts less SRM's 1/3 share in FM's Will
2455900 Fatlure to itemize FiM's tax returns
© 40,314.00 2018, taxes, penalties and interest
13,8_20.GQ Tax penalties gn_d intg‘fgst ‘ e o 7
©. 163420 00 Avcidable Tricome tax due SRM taleing more than the RMD fiom 20112018
| 30,157,.00 _. ‘GE..anSiDI’.l O\rerpéyment | |
10,000:00 Cost to estate to clean and repair Tarleton \Nay
28,000.00 Annual exclusion gi_ft to himself in 2015, 2016

12757200 - Attorneys fees, costs

$984,763 Total Damages
PAYMENT OF DAMAGES

15, A constructive trust will arise whenever the circumstances under which property was acquired make it
inequitable that it should be retained by the one holding the legal ticle. Loilisv. Lollis, 354 SE2d 559, 561 (1987). A
constructive trust arises entirely by operation of law without reference to any actual or supposed intentions of
creating a trust, It is resorted to by equity to vindicate right and justice or frustrate frand. McNalrv. Rainsford, 499
SE2d 488, 501 (Ct. App 1988), The Count finds by clear and convincing evidence that a constructive trust should be
imposed upon SRM's non-exempt property of whatever type, wherever located, and however titled. Thisremedy is
appropriate as 4 result of his deceitful, devious, willful, wanton, and careless actions set forth above. He engaged in
repeated action of civil theft for 8 years, depleting his mother's property without any regard to what her fucure
needs might be, without regard to her estate plan, withont regard to his siblings, without regard to tax law, probate
Jaw, prudent investment principles, etc.

18, If execution on this judgment is commenced by Petitioners, the specific property subject ta this
construetive trust will be identified in accordance with 14-23-360-420, 5. C. Code Anviot, (1976 as Amended) and any
. 0., otherapplicable law. - Any discovery regarding the ability of SRM to pay the judgment will be incident to these
. supplementai.pﬁoceedings after they have commenced, ' o o

. * N " . * ! R T . [ ' -l :“!" {'4.

18 This amount Is on appeal with the IRS. SRM Is allowed to reduce the total judgment should this amount change

as a result of the appeal
13 3&%
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ORDER

1 STERLING RAYMOND MENSCH, I1I shall pay $984,763.00 in damages to Shauna
... Waddell, Personal Representative of the Estate of Florence Mensch, Payment shall be
made immediately. . i A '

2. Shauna Waddell, Personal Representative of the Estate of Florence Mensch, is herehy
awarded judgment against STERLING RAYMOND MENSCH, IITin the amountof -
$984,763.00.

3. Post-judgment interest shall begin to accrue at the legal rate of interest 7.25% or the
current rate approved by the $.C. Supreme Court when this Judgment is transcribed and
enrolled in the Offices of the Clerk of Court of Greenville County.

4. Should this Order be appealed, interest on the judgement will be governed by 14-23-380
S.C. Code Annot. (1976 as Amended) and other applicable law.

IT IS SO ORDERED.

N W{W%M,Z/&W
Debora A. Faulkne
Greenville County Probate Judge

Greenville, South Carolina

Dated this Zﬁ‘day _of £, 2022
) ATTEST A TRUE COPY
14 Clerk, F;ﬁobate Cougé
ville County,
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STATE OF SOUTH CAROLINA.
COUNTY OF GREENVILLE

Estate of Florence Petrak Mensch,

John R, Mench and Shauna M. Waddell
Individually and as Personal Representative
Of the Bstate Florence Petrak Mensch

And John R, Mensch

Petitioner,
v.

e’ N N N e e N S e N NS

Sterling Raymond Mensch, III, Individually )
As Personal Representative of the Estate of )
Florence Petrak Mensch and in the former )
Capacity as Agent under a Power of

Attorney for Florence Petrack Mensch

Respondent.

A N S U N

IN THE PROBATE COURT

C.A. No.: 2018-ES-02854

FILED
VR 02 2022

A ENVILLE COUNTY
DHOBATE COURT

MOTION TO ALTER OR AMEND

Respondent, Sterling Raymond Mensch, 111, Individually as Personal Representative of the

Estate of Florence Petrak Mensch and in the former Capacity as Agent under a Power of Attorney

for Florence Petrack Mensch (“Respondent”), through his undersigned counsel, move pursuant to

Rule 59 of the South Carolina Rules of Civil Procedure to alter or amend the Order granting

Petitioner damages.

WHEREFORE, Respondent respectfully requests this Court to alter or amend its Januvary

26, 2022, Oxrder.

[signature page to follow]
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Respectfully Submitted this TRULUCK THOMASON, LLC

2nd day of February, 2022 ) ‘
b G,

Kimberly Thomason
Bar No.:79179
Troluck Thomason, LL.C
3 Boyce Avenue
Greenville,-SC 29601
Phone: (864) 331-1751
Fax: (864) 243-8115
kim@truluckthomason.com

Attorney for Respondent
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FILED

STATE OF SOUTH CAROLINA -. TEB } 7 2922 "IN THE PROBATE COURT
GREENVILLE COUNTY
COUNTY OF GREENVILLE  PROBABE COURT  (, A No.: 2018-ES-23-02854

Estate of Florence Petralk Mensch

Shauna M. Waddell, individually and

As Personal Representative of the Fstate of
Florence Petrak Mensch and John R.
Mensch

ORDER

N S N N p—

Petitioner,

v )

Sterling Raymond Mensch, III, individually, )
As former Personal Representative of the )
Estate of Florence Petvak Menschand in )
His former capacity as Agent under Power )
Of Attorney for Florence Petrak Mensch. )

)

)

Respondent.

This matter is before me to address Respondent’s MOTION TO ALTER OR AMEND filed with the Court on
February 2, 2022. Evidence of service by mail upon Petitioners’ counsel on February 2, 2022 was filed
with the Court. As of the date of this Order, no RETURN has been filed by the Petitioners’ counsel.

8. C. Supreme Court Order of February 4, 2022 regarding the operation of trial courts during the
Corohavirus Emergency, directs that hearings on Motions should be minimized. The Ordex directs trial
judges to dispose of Motions without merit without waiting on a Return or other response from
opposing counsel. !

The Court finds that the Motions fails to comply with Rule 7 (b) (1) in that it fails to state any grounds
that would entitle the Respondent to relief. As such, the hare request to the Court to amend the Order
under Rule 59 fails to give notice to the Court and opposing counsel of the relief being requested of the
Coutt.

After, careful review of the final Order in its entirety, I find no basis to give Respondent relief under
SCRCP 59.

If view of the foregoing, Respondent’s Motion is denied.

February 17, 2022
Greenville, S.C.

1 5ee https://secourts.orgfwhatsnew/displaywhatsnew,cfmPindexiD=2655
1
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STATE OF SOUTH CAROLINA
COUNTY QF GREENVILLE

IN THE MATTER OF:
Estate of Florence Petrak Mensch

John R, Mensch and Shauna M, Waddell
Individually and as Personal Representative
Of the Estate of Florence Petrak Mensch and
John R, Mensch,

Respondent,

V.

Sterling Raymond Mensch, 111, Individually
As Personal Representative of the Estate of
Florence Petrak Mensch and in the former
Capacity as Agent under a Power of Attorney

IN THE COURT OF COMMON PLEAS
THIRTEENTH JUDICIAL CIRCUIT

C.A. No,: 2022-CP-23-

NOTICE OF APPEAL

for Florence Petrak Mensch,

Appeflant,

Sterling Raymond Mensch, appeals the Orders in this matter filed on January 26, 2022 and February

17, 2022. Copy of written Orders are attached to this Notice as Exhibit “A”, and Exhibit “B”.

Date this 23 day of February, 2022.

TRULUCK THOMASON, LL.C

s/Devon M, Puriefoy
Devon M. Puriefoy

SC Bar No.: 102097
Kimberly T, Thomason

SC Bar No.: 70179

3 Boyce Avenue

Greenville, SC 29601
devon@truluekthomason.com
kim@fruluckthomason.com
T: 864-331-1751
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STATE OF SOUTH CAROLINA IN'THE PROBATE COURT
COUNTY OF GREENVILLE CASE NO,2018E52302854
IN THE MATTER OT

Fstate of Florence Petrak Mensch

Shauna M. Waddell, individually and as . '
Peisortal Representative of the Hstate of ORDER

Florence Petrak Mensch and John R, Mensch,
Petitioners,
Vs, . . | FILED
Sterling Raymond Mensch I11, gldlwduaﬂy, . AN 96
as former Personal Representative of the GREENVILLE COUNTY
, R ‘
Estate of Florence Petrak Mensch and in PROBATE COURT

his former capacity as Agent under Power
of Attorney for Florence Petrak Mensch,
Respondents,

Date of Hearing: September 16,17, 2021
Presiding Tadge: Debora A, Faulkner, Probate Judge
Atrormey for Petitioners: Tyler . McLeod.

Attorneys for Respondent:  Devon M. Puriefoy, I%berly Thomason.
Court Reporter;  Rachel Wood

This matter came before the court for trial to determine the amount of damages owed the Fstate of
Flozence Mensch by Respondent, Sterling Ruymond Mensch (SRM) admits he misappropriated funds belonging to
. Blorence Mensch and her estate, However, the amotnt of damages due the estate is the central issue in the
Htigaton, The relevant time period for the mtsappropriations is from May 17, 2010, the dase Mrs, Mensch's executed
her Durable Powex of Attorney (DPOA) naming SRM as her Attorney in Fact, (AIE) and April 26, 2018, the date of
s, Mensch's death.

o Present at the hearing was Petitioner Shauna M, Waddell (SW) represented by Tylex McLeod, Petitioner
john Mensch (JM) was present for days otie and two of the hearing, SRM appeared for each day of trial with his
attorneys, Devin Pariefoy and Kimberly Thomason. Witnesses in the case wete Petitioner, 8W, Petitioners’ expert,
John Mazkel, and Respondent's expert, Mark Chastain,

Prior to taking testimony the Court dented the Petitioner’s Motlon in Limlne.

STIPULATIONS

1 SRivi made a number of withdrawals from Mrs, Mensch's bank account totaling $820,382,
1
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2. SRM deposized the funds from these withdrawals into his single owner checking account,
3. Both expert witnesses are qualified to give thetr opintons
PROCEDURAIL HISTORY
1. - OnDecember 14, 2018, SRM filed the Will and Codtcil with the Comt but took no action te have the

docvments admitted as the valid testamentary documents of his mother, Netther did he apply for appointment as
Personal Representative (PR) which would have granted him legal authority over her assets for the benefit of the
devisees named in her Will and any estate creditors, : . . S

¥

2. On January 23, 2019, SRM ffled his application for admission of the Will and Codictl to Probate and for his
appointment as PR, He was appointed PR on January 23, 2019,

3 On. May 15, 2019, this action was filed by Petitioners,

4. On August 28, 2019, the Fon, Clayton L. Jennings issued an Order in response Lo Petitionere’ Motlon to’

Compel which, among other rulings, oxdered SRM to provide discovery to Petitloners within ten days of the entry
of the Order. The Oxder attached hereto is incorporated heveswith as if fully set out,

5, On Decerber 4, 2019, the Hon, Clayton L. Jennings issued his Order in the Petitloner's fitst Rule to Show
Cause proceeding finding SRM in willful contempt of the August 28, 2019 Order, Accordingly, the Court remaved
SRM as PR and appointed Shauna Waddell to sexve as Successor PR. The Court {mposed further financial sanctions
agalnst SRM., The Order s attached hereto and incorporated hexewith as it fully set out.

6. On May 13, 2020, an Amended Petition was fled as perinttted by Judge Jennings' Court Order.

7. On September 2, 2020, the Hon, Clayton L. Jennings fssued an Ordet as 4 result of the Petitioners’ filing a
second Rule to Show Cause against SRM. The Coutt found SRM to be in willful contempt of the Court's prior
Oxders. This Order attached hereto s incorporated herewith as if fully set out.

8 On January 13, 2021, the Hon, Clayton L. Jennings lssued an Otder as a vesuit of Petitioners third Rule to
Show Cause alleging SRM willfully failed to comply with the September 2, 2020 Order. He was found ta be in
willful contempt, oxdered to pay attorneys' fees to Petitioners and cautioned that he would be subject to
incarceration should he violate this Order. This Order attachéd hereto is incorporated hevewith as it fully set out.

. 8, On July 29, 2021, the Court entered ah Order granting the Pel:l;ioneis Summary Judgment on the following
causes of action; 1) Breach of Fduclary Duty as Attorney {n Fact (ATEF), 2) Violation of ehe 8.C, Uniform Power of

Attorney Act, and 3) Conversion, The Court denled Petitioners’ Motlon for Summary Judgment on the remaining
. cauges of actioni Negligence, Unjust Enrichment/Money Had and Received, and Constructive Trust, X

10: . -Tilalin dds case was heard on Septemhelr 16-17,'21, By agreement of qounsgl, Petdttoner, John Mensch,
participated by telephone on September: 17, 2021, , L .

u, Aproposed Oxdler was transmitted to the Court on J0/15/21, An extension was granted to SRM's counsel
to Dec. 16, 2021 to lodge objections to the proposed Order.

FINDINGS OF FACT

By the preponderance of the evidence, I make the following findings of fact:
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L Mes. Mensch and her husband moved to Greenville from New York, From their marriage, they had three
children, John, Sterling and Shauna,

2 Mr, Mensch. died in or around 1995,
3 The yecord contains no evidence that Ms. Mensch had anything other thana Toving relatlonship with all
three of her chiidren. Ch

4, .. In 1998, Ms: Mensch executed a Will leaving her estate equally to each-of hex three children, She named all

three children to serve as Co-Petsonal Representatives, Stmilarly, she named each of hex 3 three children to share -
equally in her non-probate accounts which includes a retiresnent account, Based on the foregoing, Tfind that Ms,
Mensch mtended to leave her estate both probate and non-probate to each of her three children in equal shares,

5, Tn 2007, Wirs, Mensch executed a DPOA naming the Petitioner, SW, as her attorney in fact but it was later
revoled in favor of SRM in 2010, ,

6, After her husband’s death, M. Mensch lived in her own home at 207 West Beverly Street in Greer, 5.C,

7. On May 17, 2010, Ms. Mensch, with the assistance of an attorney, exccuted another DPCA naming SRM as
her ATE. This DPOA contained no provisions allowing SRM to make gifts to himself.

8. She also executed & Codicil to hex 1998 Will naming SRM as her sole Personal Representative, She
republished her 1998 Will in afl other respects, te. her estate plan remained unchanged.

9, SW testified that around 2000 she began to take notice of her mother's dementia symptoms.

10. Tn ar around 2012, she purchased an apartment at Rolling Green. She moved into the Rolling Green

apartment and sold her home In Greer,

0. In or around 2013 or 2014, as a result of her diagnosis of dementia, Alzhetmer's type, SW arranged for FM
to be moved to the memory care wnit at Oakleaf. Village, No evidencewas presented thal: this decision was
contested. She died at Oakleaf Village on Apxil 26, 2018,

12, At Ms, Mensch's funeral, SRM advised his brother John to return to Oregon, because he would be starting
the estate administration fmmediately. After hearing nothing from SRM, SW called him abont the estate
sdministeation, SRM told her he was waiting on tax information She called again and he said the taxes were done
and that he would be dropping off the estate information to attorney, David Magsey's office, After hearing nothing

, . fusther, SW called the attorney's office and the attorney's office didn't have any estate information. SRM told W
v« .- thattheir secretary probably lostit, The firm was never tived hy SRM, SW's communication with SRM becare’
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increasingly diffienlt, .

T |- AR On December 14, 2018, SRM Hled F's Will and Codicil in the Prohate unx;twithout gpening an estate,
R *, ..., 1On January 23, 2019, nine months after M. Mensch's death, SRM, Hled s application to admit the Will and be
v i e ot appointed ag the PR, He was appointed PR on January 23, 2019, He filed this without the assistance of counsel. .

14, On April 30, 2018, SRM signed and filed a sworn Inventory and Appratsement with the Coutt. The Tnventory
and Appraisement is pact of the Court's record, On that Inventory, he swore that the balance in the UBS account on
4/30/2018 was $409,652, Petitioner's Exhtbit 21, the UBS statemnent from April, 2018 shows that SRM had
withdrawn $259,000.00 on Apifl 23, 2018 with a resulting halance of $154,069, He also stated on the Tivetttory,
ander oath, that the Taleton Way hoxme had an extsting mortgage of $238,170.00 ‘Two months earlier on Februaty

+The records wouid later show that upon her appelntinent as Successor PR, SW learned that the 2018 taxreturn
had never baen flled, Petitloner’s 19 Is an IRS Letter stating that on 12/31/18, the estate owed $91,367.
3
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8, 2019, he paid the sum of $232,047 In full satisfaction of the mortgage, So, after being swain, he voluntarily and
willfully filed perjured information to the Court. ?

15, After his mother's death, rather than fling the Will immediately and becoming the PR of her estate, he was

continuing to make post-death withdrawals from Ms. Mensch's x7059 account, He was also allowing her GE

penston auto deposits to continue despite her death. He made his last withdrawals from EM's account in or around

February, 2019Jeaving approximately $1500 fn x7059 and $65 in x2007, SRM withdrew a total of $170,000 from Ms,
. Mensch'shank accounts aftet her death, This proceeding was commenced three months later on May 15,2019

TARLETON WAY HOUSE AND LOT

15, On April 18, 2007, Ms, Mensch purchaé@d property in a subdivision in Greer. As such, she signed the
mortgage obligating hevself to pay $330,000.00 for the property in monthly installments. Further, she signeda
“Rider” stating that this would be her second home and keep the horme only for her exclusive use.

When-she purchased the property, she was still living at her West Beverly Street propetty. Her intent
was never to live at this Tarleton Way propexty. The Intent was that the house would actually be purchased by
SRM as a horne for him and his daughter, SRM orchestrated this arrangement stnce he was a party in & divorce
proceeding, He wanted to protect the property from belng included as marital property subject to equitable
division, SW testifled that it wasr’t unil after FM’s death that she and her brother discovered that the house was
not actually owned by SRM.

SRIMs expert witness, My, Chastatn, lsted that SRM should he given credit for $39,000.00 that he paid as
a down payruent from his own fands when the home was purchased, Upon further examination of the witness, 1t
appeared this was untrue in that the amount was folded into the mortgage.

SRM patd nothing to ¥M for the 12 years he lived there, It was home with landscaping, pool, theatre room,
and nice fintehes. SRM alleges he made a total of $240,631.00 in payments from his personal funds to sexviee the
principal and interest on the Tarleton mortgage and thal he should be credited with those payments as being
beneficial to FM,

SRIM's employment status and income wexe never presented in evidence, Th order to weigh the veracity of
thie assertion, the ability of SRM to pay this would need to he known, Itis unknown whether or nat he was
employed: or, i s0, the dates of his employment and the amount of ks income, Petitioners expert witness, Mr,
Markel, attempted to trace these alleged mortgage pryments using bank documents, He found that many of the
alleged payments were untraceable and were inconsistent with ¢he dollar amounts alleged. Countless online cash
withdrawals from x7059 to SRM's account were in amounts stmilar to the amouns of the mottgage payments, Bank
. statements priot'to 2012 were not available to the parties. S o S
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N SRM also alleges that he used some of the cash from FM's accounts to male fmprovements and repals to
.. . the home which were beneficial to FM, He alleges these expenditures amount to $65,957,003, Despitt repeated
-, e dicections from the Cotrt, SRM never produced recefpts ox othel documents to prove this amount, He falled to
" .. testlfy acthis hearing regmding how he mrived at this total. He fatled to produte witnesses to confirm payments ' e
. made for improvements, He fafled to fssue any subpoenas for metchants or repaft companies to produce recoids,

2 The estate record contalns a claim filed on 2/11/2019 by Tracl Malone of South State Bank. On the same day,
February 11, a Loan Payoff Statement was flied. SRM satisflad the mortgage in full on 2/8/19. SW's Settlement
Statement {Exh, #25) when TW was sold shows a mortgage payoff of 218,579 to South State aank on 12/3/2020
8 GW testifled In detail regarding the condltlon of the home after SRM moved resulting In an expense to the estate
of $10,000,00 on extenslve cleaning and repalrs in ordert to make [t fit for sale.

4
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When SRM moved from the home in Septeiber, 2020, the estate fias to spend $10,000 for cleaning and repaizs to

wmake the propexty presentable for potential buyers.

As a ainor point; but one that shows how o opportunity was missed by SRM, SRM collected $22,434.00
in insurance proceeds for hail damage to FMI's home, The amount of the damage was not placed in the record.
Again, these are proceeds from an insurance policy that FM pays for cach month in mortgage payments for a house
she doesn't needyand, that is being used as a residénce fo her able bodied son, SRM's expert witness testified, that
the dlamage estimate was less than the amount collected and that SRM appeared to have kept the balance not ueed.

This was not contradicted by SRM.

1

HLORENCE MENSCET'S ASSETS

17. A listing of FM’s assets and theix values on the date SRM became FM's ATF in 2010 1s not in evidence,
Rank records were not available prior to 2012, However, from the evidence presented, it appeared that her assets,
residenttal expenses were as follows on the dates indicateck

Asset Value Date of Value Resldential Bxpense
“Home on Tarleton Way 420,000,060 Sold 12/3/20 Moved to Rolling Green
Tn 2012 Oaldeaf in 2015

%7059 BOA Checking acconnt  vavious
%2007 BOA Savings account various
Elfim Trosts + GH stock IRA7 $1,321,717.00 1/1/2015

UBS Retirernent Acct $013,511.00 12/30/16

Annual Income

2012 £16,000,00 §SA 2580x 12/ 31K
$17,800,00 Pensiom
$49.24000IRA Distribution
$83,090.00

2013 ' $i6,000,0058A 2580% 12/ 31K

$17,800.00 Pension ‘ : - L

$70,000,00 IRA Distribytion”

A S =l

$104,125.00

2014 ' ,$16,000.00,SSA 2580 x 12/ 31K
. - $17,800.00 Pension
$90,594.00 TRA Distribution .
$124,964.00 ,

2015 $16,000,00 SSA 4550x12/55K
$17,6800,00 Penslon

—

4 purchased 2007 for $830,000.00 inciudes $39,700,00 down payment, additlonal $65,080.00 for pool, home
theater, fencing, landscaplng, etc, SRM cialms he pald this via his aflegations tn an affidavit,

5 Elfin later managed by State Street Global.
5

PAGoE VA APPENDIX 023

$901082d02Z02#ISYD - SYI1d NOWWOD - ITHANIZHD - Nd ¢1-F €2 98d 2202 - T 1Id ATIVOINOW LTS






$213,945,00 IR A Distribution
$248,590.00

2016 $16,000,00 SSA. 4550x12/55K
$17,200,00 Pengion
$208,727.00 IRA Distribution
$243,379,00-

MANAGEMENT OF ASSETS BY SRM

18, EPe Bank of America (BOA) accounts are her checking sccount, %7059 and a savings account x2007. The
fund balance in ¥7059 was the result of FM's monthly income deposits plus any online pransfers divected by SRM-
ATE from her investment accounts, Payments for her restdence at the facilities were antomatically drafted from

X7059.6

19, Tn 2013, SRM, using the authority granted to him by FM fn the DPOA, decided ro add his name as a jolnt
account owner to x7059, No evidence was presented on why SRM chose to do this, especially since this change
would affect FM's estate plan. Instead of the halance heing & pare of her estate to be shaved by all 3 of her children,
this change would result In SRM being able to claim all funds rematning on deposit fox himself,

20, SRM's personal BOA account is x3239, From 2013 until EM's death in April, 2018, SRM engaged in over
219 online transfers, cash transactions, withdrawals, from FM's BOA accounts, He directed rhese transfers to his
petsonal BOA account x3239 which was a POD acconnt, providing that his daughter would be paid the balance in
the account upon his death, The parties stipulate that the total for all these transfers comes to $820,382.00" Onte
deposited into bis account, SRM spent the Funds an a varlety of personal pleastres including nice restaurants, men's
clothing stores, jewelry, home impyovernent stotes, grocery stores, travel, alcohol, etc, Hemade several large cash
withdrawals and made anline payments o his personal credit card company from FM’s account. The plece de
resistance $8000.00 to Greenviile Matchinakers.

21, From 2015 through 2018, SRM withdrew funds from Flfin Trust, taldng smaller amounts from FM's GM
stock, On 12/31/2015, the Elfin fund’s market value was $279,819.00; on the same date, the GM market value was
$1,321,717.00.

22, SRM facititated TRA ditstrhutions to FM in excess of the amount mandated for required minfmeun distributions
(RMD).F Tn years 2011, 2012, 2015, 2016, and 2018, SRM tnnecessavily caused FM's IRA distributions to.exceed
allowable RMD for each year. From the above chatt, $SA and pension income were largely sufficient to cover her
monthly living expense at Rollliyg Green and less 56 at Oal Leaf, However, no evidence 1s presented to show that
the allowahle, RMD for each year plus hex income would have been insufficient to comfortably pay for her cave. The
amount of Incotne taxes ir}ctn‘red due to these excessive withdrawals was $163,420.00.

23, On Maxch 20, 2018, SRM sold the GE stocl For $406,255.80,

24, Pefitioners allege that SRM fafled to properly diversify FM's portfolio resulting in 4 reduction of
approximately $400,000.00 in value, Conrt finds that this was speculative and not supporeed by the
preponderance of the evidence. :

& Qceasionally, SRivi would use the x2067 ta recelve online transfars,

7 No bank records were avallable prlot to 2012,

8 Under Treasury Regulations, taxpayers over 70.5, ike EM must take the required minimum dlstributlons.
6
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25, On Aprfl 23, 2019, three days prior to B death, SRM transfexred $259,000.00 of the $409,652.00 held in
FM's UBS retivement account ko FM's 7059 account,

- 26, SRM failed to notify BOA and falled to notify GE Penston of FM's death, The pension payments
contimied unabated and SRM continued to make withdrawals from the BOA accounts, From the time of FM's
death on April 26, 2018 until February 18, 2019, SRM divected $170,000 of s, i.e. the Hstates, post-death funds to
his x3259 personal account, These wete funds earmarked to be divided equally among hex 3 children. SRM
withdrew these post-death pension payments from FM's recount for his personaluse, To retmburse GE for these
overpayments, As aYesult, the estate was charged with an overpayment of §30,157.00.

SW, as PR, agreed to forfete the $10,000 of GE life insurance that Fiv intended to be shared equally by her childrex,
SW agsigned $3333.33 of the 10,000 for each beneficiary. This lefta balance due to G of §20,157.81 from the estate,
SEM should be liable to the estate for the total amount of overpayment in the amount of $30,157.00,

27, At the tme SW was appointed PR, there was only $15,000 in FM's %7039 account.

'TAX LIABILITIES

28 Retween 2012 and 2016, SRM's falled to timely file tax returns and failed to timely pay taxes due resulting
in penaltles for faflure to file and penalties and interest for faflure to pay the TRS and SCDOR, The amount admitted

by SRM's attorneys is $13,820.17,
29, SRivl falled to file tax return for BM for 2017,

30, SRM made gifts from FM to himself, §W and Steve, John and Shea, Sterfing and Holly tn the years 2014,
2015, and 2016 for the purpose of meeting the anmual exclusion gllowed by the TRS, This was pevmitted by FM's

DPOA,

3L SRM fafled to take action necessary to avold $40,314.00 penalties and interest connected to FM's 2018
taxes. This amount is currently on appeal

32, From 2011 through 2016, SRM fafled to itemize deductions for property tax and mortgage interest on the
‘Tarlton Way on FM’s returns, FM as owner of the property was clearly entitled to claim those itemized .
deductions, and thereby proportionately reduce her tax liahility for each respective year. This faflure amounts to

$24 559 in excessive tax.

33, From 2011 through 2018, SRM caused FM and, later, her estate to incur unniecessary tax Habilitles of
$163,420 as set forth in Petitoher's Exhibit #1 ? due to SRM's withdrawals in excess of the RMD for each year,

34, T 2015 and 2016, SRM wrote checks to his sfblings, their spouses, to himself and his daughterin ‘
accordance with IRS rules thag permi gifting a cettain amount each year, Each year he wrote himselfa check equal

. to the others, despite his siphoning of funds from his mo ther to subsidize his lifestyle, He has made 5o good faith
effort-whatsoever during this litigation to pay dny amount that he admits he owes, The only amounts he has paid to
the catate to datefor his wrongdoing were attorneys' fees oxdered by Judge Jennings shott of Incarceration, Asa
matter of equity, SRM should not be able to sit at the tahle with his siblings and collect a gift tn an amount equdl’to ;
thefys given his actions, Specifically, the récord inclicates he patd himself $14,000.00 for 2015 and 2016 for a tatal of

$28,000.00.

¢ pat, Exhib, 21, USB states RMD for 2018 1s 33,358, SRM withdrew $259,000 o1 § 225,642 In axcess of IRS mlts
' 7
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CONCLUSIONS OF 1AW

Applying the facts to applicable law, T malke the following conclusions of law:

BREACH OF FIDUCIARY DUTY

1 "4 confidential or fiduclary relationship exists when one imposes & special confidence in another, so that

~ the Iattex, in equity and good conscience is bound to act in good faith and with due regard to the interests of the oné " .
imposing the confidence,” Dayisy. Greetwood Sch. DIst. SO, 365 S.C, 629, 635, 620 $.E.2d 65, 68 (2005). Toestablisha
clatm for breach of fiductary duty, the plalntiff must prave (1) the existence of a Hduclary duty, (2) a breach of that
duty owed to the plaintiff by the defendant, and (3) damages proximately resulting from the wrongful conduct of
the defendant. See generally, Mooze v, Moore, 360 8.C, 241,599 §.E2d 467 (Cr. App. 2004) (discussing the
elements comprising  breach of fiduciaxy duty clafm); RET Mgist, o, v. Thisley o Addms, 399 S.C. 322,732 8.E.2d 166

(2012).

2 A fiduclary relationship extsted between FM and SRM as expressed in the DPOA signed by FMin May,
2010, M repoged special confidence in SRM; confidence that he would act In good faith placing her As such, SRM
4as all the duties and obligations set forth in the docuiment plus he is duty hound to act at all times with due regard
o the interests of EM. Maore v, Benson, 390 SC 153 (2010), Being in the Hrmn grasp of Alzhebmer's disease, she was
squarely at the mercy of SRM toactin her best Interests. Instead, SRM exploited the trust hds mother bestowed on

him at every farn.

3 The clear weight of the evidence shows SRM used the DPOA as 2 license to access as much of his mother's
propexty as possible, leaving enough for her basic requirements, such as the payments to hex facility, The chart
above shows that herincome and RMD distributions were cubstantially exceeded the amount of her mornthly
facility Fees, The excess was taken as a patt of the obvious scheme concocted by SRM to maximize his grifr. At
every apportunity, he placed his deslre to take as much of her property as possible ahead ofhls mother's welfare. To
further nail down. his continued free use of his mother's money, to the detriment of his sibHngs, he added his name
as a joint owniet to her BOA accounts. By dofng thts, he was depriving his siblings of thefr right to inhexit a share of
the balance as their mother so intended, To further thwatt hismo ther's estate plan, he designated his personal
checking account as a POD account, With this change, all the ill-gotten funds in this account would become the
property of his davghtex to the detriment of hismothet's eatate, 1.e. his siblings, .

4. He breached his Aiduciary duty by using the authority veposed in him by EM eo delay or fafl to fite taxes,
resulting in unnecessary fines and penalties, thus reducing FM's estate, He made withdrawals exceeding her

RMDs, he liquidated her IRA, and also resulting is unnecessary taxes and penalties, These accounts weve all

created by FM to be divided equally at her death. FM's estate, both non-probate and probate, would have heexn
substantially greater but for the shenanigans employed by SRM while his mother suffered with Alzhetmer's disease, - |

helpless to Intervene,
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5, he DPOA contained no express authority for SRM th gift himseif any of his mother's property. The
Pecedent's DPOA contalns the following provision on page 5, third paragraph:

Notwithstanding aty provisions heteln to the contrary, my atforney in fact shall not sattsfy the legal obligattons to
the attorney in fact, out of any property subject to this power of attorney. Except to the extent this power of
attorney specifically authorizes gifts ta my attomey in fact, my attorney in fact may not exercise this power in favor
to the attorney, the attorney's estate, the attorney's creditors, ox the creditors of attorney's estate,

An agent acting for a principal pursuant ta & pawer of attorney may not make a substanttally gratultous conveyance
of the property of the principal to himself unless the power to do so is expressly granted by the instrament itself.

Fendet v. Fender, 329 SE2d 430 (1985).
8 | V%“
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6, Florence Mensch died on April 26, 2018, 8.C. law requives anyone in possession of a decedent’s Wil to file
the Will within 30 days of the date of death, 62-2-901 (Supp. 2014), SRM waited until December, 2018 to Hle the
Will and Codicil, He waited unt!l January of 2019 to open his imother's estate. He continued to collect hex penston
and spend money belonging to the estate from April 26, 2018 until Febiuary, 2019, Since her death, he continned to
conwert her praperty to his own use, sald amount totaling approximately $170,000,00 and cansing the estate to be
indebted to GE for the overpayment of monthiy penstofis.

SRMI's actions equate him to executor de son tort, Because he contitmed to recelve and spend estate .
- propexty, he s chargeable as the executor of his own wrong, The value of the property is charged to the cxectitor de
sontolt . 62-3-619 8., Code Antot, (Supp. 2014)

1find SRM, who was named as the PR in the Wil of his mother, did intentionally and with bad faith
convert and waste estate property by means of the conceatment of the fact of his mother’s death to her bank and to

hex pension company.

7. While serving as PR, SRM fatled to repay or make any effort ta repay to the Estate the property he
converted to his own use, Further, he failed to comply with the Orders of this Cours, fafled to cooperate with his
Fivst attorney so the attorney could assist in the estate adiinistradion. All these acts fogether constitute a viclation
of his fiductary duty as Pexsonal Representative to the Fstate causing unnecessary time and expense in the

admintstration of what could have been a very straight forward estate administration.

8. While serving as PR, SRM failed to properly file Ids mother's 2018 tax returns resulting in taxes, penalties
and interest assessed agalnat her estate in excess of $40,000.00. '

VIOLATION OF THE UNIFORM POWER OF ATTORNEY ACT

9. Asamatterof law, it s imdisputed SRM owed a fiduclaty duty to the Decedent s her ATF, Loftls v, Eck, 341
SE 2d 641(1986), Instead of preserving her Funds for the future use of the Decedent, Sterling Mensch transferred
funds from the Decedent's accounts to his pexsonal account while acting tunder the authorlty given to him by her in
her DPOA, Tt is undisputed that Sterling Mensch vsed funds from these transfers fox his own pers onal use, resulting
in the dimindshment of available funds for the Decedent's estate £o disteibute,  Therefore, Sterling Mensch failed to
maintain Decedent’s estate plan as s requixed by the Sonth Carolina Power of Attorney Act.

This Count has previously raled as a matter of Jawe that no genuine fssue of materfal fact exlsts as to this
cause of action and Petitioners axe entitled to judgment gpainst Respondent.
. L '
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The Decedent's DPOA contains the following provision on pige 3, thivd paragraph:

Notwithstanding any provisions herein to the contrary, my attotney in fact shall not: satisfy the legal
obligations of the attorney in fact, out of any property stbject to this power of attorney, Except to the extent this
pawer of attorney spectfically authorlzes gilts to my attorney in fact, my attorney in fact may not exexcise this
powet in favor to the attorney, the attorney's estate, the aftorney's creditors, or the creditors of attorney's estate,

, While serving 2 Decedent’s AIF, Stetling Mensch transferred funds from the Decedent's aceoumnts to his
personal account,  Sterling Mensch admitted that he made the unauthorized transfers as descetbed, However, he
clatms that he nsed a substantial part of the transfers for the benefit of Florence Mensch, In Moore v, Benson
(supra), the Conrt of Appeals upheld the Master in Equity's refusal £o allow credit for alleged tax payments without
documentary evidence to support the claim. As to these claims, the Court finds that Sterling Mensch was unable Lo
demonstrate that the above-referenced transacttons were for Florence Mensch's benefit, He produced no recelpts,
documents, withesses and he fatled to testify. In addition to faifure to provide proof, as a matter of equity, He who
cornes inta equity must come with clean hands, Ttis far move than a mere banalley. [tis a self-fmposed ordinance
that closes the doot of the court of equity to one tainted with inequitableness or bad faith relative to the matter in (ﬁ.&
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which he seeks rellef, Emery v, Smith, 361 8.C. 207,220, 603 SE2d 598, 605 (Ct, App. 2004). He who seeks equity
poust do equity, Norton v, Matthews, 249 8.C. 74, 152 SE2d 680 (1987).

As a vesultof Mr. Menscly's failure ta keep complete and accurate records, the Court findls he has violated the
following provistons of the Uniform Powex of Attorney Act, 8.C, Code Ann, 62-8-114 (Supp. 2017): falled toactin
good faith; fafled to act within the scope of authority granted i the DPOA; failed to act with care, competence and
diligence; failed to keep records or all receipts, dishursements and transactions; fxiled to preserve the Decedent’s
estate plan by Hquidating retirement accounts; Fafled to preserve the Decedent’s estate plan by using her funds for
his personal use resulting in less assels to be distributed to al thee of her children from her estate; failed to timely
fle taxes resulting in penalties and interest; fafled to minimize taxes and incurrtng penalties by lquidating
retirement accounts; acted with reckless indtfference to the purpose of the power of attorney; and his conduct was
recltess and willful in complete disregard of duties fmposed upon him s 2 Bduclary. '

The Court finds that Stexling Mensch is liable to the Decedent’s successors in interest for the amount required to
restore the value of the Decedent's propexty to what it would have heen had the violations not accurred. §.C. Code

Annot, 62-8-117 {Supp. 2017).
As to the amount, See Section VIL

CONVERSION

10, The evidence is clear and convincing that SRM converted funds belonging to his mother, and later, the
estare to his own use and control, To recover {1 an action for conversion, Petitloners must:

(1) Have aninterest in the thing converted;
(2) Respondent must have converted the property to his own use,
(3) The use was without Petitioners’ permission,

Moseley vs, Oswald, 656 SE 2d 380 (2008), The Personal Representative has an interest in and a duty to
vecover all property due the Fstate of Elorence Mensch. john Mensch as a devisee in her Wil has joined the
Personal Representative in oxdet to secure the inheritance {ntended for him by his mother, SR has admitted
taking over $800,000,00. These fands were used without the permission of Florence Mensch, her Fstate, ar John

Mensch.

, By exploiting his status as AIF he wrongfully and willfully took without legal authotity propexty
. belanging to FM and ultimately to FM's Estate, The wrongful detention of anbther’s property may give tise to

" action for converston; in such cases, conversion oceurs when, withaout justification or excuse, one refuses to
surrendet the possession of goods afeer demand for possesslon by one entitled theveto, Converslon is & wrongful
act and has been defined as the unauthortzed assumption fn the exercise of the vight of ownetshlp over goods or

. personal chattels belonging to another to the exclusion of the owner's tights. Owens v, Andrews Bank & Trust Co,,
265 SC 490, 220 S.E. 2d 116 (1975), Converston Is a wrongful act ~which emanates from elther a wrongful taldng o
wrongful detention, Kirby v. Horne Motor Co,, 293 8.C. 7.1, 366 S.F.2d 259, 261 (Ct. App. 1988),

This Couzt previously ruled as a matter of law that no genuine issue of materiat fact exists as to this cause
of action and Petitionets ave entitled to jndgment againat Respondent.

10
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Rent, Pre-Tudgment Interest, Causes of Action for Negligence, Fraudulent angd Negligent
Misrepresentation and Concealment, Unjust FEarichment/Money tiad and Received and

Fviction/Ejectment,
11 Petidmi_er has requested pre-judgment interest as a part of its relief. wa«:_xver, in order to i‘ecoverl'prea'

judgment interest, such must be specifically pled. Tilley v, Pacesetter Gorp., 355 §.C. 361, 585 8.2 292 (2003).

The Court finds that Petitioners statement of “Including any interest and appreciation that should have accrued
from the time of the violations,” contained in line 70 of Petitioner's Petition does not constitute 2 8p ecifie pleading

of pre-judgement interest, Therefore, the Coutt has determined that pre-judgment interest will not he awarded

hecange it was not specifically plec.

12, Petdtioner requtested rent be charged against Respondent as damages related to Respondent's occupation

of 512 New Tarleton Way. Spectal damages, however, must be particularly alleged and proved, KlineIron &S teel Co,
v. Superlor Trucking Co., 261 8.C. 542, 547, 201 8.E.2d 388,390 (1973) (emphasis addled) (fatlure to plead and prove
special damages will prevent recovery). Thus, special damages must be specifically stated to avoid surprise to the
othex party, Besedict Collegev, Nat'!, Credlt Sys. 400 S.C, 538,548, 735 S.E.2d 518 523 (Ct. App. 2012). The zeasoning for
such a pleading requirement is to give a party due natice of the amounts sought, Notwest Propertles, LLCv.§ trebler, 424
$.C. 617, 624, 819 S.E.2d 154,158 (Ct. App. 2018). The Coutt finds that rent will not be awarded from Respondent

as such ia special damages which st be specifieally pled,

Additionally, Petitioners asserted cases of actlon for negligence, fraudulent and negligent

misrepresentation and concealment, unjust enrichment/money had and recetved as well as a motlon for
lative given the relief

eviction/efectment, The Coutt dlsmisses the foregoing actions asserted by Petitianer &s cumu
guanted by the Cowrt hereln,
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PUNITIVE DAMAGES
13, The Probate Court can only exercise the jurlsdiction provided by stlatutt as enacted by the 8,C, General
Assembly, As auch, the Probate Court lacks subject matter jurlsdiction ta award punltive damages.
DAMAGES
14, The Couxt received & nuniber of exhibits during the trial as well as testimony from SW, the estate's R,

© and lengthy testimony from both expert witnesses, My, Chastain, Respondent's expert, offered testimony regarding
his opintons based upon.aveview of banklng and other transactional documents as to the amounks of money *

Jorence Mensch as compated to the opinion and report of Petitionex's expert John

transferred from the.account of E
Markel whose testimony was also recelved, Based upon the testimony of Mz, Chastain in conjunction with the

evidence submitted by M, Matkel, Petittoners' expert, as well as the party's stipuladon as to the amoutt, ttis the
finding of this conrt that $820,382.00 was transferred from Decedent’s accounts by Sterling tensch to his own

accotnt for his own pexsonal use,

Tt is the Fureher finding of this court based upon the evidence that Sterling Mensch is not due any offsets or

credits vegarding the aforexaentioned amounts transferred from Decedent's account, Under the settled law of this
e allowance of an offset is that the offset clatmed must be pleaded, and there

State, an essential preliminary to t
st be some evidence tending to establish sach plea, Huestv. Sumter Comiy, 189 8.C. 376, 1 S.E.2d 238 (1939).

Likewise, Respondent was vequired to plead offset, Furthermore, hased on the testlimony and evidence presented at

trial by Respondent, this Court $inds that Sterling Mensch has failed to meet s burden of showing that any
transfers of fands were made directly for the henefit of Florence Mensch. ?&%

11
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Tt is & fuxther finding of this court fhat Petitioners shall not recover any amount fox Sterling Mensch's
faflure to diversify Florence Mensch's assets, as such amount is too speculative for this Court to determine,

With regard to the $820,382.00 transferred from the Decedent's account by Stexling Mensch, the court
subtracts from such amount $273,461.00 as a credit for Respondent’s one-third (1/31d) inheritance, leaving

... $546,921.0C due from Respondent to the estate to compensate the Petitioners loss of inkeritance. Added to this

gmount is $24 559,00 for avoidable taxes due ro failure to itemize for the years 2011 through 2016, as well as 2018
penalties ind Interest, coutently on appeal to the IRS, in the amount of $40,314.00, ‘The Fstate had to spend

.. §10,000.00 to cleari and xepair Tarleton Way when SRM moved in order to market the property, Because SRM
_coneealed the death of hts mother vesulting in an overpayment in pension funds, he owes the estate $ 30,000.00,

- .+ _ Sterlng Mensch admitted he GWJ:-(% penalties and interest in the amout of $13,820.00,00 thus, the total
owed from Respandent to John Mensch and Shauna Waddell as damages is $625,614.00, This amount: witl be

. reduced by the 2018 penalties and interest if the appeal of those penalties and interest is snccessful. Petitioner's
. expext calentated that $163420 in taxes were levied to excesslve RMD distribution, Burther, he ghonld not recetve

" the benefit of a gifé from his mother at a time he was converting her funds almost on a daily basis in

lolation of his fiduciary duty to her when she needed him most.

These are just the damages that: Petitioners have been able to discover from SRM who

has tied to the Court, Yied to his siblings, lied by omission to GE Pension and BOA, failed to

cooperate with his first attorney, refused to obey Court Ordess, failed to produce cooperate in discovery, and
failed to produce documentary evidence or wittiesses £o Suppost his weitten allegations,,

By preponderance of the evidence and to confirm the foregoing, the Court: finds in favor: of Petitioners on
causes of acton for Breach of Fiductary Duty both as ATF and Pexsonal Representative, Violatlon of the SC Power of

Attorney Act, and Conversion.

In addition to the damages referenced above, the couxt finds that Petitioners are entitled ta recover from
Respondent attorney’s fees and costs n. the total amount of $127,572,00 as provided by 62-1-111 §C Code Annot,
(Supp. 2014). This ts a reduction of §6380 related to tlme spent on engagement letters, subpoenas, tine spent on
Affidavit of Fees, [will further note that this amount includes the fees for Petitloners’ expert witness, With regard

"1 tosuch fees, the comt considered all the elements required under the case of Glagscock v, Glasscock, 304 8.C. 138,
403 S.E. 76313 (1991) and finds such fees to be reasonable, Specificaily, the Court assessed (1) the nature, extent

EERS M N

TR
(P L

~:and difficulty of the case, (2) the thne necessartly devoted to the case, (3) the professiofial standing of counsel, (4)

the contingent natnre of the compensation, if any, (5) the beneficlal redults obtained, and (6) customary legal fees

. . for similar services. Applying the foregoing factors, as noted #bove, nd after revieyy of the Affidavit of Attorney's
" Feesdnd Costs submitted by Petitioners’ Covnsel, the Court finds $127,572.00 to be reasonable attorney’s fees and

costs,

v, ; - Peritoners request the Court award the estate 1,462,495,00 not including pre-judgment interest,

. .‘.__i:'il‘l{:’r BT OO

. o
[ T AL LR

Poy 170

: {Raggcndgr;t-requesj;sg that Court award $513,336.00, To date, SRM has pa{d nothing toward even the amount he

admits he owes,

...+ Therelief xequested by John Mensch, as a 1/3 devisece of the estate, is addressed by payment to Shaunsa
Waddell as Personal Representative of the Estate, Any clalm he has against the Respondent is derfvative to the

BEstate's claims.

In view of the foregoing, this Court awards the Hstate of Florence Mensch a judgment in the amnount of
$821,343,00 calenlated as follows:

12
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$ 54692100 Misapproprations from FM's BOA accounts less SRM's 1/3 shaze in FM's Will
24,559.00 Failure to jremize FM's tax returns
10 40,314,00 2018, taxes, penalties and interest

B
]

. 13,820.0{) Tax penalties srndi'n_'tqrelst. . . Co e o .-="-- . _} )
©. 1163420 .00 Avoidable licome tax die SRM takiig rhove than theRD fém 2012018 e
36,157.00 lC%Elpénsinﬁ everpe;yme;lt | )

10,000:00 Cost to estate to clean and repair Tarleton '\{Vay

38,000,00 Annual exclusion gift to himself in 2015, 2016

127,572.00 - Attorneys fees, costs’
~ $984,763 Total Damages
PAYMENT OF DAMAGES

15, A constractive trust will avise whenever the circumstances under which property was acquired make it
inequitable that it should be retained by the one holding the legal title, Lollisv. Loflls, 354 SE2d 559, 561 (1987). A
constructive st arises entirely by operation of law without reference to any actnal or supposed intentions of
creating a trust, Ttis resorted to by equity to yindicate yight and justice or frustrate fraud. McNaiiv. Ralnsford, 499
SE2d 488, 501 (Ct, App 1988}, The Court finds by clear and convincing evidence that a constructive trust should be
imposed upon SRM's non-exempt property of whatever type, wherever located, and however titled, This remedy Is
appropriate as a result of his deceftfal, devious, willful, wanton, and careless actions sel forth above, He engaged in
repeated action of eivil thelt for 8 years, depleting his mother's property without any regard to what her future
needs might be, withont regard to her estate plan, \without regard to his siblings, without regard to tax law, probate
law, prudent nvestment principles, etc.

16, If execution on this judgment s commenced by Petitioners, the specifle property subject to this
constznetive trust will be identified in accordance with 14-23-360-420, 5. C, Code Annat. (1976 as Amended) and any
' othegapphcable law., - Any discovery regarding the ability of SRM to pay the judgment will be incident to these:
suppiginental.l;ioceedings after they have commenced. s oL

1, . ' ! . ' B . Lo . . A PRETT SA T
. . . P , . . . ot e REREEEY . B . e

e T L AP

10 This amount Is on appeal with the RS, SRM Is aliowed to reduce the total Judgment should this amount change

as a result of the appeal
13
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ORDER

_ STERLING RAYMOND MENSCH, 111 shall pay $984,763.00 in damages to Shauna

. ... Waddell, Personal Representative of the Estate of Florence Mensch, Payment shallbe ,

made immediately. .

 Shauna Waddell, Personal Representative of the Estate of Florence Mensch, is herehy
awarded judgment against STERLING RAYMOND MENSCH, Il in the amountof -
$984,763.00.

. Post-judgment interest shall begin to accrue at the legal rate of interest 7.25% or the
current rate approved by the 8.C, Supreme Court when this Judgment is traniscribed and
" enrolled in the Offices of the Clerk of Court of Greenville County.’

. Should this Order be appealed, interest on the judgement will be governed by 14-23-380
8.C.. Code Anmnot. (1976 as Amended) and other applicable law.

1T 1S SO ORDERED.

A WJW%MJ/MM—/
Debora A. Faulimer
Greenville County Probate Judge

Greenville, South Carolina :
Dated this 2y day of {Jdn 2022

| T A TRUE GOPY

14 Clark, F;:"obate Cougé
Graenville Gou
Dated: _L ?@Kn}yé’b
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FILED
STATE OF SOUTH CAROLINA. . FEB§ 71 82 nyTpr PROBATE COURT

GREENVILLE COUNTY
COUNTY OF GREENVILLE ~ PROBABE COURT (A No.: 2018-ES-23-02854

bstate of Florence Petralk Mensch

)
Shauna M, Waddell, mdividually and )
As Pesonal Representative of the Estate of ) ORDER
Florerice Petrak Mensch and John R. )
Mensch )

Petitioner,

v )

Stexling Raymond Mensch, 11, individually, )
As former Personal Representative of the )
Estate of Florence Petiak Menschandin )
His former capacity as Agent under Power )
Of Attorney for Florence Petrak Mensch, )

)

)

Respondent,

This matter {s before me to address Respondent’s MOTION TO ALTER OR AMEND filed with the Court on

February 2,2022. Evidence of service by mail upon Petitioners' connsel on February 2, 2022 was filed
with the Court, As of the date of this Ozder, no RETURN has been flled by the Petitioners’ counsel.

§. C, Supreme Court: Order of February 4, 2022 regarding the operation of trial courts during the
Corohavirus Emergency, divects that hearings on Motions shonld be mintmized. The Order directs triel
judges to dispose of Motlons without merit without waiting on a Return ox othet response from
opposing counsel. }

The Céurt finds that the Motions fails to comply with Rule 7 (b) (1) in that it fafls to state any grounds
that would entitle the Respondent to relief. As such, the bare request to the Court to amend the Order
under Rule 59 fails to give notice to the Court and opposing counsel of the relief being requested of the
Court.

Aftex c‘bar:eful review of the final Order in its entirety, I find nio basis to give Respondent reltef under
SCRCP 59.

If view of the foregoing, Respondent’s MOHZWW
ALl
DeBora A, FaullnerProbyte Judge
February 17, 2022
Greenville, 8.C.

! See https:/fsceourts.org/whatsnew/displaywhatsnew,cfmPindexIB=2655

1
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STATE OF SOUTH CAROLINA.
COUNTY OF GREENVILLE

IN THE MATTER OF;
Estate of Flotence Petrak Mensch

Stetling Raymond Mensch, If1, Individually
As Personal Representative of the Estate of
Florence Petrak Mensch and in the former
Capacity as Agent under a Power of Attotney
for Florence Petrak Mensch,

Appellant,

V.
John R, Mensch and Shauna M. Waddel{
Individually and as Personal Representative
Of the Estate of Florence Potrak Mensch and
John R, Mensch,

Respondent.

IN THE COURT OF COMMON PLEAS
THIRTEENTH JUDICIAL CIRCUIT

C.A. No.: 2022-Cp-23-01064

MEMORANDUM IN OPPOSITION OF
MOTION TO DISMISS

TO; THE ABOVE PARTIES AND THEIR ATTORNEY OT RICORD:

Stetling Raymond Mensch, IIT, Individually as Pe;sonal Representative of the Hstate of
Florence Petrak Mensch and in the former Capacity as Agent under a Power of Afforney for
Florence Petrak Mensch, (heteinafter “Appellant”), by and thtough his undersigned counsel,
respectfully requests that Respondent’s Motion to Dismiss be denied, Appellant admits that the
appeal seems to be prematute as the order from the lower court in not a final order, However, due
to Respondent’s Motion to Dismiss, Appellant seeks an order from this Coutt stating that the lower
coutt’s order is not a final order and having the appeal held in abeyance until a final ordet is issued.

In the alternative, if this Court finds the lower court’s order to be a final order, than the appeal was

{imely made,

APPENDIX 034
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PROCEDURAL POSTURE

On May 15, 2019, the Respondents filed a Petition with the Probate Court for numerous
causes of actions against the Appellant, [01/26/2022 Ordex]. Ovet two yoars later on July 29, 2021,
the Probate Court entered an Order granting the Respondent’s Motion for Summary Judgment on
Breach of Fiduciaty Duty, Violation of the S,C, Uniform Powet of Attorney Aet, and Conversion.
Id. A damages hearing was held on September 16 and 17 of 2021, Id. On January 26, 2022, The
Court found in favor of Respondents and awarded Nine Hundred Bighty-Forty Thousand Seven
Hundred and Sixty-Three Dollats (§ 987,763.00) to the Petsonal Representative. Id. Of the total
Judgment, Forty Thousand Three Hundred and Fourteen Dollats ($ 40,314,00) were to be awarded
from tax implications. Id. However, the footnote associatod with the payment of taxes specifically

stated, “This amount is on appeal with the IRS, SRM Js allowed to reduce the total fudgment

should this amount change as g vesult of the appeal.” Id. (smphasis added),

On Febiuaty 2, 2022, only Seven (7) days afier Judgement, Appellant filed a timely SCRCP
59 Motion to Alter or Amend with the Court, The Motion in its entirety stated,

“Respondent, Sterling Raymond Mensch, III, Individually as Personal
Representative of the Estate of Florence Pefrak Mensch and in the former
Capacity as Agent under a Power of Attotney for Florence Petrack Mensch
(“Respondent”), through his undersigned counsel, move putsuant to Rule
59 of the South Carolina Rules of Civil Procedute to alter or amend the
Order granting Petitioner damages.

WHEREFORE Respondent respectfully requests this Court to alter or

amend its Jaruary 26, 2022, Order.”

APPENDIX 035
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On February 17, 2022, the Probate Court filed an Order stating that Appellant failed to comply
with SCRCP 7(b)(1) because the motion failed to state any ground that would entifle the
Respondent to relief, [02/17/2022 Order]. Respondent filed its appeal on February 23, 2022,
Respondent fils a Notiee of Motion and Motion to Dismiss the Appeal on February 25, 2022,
ANALVSIS

The Ordet by the Probate Court is not a full and final order pussuant to 8.C. Code Ann §
62-1-308 and therefore, is not immediately appealable. Alternately, if this Court finds the Order to
be & final order of the court, then it must deny Respondent’s Motion to Dismiss as the appeal is
timely,

I.  The Probate Cour’s Order is not a final order and Appellant adwits that the appeal
is premature.

Appeals from the Probate Coutt are governed under 5.C. Code Ann § 62-1-308, It states in
part, “A persot interested in a final order, sentence, or deotee of a probate court may appeal to the
clrcuit court in the same county, Id. Our Supreme Coutt has defined what a final order is in the
case of Fulmer v, Cain, 380 S.C. 466, 670 S.E.2d 652 (2008). In Fulmer v. Cain, the Cout of
Appeals held that an order denying a motion to remove was immediately appealable, Our Supreme
Court reversed this holding stating that because the order did not resolve all issues, the order can
not be considered a final order under S,C. Code Ann § 62-1-308,

Furtheymore, the case law in the state is well settled that only a final order from the probate
court is appealable. See Dorn v. Cohen, 421 8.C. 517, 520, 802 S.E.2d 53, 54 (2017) (Because
the probate coutt's order adding a patty to the action was not a final order, the order was not
immediately appealable pursuant to section 62-1-308); Breland v, Love Chevrolet, 339 S.C. 89,

520 §E.2d 11 (2000) (order denying a motion fo change venue is not immediately
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appealable); Ballenger v. Bowen, 313 S.C, 476, 47778, 443 S.E.2d. 379, 380 (1994) {order
denying a motion for summary judgment is not immediately appealable),

To determine whether tho order is a full and final order, the court must look to see if thete
is some further act, which must be done by the court prior to a determination of the rights of the
parties. Charlotte-Mecklenburg Hosp. Auth. v. 8.C. Dep't of Health & Envtl, Control, 387 5.C,
265, 267 (2010), A judgment which determines the law but leaves open a question of fact isnota
final judgment. Jd. A final judgment is one that disposes of the whole matter or terminates the
proceeding “leaving nothing to be done but fo enforce by execution what has been determined.”
Id,

In this instance, Forty Thousand Thres Hundred and Foutteen Dollars ($ 40,314.00) were
to be awarded to the Respondents, However, the foolnote associated with the payment of taxes

explicitly stated, “This amount is on appeal with the TRS. SRM is allowed to reduce the fotal

iudement should this amount change as a resull of the gppeal” [01/26/2022 Order], (emphasis

added), Thus, under a Charlotte-Mecklenburg Hosp. Auth, v. 8.C. Dep't of Health & Envtl, Control
analysis, the Order issued by the Probate Coutt is not immediately appealablo as the parties ate
waiting on a farther act by the IRS, The IRS could determine that more taxes are owed or that less
taxes are owed, The TRS could even find that the same amount of taxes are due, Howé\rer, the
parties ate still waiting on the IRS to determine the final amount owed, Once the IRS determines
the amount of taxes owed, the probate coutt’s order will be changed to reflect such amount, The
law in this state is well settled, only full and final orders are immediately appealable under S.C.
Code Ann § 62-1-308. Therefore, this Court should remand this action to the Probate Court

pending the outcome of the IRS issue,
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II.  Alternatively, if the Court finds that the Probate Court’s Order is a full and final
order, Appellant has timely appealed.

Out Supteme Court hag already ruled on the issue of whether a motion to reconsider denied
putsuant to SCRCP 7(b)(1) tolls the time to file an appeal, In Camp v. Camp, 386 S.C. 571, 576,
689 8.F.2d 634, 637 (2010), judgeinent was entered and a motion to reconsider {(motion to alter ox
amend) was filed with the court. In its entirety it stated:

“PLEASE be advised that the Defendant through his undersigned attorney,

will move before the Honotable David Sawyet, Jt., to reconsider the ruling

in his Order dated Tuly 26, 2006, in awarding Plaintiff, William-

James Camp's college expenses and costs, This motion hearing is set to be

heard on the 18th day of October, 2006, at 3:45 o'clock, p.m. Please be

present to defend if so minded.” |

1d.
There was no accompanying btief in support of the motion and the motion was denied by the cowt,
Id. The party who filed the motion to reconsider filed an appeal well after the deadline of the
judgment, but within the time frame required after an order was issued from the motion. Id, The
Coutt of Appeals found the appeal untimely, Id. Our Supreme Court then resetved the Court of
Appeals and held that applying an overly technical reading of the rules does not serve the purpose
of SCRCP 7(b)(1) and tolled the time for filing a notice of appeal. Id,

Fugthermore, it is well setfled that a timely motion to alter or amend tolls the time to appeal.

FElam v, South Carolina Dep't of Transp., 361 8,C. 9, 15, 602 SE.24 772, 775 (2004) (holding a
timely post-trial motion, including a motion to alter or amend the judgment pursuant to Rule 59(e),
SCROP, stays the time for an appeal for all parties until receipt of weitten notice of eniry of the

otrder pranting or denying such motion); Nexstar Media Grp,, Inc. v. Davis Roofing Grp,, LLC,
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431 8.C. 593, 599, 848 S.E.2d 597, 600-01 (Ct. App. 2020) (holding a motion for reconsideration
tolled the time to filo its appeal), |
On January 26, 2022, the lower court enfered a judgment against the Appellant. On
Februaty 2, 2022 Appeliant filed a motion to alter or amend the Order due to the court awarding
the Petitioner damages, On February 17, 2022, the Probate Coutt filed an Order stating that
Appellant failed to comply with SCRCP 7(b)(1) stating that the motion to alter or amend failed to
state any ground that would entitle the Respondent fo rolief. Appellant then filed its appeal after
ten days of the original ordex, but within ten days of the otder denying Appellant’s Motion to Alter
or Amend, Under the Camp v. Camp analysis, because Appellant filed its appeal within the ten-
day time fiame pursuant to 8,C, Cede Ann § 62-1-308, the Appeal is timely. Furthermore, the
| appenl was plead with specify as required by SCRCP 7(b)(1) as Appellant asked the coust to amend
its order due to damages. Therefore, based on Our Supreme Court holding in Camp v. Camp the
motion to alter or amend tolled the time fo file an appeal,

CONCLUSION

| Based on the foregoing, Appellant admits that the appeal is most likely premature and
apologizes for the use of judicial resources to heat this motion, Dus to Respondent’s Motion to
Dismiss, Appellant seeks an ordet of this Coutt stating that the Appeal is not a final order and hold
the appeal in abeyance uﬁtﬂ the tax issue is resolved, In the alternative, if this Court finds the lower

court’s order is a final order, then Appellant’s Motion to Alter or Amend tolled the time to appeal.

[signature page to follow]

APPENDIX 039

$IDL0SZIOEZ0ZEIIVD - SYTTd NOWWOD - ITTIANIIHD - WY 1£:6 &2 1V gg0¢ - AT Tl ATIVOINOHL1OT 1S






Respectfully Submitted this
25 day of Apzil, 2022

APPENDIX 040

TRULUCK THOMASON, LLC

g/John-Paul Bauym
John-Paul Baum
SC Bar No.: 104938
johnpaul@frutuckthomason,com
3 Boyce Avenue
Greenville, SC 29601
T: (864) 331-1751
Attorneys for Appellant
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CERTIFICATE OF SERVICE

I, the undersigned, served a copy of this Motion for Leave and Memorandum in Support
of Motion for Leave on the following counsel of record this 24% day of June 2022, by email and

1.S. mail to the following addresses of record:

Tyler McLeod

BROWN, MASSEY, EVANS, MCLEOD, & HAYNSWORTH, LLC

P.O. Box 2464
Greenville, SC 28602
tmcleod@bmemblaw.com

s/Devon M. Puriefoy

Devon M. Puriefoy

SC Bar No.: 102097

John-Paul Baum

SC Bar N.; 104938

3 Boyce Avenue

Greenville, SC 29601

T: 864-331-1751
devon@truluckthomason.com
johnpaul@truluckthomason.com

Counsel for Appellant






