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Attached please find a Return to Petition for Rehearing and a copy of the email of service on
opposing counsel in the above-referenced case.
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Lindsey M. Matthews
Administrative Assistant
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STATE OF SOUTH CAROLINA 
 


IN THE COURT OF APPEALS 
________________________ 


 
Appeal from Laurens County 


 
Frank R. Addy, Circuit Court Judge 


________________________ 
 
 
 
 
 
 
 
 
 
 
 


 
APPELLATE CASE NO. 2018-002133 


____________ 
 


RETURN TO PETITION FOR REHEARING 
____________ 


 
The State’s Petition for Rehearing should be denied. The State ignores the standard of 


review and would have this Court rule that, as a matter of law, all face-to-face anonymous tips 


satisfy the reasonable suspicion requirement of the South Carolina Constitution.  The State also 


tries to convince this Court that State v. Counts, 413 S.C. 153, 776 S.E.2d 59 (2015) contains a 


requirement that officers’ actions must be “indiscriminate.”  State’s Pet. Rehearing at 2, 5-6.  


Counts contains no such requirement and the State’s argument on this point is manufactured 


from dicta explaining the Court’s reasoning. 


The State repeats throughout its petition that reasonable suspicion is a low bar.  But a 


“low bar” does not mean “no bar” or that a trial judge is required to rubber stamp officers’ 


behavior every time they claim they have reasonable suspicion.  The State cites numerous cases 
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from federal courts and other states in an attempt to convince this Court that every time a trial 


judge is faced with an officer who had an anonymous face-to-face encounter, the trial judge must 


find reasonable suspicion existed.  However, in almost all of these cases, the trial court denied 


the defendant’s motion to suppress and the standard of review worked in favor of the trial court:  


Illinois v. Wardlow, 528 U.S. 119 (2000) (trial court denied motion to suppress); Robinson v. 


State, 407 S.C. 169, 754 S.E.2d 862 (2014) (trial court denied motion to suppress); United States 


v. Sokolow, 490 U.S. 1 (1989) (trial court denied motion to suppress); United States v. Arvizu, 


534 U.S. 266 (2002) (trial court denied motion to suppress); United States v. Whitfield, 634 F.3d 


741 (3rd Cir. 2010) (trial court denied motion to suppress); United States v. Pack, 612 F.3d 341 


(5th Cir. 2010) (trial court denied motion to suppress); State v. Hudgins, 672 S.E.2d 717 (N.C. 


Ct. App. 2009) (trial court denied motion to suppress); United States v. Calvetti, 836 F.3d 654 


(6th Cir. 2016 ) (trial court denied motion to suppress); United States v. Lender, 985 F.2d 151 (4th 


Cir. 1993) (trial court denied motion to suppress); Adams v. Williams, 407 U.S. 143 (1972) (trial 


court denied motion to suppress); United States v. Heard, 367 F.3d 1275 (11th Cir. 2004) (trial 


court denied motion to suppress); United States v. Perkins, 363 F.3d 317 (4th Cir. 2004) (trial 


court denied motion to suppress); Giles v. Commonwealth, 529 S.E.2d 327 (Va. Ct. App. 2000) 


(trial court denied motion to suppress); State v. Driggers, 322 S.C. 506, 473 S.E.2d 57 (Ct. App. 


1996) (trial court denied motion to suppress); Milbin v. State, 792 So.2d 1272 (Fla. Dist. Ct. 


App. 2001) (trial court denied motion to suppress); United States v. Lewis, 920 F.3d 483 (7th Cir. 


2019) (trial court denied motion to suppress); United States v. Green, 897 F.3d 173 (3rd Cir. 


2018) (trial court denied motion to suppress); United States v. Simpson, 609 F.3d 1140 (10th Cir. 


2010) (trial court denied motion to suppress); United States v. Christmas, 222 F.3d 141 (4th Cir. 


2000) (trial court denied motion to suppress). 
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Judge Addy granted Ferguson’s motion to suppress.  This Court recognized and applied 


the standard of review to the trial judge’s determination that this specific anonymous encounter 


with a tipster did not constitute reasonable suspicion.  Reversal in this case would strip trial 


judges of the ability to evaluate officers’ actions and convert every anonymous encounter with 


police as a license to violate the South Carolina Constitution’s right to privacy.  As is, the 


Court’s decision recognizes that many of these encounters can go either way and declines to 


create a blanket rule authorizing all knock-and-talks any time the police receive an anonymous 


face-to-face tip.  The Court’s approach is consistent with the law and with the standard of 


review.  The State’s petition for rehearing should be denied. 


 


This 27th day of June, 2022. 


 
 
 
 
 
 
 
 


Respectfully Submitted, 
 
s/David Alexander 
David Alexander 
Appellate Defender 
 
South Carolina Commission on Indigent Defense 
Division of Appellate Defense 
PO Box 11589 
Columbia, SC 29211-1589 
(803) 734-1330 
 
ATTORNEY FOR RESPONDENT 
 


 







 


STATE OF SOUTH CAROLINA 
 


IN THE COURT OF APPEALS 
________________________ 


 
Appeal from Laurens County 


 
Frank R. Addy, Circuit Court Judge 


________________________ 
 
 
 
 
 
 
 
 
 
 
 


 
APPELLATE CASE NO. 2018-002133 


____________ 
 


CERTIFICATE OF SERVICE 
____________ 


 
 Pursuant to Rule 262(a)(3) and Rule 262(c)(3), SCACR, the undersigned hereby certifies 
a true copy of the Return to Petition for Rehearing in the above-referenced case has been served 
upon Mark R. Farthing, Esquire, at the primary e-mail address listed in the Attorney Information 
System (AIS); and on Sylvester Ferguson, 217 Morgan Street, Joanna, SC 29351, this 27th day 
of June, 2022. 
 


s/David Alexander 
Appellate Defender 
 
ATTORNEY FOR RESPONDENT 
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2018-002133 The State v. Sylvester Ferguson III - Return to Petition for Rehearing.pdf


Attached please find a Cover letter and Return to Petition for Rehearing in the above-
referenced case.
 
Thank you.
 
Sincerely,
Lindsey M. Matthews
Administrative Assistant
SC Commission on Indigent Defense
Appellate Division
1330 Lady Street, Suite 401
P.O. Box 11589
Columbia, SC 29201
Phone: (803) 734-1330
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Division of Appellate Defense 
1330 Lady Street, Suite 401 
Columbia, South Carolina 29201-3332 



Robert M. Dudek, Chief Appellate Defender 
Wanda H. Carter, Deputy Chief Appellate Defender 



 
Post Office Box 11589 
Columbia, South Carolina 29211-1589 
Telephone: (803) 734-1330 
Facsimile:   (803) 734-1397 



 



 
June 27, 2022 



 
 
 
Mark R. Farthing, Esquire 
Senior Assistant Attorney General 
P.O. Box 11549 
Columbia, SC 29211 
 
 Re: The State v. Sylvester Ferguson III  
 
Dear Mr. Farthing: 
 
 Enclosed is a copy of the Return to Petition for Rehearing in the above-entitled case, which 
I have filed today with the South Carolina Court of Appeals. 
 
 Please call me if you have any questions. 
 



 
 
 
 
 
DAA/lmm 
 
Enclosure 



Sincerely, 
 
s/David Alexander 
Appellate Defender 
 



 













STATE OF SOUTH CAROLINA 
 



IN THE COURT OF APPEALS 
________________________ 



 
Appeal from Laurens County 



 
Frank R. Addy, Circuit Court Judge 



________________________ 
 
 
 
 
 
 
 
 
 
 
 



 
APPELLATE CASE NO. 2018-002133 



____________ 
 



RETURN TO PETITION FOR REHEARING 
____________ 



 
The State’s Petition for Rehearing should be denied. The State ignores the standard of 



review and would have this Court rule that, as a matter of law, all face-to-face anonymous tips 



satisfy the reasonable suspicion requirement of the South Carolina Constitution.  The State also 



tries to convince this Court that State v. Counts, 413 S.C. 153, 776 S.E.2d 59 (2015) contains a 



requirement that officers’ actions must be “indiscriminate.”  State’s Pet. Rehearing at 2, 5-6.  



Counts contains no such requirement and the State’s argument on this point is manufactured 



from dicta explaining the Court’s reasoning. 



The State repeats throughout its petition that reasonable suspicion is a low bar.  But a 



“low bar” does not mean “no bar” or that a trial judge is required to rubber stamp officers’ 



behavior every time they claim they have reasonable suspicion.  The State cites numerous cases 
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from federal courts and other states in an attempt to convince this Court that every time a trial 



judge is faced with an officer who had an anonymous face-to-face encounter, the trial judge must 



find reasonable suspicion existed.  However, in almost all of these cases, the trial court denied 



the defendant’s motion to suppress and the standard of review worked in favor of the trial court:  



Illinois v. Wardlow, 528 U.S. 119 (2000) (trial court denied motion to suppress); Robinson v. 



State, 407 S.C. 169, 754 S.E.2d 862 (2014) (trial court denied motion to suppress); United States 



v. Sokolow, 490 U.S. 1 (1989) (trial court denied motion to suppress); United States v. Arvizu, 



534 U.S. 266 (2002) (trial court denied motion to suppress); United States v. Whitfield, 634 F.3d 



741 (3rd Cir. 2010) (trial court denied motion to suppress); United States v. Pack, 612 F.3d 341 



(5th Cir. 2010) (trial court denied motion to suppress); State v. Hudgins, 672 S.E.2d 717 (N.C. 



Ct. App. 2009) (trial court denied motion to suppress); United States v. Calvetti, 836 F.3d 654 



(6th Cir. 2016 ) (trial court denied motion to suppress); United States v. Lender, 985 F.2d 151 (4th 



Cir. 1993) (trial court denied motion to suppress); Adams v. Williams, 407 U.S. 143 (1972) (trial 



court denied motion to suppress); United States v. Heard, 367 F.3d 1275 (11th Cir. 2004) (trial 



court denied motion to suppress); United States v. Perkins, 363 F.3d 317 (4th Cir. 2004) (trial 



court denied motion to suppress); Giles v. Commonwealth, 529 S.E.2d 327 (Va. Ct. App. 2000) 



(trial court denied motion to suppress); State v. Driggers, 322 S.C. 506, 473 S.E.2d 57 (Ct. App. 



1996) (trial court denied motion to suppress); Milbin v. State, 792 So.2d 1272 (Fla. Dist. Ct. 



App. 2001) (trial court denied motion to suppress); United States v. Lewis, 920 F.3d 483 (7th Cir. 



2019) (trial court denied motion to suppress); United States v. Green, 897 F.3d 173 (3rd Cir. 



2018) (trial court denied motion to suppress); United States v. Simpson, 609 F.3d 1140 (10th Cir. 



2010) (trial court denied motion to suppress); United States v. Christmas, 222 F.3d 141 (4th Cir. 



2000) (trial court denied motion to suppress). 
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Judge Addy granted Ferguson’s motion to suppress.  This Court recognized and applied 



the standard of review to the trial judge’s determination that this specific anonymous encounter 



with a tipster did not constitute reasonable suspicion.  Reversal in this case would strip trial 



judges of the ability to evaluate officers’ actions and convert every anonymous encounter with 



police as a license to violate the South Carolina Constitution’s right to privacy.  As is, the 



Court’s decision recognizes that many of these encounters can go either way and declines to 



create a blanket rule authorizing all knock-and-talks any time the police receive an anonymous 



face-to-face tip.  The Court’s approach is consistent with the law and with the standard of 



review.  The State’s petition for rehearing should be denied. 



 



This 27th day of June, 2022. 



 
 
 
 
 
 
 
 



Respectfully Submitted, 
 
s/David Alexander 
David Alexander 
Appellate Defender 
 
South Carolina Commission on Indigent Defense 
Division of Appellate Defense 
PO Box 11589 
Columbia, SC 29211-1589 
(803) 734-1330 
 
ATTORNEY FOR RESPONDENT 
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