THE STATE OF SOUTH CAROLINA
In The Court of Appeals

RECEIVET]

APPEAL FROM LEXINGTON COUNTY

Court of Common Pleas JUN 22 2022
The Honorable H. Steven DeBerry, IV SC Court Of Appeals

Appellate Case No. 2022-000133

South Carolina Human Affairs Commission, Appellant,
V.

Yacht Cove Owners Association, Inc.,

and Maria Dehart, Respondent.
RECORD ON APPEAL
CAROLINE SCRANTOM EUGENE H. MATTHEWS
General Counsel Richardson, Plowden & Robinson, P.A.
JAMIE N. SMITH Post Office Drawer 7788
Staff Counsel Columbia, South Carolina 29202
(803) 771-4400

South Carolina Human Affairs Commission

1026 Sumter Street, Suite 101 Attorney for Respondent
Columbia, South Carolina 29201

(803) 737-7800

Attorneys for Appellant



" INDEX

_‘Ordér Grﬁntiﬂg Motid“_ to Dismiss of Ma'r‘.ia behai‘t ' : e - ’ 1
- Orde;j bénYing Plainti.ﬂ‘%'.;z Motié_n to Alter or Amend | — - ' .' 7
_Pl.ai‘ntiﬁ’s.Ame.nded Complaint. " NE—— ’ ' o
. | Defeﬁdéét’s 'M(_)‘ti.on:to Dis;niss of Maria Dehart | , ’_ | ‘. . - N 15

" Plaintif’s Memorandum in Opposifion to Defendant’s Mbtion to Dismiss Maria Dehart ..19

: _A'Plal‘intiﬁ"s Motion to Alter 6r Ameljld 'Judgmel..llvt‘ e esssmannnseeione: 30
' _Tr.ainscript‘ of Now"em.l;er 2, 2021 Hearing on Deha‘r‘.t’s.Mi:)tion to Dismiss... . 40
P'li‘lil‘lﬁff"s ,:P.roposed Order Deny_'illlg Defeﬁd#ht’s Motioﬁ_to Distn‘iss Maria Deh?xft. ............ 65
.Noticel(A)prpéal = X .' - R — " T3
, C-e?tiﬁca'téof-Counsel s —— SRR '_ '_ ' _74‘ 



rs

STATE OF SOUTH CAROLINA . INTHE COURT OF COMMON PLEAS

ELEVENTH JUDICIAL CIRCUIT

COUNTY OF LEXINGTON - 2021- CP-32-00769

South Carolina Human Affairs Commission,

Plaintift, ORDER GRANTING
MOTION TO DISMISS OF
Vs. MARIA DEHART

Yacht Cove Owners Association, Inc., and
Maria Dehart,

Defendants.

THIS MATTER came before the Court on November 2, 2021, and is now ripe for
adjudication. For the reasons listed below, I hereby GRANT the Motion to Dismiss of Defendant
Maria Dehart (hereinafter the “Defendant” or “Dehart”), by and through counsel, with prejudice,
pursuant to Rule 12(b)(6), SCRCP. |

In reviewing the Amended Complaint, motions, and arguments of counsel, I find as
follows: |

1. Dehart was st;,rved with the Amended Summons and Complaint on May 10th, 2021,
which alleged that she violated “the South Carolina Fair Housing Law by retaliating against the
Aggrieved Parties because the Aggrieved Parties filed a complaint of housing discrimination
against Defendants.” (Amended Complaint, § 3).

2. The Amended Complaint further alleges that Dehart is “an agent and employee! of
Defendants(s) Yacht Cove Owners Association acting as its board chair [sic].” (Amended

Complaint, § 3).

! Dehart serves as a volunteer on the Board of the homeowners association at Yacht Cove.
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3. It i1s undisputed that Yacht Cove Owners Association, Inc. is a non-profit
corporation organized under the laws of South Carolina.?

4. It is also undisputed that Plaintiff’s Amended Complaint identifies Dehart as a
member of the board of directors, as set forth above.

5. It is also undisputed that S.C Code Ann. § 33-31-834 provides, in pertinent part,
that “[a]ll directors, trustees, or members of the governing bodies of not-for-profit cooperatives,
corporations, associations, and organizations desclribed in subsection (b) [including not-for-profit
corpérations] are immune from suit arising from the conduct of the affairs of these cooperatives,
corporations, associations, or organizations. This immunity from suit is removed when the conduct
amounts to wilful, wanton, or gross negligence.”

6. It is undisputed that Plaintiff has not alleged that Dehart acted in a manner that
amounts to willful, wanton, or gross negligence.

7. It is undisputed that, according to Plaintiff’s own allegations, Plaintiff is suing
Dehart for acts she took while acting as a member of the governing body of Yacht Cove. Indeed,
Plaintiff alleges that Dehart “admitted that she, along with other members of Yacht Cove’s Board,
made the decision to charge the Aggrieved Parties for legal fees related to the previous housing
discrimination complaint filed on or about February 27, 2020,” and that “believed Article IX of
Yacht Cove’s Bylaws allowed the Board to assess the fees on behalf of Yacht Cove.” (Amended
Complaint, ] 15 and 17).

8. Indeed, Plaintiff admits that Dehart sought legal counsel prior to imposition of fees

on the Aggrieved Parties. (Amended Complaint, §21).

2 The Court takes judicial notice that the South Carolina Secretary of State lists “Yacht Cove
Owners Association, Inc.” as a domestic Non-Profit Corporation in good standing.

2
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LEGAL STANDARD

Under Rule 12(b)(6), SCRCP, a defendant may move to dismiss based on a failure to state
facts sufficient to constitute a cause of action. Baird v. Charleston County, 333 S.C. 519, 511
S.E.2d 69 (1999); Bergstrom v. Palmetto Health Alliance, 352 S.C. 221, 573 S.E.2d 805 (S.C.
App. 2002). A trial judée in the civil setting may dismiss a claim when the defendant demonstrates
the plaintiff has failed to state facts sufficient to constitute a cause of action in the pleadings filed
with the court. Williams v. Condon, 347 S.C. 227, 553 S.E.2d 496 (Ct.App.2001).

LEGAL ARGUMENT

For the reasons set forth above, the claims that Plaintiff attempts to state against Dehart
must be dismissed with prejudice because they clearly run afoul of immunity provided to persons
such as Dehart in S.C Code Ann. § 33-31-834.

The policy underlying S.C Code Ann. § 33-31-834 is easy to grasp. Dehart is a volunteer
board member of a homeowner’s association (“HOA”). Persons who volunteer to serve their
neighbors as board members of an HOA should not be subject to suits seeking draconian/damages
from would-be plaintiffs or regulatory agencies because the board members acted within the course
and scope of their volunteer seryice. |

To the extent that Plaintiff seeks to rely on its internal “Administrative Interpretation” that
individual board members of non-profit corporations are not immune from liability under the South
Carolina Fair Housing Law, such reliance is unavailing. Plaintiff’s internal interpretation takes no
account of S.C. Code Ann. § 33-31-834, and in any event, a mere administrative interpretation
may not take precedence over a statute. It is axiomatic that, where an administrative regulation —

to say nothing of a mere “interpretation” — poses an irreconcilable conflict with a statute, the

3
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administrative rule is void and unenforceable. Erooks v. 8.C. State Bd. of Funeral Serv., 271 S.C.
457,247 S.E.2d 820 (1978).

In its arguments, thg South Carolina Human Affairs Commission attempts to rely on its
own administrative interpretations — which do not mention or consider S.C Code Ann. § 33-31-
834 — in order to convince the Court the ignore the protections granted by the General Assembly
to volunteer non-profit Board members like Ms. Dehart.  For that réason, the case cited by
Plaintiff, Kiawah Dev. Partners, IIv. S.C. Dep't of Health & Env't Control, 411 S.C. 16,766 S.E.2d
707, 719 (2014), actually works against its own argument. Plaintiff cites to Kiawah as a
declaration of deference to an agency’s administrative interpretation of a statute entrusted to its
administration or its own regulations “unless there is a compelling reason to differ.” Id. at 34, 766
S.E.2d at 71\8; Plaintiff’s argumenf fails for at least two reasons:

(1) In this matter, the statute at issue —S.C Code Ann. § 33-31-834 —has not been entrusted

by the General Assembly to Plaintiff’s administration or its own regulations.

(2) Moreover, the Commission has failed to account how its “interpretation” has addressed,

in any meaningful way, tile directives of the General Assembly as embodied in S.C.
Code Ann. § 33-31-834.

Again, relying on Kiawah, this Court finds that the Commission’s argument is “manifestly
contrary to the statute.” Id. at 35, 766 S.E.2d at 719. The Commissi.on —in direct contravention
of S.C. Code Ann. § 33-31-834 — seeks to hold individual board members of non-profit
corporations liable for acts taken squarely within the course of scope of his or her duty. In this
regard, the Commission simply does not ha\-/e the authority to override the General Assembly in

this manner.
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A

Plaintiff’s policy arguments also fail. The South Carolina Human Affairs Commission
.may still attempt to convince a judge and/or jury that the Yacht Cove Owners Association, Inc.
was in violation of the South Carolina Fair Housing Act in enforcing the provisions of the HOA’s

covenants.

Finally, to the extent Plaintiff attempts to rely on federal interpretations of federal statutes .

regarding housing, such an argument is also unavailing. Plaintiff is a state agency created by the
General Assembly seeking to prosecute this case under a South Carolina statute. South Carolina
law, and the rules of interpretation and construction applying thereto, must control. Furthermore,
Plaintiff has not directed the Court to any case in which another court, state of federal, that has
interpreted a statute that provides the protections to persons such as Ms. Dehart afforded by S.C.
Code Ann. § 33-31-834.
CONCLUSION

For the reasons stated above, this Court GRANTS the Motion to Dismiss of Defendant
Maria Dehart with prejudice, and DISMISSES the claims against her in Plaintiff’s Amended
Complaint, and with each side to bear its own costs an(i fees.

AND IT IS SO ORDERED-

The Honorable H. Steven DeBerry, IV
Presiding Judge
Fifth Judicial Circuit

, 20
, South Carolina.
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OF LEXINGTON
South Carolina Human Affairs
Commission,

Plaintiff,

ORDER

vS.

Case No.: 2021-CP-32-00769

Yacht Cove Owners Association,
Inc., and Maria Dehart,

Defendants.

N N N N N N N N N st N N N N N ot N N i N’

' The Plaintiff, South Carolina Human Affairs Commission, requests the Court to
reconsider the Order dated December 16, 2021 and filed in the Lexington County Clerk
of Court’s office.

Having duly considered the motion of the Plaintiff, this Court has determined that
its original ruling of December 16, 2021 is fully supported by law and evidence and is
hereby ratified and reconfirmed. The motion is therefore DENIED.

AND IT IS SO ORDERED.

H. Steven DeBerry IV
Dated: Judge, Twelfth Judicial Circuit
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON )

South Carolina Human Affairs
Commission,

Complainant, 2021-CP-32-00769
VS.

AMENDED COMPLAINT
Yacht Cove Owners Association
Inc. and Maria Dehart,

Respondents.

e e e N N N e N N

The Plaintiff, complaining of the Defendants herein, would show unto this Honorable Court as
follows:

L. This action is brought by the South Carolina Human Affairs Commission (hereinafter
“Plaintiff,” “SCHAC” or “the Commission”) on behalf of Charles and Patricia Rentz (“Aggrieved
Parties”) to enforce the South Carolina Fair Housing Law (hereinafter “FHL”), § 31-21-10 et seq. of
the South Carolina Code of Laws, as amended, and its implementing regulations. This action is brought

on behalf of the Aggrieved Parties pursuant to § 31-21-130, et al. S.C. Code Ann. (Law Co-op. 1976).

2. Plaintiff is a South Carolina state agency with its principal place of business at 1026
Sumter Street, Suite 101, Columbia, South Carolina. The Commission’s mission, as affirmed by the
General Assembly, is to eliminate and prevent discrimination in employment, housing, and public

accommodations. The Human Affairs Commission works to eliminate housing discrimination and to

ensure equal opportunity for all people through leadership, education and outreach, public policy

initiatives, investigation of fair housing violations, and enforcement,

3. As set forth below, Defendants have engaged in a practice of discrimination against the

Aggrieved Parties in violation of the South Carolina Fair Housing Law by retaliating against the
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Aggrieved Parties because the Aggrieved Parties filed a complaint of housing discriminatipn against
Defendants.

4. The property at issue is in Lexington County, South Carolina. The Commission’s
Complaint is based upon Defendants’ acts or practices pursuant to the FHL at South Carolina Code §

31-21-80.

5. Upon information and belief, Defendant Yacht Cove Owners Association, Inc.
(“Defendants Yacht Cove Owners Association” or “Yacht Cove™) is a domestic corporation in the

State of South Carolina, with a principal place of business in Lexington County.

6. Upon information and belief, Maria Dehart (“Defendant Dehart” or “Dehart”) is a
resident of Lexington County, South Carolina, and is an agent and employee of Defendants(s) Yacht

Cove Owners Association acting as its board chair.

7. Upon information and belief, the property giving rise to this action is located at 239

Mariners Way, Columbia, SC 29212.
8. Venue is proper in this Court.

9. The South Carolina FHL at § 31-21-130(C) grants the Commission authority to
investigate and, if an Order for a hearing is issued, to hold an administrative hearing at its offices in
Columbia, South Carolina or at other convenient locations. The parties to the investigation may
otherwise elect to have the matter heard in circuit court pursuant to § 31-21-130, et seq. Defendants

have elected to remove this matter to circuit court.
FACTS

10. The Aggrieved Parties are members of a class of persons protected from unlawful

discrimination by the FHL § 31-21-80.

10
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1. Specifically, Aggrieved Parties are individuals who did previously file a Fair Housing

complaint against Defendants on or about February 27, 2020.

12. On August 31, 2020, the Aggrieved Parties discovered that the Defendants placed an
encumbrance against the property giving rise to this action in the form of a lien in the amount of $2,850
for legal fees associated the work the Defendants’ attorney did related to the Aggrieved Parties’

previous fair housing complaint.

13. The Aggrieved Parties received no prior notification of the charge until they attempted

to sell their unit and the charge was revealed at the sale closing.

14. The Aggrieved Parties timely dual-filed a second corﬁplain’c with SCHAC under the
South Carolina FHL, §31-21-10 et seq., as amended, and with the United States Department of Housing
and Urban Develop.ment under corresponding federal laws on October 7, 2020.

1S. During the Commission’s second investigation of the retaliation complaint filed in
October 2020, Defendant Dehart admitted that she, along with other members of Yacht Cove’s Board,
made the decision to charge the Aggrieved Parties for legal fees related to the previous housing

discrimination complaint filed on or about February 27, 2020.

17. Defendant Dehart specifically told the SCHAC investigator that she believed Article

IX of Yacht Cove’s Bylaws allowed the Board to assess the fees on behalf of Yacht Cove.

18. During the first investigation, Defendant Dehart was the primary contact with Yacht
Cove’s attorney, Warren Herndon, which is evidenced by her own admissions to the Plaintiff’s
investigator and through an invoice of services rendered generated by Woodward, Cothran & Herndon,

Attorneys at Law.

19. Specifically, Dehart consulted with Warren Herndon, the Defendants’ attorney,
multiple times by telephone in response to the Plaintiff’s first investigation, which culminated in legal

fee expenses of $2,850. _
11
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20. During the course of the second investigation, Warren Herndon admitted to the

Plaintiff’s investigator that he and Dehart discussed the imposition of the fees on the Aggrieved Parties.

21. Further, Defendant Dehart admitted to the Plaintiff’s investigator that she, on Yacht
Cove’s behalf, failed to send notice of the fees to the Aggrieved Parties prior to the sale of their home,

stating that personal struggles she had “going on” caused timely notice to “slip through the cracks.”

22, However, Defendant Dehart admitted during the Plaintiff’s investigation that she told
Yacht Cove’s accountant to add the legal fees to the statement for the Aggrieved Parties in or around

August 2020.

23. After the Commission conducted a lawful investigation, the Commission determined
that reasonable cause existed to believe that discriminatory housing practices occurred. Specifically,
the Commission found that there was evidence to prove that Defendants retaliated against the
Aggrieved Parties because the Aggrieved Parties filed a fair housing complaint against the Defendants

on or about February 27, 2020.

24, The Aggrieved Parties’ timely-filed second complaint alleges Defendants have

retaliated against Aggrieved Parties in violation of S.C. Code Ann. § 31-21-80.

25. The South Carolina Human Affairs Commission is the state agency charged with the

administration of the South Carolina Fair Housing Law as stated in §31-21-90 of the South Carolina

Code of Laws, including the investigation and prosecution of charges of unlawful discriminatory ,

housing practices.

CAUSE OF ACTION
S.C. Code Ann. § 31-21-80
(Retaliation)

26. The Commission re-alleges and incorporates by reference the allegations set forth

above.

12
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27.  The Defendants' continued assertion of a claim for attorneys' fees is baseless and
constitutes interference and harassment of the Aggrieved Parties in retaliation for the exercise of

their rights under the FHL.

28. The Defendants, through the actions and conduct referred to in the preceding
paragraphs, including but not limited to retaliation, have discriminated against the Aggrieved Parties

in violation of S.C. Code Ann. § 31-21-80.

29. As a result of this conduct, the Aggrieved Parties suffered emotional distress,

substantial inconvenience, embarrassment, and humiliation.

30. Plaintiff is informed and believes that Aggrieved Parties are entitled to judgment for

actual, compensatory, and punitive damages, and attorney’s fees and costs.

31. Additionally, Plaintiff is entitled to the costs associated with bringing this action and

seeks a separate civil penalty in an amount deemed appropriate by a jury, not to exceed $21,039.

WHEREFORE, Plaintiff requests an Order:

A) Declaring that the Defendants’ actions, as alleged in this complaint, violate the Fair
Housing Law § 31-21-10 et seq. of the South Carolina Code of Laws of 1976, as amended;

B) Enjoining the Defendants, their employees, agents, successors, and any other persons
in active concert or participation with any of them from retaliating against any person for the exercise
of rights under the Fair Housing Law and Fair Housing Act;

O Awarding such damages to the Aggrieved Parties pursuant tc; §31-21-80 as will fully
compensate them for any economic loss, emotional distress, substantial inconvenience,
embarrassment, humiliation, loss of a housing opportunity, and any and all other actual damages
caused by Defendants’ discriminatory conduct; |

D) Assessing such civil penalty as the Court deems just and proper, not to exceed $21,039;

13
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E) Awarding any additional relief that the Court deems just and proper.

Columbia, South Carolina

March 29, 2021

14

s/Lee Ann Watson.. Esqg.

Lee Ann Watson (SC Bar #78367)

South Carolina Human Affairs Commission
1026 Sumter St., Suite 101

Columbia, South Carolina 29201

1 (803) 737-7800

1 (803) 253-4191 (Facsimile)
lwatson(@sc.schac.gov
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
ELEVENTH JUDICIAL CIRCUIT

COUNTY OF LEXINGTON . 2021- CP-32-00769

South Carolina Human Affairs Commission,

Plaintiff,
MOTION TO DISMISS OF
Vs. MARIA DEHART

Yacht Cove Owners Association, Inc., and
Maria Dehart,

Defendants.

NOW COMES the Defendant Maria Dehart (hereinafter the “Defendant” or “Dehart”),
by and through counsel, and moves to dismiss Plaintiff’s Amended Complaint with prejudice
pursuant to Rule 12(b)(6), SCRCP, as follows:

1. Dehart was served with the Amended Summons and Complaint on May 10th,
2021, which alleged that she violated “the South Carolina Fair Housing Law by retaliating
against the Aggrieved Parties because the Aggrieved Parties filed a complaint of housing
discrimination against Defendants.” (Amended Complaint, 9 3). |

2. The Amended Complaint further alleges that Dehart is “an agent and employee!
of Defendants(s) Yacht Cove Owners Association acting as its board chair [sic].” (Amended
Complaint, § 3).

3. It is undisputed that Yacht Cove Owners Association, Inc. is a pon-proﬁt

corporation organized under the laws of South Carolina.?

! Dehart serves as a volunteer on the Board of the homeowners association at Yacht Cove.

> The Court may take judicial notice that the South Carolina Secretary of State lists “Yacht Cove
Owners Association, Inc.” as a domestic Non-Profit Corporation in good standing.

15
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4. It is also undisputed that Plaintiff’s Amended Complaint identifies Dehart as a
member of tﬁe board of directors, as set forth above.

5. It is also undisputed that S.C Code Ann. § 33-31-834 provides, in pertinent part,
that “[a]ll directors, trustees, or members of the governing bodies of not-for-profit cooperatives,
corporations, associations, and organizations described in subsection (b) [including not-for-profit
corporations] are immune from suit arising from the conduct of the affairs of these cooperatives,
corporations, associations, or organizations. This immunity from suit is removed when the
conduct amounts to wilful, wanton, or gross negligence.”

6. It is undisputed that Plaintiff has not alleged that Dehart acted in a manner that
amounts to wilful, wanton, or gross negligence.

7. It is undisputed that, according to Plaintiff’s own allegations, Plaintiff is suing
Dehart for acts she took while acting as a member of the governing body of Yacht Cove. Indeed,
Plaintiff alleges that Dehart “admitted that she, along with. other members of Yacht Cove’s
Board, made the decision to charge the Aggrieved Parties for legal fees related to the previous
housing discrimination complaint filed on or about February 27, 2020,” and that “believed
Article IX of Yacht Cove’s Bylaws allowed the Board to assess the fees on behalf of Yacht
Cove.” (Amended Complaint, 9 15 and 17).

8. Indeed, Plaintiff admits that Dehart sought légal counsel prior to imposition of
fees on the Aggrievéd Parties. (Amended Complaint, §21).

LEGAL STANDARD

Under Rule 12(b)(6), SCRCP, a defendant may move to dismiss based on a failure to
state facts sufficient to constitute a cause of action. Baird v. Charleston County, 333 S.C. 519,

511 S.E.2d 69 (1999); Bergstrom v. Palmetto Health Alliance, 352 S.C. 221, 573 S.E.2d 805

16

692002€d3 1 202#3SVO - SYITd NOWWOD - NOLONIXAT - Wd 64:L €0 Unp L20Z - 3714 ATIVOINOYLOI TS



(S.C. App. 2002). A trial judge in the civil setting may dismiss a claim when the defendant
demonstrates the plaintiff has failed to. state facts sufficient to constitute a cause of action in the
pleadings filed with the court. Williams v. Condon, 347 S.C. 227, 553 S.E.2d 496 (Ct.App.2001).

LEGAL ARGUMENT

For the reasons set forth above, the claims that Plaintiff attempts to state against Dehart
must be dismissed with prejudice because they clearly run afoul of immunity provided to persons
such as Dehart in S.C Code Ann. § 33-31-834.

The policy underlying S.C Code Ann. § 33-31-834 is easy to grasp. Dehart is a volunteer
board member of a homeowner’s association (“HOA”). Persons who volunteer to serve their
neighbors as board members of an HOA should not be subjéct to suits seeking draconian
damages from would-be plaintiffs or regulatory agencies because the board members acted
wi‘thin the course and scope of their volunteer service.

To the extent that Plaintiff seeks to rely on its internal “Administrative Interpretation”
that individual board members of non-profit corporations are not immune from liability under the
South Carolina Fair Housing Law, such reliance is unavailing. Plaintiff’s internal interpretation
takes no account of S.C. Code Ann. § 33-31-834, and in any event, a mere administrative
interpretation may not take precedence over a statute.

CONCLUSION

For the reasons stated above, Defendant Maria Dehart respectfully requests that the Court

DISMISS the claims in Plaintiff’s Amended Complaint against her with prejudice, and any such

other and further relief as this Court may deem just and proper.

Dated this the 3rd day of June, 2021.

Respectfully submitted,
17
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RICHARDSON PLOWDEN & ROBINSON, P.A.

/s/ Eugene H. Matthews

Eugene H. Matthews, #10193

Post Office Drawer 7788

Columbia, South Carolina 29202

T: (803) 771-4400

F: (803) 779-0016

Email: gmatthews@RichardsonPlowden.com

COUNSEL FOR DEFENDANT MARIA DEHART
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON ) ELEVENTH JUDICIAL CIRCUIT
)
South Carolina Human Affairs ) C/A No. 2021-CP-32-00769
Commission, )
Plaintiff, )
) .
Vvs. ) PLAINTIFF’S MEMORANDUM .
) IN OPPOSITION TO DEFENDANT’S
Yacht Cove Owners Association, ) MOTION TO DISMISS MARIA DEHART
Inc., and Maria Dehart, )
)
Defendants. )
)

Defendant Maria Dehart (“Dehart”) seeks to be dismissed from this action on the grounds
that her volunteer service as Chair of Defendant Yacht Cove Owners Association, Inc. (“the
Board”), a domestic non-profit corporation, subjects her to the qualified immunity protections of
S.C. Code Ann. § 33-31-834. Plaintiff South Carolina Human Affairs Commission (“the
Commission”), who brings suit on behalf of the Aggrieved Party, opposes the motion and would
show unto the Court the following in support of its position:

BACKGROUND

As alleged in the Amended Complaint, the Aggrieved Party is a person who previously
filed a fair housing complaint'with the Commission, which the Commission dismissed. This
matter arises from Dehart placing a $2,850.00 lien against the Aggrieved Party’s property for the
purpose of recovering legal fees associated with that initial fair housing complaint. The Aggrieved
Party did not receive notice of the lien until appearing at the closing for the sale of their property.
The Aggrieved Party thereafter filed a second complaint with the Commission alleging that the
individualized assessment of legal fees constitutes unlawful retaliatfon. This is the fair housing
complaint giving rise to this action.

Also as alleged in the Amended Complaint, Dehart admitted that she, along with other

19
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members of the Board, made the decision to charge the Aggrieved Party for the legal fees
associated with their defending the initial fair housing complaint. Specifically, Dehart informed
the Commission’s investigator she believed the Board’s bylaws allowed for this fee assessment.
Dehart informed the Commission’s investigator that she told the Board’s accountant to assess these
legal fees against the Aggrieved Party. Dehart further informed the Commission’s investigator
that she failed to send prior notice of this fee assessment to the Aggrieved Party on the Board’s
behalf.

The Commission ma'intains Dehart’s decision to assess legal fees against the Aggrieved
Party was made in retaliation for the Aggriéved Party’s initial complaint to the Commission in
violation of S.C. Code Ann. § 31-21-80, which makes it “unlawful to coerce, intimidate, threaten,
or interfere with any person in the exercise of . . . any right granted” by the South Carolina Fair
Housing Act.

LEGAL STANDARD

Dehart moves for dismissal pursuant to Rule 12(b)(6), SCRCP. The court may dismiss a
complaint that fails “to state facts sufficient to constitute a cause of action.” Id. The court’s ruling
“must be bottomed and premised solely upon the allegations set forth by the plaintiff. The motion
will not be sustained if the facts alleged and the inferences reasonably deducible from the pleadings
would entitle the plaintiff to relief on any theory of the case.” Williams v. Condon, 347 S.C. 227,
232-33, 553 S.E.2d 496, 499 (Ct. App. 2001). |

ARGUMENT AND AUTHORITIES

The South Carolina Fair ﬁoushg Law is constructed in a manner that impliedly preempts
state-specific business law, leading to an absurd result should Defendant Dehart be dismissed
from this action pursuant to the Nonprofit Corporation Act.

Dehart asserts that S.C. Code Ann. § 33—31-834 entitles her to qualified immunity in this
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action. That statute, part of the South Carolina Nonprofit Corporation Act of 1994, provides
immunity from suit for “directors, trustees, or members of the governing bodies of not-for-profit
cooperatives, corporations, [and] associations” when suit arises “from the conduct of the affairs of
these cooperatives, corporations, associations, or organizations.” S.C. Code Ann. § 333 1-834(a).

The Commission submits the South Carolina Fair Housing Law preempts Dehart’s
invocation of qualified immunity. “Where a state statute conflicts with or frustrates federal law,
the former must give way.” Quigley v. Rider, 357 S.C. 477, 483, 593 S.E.2d 476, 479 (Ct. App.
2003) (citing Maryland v. Louisiana, 451 U.S. 725, 746, 101 S.Ct. 2114 (1981)). The conflicting
state laws at issue can be resolved with implied conflict preemption, which occurs “either where
compliance with both federal and state regulations is physically impossible or where the state law
‘stands as an obstacle to the accomplishment and execution of the full purposes and objectives of
Congress.”” Priester v. Cromer, 401 S.C. 38, 44, 736 S.E.2d 249, 252 (2012) (quoting Hines v.
Davidowitz, 312 U.8. 52, 67, 61 S.Ct. 399, 404 (1941)). “Evidence of preemptive purpose is
sought in the text and structure of the statute at issue.” Quigley v. Rider, 357 S.C. at 483, 593
S.E.2d at 479.

The Commission brings suit under the South Carolina Fair Housing Law, which was passed
in 1989 to implement “the policy of this State to provide, within constitutional limitations, for fair
housing throughout the State.” S.C. Code Ann. §§ 31-21-20; compare 42 U.S.C. § 3601 (Fair
Housing Act “Declaration of policy”). “Under general rules of statutory construction, a
jurisdiction adopting legislation from another jurisdiction imports with it the jﬁdicial gloss
interpreting that legislation.” Orr v. Clyburn, 277 S.C. 536, 540, 290 S.E.2d 804, 806 (1982).
While Clyburn specifically pertained to the South Carolina Human Affairs Law and Title VII of

the Civil Rights Act of 1964, the “essentially identical” provisions of the federal Fair Housing Act
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and the South Carolina Fair Housing Law similarly demand that cases interpreting provisions of
the federal Fair Housing Act “are certainly persuasive if not controlling” in construing our State’s
Fair Housing Law. Orr v. Clyburn, 277 S.C. at 540, 290 S.E.2d at 806.

Both “[t]he federal Fair Housing Act and South Carolina Fair Housing Law prohibit
discrimination in the rental of a dwelling based upon a person’s race, color, religion, sex, familial
status, or national origin.” SPUR at Williams Brice Owners Ass'n, Inc. v. Lalla, 415 S.C. 72, 89,
781 S.E.2d 115, 124 (Ct. App. 2015) (citing S.C. Code Ann. §. 31-21-40; 42 U.S.C. § 3604). A
complaint filed under the Fair Housing Law “means a written charge alleging a discriminatory
housing practice in compliance with the Act . . . or with the Department of Housing and Urban
Development [“HUD”] and referred to the Commission pursuant to Section 810(f) of Title VIII of
the Civil Rights Act of 1968, as amended by the Fair Housing Amendments Act of 1968.” S.C.
Code Regs. § 65-210(D)(2)(c) (emphasis supplied). The Act’s protections extend to retaliation
claims, prohibiting coercion, intimidation, threats, or interference “with any person in the exercise
of ... any right granted” by the Act. S.C. Coae Ann. § 31-21-80; 42 U.S.C. § 3617; see, e.g.,
Reyes v. Fairfield Properties, 661 F.Supp.2d 249, 265 (E.D.N.Y. 2009) (to succeed, a retaliation
claim brought pursuant to this section does not require any predicate finding of liability under the
Act’s enumerated substantive anti-discrimination provisions).

This Court should construe the provisions of the Fair Housing Law giving rise to a private
cause of action against Dehart to preempt the qualified immunity provision of the Nonprofit
Corporation Act. “The cardinal rule of statutory construction is to ascertain and effectuate the
intent of the legislature.” Hodges v. Rainey, 341 S.C. 79, 85, 533 S.E.2d 578, 581 (2000). Though
legislative intent “should be derived primarily from the plain language of the statute,” that plain

language must be read “in conjunction with the purpose of the entire statute and the policy of the
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law.” Peake v. S.C. Dep't of Motor Vehicles, 375 S.C. 589, 599-600, 654 S.E.2d 284, 289-90 (Ct.
-App. 2007). “In construing a statute, the court looks to the language as a whole in light of its
manifest purpose.” State v. Sweat, 379 S.C. 367, 376, 665 S.E.2d 645, 650 (Ct. App. 2008), aff'd
as modified, 386 S.C. 339, 688 S.E.2d 569 (2010). Courts “should reject statutory interpretations
that lead to results so plainly absurd they could not have been intended by the legislature or that
defeat the plain legislative intention.” Peake v. S.C. Dep't of Motor Vehicles, 375 S.C. at 599, 654
S.E.2d at 289.
To apply the 1994 Nonprofit Corporation Act rather than the earlier South Carolina Fair
Housing Law would lead to an absurd result. Unlike the Nonprofit Corporation Act, the Fair
Housing Act is entrenched with Title VIII of the Civil Rights Act, and contemplates the naming
of individual respondents under the circumstances giving rise to the complaint in this case.
Accordingly, the Commission has determined that individual board members of property owner’s
associations are not immune to liability in actions brought pursuant to the Fair Housing Law, and
this Court should defer to that interpretation.
A. The Fair Housing Law was enacted to protect the civil rights of the aggrieved party
The South Carolina Nonprofit Corporation Act cannot be applied in a manner that abridges
the civil rights of the aggrieved parties represented by the Commission. The prevention of housing
discrimination is a matter inextricably linked to the Equal Protection Clause. Village of Arlington
Heights v. Metropolitan Housing Development Corp.,429 U.S. 252,260, 97 S.Ct. 555, 561 (1977);
see also Katzenbach v. Morgan, 384 U.S. 641, 651, 86 S.Ct. 1717, 1724 (1966) (state may enact
legislation “to enforce the Equal Protection Clause” so long as statute(s) is “plainly adapted to that
end” and “consistent with the letter and spirit of the constitution”). “The purpose of the equal

protection clause of the Fourteenth Amendment is to secure every person within the State’s
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jurisdiction against intentional and arbitrary discrimination, whether occasioned by express terms
of a statute or by its improper execution through duly constituted agents.” Sunday Lake Iron
Co. v. Township of Wakefield, 247 U.S. 350, 352, 38 S.Ct. 495, 495 (1918).

Dismissing Defendant Dehart pursuant to a State-created business rule would frustrate the
federal underpinnings of this Fair Housing action. See Priester v. Cromer, 401 S.C. at 59, 736
S.E.2d at 260 (finding federal motor vehicle4standards impliedly preerhpt state-law products
~ liability claimsj; S.C. Farm Bureau Mut. Ins. Co. v. Mumford, 299 S.C. 14, 19, 382 S.E.2d 11, 14
(Ct. App. 1989) (in determining legislative intent, “there is no room for the courts to impose a
different judgment based ﬁpon their own notions of public policy”). The Nonprofit Corporation
Act does not share the same constitutioqal roots as those grounding the state Fair Housing Act.
Compare S.C. Code Ann. § 33-31-301, et. seq. (purposes and powers of nonprofit corporations)
with SPUR at Williams Brice Owners Ass’n, Inc. v. Lalla, 415 S.C. at 89, 781 S.E.2d at 124
(acknowledging classifications protected by state and federal housing laws). Further, Dehart sits
as a member of a pl'rivate homeowner’s board. She does not serve the public. See Williams v.

Condon, 347 S.C. at 233, 553 S.E.2d at 500 (“American courts have long recognized the existence

of immunity for public officers from personal liability for tortious acts- committed while serving -

in an official capacity.”).

‘Applying the proposed immunity provision would have a chilling effect on aggrieved
parties wishing to invoke the Fair Housing Law against the decisionmakers governing their
capricious homeowner’s associations and boards. See F. oster v. Barilow, 6 F.3d 405, 408 (6th Cir.
1993) (private party plaintiffs “are, in reality, the primary enforcers of the Fair Housing Act”);
MHANY Mgmt. Inc. v. Inc. Vill. of Garden City, 985 F. Supp. 2d 390, 415 (E.D.N.Y. 2013), aff'd

sub nom, Mhany Mgmt., Inc. v. Cty. of Nassau, 819 F.3d 581 (2d Cir. 2016) (refusing to weigh
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evidence which “would have a chilling effect on any [housing] entity’s willingness to enact similar
[antidiscrimination] guidelines”). The Fourth Circuit has spoken to this policy consideration,
stating:
In light of the public policy objectives inherent in encouraging private
plaintiffs to seek redress of [Fair Housing Act] violations, it would be incongruous

to allow bodies such as the HOA to enforce by contract an attorneys’ fees provision

against a plaintiff who has brought an [ ] action in good faith. Such a provision, if

enforced by the courts, would have the natural.and counterproductive effect of

dissuading individuals from filing [a Fair Housing] lawsuit when they have a

reasonable basis on which to assert their claims.

Scoggins v. Lee's Crossing Homeowners Ass'n, 718 F.3d 262, 276 (4th Cir. 2013) (refusing to
award attorneys’ fees and costs to prevailing defendanfs); see also Bryant Woods Inn, Inc. v.
Howard Cnty, Md., 124 F.3d 597, 606 (4th Cir. 1997) (rejecting ordinary application of loser-pays
system to plaintiffs bringiﬁg suit pursuant to the Fair Housing Act).

Dehart’s proposed application of S.C. Code Ann. § 33-31-834 would hinder the efforts of
Congress and the South Carolina General Assembly to promote the enforcement of civil rights
objectives. The qualified immunity statute therefore must “give way” to those provisions of the
South Carolina Fair Housing Law which give rise to a private cause of action. Quigley v. Rider,
357 S.C. at 483, 593 S.E.2d at 479.

B.  The Fair Housing Act contemplates that an individual board member may be held liable

“It is clear that the Fair Housing Act allows for claims to be brought against individual
Defendants.” Hous. Opportunities Project For Excellence, Inc. v. Key Colony No. 4 Condo.
Assoc., Inc., 510 F. Supp. 2d 1003, 1013 (S.D. Fla. 2007). The rationale lies in general principles
of agency law, which the Supreme Court has expressly applied to housing discrimination actions.

Meyer v. Holley, 537 U.S. 280, 285, 123 S. Ct. 824, 828 (2003). Elected board .members are

charged with representing the communal interest of all property owners, and are therefore “in a
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position to deny or make unavailable a portion of the building to plaintiff, or to discriminate against
plaintiff in the provision of h;)using services or facilities,” to include retaliation. Schroeder v. De
Bertolo, 879 F. Supp. 173, 178 (D.P.R. 1995). An individual board member of a community
association is a proper party when evidence shows the individual “personally participated in
discriminatory acts taken on behalf of the association.” Sara Pratt, “Proper Respondents in Fair
Housing Complaints” (Sept. 4, 2014 HUD memo)'(citing Hous. Opp. Project for Excellence,Inc.
v. Key Colony No. 4 Condo. Ass’n, supra); 1 Housing Discrim. Practice Man. § 2:26 (“Who can
be sued”); Robert G. Schwemm, Housing Discrimination Law and Litigation § 12B:2 (July 2021)
(“Who may be liable under the Fair Housing Act—Principals and agents”).

Other courts have declined to grant summary judgment in favor of individual board
members. The Georgia Court of Appeals has vacated summary judgment in a retaliation case
against a condominium association and individual members of its board of directors. Bailey v.
Stonecrest Condominium Ass n Inc., 304 Ga.App. 484, 484, 696 S.E.2d 462, 464 (Ga. Ct. App.
2010). In that case, the plaintiffs alleged individual members of their owner’s association board
proposed amending the by-laws for the discriminatory purpose of prohibiting property owners
from leasing their units to minorities. Id. at 489, 696 S.E.2d at 467. The G‘eorgia Court of Appeals
found the plaintiffs had established a prima facie case for discrimination, therein noting that the
Georgia Fair Housing Act “is nearly identical to the Federal Fair Housing Act,” and expressly

- “consider[ing] federal cases construing the FHA persuasive precedent applicable to the instant
dispute.” Id. at 487, n.3, 696 S.E.2d at 466, n.3.

An individual member of the defendant homeowner’s association’s board of directors was

properly named in Scroggins v. Lee’s Crossing Homeowner’s Ass 'n, a Fourth Circuit case wherein

plaintiffs brought suit for the board’s failure to act on a requested exception to the covenants sought
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to accommodate the plaintiffs’ partially paralyzed son. 718 F.3d at 267. Evidence showed the
plaintiffs informed the association’s board members of their request in writing, but the board tabled
the request and failed to communicate with the plaintiff. Sixteen months later, one board member
finally feached out to the plaintiffs seeking details in support their request. Id. at 268.

Relying upon Meyer v. Holley, supra, the United States District Court for the Southern
District. of Florida found plaintiffs in a fair housing action stated a sufficient claim against
individual board members by alleging “that the board of directors each personally and intentionally
discriminated against” them. Hous. Opportunities Project For Excellence, Inc. v. Key Colony No.
4 Condo. Assoc., Inc., 510 F. Supp. 2d at 1014; Sabal Palm Condominiums of Pine Island Ridge
Assoc., Inc. v. Fischer, 6 F.Supp.3d 1272, 1294 (S.D. Fla. 2014) (holding president of HOA’s

board of directors liable for personally contributing to HOA’s refusal to accommodate under

FHA). Courts in the Ninth Circuit have similarly declined to find individual board members could -

not be found liable in fair housing actions. Hernandez v. Golf Course Ests. Home Owners Ass'n,
454 F. Supp. 3d 1029, 1039 (D. Or. 2020); Sanzaro v. Ardiente Homeowners Ass'n, 364 F.Supp.3d
1158, 1177-80 (D. Nev. 2019) (finding board members individually liable for denying reasonable
accommodation); Fielder v. Sterling Park Homeowners Ass'n, 914 F.Supp.2d 1222, 1229 (W.D.
Wash. 2012) (holding that president and board members may be held individually liable for their
personal involvement in FHA violations); United States v. Tropic Seas, Inc., 887 F.Supp. 1347,
1365 (D. Haw. 1995) (denying HOA board member’s summary judgment motion because there
was a genuine issue of material fact as to whether defendant participated or acquiesced in FHA
violations).
_C. Administrative Interpretation asserts an individual board member may be held liable

As a general rule, courts defer to state agency interpretations of their own regulations. City

27

69£002€dOL20Z#ASVYO - SY31d NOWWOD - NOLDNIXTIT - INd S0:€ 62 190 1202 - A3 114 ATIVOINOYLOT 1T



of Arlington, Tex. V. F.C.C., 569 U.S. 290,307, 133 S.Ct. 1863, 1874-75 (2013). “If the statute
or regulation ‘is silent or ambiguous with respect to the specific issue,’ the court then must give
deference to the agency’s interpretation of the statute or regulation, assuming the interpretation is
worthy of deference.” Kiawah Dev. Partners, Il v. S.C. Dep't of Health & Envtl. Control, 411 S.C.
16, 33, 766 S.E.2d 707, 717 (2014) (quoting Chevron, USA Inc. v. Nat. Res. Def. Council, Inc.,
467 U.S. 837, 843, 104 S.Ct. 2778, 81 L.Ed.2d 694 (1984)). “The construction of a statute by the
agency charged with its administration will be accorded the most respectful consideration and will
not be overruled absent compelling reasons.” Brown v. S.C. Deﬁ 't of Health & Env't Control, 348
S.C. 507, 5 15, 560 S.E.2d 410, 414 (2002) (internal quotation and citation omitted).

Citing the South Carolina Fair Housing Law, HUD guidance, and relevant case law, the
Commission’s Administrative Interpretation #4 asserts that individual board members §f
homeowner’s associations can be held liable as “Persons™ under S.C. Code Ann. § 31-21-30(9).
In reaching its interpretation, the Commission relies upon HUD guidance stating that individual
board members should be named when “the facts presented during intake allege that these board
members directly participated in the alleged discriminatory housing practice.” Title VIII Complaint
Intake, Investigation, and Conciliation Handbook (8024.1) at 4-16, available at
https://www.hud.gov/program_offices/administration/hudclips/handbooks/theo/80241.

Here, the Commission alleges Dehart’s individualized assessment of attorneys’ fees
against the Aggrieved Party constitutes unlawful retaliation “against any person because that
person has made a complaint . . . or participated in any manner in a proceeding under the Fair
Housing Law.” S.C. Code Regs. § 65-219(3)(6). Evidence alleged in the Amended Complaint
supports a conclusion that Dehart took part in, authorized, and/or ratified the discriminatory

conduct forming the basis for this retaliation suit: as alleged in the Amended Complaint, Dehart
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decided to assess the Aggrieved Party with legal fees associated with Yacht Cove’s defense of the
Agegrieved Party’s initial fair housing complaint. Dehart instructed Yacht Cove’s accountant to
assess these fees against the Aggrieved Party. To add insult to injury, Dehart knowingly withheld
notice of her decision until the Aggrieved Party appeared at the closing for the sale of her Yacht
Cove property. Under this theory, facts are sufticient to entitle the Aggrieved Party.to relief by
and through the Commission, pursuant to S.C. Céde Ann § 31-21-80.
'CONCLUSION

The Commission submits that, for the foregoing reasons, the South Carolina Fair Housing
Law preempts the qualified immunity provi;ion of the South Carolina Nonprofit Corporation Act.
Accordingly, the Court should deny Defendant Dehart’s motion to dismiss, find the qualified
immunity provision upon which Defendant Dehart relies does not apply to this action, and further
find the Commission’s complaint states facts which sufficiently establish a cause of action under
S.C. Code Ann. § 31-21-80.

Respectfully submitted,

Lee Ann Watson (SC Bar No. 78376)
lwatson@schac.sc.gov

Caroline Scrantom (SC Bar No. 101357)
cscrantom(@schac.sc.gov

South Carolina Human Affairs Commission
1026 Sumter Street, Suite 101

Columbia, SC 29201

803-737-7800

ATTORNEYS FOR PLAINTIFF

Octobér 29,2021
Columbia, South Carolina
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON ) ELEVENTH JUDICIAL CIRCUIT
)
South Carolina Human Affairs ) C/A No. 2021-CP-32-00769
Commission, )
Plaintiff, )
)
VvS. )
)
Yacht Cove Owners Association, )
Inc., and Maria Dehart, ) PLAINTIFEF’S MOTION TO
) ALTER OR AMEND JUDGMENT
Defendants. )
)

On December 16, 2021, this Court entered an order (Or.) granting Defendant’s Rule
12(b)(6), SCRCP, motion to dismiss Defendant Maria Dehart (Dehart) as an individually named
party to this action. Plaintiff South Carolina Human Affairs Commission (the Commission) hereby
moves to alter or amend judgment pursuant to Rule 59(e), SCRCP, and would show unto the Court
the following in support of its motion:

A motion to alter or amend judgment is contemplated in two situations: for reconsideration
when a party “believes the court has misunderstood, failed to fully consider, or perhaps failea to
rule on an argument or issue;” and “when an issue or argument has been raised, but not ruled on,
in order to preserve it for appellate review.” Elam v. S.C. Dept. of Transp., 361 S.C. 9, 24, 602
S.E.2d 772, 780 (2004). The Commission respectfully moves before the Court to reconsider its
order for two reasons. First, to address a misapprehension of the deferential standard to be applied
to an agency’s interpretation of its own statutes and regulations. Second, to furnish a ruling on the
issue of implied preemption.

I. The Commission’s Administrative Interpretation #4 is neither arbitrary,

capricious, nor manifestly contrary to the statutes and regulations the General

Assembly has enumerated to the Commission.

In granting Dehart’s Rule 12(b)(6), SCRCP motion, the Court ruled that “a mere
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administrative interpretation may not take precedence over a statute,” and found the Commission’s
Administrative Interpretation #4 manifestly contrary to a statute found in the Nonprofit

Corporation Act. (Or. at 3-4). The Court further found that the Commission exceeded its authority

and overrode the intent of the General Assembly when it named Dehart as an individual defendant

in its fair housing suit. (Or. at 4).

In so finding, this Court expressly relied on the case of Kiawah Dev. Partners, II v. S.C.
Dep't of Health & Env't Control, 411 S.C. 16, 766 S.E.2d 707, 719 (2014)—a case that considers
when a court must give deference to an agency’s interpretation of the statutes the agency is charged
with administering. Kiawah advises that deference is given to an administrative interpretation
unless it is “arbitrary, capricious, or manifestly contrary to the statute” that is the subject of the
agency’s interpretation. Id. at 34-35, 766 S.E.2d 707 at 718. The case offers no support for the
legal conclusion that an administrative interpretation is afforded no deference should
circumstances give rise to discord between the interpretation and a statute wholly outside the scope
of the laws administered by the agency. Yet, the Order adopts Kiawah for that very purpose.

Instead of ruling upon whether the Commission’s interpretation of its own statutes and
regulations was reasonable and entitled to deference, the Court deferred to a statute wholly
unassociated with the South Carolina Fair Housing Law for reasons unrelated to the scope of the
Commission’s duties in enforcing the South Carolina Fair Housing Law. This is a
misapprehension of the deferential standard pertaining to an agency’s interpretation of its own
statute or regulation.

Interpreting and applying statutes and regulations administered by an
agency is a two-step process. First, a court must determine whether the language of
a statute or regulation directly speaks to the issue. If so, the court must utilize the

clear meaning of the statute or regulation. If the statute or regulation is silent or
ambiguous with respect to the specific issue, the court then must give deference to
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the agency's interpretation of the statute or regulation, assuming the interpretation
is worthy of deference. . . .

Advancing to the second step, we must first consider the scope of South
Carolina’s deference doctrine. In this State, the doctrine can be traced back to Read
Phosphate Co. v. South Carolina Tax Commission, 169 S.C. 314, 168 S.E. 722
(1933), where this Court adopted the deference doctrine from United States
Supreme Court precedent, stating: “The construction given to a statute by those
charged with the duty of exercising it is always entitled to the most respectful
consideration, and ought not to be overruled without cogent reasons.” The Court,
again relying on federal case law, stated the rationale for the rule as: “The officers
concerned are usually able men, and masters of the subject. Not unfrequently they
are the draftsmen of the laws they are . . . called upon to interpret.” Thus, we give
deference to agencies both because they have been entrusted with administering
their statutes and regulations and because they have unique skill and expertise in
administering those statutes and regulations.

As repeatedly stated in our decisions, our deference doctrine provides that
courts defer to an administrative agency's interpretations with respect to the statutes
entrusted to its administration or its own regulations unless there is a compelling
reason to differ.

Accordingly, the deference doctrine properly stated provides that where an
agency charged with administering a statute or regulation has interpreted the statute
or regulation, courts, including the ALC, will defer to the agency's interpretation
absent compelling reasons. We defer to an agency interpretation unless it is
arbitrary, capricious, or manifestly contrary to the statute.

Kiawah, 411 S.C. at 32-35, 766 S.E.2d at 717-18 (cleaned up).
The agency cases Kiawah catalogues for it’s enunciated test consistently apply this
deference doctrine to situations where a regulation or administrative interpretation is alleged to
conflict with a statute charged to the agency’s enforcement—not to a statute from an Act not within
the agency’s purview. Barton v. S.C. Dept. of Probation Parole and Pardon Service;v, 404 S.C.
395, 415-18, 745 S.E.2d 110, 121-23 (2013) (reviewing DPPPS’ application ?f its own statute);
CFRE, LLC v. Greenville County Assessor, 395 S.C. 67, 77, 716 S.E.2d 877, 882 (2011)
(reviewing DOR'’s interpretation of the revenue laws DOR administers); S.C. Coastal

Consversation League v. S.C. Dep’t of Health & Envtl. Control, 363 S.C. 67, 74, 610 S.E.2d 482,
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486 (2005) (determining which DHEC regulation applied to action undertaken by DHEC’s
OCRM); Brown v. Bi-Lo, Inc.,354 S.C. 436, 440, 581 S.E.2d 836, 838 (2003) (deciding
reasonableness of Worker’s Compensation Commission’s interpretation and administration of a
statute from Worker’s Compensation Act); Brown v. S.C. Dep't of Health & Envil. Control, 348
S.C. 507, 515, 560 S.E.2d 410, 414 (2002) (deciding reasonableness of DHEC’s OCRM
interpretation and. administration of DHEC’s regulations relating to stormwater management);
Dunton v. S.C. Bd. Of Examiners in Optometry, 291 S.C. 221, 223, 353 S.E.2d 132, 133 (1987)
(reviewing Board of Optometry’s interpretation of its own statutes); Faile v. S.C. Employment Sec.
Comm’n, 267 S.C. 536, 230 S.E.2d 219 (1976) (reviewing Employment Securities Commission’s
administration of its own regulations); Hadden v. S.C. Tax Comm’n, 183 S.C. 38, 38, 190 S.E. 249,
252-53 (1937) (deferring to construction given to income tax statue by tax commission charged
with duty of executing said statute). See Kiawah, 411 S.C. at 33 n.7-8, 766 S.E.2d at 717 n.7-8
(reminding of adoption of deference test enunciated in Chevron, U.S.A., Inc. v. Natural Res. Def’
Council, Inc., 467 U.S. 837, 843, 104 S.Ct. 2778, 2782 (1984)).

The Court’s reliance on Brooks v. S.C. State Bd. of Funeral Service, 271 S.C. 457, 247
S.E.2d 820 (1978), additionally highlights the applicability of the above-cited test to an agency’s
own statutory and regulatory interpretations, rather than the transposition of one agency’s
enforcement standards to a statute from a wholly unrelated Act. In Brooks, the court reviewed the
State Board of Funeral Service’s own administrative regulation and found it in conflict with the
statute governing the State Board of Funeral Service. 271 S.C. at 461-63, 247 S.E.2d at 822-23.
Yet, in this case, the Court cited Brooks in support of its finding that the Nonprofit Corporation
Act takes precedence over an administrative interpretation promulgated by the agency charged

with carrying out the Fair Housing Act, in a suit brought by that agency under the Fair Housing

33

69£002€dOLZ0C#ASYO - SYI1d NOWWOD - NOLONIX3T - AV L0:LL 62 28d 1202 - T4 ATIVOINOYLOT 1T



Act. To conflate a statue from the Nonprofit Corporation Act as a compelling reason to reject the
Commission’s agency interpretation regarding a suit brought pursuant to its own Fair Housing
Law is a misapprehension of the standard to be applied to the issue before the Court.

The Court should instead address the plain language of the Commission’s own statute, S.C.
Code Ann. § 31-21-40(9), which defines person as “one or more individuals . . . .” alleged by the
Commission to have violated the Fair Housing Law, in relation to the Commission’s
Administrative Interpretation #4, which asserts that individual board members of homeowner’s
associations can be held liable as “Persons” subject to the Fair Housing Law. The Court should
defer to the Commission’s Administrative Interpretation #4, as that Interpretation pertains to the
law it is charged with enforcing, and as the Commission’s Administrative Interpretation #4 is not
arbitrary, capricious, or manifestly. contrary to the Fair Housing Law.

The Court should additionally find that, given the propriety of the Commission’s reliance
on its own statutes and agency interpretations, the facts presented in the amended complaint are
sufficient to state a cause of action brought pursuant to S.C. Code Ann. § 31-21-80 and guided by
S.C. Code Regs. § 65-219(3)(e). This is because evidence alleged in the amended complaint
supports a conclusion that Dehart took part in, authorized, and/or ratified the discriminatory
conduct forming the basis for this retaliation suit. As alleged in the amended complaint, Dehart
decided to assess the Aggrieved Party with legal fees associated with Yacht Cove’s defense of the
Aggrieved Party’s initial fair housiné complaint. Dehart individually consulted with counsel for
the purpose. Dehart instructed Yacht Cove’s accountant to assess these fees againét the Aggrieved
Party. To add insult to injury, Debart knowingly withheld notice of her decision until the
Aggrieved Party appeared at the closing for the sale of her Yacht Cove property.

Dehart’s individualized assessment of attorneys’ fees against the Aggrieved Party
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constitutes unlawful retaliation “against any person because that person has made a complaint . . .
or participated in any manner in a proceeding under the Fair Housing Law.” S.C. Code Regs. §
65-219(3)(e). The facts alleged in the amendea complaint constitute an intentional act of
discrimination which the Commission is charged with enforcing under the Fair Housing Law,
which is why the Commission has not alleged negligence, or gross negligence. Notably, an
intentional act is of higher scienter than the willful wanton conduct prescribed by the Nonprofit
Corporation Act’s qualified immunity statute. N

The Commission has alleged facts in support of an intentional act of discrimination
sufficient to sustain Dehart’s Rule 12(b)(6), SCRCP, motion, and the Court’s Order of Decen£ber
16, 2021 should be amended accordingly.

IL. The Nonprofit Corporation Act does not offer a compelling reason to differ with
the Commission’s Administrative Interpretation #4 and Fair Housing Law, which
preempts the Nonprofit Corporation Act for purposes of actions brought
pursuant to the Fair Housing Law.

This Court found that the agency interpretation the Commission cited in support of its
position “is void and unenforceable” because it conflicts with a statute from a wholly separate Act.
(Or. at 3-4). The Court found the Commission’s Administrative Interpretation #4 “in direct
contravention of S.C. Code Ann. § 33—31-834,” part of Nonprofit Corporation Act, and found that
the Commission exceeded its authority and overrode the intent of the General Assembly without
applying the standard adhering to the Commission’s implied preemption argument. (Or. at 4).

To find, as this Court has, that the Nonprofit Corporation Act invalidates the Commission’s
interpretation and administration of its own Fair Housing Law erroneously implies that the
Nonprofit Corporations Act impliedly repealed the Fair Housing Law. This is not a compelling

reason to hold void and unenforceable the Commission’s administration of its own law, see

Kiawah, 411 S.C. at 32-35, 766 S.E.2d at 717-18, as the aims and purposes of the Fair Housing
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Law are inextricably linked to the Equal Protection Clause and incorporated to the State of South
Carolina though the Fourteenth Amendment to the United States Constitution.

The Commission argued, but the Court did not address, that the South Carolina Fair
Housing Law preempts Dehart’s invoéation of qualified immunity. The Commission brings suit
under the South Carolina Fair Housing Law, which was passed in 1989 to implement “the policy
of this State to provide, within constitutional limitations, for fair housing throughout the State.”
S.C. Code Ann. § 31-21-20; compare 42 U.S.C. § 3601 (Fair Housing Act “Declaration of
policy”). Our Fair Housing Law is essentially identical, and was adopted for the essentially
identical purpose, as the federal Fair Housing Act. “The federal Fair Housing Act and South
Carolina Fair Housing Law prohibit discrimination in the rental of a dwelling based upon a
person’s race, color, religion, sex, familial status, or national origin.” SPUR at Williams Brice
Owners Ass’n, Inc. v. Lalla, 415 S.C. 72, 89, 781 S.E.2d 115, 124 (Ct. App. 2015) (citing S.C.
Code Ann. § 31-21-40; 42 U.S.C. § 3604).

A complaint filed under the Fair Housing Law “means a written charge alleging a
discriminatory housing practice in compliance with the Act . . . or with the Department of Housing
and Urban Development [“HUD”] and referred to the Commission pursuant to Section 810(f) of
Title VIII of the Civil Rights Act of 1968, as amended by the Fair Housing Amendments Act of
1968.” S.C. Code Regs. § 65-210(D)(2)(c). The Fair Housing Law’s protections extend to
retaliation claims, prohibiting coercion, intimidation, threats, or interference “with any person in
the exercise of . . . any right granted” by the Act. S.C. Code Ann. § 31-21-80; 42 U.S.C. § 3617.
And, “Persons” subject to the Commission’s enforcement of the Fair Housing Law means “one or
more individuals . . . .” S.C. Code Ann. § 31-21-40(9).

When, as here, “an agency’s construction of a statute regarding its operation . . . is
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reasonable and furthers the legislative intent,” the Court must defer to the agency’s interpretation.
Mitul Enterprises, L.P. v. Beaufort Cty. Assessor, 410 S.C. 430, 434, 764 S.E.2d 720, 722 (Ct.
App. 2014). South Carolina’s adoption of the “essentially identical” provisions of the federal Fair
Housing Act “imports With it the judicial gloss interpreting that legislation.” Orr v. Clyburn, 277
S.C. 536, 540, 290 S.E.2d 804, 806 (1982). Unlike the Nonprofit Corporation Act, the Fair
Housing Law is derived from and entrenched with Title VIII of the federal Civil Rights Act. The
Law, and the purpose of the Commission’s enforcement of the Law, is to prevent housing
discrimination—which is a matter inextricably linked to the Equal Protection Clause. Village of
Arlington Heights v. Metropolitan Housing Development Corp., 429 U.S. 252, 260, 97 S.Ct. 555,
561 (1977); see also Katzenbach v. Morgan, 384 U.S. 641, 651, 86 S.Ct. 1717, 1724 (1966) (state
may enact legislation “to enforce the Equal Protection Clause” so long as statute(s) is “plainly
adapted to that end” and “consistent with the letter and spirit of the constitution”).

This Court’s alternative application of S.C. Code Ann. § 33—31-834 hinders the efforts of
Congress and the South Carolina General Assembly to promote the enforcement of civil rights
objectives. The Commission is charged with the prevention of housing discrimination and must
have a means of enforcing the Fair Housing Law. The state-created business rule offers no
compelling reason to diverge from the Commission’s implemented procedures and administrative
interpretations, particularly when that state-created business rules lacks the same constitutional
roots as those grounding the_state Fair Housing Act. Compare S.C. Code Ann. § 33-31-301, et.
seq. (purposes and powers of nonprofit corporations) with SPUR at Williams Brice Owners Ass'n,
Inc.v. Lalla, 415 S.C. at 89, 781 S.E.2d at 124 (acknowledging classifications of persons protected
by state and federal housing laws). Members of homeowner’s associations are charged with

representing the communal interest of all property owners. They are therefore in a position to
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make individualized decisions that may amount to discrimination. They shouid not be insulated
from liability for individualized actions resulting in discrimination in provision of housing services
or facilities, the terms and conditions attached to those housing services or facilities, or acts
conducted in retaliation for one constituent’s engagement in any activity protected by the Fair
Housing Law.

As applied in this case, the Nonproﬁt Corporation Act “‘stands as an obstacle to the
accomplishment and execution of the full purposes and objectives of Congress,’” and leads to an
absurd result that could not have been intended by the General Assembly. Priester v. Cromer, 401
S.C. 38, 44, 736 S.E.2d 249, 252 (2012) (internal quotation omitted); see Pedke v. S.C. Dep't of
Motor Vehicles, 375 S.C. 589, 599, 654 S.E.2d 284, 289 (Ct. App. 2007). It should be rejected for
that reason.

Accordingly, the Commission respectfully ésks this Court to reconsider the findings of its
December 16,2021 Order and find that the Fair Housing Law gives rise to a private cause of action
against Dehart because the Fair Housing Law, the Constitutional considerations underlying the
Fair Housing Law, the Commission’s regulations, and the Commission’s Agency Interpretation
#4 are derived from and entrenched with Title VIII of the federal Civil Rights Act, and therefore
impliedly preempt the Nonprofit Corporation Act in actions brought pursuant to the Fair Housing
Law.

Respectfully submitted,

s/Caroline Scrantom
Caroline Scrantom (SC Bar No. 101357)
cscrantom(@schac.sc.gov
Jamie Smith (SC Bar No. 101367)
jsmith@schac.sc.gov

South Carolina Human Affairs Commission
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December 29, 2021
Columbia, South Carolina

1026 Sumter Street, Suite 101
Columbia, South Carolina 29201
803-737-7800
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State of South Carolina

Court of Common Pleas
County of Lexington

South Carolina
Human Affairs Commission
Plaintiff, Transcript of Record

V. 2021-CP-32-00769

The Yacht Cove Owners
Association, Inc., and
Maria Dehart

Defendants.

November 2, 2021
Lexington, South Carolina
(via Webex remote platform)

BEFORE:

The Honorable H. Steven DeBerry, IV, Judge.

APPEARANCE S:
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PROCEEDINGS
* * %

THE COURT: Good afternoon. This is
Case No. 2021—CP-32—00769, South Carolina Human
Affairs Commission versus fhe-Yacht Cove Owners
Association. And I believe this is a motién to
dismiss by Defendant -- aqd is that Ms. Dehart.

MR. MATTHEWS: Yes, sir, Your Honor. .

THE COURT: Okay.

And, Ms. Dehart, so are -= you're represented
Eogay by Ms. Scrantom; is that right?

MR. MATTHEWS: No, no; by me;, sir,

Mr. Matthews.

THE COURT: Okay. Then, Mr. Matthews, it's
your motion, right?

Mk. MATTHEWS: Yes, Your Honor. And I dan
procéed whenever you're ready. . |

THE COURT: All ;ight. I'@ happy fo hear from
you.

MR. MATTHEWS: Thank you, Your Honor. It's a

pleasure to be in your court.

“The motion that was filed on behalf of

 Ms. Dehart is based on two things. First of all,

there's a statute in South Carolina law,. under the

non*profit statutes, that forbids partiés, includihg

a1 . 1
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ghe Commission, from doing whaﬁ'it’s doing, which is
suing a -- what is, in this case, a volunteer member
of a board of a non-profit from suit for moﬁey
damages. And it provides immunity-from-such suits,
excepttin cases of things like éross negligence. |
And the statute is longstanding and is
designed, as you might imagine, to provide
volunteers like Ms. Dehart, or others who afe

serving in non-profits, the certain level of

immunity from these types of suits:

I understand that, on Friday, the Commission

' filed a response. to the motion, arguingvtwo things,

we would think, ineffectively. The first is, is
that the statute -- the statutes under. which it's

preceding the South Carolina Fair,Housing Act have

somehow implied an action against én‘individual._

While we searchedlhigh and low for the
actual -- in the actual Act for‘such an explicit

power to bring an action against an individual board

. member of a respondéent and, of course, you can't

find it. That's in part why we believe -- the

Commission now believes it importantlfor this Court

to rule that there is an implied'rr and, again, to

read from page 4 of its own brief: This Court

- should construe to provisions of the Fair Housing.
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Law giving iise to a pzi&até cauée of-action égainst
Dehart;, agalnst an individual, to preempt quallfled
immunity prov1310n of the Non-Profit Corporation
Act.

Well, as Your Honor is aware, it's a

time-honored job of the Court to construe statutes.

'And the cardinal rule -- and I'll just =- the

cite -~ the most recent cite is Davis v. School
Dlstrict of Greenville County, 374 S.C. 49 The
goal of’statutory construction is to harmonize
conflicting statuéé, wheneve: possible, and to
prevent4an interpretation that wéuld lead to.a
result that is plainly absurd.

And I think what you have before you is a
contested view of what is absurd. 1In their brief;
they -- Comm1581on defines absurdlty in this regard
as .the 1nab111ty of’ the Commission to sue
individuals, And they appear to do that on two
grounds: The first is, if this were a fedéral

statute, there is -- there are cases from other

- jurisdictions that have construed the Federal Fair

- Housing Act to prevent individgal'liability.

Now, the obvious answer to that is, well, it --

then HUD may have —-- if HUD wanted to bring

Ms. Dehart into the casé, then a different agency,
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under a different stétutg, under a federal st%tufe,
should have'brogght‘thelcase1 And that-diqn4t
occur. | | |

The State, tthugh_the‘Commission)'has brought
the claim under a state.statute. And having
appeared and practiced before the Commission for
decades now, I can téll-you that the differences
between federal antidiscrimination'statutesL_be it
employmerit or housiné, are different than state
sfatutes, They're just different. Remedies are .
different; causes of action are different. They're
just differént; - Forms are different. Théy‘re
diffégent. |

One thing, if they had actually brougﬁt a claim
under the.Federal Housing Act, the Federal Fair
Housing Act, ﬁhe casé wouldn't be in this court; it
would be'removed‘to a federal jurisdiction because
it wohld arise under US Constitution, not in State
law.

So the brief that the Qommission submitted to
you is filled with :efefences tohfederal'law, whicp

is ihapplicable here because there's not a cause 6f_

"< action arising undér federal law. And as much as

they would like -- and, if I were them, I would try

to beguile you, frankly, intd considering this to be
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a federal cause.of action, which it is not.

The second:is'this -—- and; again, there's
plenty of precedent fof that, and the most commgn{
one is the difference between fhe State's humar - |
affairs iaw and Tifle 7 of the Civil Rights Action,
1964. They're aifferent'caUSes of action; they're

different forums; they're -- that they're brought

‘under; they're different statuteés of limitation; all

that is different.

And also, you know,_nptably, therefs no
individual liabilit? Qnder Title 7 or, fo: that
matter, the state human affairs law. So there's
that.v.

The second is this: When you lock at, as we -

" think this Court's duty to both litigants is to

construe State law in a way, as our Supréme Court
demahds that we do, to harmonize what may appear to
be'conflicting,sﬁatutes ana, perhaps, without
reason, the Commission has stated, Look, it's one of

our jobs -- one of our jobs is to try to remedy fair

. housing issues and we think that we can do this or

only dé_this by -suing individuals.

Well, that's just not true. Even if you grant
this motion, Yoir Honor, Ms. Dehart will be
dismissed as a party, the Yacht Cove Home Owners

45
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Assoéiatioﬁ-wiLl remain. And to the exteﬁﬁ,
although we cqqtést the CommiSSioh's legal theofieg,
it will continue to sue Yacht Cove and to attempt,
we think, in a misguided fashion, but if -- you

know, they're happy to think otherwise. They're

._regulators'—— if they think that it's important

public pdlicy for them to continue to sge.Yacht Cove
in this case, they may'ao so. .

Yacht Cove has not filed a motion to dismiss;
Maria Dehart has. There'sfaAdifference. So it's a
canard to allege that somehow reading'tﬂe statutory
language of the state fair housing act in

conjunction with the state nonprqfit corporations

. act somehow leads to an absurd result.

The'§nly absurd’resﬁlt that could resulﬁ from
your work today,.respectfully, Your Honor, would be
for you to find'thét, for whatever reason, there's
spmehow a preemption-df one state statute over
another. If anything, because there is no specific
private right of action égainst'an individual
described in the state fair hpuéiﬁg act and that

there is a specific provision' of immunity to an

- individual who is on a board of a non-profit

corporation, like Ms. Dehart was, according to their

own complaint.
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Again, this is a motion to dismiss. We are

taking those parts of her complaint as true. And,

- indeed, they are true. Ms. Dehart acted within thé

course and scope of her duty as the part of the

- boéard, nothing more. There's no allegation she

acted ‘cutside the scope of that duty. And, oh, by
the way, the Board -- the Aésociatioﬁ can only act

through.its board mqﬁbers who are making.corporate

~decisions. That's in part why, wisely, the

Legislature included a provision immunizing board
members from these types of actions.

Now, let me be the first to say that while I
applaud, you know, the Commission's effofts to do
what I think it should do, it's not uncommon for
requlators to overreach, which is what's happened
here. 1If the Commissioﬁ wants to sue the Homeowners
Association, we'll fight them, bﬁt at least not on
that ground.

To try tQ_bring in an individual volunteer

board member who was just doing, you know, what the

| Board voted to do is exactly why the Legislature

immunizZed people like Ms. Dehart from these types of
actions. It does not frustrate the Commission's “job

in the least. They can continue to sge,ias they

wish and as they are, the Homeowners Assggiation,
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We will fight them as the Homeowners Association.
But to attempt to strongfa:m a homeowners,
association to do the bidding of the Commission by

going after individual defendants, number one, is

" not authorized. If yQﬁ look at the Act and tﬁe

. provisions that permit the Commission to bring.

actions, that is not in there. That's why they've
asked for you te conjure -- the word they used is

implied. We would argue they want you to create,

. out of whole cloth, a private right of action

against an ind;vidual.defendant,_thdh does not.
exist.

Sb when you're construing the two pfovibions
here, both the provision under the state fair
housing act, which permits the Commission to bring a

cause of action, and the Nonprofit Aqt,'which

_immunizes folks like Ms. Dehart, you actually can

construe them in a way that permits you to

_effectuate the policies of both Without one running

rough shot of the other but, frankly, Your Honof, we

~would respectfully submit you're not permitted to

do.

Here, the Commission can effectuate its

purposeé by. suing the Homeowners Association, which

is not granted immunity under this nonprofit act.
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It can also hdnor'thé Legisléture’s will énd obéy

the Legislature's will under the nonprofit act while

noting that, you know, if there's something contrary

here, the specific takes pbrecedent over, certainly,

an implied right of action or even a general right

7

of action. That's the rules of the road for how we
construe statutes. And, for that reason, you know,
I understand. And, certainly, they've been
industrious abouf finding fede;al law from other.
jurisdictions that cqngtfue a statute that is not at
issue here.

IiunAerstand their feliance on Orr v. Ciyburn

which says, you know, we can lodk. to federal law to

' help guide us, but it can't run rough shot over a

state statute. Theére was nothing like 31- -= I'm

-sorry,_33~31-834 at issde in Clyburn v. Orr; just

Wésn't there. That was an issue that did not

relate.

And, oh, by the way, even Orr v. Clyburn has

" given way in situations where the statutory
construction or the statutory schemes at issue in
- that case between Title 7 of the Civil Rights Act of

'“1964Hand the state human affairs law undep, I'm

sorry, Title 1, Chapter 13, where they are
different. And they are} at times, different in the
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same way it may be that -- under fhe fedgrél fait,
hOuSiﬂQ act, it may be that some jurisdic;ions |
permit individual liability under a statutory schéme
thét’s not at issue here. |
The,cléim biought against the iﬁdividﬁal, Mar;e'
Dehart, is brought under the state --= the-gtate fair °

housing act, and that alone. So it really does the

Court no good -- or, -frankly, I would say the Court

has not assisted in its efforts to reach a just
verdict here or just decision here by relying on law
that hég nothing to do with a state statutory
scheme. - |

Here, your job, we respectfully argue, is to do
what ordinarily is required. You're trying to
ascertain and effectuate the intent of the |
Legislature, the South Carolina General AsSembly, as
spokén through both the Nonprofit Corporations Act
and the state fair housiﬁg.

And so two things: - First .of all, there's not
really a provision in the state fair housing act to
sue individual;i That's .why they want you -- when‘I
say.they, I mean the Coﬁmissioh, wants you to grgéte
on todéy, Second, ‘even if it were created,

Ms. Dehart. is immune.
Now, here,.We're talking about == because we're
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dealing Withknoﬁ-profits, you know, we understand -
that your decision would be'necesgérily,limi;ed té.
non-profits. It may, perhaps, have to wait fof
anbtheﬁ day, for another court tg decide-whethe:
for-profit corporations or individuais.in fhose
corporations could be sued, because 33-31-834
doesn't &dpply to them.

I think you'd still have to deal with whether

ot not there's a private right of action against an

individual under this paft of the act. But, . |
Happily;ni don't think you need to reach that today.
Here today, we're dealing>with non—prdfitsé today,
we're dealing with the Act itself.

And we would urge you to find in the first --
nﬁmber one, deny the requésts of the Commission to
create, today, a private right of action ag;inst
individuals unde: the sfate fair'housing act and
then, secondariiy, but as importantly, dismiss the
claim ﬁnder the immunity statute that we've been
discuésiﬁg. |

And I'm, of course,. ready to answer any
quéstions.

THE COURT: All righf. I’ll'bé happy to hear -
from ‘Ms. Scrantom.

‘MS. SCRANTOM: Thank you, Your Honor. May it
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please the Court? Cardline Scrantom appearing on
behalf of the Human Affairs Commission.
Uniquely, under our'commissionﬁs;Statutory

scheme, when individuals come to us and file a

housing discrimination complaint, it is, by statute,

by reguiation7 dual filed with HUD, in addition to
being filed and investigated by the South Carolina
Human Affairs COmmiSsion,

~ Our fair housing,léw is unique in that way, and
that ﬁeans that our fair houéing law, in its adbpted
form, the wéy-that-it waS'adopted and approved by
South Céroiina's General Assembly, is thatlit was -
modeled after and pointblank adopted from the
federal fair housing act. | .

That means.that our fai£ hopsing law is, in
éSSehce -- it has been incorpbrated to'our state
through the Equal.P:oteqtion Clause of th¢‘14th
Amendment; and its aim is to provide a cause of
action to eliminate discrimination in housing
practices and to promote the policies of the federal
fair houéing act through the state.

We operate under a memorandum of understanding

" with HUD in investigating these cases for that -

puﬁpbse. And so, unlike other federal statutes

which may vary from state statutory schemes and; in

52



10

11

12 .

13

14
15
16

17

18

19
20
21

22

23

A24

25

~ this instance, a state-specific business where

hon-prcfit corporate rule that the General Assémply
has adopted with a whole nother intent,vthe
constitutional ties and rooté of the South éérolina
Eaif Housing law would mandate that the intent of °
the passing of that entire act prevail over the
application of qUalified immunity to Ms. Dehart,
again, under that state-specific business rule.
In this vein, our complaint is sufficient on

its féce as alleged against.Ms.'Dehart as an
individual because the fair.héﬁSing law does

contemplate that an individual board member or any

-community association member would be named as a -

defendant in an action brought by an aéency who has
béen entrusted with enforcing fair housing
requlations.

And so, for this réason, we ask that youlwéuld
defer to our,agency'sjinterpretation, whiqh

specifically states that fair housing law violations

-may be alleged agairst anyone that directly

‘participates in the discriminatory aét,

In addition to this, of course, state-specific.
agency interpretation, HUD's guidance, which has
been cited in my memorandum, and other fedeéral

guidance, also cited in my memorandum, provide that
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individualsamay be named in fair housing suits so

- long as there's information that has been uncovered

in the agency's inveetigation that iqdiqetes that
thet named iﬁdividual was a key_decisionmaker in the
underlying discriminatory behavior that forms the
basis for the.complainti 'It's e simple appligatiqn
of agency law. | |

This is a retaliation case;, which is 3 little

.unique, and we are alieging that Ms. Dehart

individually part1c1pate in the assessment of legal
fees == of attorneys' fees of an ind1v1duallzed |
homeowner within Yacht Cove's association. The
facts.giving rise to‘these allegetions begin
specifically at paragraph 15 of our complaint.

And you will see there, between paragraphs 15
and 22, that the evidence uﬁQOVered in .our agency's.
investigation show that Ms. Dehart individually
eohsulted with an attorney for the'purpose'of.
determining whether she could and wouid assess
attorneys' fees against.the specific homeowners who
are our aggrieved parties in this action.

- Then she took the extra step of contacting the

‘accountant for Yacht Cove and having those fees

assessed. And, of course, our aggrleved party

learned of the fees when they showed up at the real
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estate closing when they sold the property.

A targeted asséssment of legal fees is a falr

' hou31ng law v1olat10n under our retaliation statute,

whlgh }s statute 31-21-80. And the accompanying
regulation for that is regulationh 55-219-3(e) which
says or shows or provides guidance for you to be
able to find that the targeted assessment of 1e§al

fees constitutes a fair housing law violation

because, in this case, as alleged in the complaint,
it was done purely as a result of Yacht Cove having

to defend against our aggrieved party's filiné of a

fair housing cemplaint, which happened prior.
And I know that that retaliation basis can get

a little confusing; however, whenever you have a

‘housing'p:ovider or, in this case; an HOA, who takes

a targeted action against one homeowner just because

. that homeowner participated in any type of activity

that is protected by the fair housing act, there.is
cause for a retaliation suit. And that's what we
have in this instance.

Qualified immunity should not appiy because of
the constitutional root's in which our fair housing
law is geounded. Additionally, Ms. Dehart, she:
sefﬁes a private homeowners asso¢iation board. In
no way does she serve or protect the public
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interest, and so she should be able to be

'ipdiVidually liable under agency principles here.

Qualified immunity traditionally is a

privilege, again, that applies to someone who does

something for the public interest. That does not
apply here. Also, qualified immunity shQul& not be
able to apply because it would have a chilling
effect on other homeowners, any pther homeowner,.or
any .other renter who has been targetéd by the HOA in
which they live because they did something,
essentially, that the HOA didn't agree with.

So in this way, thelfair housing law is
intendea to be'g check and a balance'agqinst
homeowners associations who would otherwise be able
to continue to target and aésess fines against .
individuals fof exercising their rights under the

act. That would include, as it did in this case,

- - filing a fair housing complaint with ouf agency or

with HUD or even for requesting an accomodation or a

‘ modification because they have some type of

disability.

And so, for these reasons, esseﬁtially, we'd
ask that you deny the motion to aismisS; Thé.HUD 
and our agency guidance allows for én indiyidual to

be liable under our fair housing law, and we would
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ask that you find that the qualified immunity’
provision does not apply to individual board members
for these reasons.

THE COURT: All right.

MR. MATTHEWS: Your Honor, may I respond?

THE COURT: Absolutely.

MR. MATTHEWS: Well, Your Honor, I'll be
honest. The argument that whether or not the
immunity exists is entirely misplaced. This is
not -- this is a creature of statute. The General
Assembly has already decided for us that the
immunity exists and applies directly to-folks like
Ms. Dehart. 1It's actually baked into the statute
itself. 1It's explicit.

So there is no debate about whether immunity
exists or applies because, regardless of what Fhe
state human affairs commissions may think about it,
their creators, the General Assembly has made that
decision for us. So there is no more debate about
whether or not that immunity applies to Ms. Dehart.
;t does. And it's not because I say so; it's
because the General Assembly says so. That's an
easy one. It applies. There it is.

The second is this: As far cHilling effect is

concerned, first of all, there is no chilling effect
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because the SCHAC cohtih@es'to suge the proper party
here, the Yacht Cove Homeowners - Association.

- Now, the Yacht Cove.Homeéowners Association igs

going to fight this because it believes that the

Commission has horribly oﬁerreached here. And, you
know, because the Commission hds gone into some Qf
the facts, well, we'll =- they'll join them in doing
SO.

'And there's a complaint that was filed by theA
aggrieved party so-named in the complaint was
rejected because it was groundless. There was no'
basié for it, in spite of every-possiblé efforf by
the Commissioh to make it s¢. Even they had4tQ
admit at the end of the day -- and the Homeownersz
Association Act permits the Homeowners Assoc¢iation
to do what it did; That's not just a creature of
contract or of .a declération applied to a homeowners
association, that's‘actually also in the statutes
that govern homeowners:associations. Wé're
permitted to do thié.

And Ms. Dehart, fap from acting on her éwn, far
from acting, you knowz reckle;sly! actually vetted
herself on behalf of -- or vetted the Aésociatioﬂﬂ@
intentions with a .lawyer.- She didn't run out and,

on her owﬁ[ file a lien. $Sheé carefully considered
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it. But also ---and} ééain, this isnactually'in the
complaint itself. | | |

I'm not arguing oﬁtside the pleadings. Thel
pleadings recite how Ms. Dehart'carefully coﬁsﬁdéréd
and consulted with an attorney before the Béard
itéelf took its action. |

So the chilling effect argument is neiﬁher here

-nor there. The Commission can and will contihue --

unless I miss my mark, and I don't think I have

here -- even if you dismiss Ms. Dehart, the case

will continue ag&inSt what we regard as the proper
defendant here, which is the Association. That,
they will do all live-long day, and that will
prdceed until trial by jury.

'Now, the -- so in terms_of‘atguing that there's
somehow a -= a qualified immunity doesn't actually
éxist, we simply commend you to the statute itself.
That argument, frankly, we don't understand. The
immunity is there for all to see.

Now, in terms of -= I believe there's an

- argument that bécause the federal law or because the

agency has interpreted federal law to permit it to

bring individual actions under the state law, we.
simply say administrative -— it's -- it hardly needs
t6 be said that administratiVe-interprétations die
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at the feet of a Statutdry'injunction othérwise,.

SCHAC's a creation of'tne General Assembly. It
cannot violate statutes passed by generél assembligs
or create new causes of action in the absénce Qf.an
actieh by the General Assembly because it beliéves
it's consistent with some federal authority.

‘SCHAC does not interpret or does nét enforce
federal requirements on the General Assembly. If
the General Assembly does not give them authority to
do so,bthat's the beginning ana end of their

authority. Indeed, the recent public discussion

'ébout South Carolina OSHA being requnsive to the

governor, not to fed OSHA, makes that clear.

And if the feds want to take whatever action

theys want to take, if they want to revoke OS&A'S -

state OSHA's charter, in the same way if federal HUD

wants to revoke-any authority they give to the state

human affairs commission because they don't like

what the General Assembly has done, that is not for
this Court or for the Commission to decide. That is
for the General Assembly to decide and no othefs,':

That is a political decision on the part of

elected leaders, not bufeaucrats. And with respect, .

not even the Court, the job that'you'have, we argue,
is very circumspect. It is statutory construction.

60



10
11
12

13

14
15
16

17

18

19
20
21

22.

23

24

25

And in that regard, we believé that your purpoee is
clear because the statutes are clear.
If the Commission wants to-sue the Homeowners

Association in order to vindicate a-right‘that ve,

. frankly, disagree with; if they want to go before a

jury and plead their case a regulatory agency over
these people, we think they have the statutory right

to do so. We're not here about that. We're here

* about Ms. Dehart today.

And with respect to opposing counsel and, of

‘course, with respect undyingly to the Court, we
. respectfully request that you, you know, consider .

our arguments, as well as opposing counsel's. And

we do respectfully request.that you agree with us
and dismiss Ms. Dehart, and Ms. Dehart alone? from
this action of brejudice.

THE COURT: All right.

Anything furthet,‘Ms. Scranton?

MS.. SCRANTOM: Briefly, Your Honor; if I may.

- We're not asking you to create, essentially, a new
- cause of action here. We are asking you to

'interpret the existing guidance from our agency,

from HUD, and look at the intent of the entlre South

' Carolina Falr Housing Law. And additlonally in.

"'Support, I wOuid point to, I believe it's -31-21-39
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whiéh is our definitional scheme at the beginning of

our fair housing law, which does address the

definition of a person, including one or more

individuals.

And so we would cite to that, just as’
additional support that the exiSting‘éuidance,-the
existing statutory scheme allows for an individual

and contemplates that an individual board member or

- community association member, regardless of their

-yolUnﬁeer status, would be able to be held liable.

THE CdURT; All right.
MS. SCRANTOM: 1I'd be happy to answer any
questions that you have for us. '
| THE COURT: I think it's pretty élear what my
job is here. I appreciate eﬁeryb¢dy being so Cleé;
and.boncise. I mean, I certainly want to take a

look at the statutes and read all the pertinent

-filings and everything that's happened here:

I don't =- i don't == I really don't like to do
this, but I got reassigned this week. I.got.three
weeks in a row of common pléas non-jury by the time
we get through next week in Horry County.

'But; having said that, I‘ve»already‘got-some e
quite a bit of work to try to figure. out. Bgt‘iﬁ
you don't mind, I'd appreciate it if'ybu CQﬁld
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submit proposed ordeps‘and meybe that can help me.
MR. MATTHEWS: Well, - certainly, Your Hdnor.-
When would you want them? .

- THE COURT: I mean, I' leave it up to you. I-

don t want to put anybody in a tlght spot. But, you

know, maybe --

MR. MATTHEWS: Well, Your Honor, could you turn
your attentioﬁ to them in; say, three weeks?

THE COURT: That would be fine. Yeah,
ahSOlutely.

MR. MATTHEWS: Unless opposing counsel has a --

~unless she needs more time, which we are happy to

accede to. Four weeks?

MS. SCRANTOM: Three weeks is fihe with me.
Three weeks of CPNJ rosters is a lot, so three weeks
ie good.

MR. MATTHEWS: Well, Your Honor, I'm heppy to
look at the =- my caleéndar. Ahd my spouse would be

reminding me that in three weeks, we are at

Thanksgiving, and she has plans. So could we say by

December 1lst, which is about four weeks from now?
THE'COURT: I'm fine with that --
MR. MATTHEWS: Okay.
THE COURT: -- unless opposing counsel has an

issue,
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MS. SCRAN%OM: jThat would be fine with us, Your
Honor. | |

THE COURT: Okay. And I really appreciate it.
I wanf to give it, you know, the proper reView.aﬂd
make sure we make the right deciéion.

MR. MATTHEWS: Very good, Your HOnor;'»

THE COURT: That will be fine. - December 1st,
we will look for that. |

MR. MATTHEWS: Very good. Thank'yOu, ¥oun
Hono:; Have a good day.

THE COURT: And ‘you.

== END OF TRANSCRIPT OF RECORD --..
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON ELEVENTH JUDICIAL CIRCUIT
South Carolina Human Affairs C/A No. 2021-CP-32-00769
Commission,

Plaintiff,
Vs. PLAINTIFE’S PROPOSED

ORDER DENYING DEFENDANT’S
Yacht Cove Owners Association, MOTION TO DISMISS MARIA DEHART

Inc., and Maria Dehart,

)
)
)
)
)
)
)
)
)
)
)
)
Defendants. )
)

NOW COMES BEFORE THE COURT Defendant Maria Dehart’s motion to dismiss
brought pursuant to Rule 12(b)(6), SCRCP. The undersigned conducted a heéring on this matter
on November 2, 2021, via WebEx. Present at the hearing were Eugene H Matthews, Esq., on
behalf of Maria Dehart (Dehart), and Caroline‘Scrantom, Esq., on behalf of the South Carolina
Human Affairs Commissiox; (the Commission). Having considered the pleadings, the motion, and
the argument of counsel, the Court DENIES the motion for the reasons set for below.

Legal Standard

To survive a motion to dismiss, a complaint must “state facts sufficient to constitute a cause
of action.” Rule 12(b)(6), SCRCP. The Court’s ruling on said motion “must be bottomed and
premised solely upon the allegations set forth by the plaintiff. The motion will not be sustained if

‘the facts alleged and the inferences reasonably deducible from the pleadings would entitle the
plaintiff to relief on any theory of the case.” Williams v. Condon, 347 S.C. 227, 232-33, 553
S.E.2d 496, 499 (Ct. App. 2001).
Factual Basis
Plaintiff South Carolina Human Affairs Commission has filed suit under the South

Carolina Fair Housing Law, S.C. Code Ann. § 31-21-10, ef seq., and alleges that Defendants
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* Yacht Cove Owners Association, Inc. (Yacht Cove) and Dehart retaliated against Aggrieved
Parties Charles and Patricia Rentz (Rentz) in violation of S.C. Code Ann. § 31-21-80. The factual
basis for the retaliation claim lies in the Commission’s allegation that Yacht Cove and Dehart
levied legal fees against Rentz at the closing of the sale of her Yacht Cove property. As alleged
in the amended complaint, these legal fees were associated with Yacht Cove’s defense of a fair
housing complaint Rentz filed with the Commission prior to the property’s sale, and Dehart was
instrumental in the decision to individually assess those fees against Rentz.

Dehart seeks to be dismissed from this action on the grounds that her volunteer service as
Chair of Yacht Cove Owners Association, Inc., a domestic non-profit corporation, subjects her to
the qualified immunity protections of S.C. Code Ann. § 33-31-834. At the hearing, Dehart did
not dispute the factual basis for the amended complaint. Rather, Dehart contends that the South
Carolina Nonprofit Corporation Act of 1994 provides immunity from suit for “directors, trustees,
or members of the governing bodies of not-for-profit cooperatives, corporations, [and]
associations”—including board members of private homeowners associations—when suit arises
“from the conduct of the affairs of these . . . organizations.” S.C. Code Ann. § 33-31-834(a).
Dehart asks the undersigned to apply this state-specific business statute fo this fair housing action
as a matter of first impression in our courts, and as a means of insulating individual homeowners
association board members from purported over-regulation by the state agency vested with the
authority to enfdrce the South Carolina Fair Housing Law.

Conclusions of Law

The undersigned finds that, like the federal Fair Housing Act, the South Carolina Fair

Housing Law contemplates the naming of an individual board member as a defendant in a suit

brought pursuant to that law, so long as the facts alleged in the complaint indicate the individually
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j
named board member directly participated in the alleged discriminatory housing practice.

The Commission’s internal guidance has determined that individual board members of
property owner’s associations are not immune to liability in actions brought pursuant to the Fair
Housing Law, and this Court defers to that interpretation. Kiawah Dev. Partners, IIv. S.C. Dep't
of Health & Envtl. Control, 411 S.C. 16,33, 766 S.E.2d 707, 717 (2014) (quoting Che;)ron, US.A,
Inc. v. Nat. Res. Def- Council, Inc., 467 U.S. 837, 843, 104 S.Ct. 2778, 81 L.Ed.2d 694 (1984)).
Citing the South Carolina Fair Housing Law, HUD guidance, and relevant case law, the
Commission’s Administrative Interpretation #4! asserts that individual board members of
homeowners associations can be held liable as “Persons” under S.C. Code Ann. § 31-21-30(9).
In reaching its interpretation, the Commission relies upon HUD guidance stating that individual
board members should be named when “the facts presented during intake allege that these board
members directly participated in the alleged discriminatory housing practice.” Title VIII Complaint

Intake, Investigation, and Conciliation Handbook (8024.1) at 4-16.% This Court agrees. 3

! Adopted July 10, 2018, and published at https://schac.sc.gov/about-us/divisions-departments/
legal-division. )

2 Available at https://www.hud. gov/program_offices/administration/hudclips/handbooks/fheo/
80241. Additional guidance not cited in the Commission’s Administrative Interpretation similarly
instructs that an individual board member of a community association is a proper party to a fair
housing action when evidence shows the individual “personally participated in discriminatory acts
taken on behalf of the association.” Sara Pratt, “Proper Respondents in Fair Housing Complaints”
(Sept. 4,2014 HUD memo); | Housing Discrim. Practice Man. § 2:26 (“Who can be sued”); Robert
G. Schwemm, Housing Discrimination Law and Litigation § 12B:2 (July 2021) (“Who may be
liable under the Fair Housing Act—Principals and agents”).

3 The Commission’s Agency Interpretation is not the-only guidance on this issue. The United States
Supreme Court has expressly applied general principles of agency law to housing discrimination
“actions, allowing for individual liability. Meyer v. Holley, 537 U.S. 280, 285, 123 S. Ct. 824, 828
(2003). The Fourth Circuit recognizes that individual homeowners association board member may
be a properly named defendant in a fair housing action. Scoggins v. Lee’s Crossing Homeowners
Ass’n, 718 ¥.3d 262, 266-67 (4th Cir. 2013). And, a number of other jurisdictions have recognized
individual liability for owner’s association board members in actions brought pursuant to state or
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In 1989, the General Assembly passed the South Carolina Fair Housing Law to implement
“the policy of this State to provide, within constitutional limitations, for fair housing throughout
the State.” S.C. Code Ann. § 31-21-20. Both “[t]he federal Fair Housing Act and South Carolina
Fair Housing Law prohibit discrimination in the rental of a dwelling based upon a person’s race,
color, religion, sex, familial status, or national origin.” SPUR at Williams Brice Owners Ass’n,
Inc. v. Lalla, 415 S.C. 72, 89, 781 S.E.2d 115, 124 (Ct. App. 2015) (citing S.C. Code Ann. § 31—
21-40; 42 U.S.C. § 3604). The Act’s protections extend to retaliation claims, prohibiting coercion,
intimidation, threats, or interference “with any person in the exercise of . . . any right granted” by
the Act. S.C. Code Ann. § 31-21-80; 42 U.S.C. § 3617. The Commission’s administration and
enforcement of the Fair Housing Law further mirrors that of HUD, the federal agency éharged
with the administration and enforcement of the federal Fair Housing Act. For example, a
complaint filed under the Fair Housing Law “means a written charge alleging a discriminatory
housing practice in compliance with the Act . . . or with the Department of Housing and Urban
Development [HUD] and referred to the Commission pursuant to Section 810(f) of Title VIII of

the Civil Rights Act of 1968, as amended by the Fair Housing Amendments Act of 1968.” S.C.

federal fair housing laws. Hernandez v. Golf Course Ests. Home Owners Ass’n, 454 F. Supp. 3d
1029, 1039 (D. Or. 2020); Sanzaro v. Ardiente Homeowners Ass'n, 364 F.Supp.3d 1158, 1177-80
(D. Nev. 2019); Sabal Palm Condominiums of Pine Island Ridge Assoc., Inc. v. Fischer, 6
F.Supp.3d 1272, 1294 (S.D. Fla. 2014); Fielder v. Sterling Park Homeowners Ass'n, 914
F.Supp.2d 1222, 1229 (W.D. Wash. 2012); Hous. Opportunities Project For Excellence, Inc. v.
Key Colony No. 4 Condo. Assoc., Inc., 510 F. Supp. 2d 1003, 1013 (S.D. Fla. 2007) (“It is clear
that the Fair Housing Act allows for claims to be brought against individual Defendants™); United
States v. Tropic Seas, Inc., 887 F.Supp. 1347, 1365 (D. Haw. 1995); Bailey v. Stonecrest
Condominium Ass’n, Inc., 304 Ga.App. 484, 487-89, 696 S.E.2d 462, 466-67, n.3 (Ga. Ct. App.
2010) (remanding case for consideration on the issue of whether individual board members of a
condominium association engaged in discriminatory retaliation by proposing by-law amendments
that would prohibit property owners from leasing to minorities); Bailey, supra, at n.3 (finding
Georgia’s fair housing act “nearly identical to the Federal Fair Housing Act” and expressly
“consider[ing] federal cases construing the FHA persuasive precedent applicable to the instant
dispute”).
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Code Regs. § 65-210(D)(2)(c).

“Under general rules of statutory construction, a jurisdiction adopting legislation from
another jurisdiction imports with it the judicial gloss interpreting that legislation.” Orr v. Clyburn,
277 S.C. 536, 540, 290 S.E.2d 804, 806 (1982). Though legislative intent “should be derived
primarily from the plain language of the statute,” that plain language must bé read “in conjunction

»with the purpose of the entire statute and the policy of the law.” Peake v. S.C. Dep't of Motor
Vehicles, 375 S.C. 589, 599-600, 654 S.E.2d 284, 289-90 (Ct. App. 2007). The “essentially
identical” provisions of the federal Fair Housing Act and the South Carolina Fair Housing Law
similarly demand that jurisprudence interpreting provisions of the federal Fair Housing Act “are
certainly persuasive if not controlling” in construing our State’s Fair Housing Law. Orr, supra;
compare S.C. Code Ann. § 31-21-20, et seq. with 42 U.S.C. § 3601, et. seq.

Because our Fair Housing Law is derived from the federal Fair Housing Act found in Title
VIII of the Civil Rights Act of 1968, its adoption is rooted in the Fourteenth Amendment of the
‘United States Constitution.* As a result, Dehart c4annot invoke the qualified immunity provision
of the wholly separate and state-specific South Carolina Non-Profit Corporation Act. To do so
would frustrate the federal underpinnings of this fair housing action by hiﬁdering the efforts of the

South Carolina General Assembly to enforce civil rights objectives. See Priester v. Cromer, 401

* The prevention of housing discrimination is a matter inextricably linked to the Equal Protection
Clause, the purpose of which “is to secure every person within the State’s jurisdiction against
intentional and arbitrary discrimination, whether occasioned by express terms of a statute or by its
improper execution through duly constituted agents.” Sunday Lake Iron Co. v. Township of
Wakefield, 247 U.S. 350, 352, 38 S.Ct. 495, 495 (1918); SPUR at Williams Brice Owners Ass’n,

Inc. v. Lalla, 415 S.C. at 89, 781 S.E.2d at 124 (acknowledging classifications protected by state
and federal housing laws). See Village of Arlington Heights v. Metropolitan Housing Development
Corp.,429U.S. 252,260, 97 S.Ct. 555, 561 (1977); see also Katzenbach v. Morgan, 384 U.S. 641,
651, 86 S.Ct. 1717, 1724 (1966) (state may enact legislation “to enforce the Equal Protection
Clause” so long as statute(s) is “plainly adapted to that end” and “consistent with the letter and
spirit of the constitution”).

69



S.C. 38, 44, 736 S.E.2d 249, 252 (2012) (finding federal motor vehicle standards impliedly
preempt state-law products liabilit}; claims); S.C. Farm Bureau Mut. Ins. Co. v. Mumford, 299 S.C.
14, 19, 382 S.E.2d 11, 14 (Ct. App. 1989) (in determining legislative intent, “there is no room
for the courts to imposé a different judgment based upon their own notions of public policy”). The
South Carolina Nonprofit Corporation Act cannot be applied in a manner that abridges the civil
rights of the aggrieved parties represented by the Commission, and its qualified immunity statute
must “give way” to those provisions of the South Carolina Fair Housing Law which give rise to a
private cause of action.” Quigley v. Rider, 357 S.C. 477,483, 593 S.E.2d 476, 479 (Ct. App. 2003)
(citing Maryland v. Louisiana, 451 U.S. 725, 746, 101 ‘S.Ct. 2114 (1981)).

The Coﬁrt finds the Commission’s amended complaint states facts sufficient to constitute
a cause of action against Dehart under the Fair Housing Law. The Commission’s amended
complaint alleges Dehart played an individualized role in making the decision to charge Rentz for
the legal fees associated with Yacht Cove’s defense of Rentz’s initial fair housing complaint.
Specifically, the amended complaint alleges Dehart informed the Commission’s investigator she
believed the Board’s bylaws allowed fof this fee assessment. The amended complaint alleges the

Commission’s investigation revealed Dehart was the primary contact for the attorney Yacht Cove

> The undersigned recognizes that precluding individual liability under the Fair Housing Law
would provide a mechanism for individual homeowners association board members, privately
elected to serve a private body of homeowners rather than any public purpose, may then shield
themselves from liability regardless of whether they are personally responsible for levying any
discriminatory act upon a member of their constituency. This is not the result the Fair Housing
Act endorses or intends, and it cannot be the result intended by South Carolina Fair Housing Law.
Additionally, private party plaintiffs “are, in reality, the primary enforcers of the Fair Housing
Act.” Foster v. Barilow, 6 F.3d 405, 408 (6th Cir. 1993). Precluding suit against individual board
members where evidence suggests they are in fact individually liable for the discriminatory act
“would have the natural and counterproductive effect of dissuading individuals from filing [a Fair
Housing] lawsuit when they have a reasonable basis on which to assert their claims.” Scoggins v.
Lee’s Crossing Homeowners Ass'n, 718 F.3d at 276.
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hired to defend Rentz’s fair housing complaint. As alleged in the amended complaint, the legal
fees assessed against Rentz derived from Dehart’s individual consultations with this legal counsel.
The amended complaint further alleges Dehart informed the Commission’s investigator that she
instructed the Board’s accountant to assess these legal fees against the Aggrieved Party. Dehart
further informed the Commission’s investigator that she personally failed to send prior notice of
this fee assessment to the Aggrieved Party on the Board’s behalf.

The facts as alleged in the amended complaint establish that Dehart directly participated in
the alleged discriminatory housing practice by playing an instrumental and individualized role in
the assessment of legal fees against Rentz. The amended complaint therefore gtatés facts sufficient
to state a cause of action against Dehart pursuant to S.C. Code Ann. § 31-21-80, which makes it
“unlawful to coerce, intimidate, threaten, or interfere with any person in the exercise of . . . any
right granted” by the South Carolina Fair Housing Law. See also S.C. Code Regs. § 65-219(3)(e).
The South Carolina Nonprofit Corporations Act does not-insulate Dehart from liability under the
Fair Housing Law. Accordingly, the Court DENIES Dehart’s motion to dismiss, and finds the
facts allegéd in the Commission’s amended complaint are sufficient to state a cause of action
against Maria Dehart as an individual board member of the Yacht Cove Owner’s Association, Inc.

AND IT IS SO ORDERED.

The Honorable H. Steven DeBerry, IV

This day of :

, South Carolina

71



Scrantom, Caroline . .
“

From: Scrantom, Caroline

Sent: Wednesday, December 1, 2021 4:40 PM

To: hsdeberrylc@sccourts.org

Cc: Gene Matthews; Smith, Jamie

Subject: SC Human Affairs Comm’n v. Yacht Cove Owners Assoc. Inc. and Maria Dehart (2021-
CP-32-00769)

Attachments: Plantiffs Proposed Order Denying MTD Dehart.docx

Dear Mr. Thompson,

For Judge DeBerry's consideration, | have attached a proposed order dismissing Defendant Dehart’s motion to
dismiss. Our submission follows the November 2 motions hearing in this Lexington County matter. Proposed orders

were requested from each party at the conclusion of the hearing. If you should have any questions or concerns, please
do not hesitate to contact me.

Thank you,

Caroline Scrantom

Staff Counsel

SC Human Affairs Commission
1026 Sumter Street, Suite 101
Columibia, SC 29201

0: 803-737-4678

cscrantom @schac.sc.gov
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Confidentiality Notice

This email and any files transmitted with it are confidential and intended solely for the use of the individual or
entity to whom they are addressed. If you have received this email in error please notify the sender of the message
immediately. This message may contain information that is proprietary, privileged, confidential or otherwise
legally exempt from disclosure and is intended only for the individual named. If you are not the named addressee
you are not authorized to read, print, retain, copy or disseminate this message or any part of it. Your assistance is
appreciated.

Aviso de Confidencialidad

Este mensaje (incluyendo los archivos adjuntos) estd dirigido solo al receptor seiialade y puede contener
informaci6n de caricter privilegiada, privada o confidencial. Si usted no es el receptor seiialado o bien si ha
recibido este mensaje por error, por favor notifique inmediatamente al remitente y elimine el mensaje original.
Cualquier otro uso de este mensaje de correo electrénico estd prohibido. Gracias por su cooperacién.
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Counsel for Appellant certifies that this Record on Appeal contains all material proposed
to be included by any of the parties and not any other material and this this Record on Appeal
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