From: Amy Price

To: Court Of Appeals Filings

Cc: Jay Thompson; helen.hiser@mgclaw.com; anna.yeandel@mgclaw.com; Jeanne Monroe; Adam Bach
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*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Good afternoon:

Attached for filing please find appellant’s initial reply brief, along with the
proof of service. Delivery of the attached on the respondents has been
accomplished contemporaneous with the filing of this email.

If we can provide you with any additional information at this, please do not
hesitate to call or email.

Thank you for your assistance.

Amy M. Price
Litigation Paralegal

Eller Tonnsen Bach, LLC
Attorneys at Law

1306 S. Church Street
Greenville, SC 29605
Phone: (864) 236-5013
Fax: (864) 312-4191

aprice@etblawfirm.com

www.etblawfirm.com

“The truth is incontrovertible. Malice may attack it, ignorance may deride it, but in the end, there it
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ARGUMENT

Appellants submit this brief reply to address two points raised by Respondents. First,
Respondents argue that because neither the first nor second motions to amend were sent to the trial
judge, “the matters raised in this appeal are not properly preserved for appellate review.” Clark
Initial Brief at p. 10-11; Bobcat Initial Brief at p. 20-21. In support of this position, Respondents
cite to a Court of Appeals case that upheld a trial court’s decision to deny a Rule 59 motion based
on non-compliance with Rule 59(g). Smith v. Fedor, 422 S.C. 118, 126, 809 S.E.2d 612, 616 (Ct.
App. 2017).

A Rule 59 motion can be denied on the basis that it was not sent to the trial judge, but the
trial judge is not required to deny the motion on that basis. Instead, whether to deny a motion on
that basis is within the sound discretion of the trial court. Gallagher v. Evert, 353 S.C. 59, 63, 577
S.E.2d 217, 219 (Ct. App. 2002) (“we find no error with the trial court’s decision to decide the
motion despite [the appellant’s] failure to comply with Rule 59(g), SCRCP.”). Respondents raised
their Rule 59(g) arguments at the hearing on Appellant’s motion to reconsider. The court was
aware of those arguments and could have chosen to deny the motion on Rule 59(g) grounds. He
did not and the issues raised by the motion to reconsider are properly preserved. See November
19, 2021 Order; see also Hearing Tr. at 3:23 — 4:13.

Second, Respondent Bobcat accuses Appellant of “vacillat[ing]” between attempting to
justify Appellant’s prior counsel’s conduct and arguing that Appellant’s prior counsel abandoned
Appellant. Bobcat Initial Brief at p. 17. Bobcat’s argument misunderstands Appellant’s position.
Appellant’s position is not that its prior counsel’s conduct is justified. Appellant’s position is that

his prior counsel’s conduct does not rise to the level of meriting the “harsh medicine” of dismissal





or default. Griffing Grading & Clearing, Inc. v. Tire Serv. Equip. Mfg. Co., 334 S.C. 193, 198,
511 S.E.2d 716, 718 (Ct. App. 1999). Said differently, an attorney can “willfully and unilaterally
abandon” his client without engaging in “bad faith, willful disobedience, or gross indifference to
the rights of the adverse party” in discovery practice sufficient to support the “severe punishment”
of default of dismissal. Although Mr. Rosemond abandoned his client, his conduct was not
sufficiently egregious to merit dismissal as a discovery sanction.

CONCLUSION

For these reasons, and for the reasons stated in Appellant’s initial brief, the order
dismissing Appellant’s complaint against Respondents should be reversed.

Respectfully submitted,

/s/Adam C. Bach

Adam C. Bach (SC Bar # 74885)
ELLER TONNSEN BACH, LLC
1306 South Church Street
Greenville, SC 29605
Telephone: (864) 236-5013
Facsimile: (864) 312-4191
abach@etblawfirm.com

Attorneys for Appellant
June 29, 2022

Other Counsel of Record:
Jay T. Thompson

Robert L. Mebane, Jr.
Helen F. Hiser
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I certify that [ have served Appellant’s Initial Reply Brief of Appellant on the Respondents,
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addressed to their attorneys of record:

Jay.thompson@murphygrantland.com

Jay T. Thompson

Murphy & Grantland, PA
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Attorney for Respondent Bobcat Company, Inc.
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Helen F. Hiser
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Attorney for Respondent Bobcat of Greenville, LLC
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Attorneys for Appellant Ironwork
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”

is.
— Winston Churchill

“Positive thinking is powerful thinking. If you want happiness, fulfillment, success and inner peace,
start thinking you have the power to achieve those things. Focus on the bright side of life and expect
positive results.”

— Germany Kent
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