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NOTICE OF ENTRY OF JUDGMENT/ORDER PURSUANT TO RULE 77 SCRCP

Order/Conditional Order of Dismissal

CASE NO: 2012CP1000383

Kandy Gilliard VS South Carolina State of

This judgment was entered on the 12th day ot February, 2013, and a copy mailed first class on
Monday, January 28, 2013, to all counsel of record and/or all parties entitled to receive notice.

You may view and download this document at www3.charlestoncounty.org.
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Kandy Gilliard, #275605,

Applicant,

State of South Carolina,

Respondent.
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IN THE COURT OF COMMON PLEAS

2012-CP-10-0383

&
}_ $
N\ F %
%% T
%4
& //‘P /,
CONDITIONAL ORDER OF G, ¥
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DISMISSAL

In response to the post-conviction relief application filed January 17, 2012, the Respondent

would show this Court:

The Applicant is presently confined in the South Carolina Department of Corrections

pursuant to orders of commitment of the Charleston County Clerk of Court. The Applicant was

indicted at the April 2000 term of the Charleston County Grand Jury for murder (2000-GS-10-2467)

and strong arm robbery (2000-GS-10-2468). She was represented by Melissa Gay, Esquire. On June

1, 2001, the Applicant proceeded to trial after which she was found guilty as indicted. She was

sentenced by the Honorable James E. Lockemy to confinement for a period of her natural life and ten

years concurrent.

A timely Notice of Appeal was filed on Applicant's behalf. Applicant’s appellate

counsél, Robert Dudek, Esquire, petitioned to be relieved as counsel and filed an Anders brief

with the Court. The South Carolina Court of Appeals affirmed Applicant's conviction and
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sentence. State v. Gilliard, Op. No0.2004-UP-296 (S.C. Ct. App. filed May 5, 2004). The

Applicant subsequently filed a petition for writ of certiorari, which was denied by the South
Carolina Supreme Court on July 8, 2004. On August 19, 2004, the South Carolina Supreme
Court denied the Applicant’s petition for rehearing.

Applicant subsequently filed an application for post conviction relief on February 15, 2005
(2005-CP-10-0619). The Applicant alleged that she was being held in custody unlawfully for the

following reasons:

1. “Trial counsel was ineffective in preparing and representing me at trial.”
2. “Lackadaisical effort by Appellate Defender Attorney Robert M. Dudek.”

The Respondent made its Return on August 16, 2005. An evidentiary hearing into the matter was
convened on March 14, 2007 and reconvened on June 14, 2007 at the Charleston County
Courthouse. The Applicant was present at the hearing and was represented by William Runyon,
Esquire. Jeanette Van Ginhoven, Esquire, of the South Carolina Attorney General’s Office
represented the Respondent. The Honorable Roger M. Young deniéd and dismissed the application
with prejudice by written Order filed July 23, 2007.

In her current application for post conviction relief, the Applicant alleges she is being
held involuntarily for the following reasons:

1. Subject matter jurisdiction.

a. “Co-defendant pled guilty to Murder and Arm Robbery before my trial.”

“Dismissal of indictment, pre-indictment delay 18 USCA.”

Entrapment.
a. “Presence at crime scene, Co-defendant plea. Miranda Right.”

“Nolle Pross. 5" Amendment USCA.”

Ineffective assistance of counsel.

—
-
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II.
This Court finds that the current application for post-conviction relief must be summarily
dismissed because it is successive to her prior applications for post-conviction relief. S.C. Code

Ann. §17-27-90 provides that:

All grounds for relief available to an application under this chapter
must be raised in his original, supplemental or amended Application.
Any ground finally adjudicated or not so raised, knowingly,
voluntarily and intelligently waived in the proceeding that resulted in
the conviction or sentence or in any other proceeding Applicant has
taken to secure relief, may not be the basis for a subsequent
Application, unless the court finds a ground for relief asserted which
for sufficient reason was not asserted or was inadequately raised in
the original, supplemental or amended Application.

Successive applications are disfavored and the burden is on Applicant to establish that any
" new grouhd raised in a subsequent application could not have been raised by him in a previous

application. Foxworth v. State, 275 S.C. 615, 274 S.E.2d 415 (1981); Aice v. State, 305 S.C. 448,409

S.E.2d 392 (1991); Amold v. State/Plath v. State, 309 S.C. 157, 420 S.E.2d 834 (1992).

This Court finds that the current allegations were or could have been raised in the
proceedings based on Applicant's prior application for post-conviction relief and thus the current
application is successive and barred under S.C. Code § 17-27-90. Applicant has faiied to establish
sufficient reason why she could not have raised his current allegations in her previous application for

post-conviction-relief; therefore, she has failed to meet the burden imposed upon her. Land v. State,

2748S.C. 243, 262 S.E.2d 735 (1980); Aice v. State, 409 S.E.2d 392 (1991); Amold v. State/Plath v.

State, 420 S.E.2d 834 (1992).
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This Court finds, further, that this Application for Post-Conviction Relief should be
summarily dismissed for failure to comply with the filing procedures of the Uniform Post-Conviction
Procedure Act. S.C. Code Ann. § 17-27-10to-160. S.C. Code Ann. §17-27-45(a) reads as follows:

An application for relief filed pursuant to this chapter must be filed
within one year after the entry of a judgment of conviction or within
one year after the sending of the remittitur to the lower court from an

appeal or the filing of the final decision upon an appeal, whichever is
later.

The South Carolina Supreme Court has held that the statute of limitations shall apply to all

applications filed after July 1, 1996. Peloquin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996). The

Applicant was convicted of the offenses she challenges in this Application on June 1, 2001. This
Application was filed on January 17, 2012, which was almost 10 years after the statutory filing
period had expired.

A motion for summary judgment may properly be used to raise the defense of statute of

limitations. McDonnell v. Consolidated School District of Aiken, 315 S.C. 487, 445 S.E.2d 638

(1994). In addition, S.C. Code Ann. §17-27-70(c) (2003) authorizes the Court to "grant a motion by
either party for summary disposition of [an] application when it appears from the pleadings ... that
there is no genuine issue of material fact and the moving party is entitled to judgment as a matter of
law." Therefore, this Court finds that the application for post-conviction relief should be summarily
dismissed for failure to file within the time mandated by statute and for being successive.
Additionally, this Court intends to summarily dismiss the application as barred by the
doctrine of res judicata. Res judicata prohibits subsequent actions by the séme parties on the same

issues. Bell v. Bennett, 307 S.C. 286, 414 S.E.2d 786 (Ct. App. 1992). A final judgment on the

merits in a prior action bars subsequent consideration of those issues in a new action. Foran v.

4 of 5 \



USAA Casualty Ins. Co.,311 S.C. 189,427 S.E.2d 918 (Ct. App. 1993). Res judicata also bars any

issues that could have been raised in the former action. Id.

The Applicant had a full opportunity to litigate all current allegations in prior proceedings
and did in fact make similar allegations in her pﬁor application for relief. The other grounds present
allegations that could have been raised in those prior proceedings. The public interest in finality of
judgments requires that litigation must eventually come to an end. Pursuant to Rule 12(b)(6),
SCRCP, the Court will summarily dismiss these claims as barred by res judicata.

Pursuant to S.C. Code Ann. § 17-27-70(b), the Court intends to dismiss this Application with
prejudice unless the Applicant provides specific reasons, factual or legal, why the Application should
not be dismissed in its entirety. The Applicant is granted twenty (20) days from the date of service of
this Order upon him to show why this Order should not become final. The Applicant shall file any
reasons he may have with the Charleston County Clerk of Court and shall serve opposing counsel at

the following address:

Office of the Attorney General
Attn: Ashleigh Wilson, Esquire
P.O. Box 11549
Columbia, South Carolina

AND IT IS SO ORDERED this

/ /) , South Carolina
L\ (4
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COURT OF COMMON PLEAS P g ﬂ m E - FAMILY COURT OF THE
AND GENERAL SESSIONS m m m : NINTH JUDICIAL CIRCUIT
100 BROAD STREET, SUTE 106 ’ 4—[ ] L CHARLESTON COUNTY
CHARLESTON, S.C. 29401-2238 CHARLESTON 100 BROAD STREET, SUITE 143
(843) 958-5000 7 COUNTY CHARLESTON, 5.C. 29401-2265
(343) 9385020 AN SBUTH CAROLINA (843) 9584400
www3.charlestoncounty.ory (543) 958-4434 FAX
JULIE ]. ARMSTRONG wwwl.charlestoncounty.ory
CLERK OF COURT

CHARLESTON COUNTY

From: Clerk of Court, Charleston County, South Carolina.

The enclosed document is being returned for the following reason(s);

The document is not / notarized. Xf* grd PQ% <

The tiling tee is insutticient. The correct amount is:

This document is a copy. We must have an original.
This is not a Charleston County case.

The check or money order must be made pavable to the Clerk of Court.

. This case s ended ilate ended:
Reason ended:

Your check must be signed.

Inméte litigation must comply with S. C. Code of Laws, Title 24, Chapter 27.
There is notba case listed in our system that matches this caption.

Information may be obtained from our web-site at www3.charlestoncounty org.
fhe required new case coversheet is not included. (SCCA234) July I, 2004

The required motion/order coversheet 1s not included. (SCCA/233)-Jan. 15, 2003

The required order (Form 4) coversheet is not included. (SCRCP Form 4C)—Oct. 17,2011

— Other:

‘Please make the necessary corrections and return this document for filing. Thank you for your
assistance.

Staff initials _JAJS A B et




- The Supreme Court of South Carolina

DANIEL E. SHEARQUSE POST OFFICE BOX 11330
CLERK OF COURT COLUMBIA, SOUTH CAROLINA 29211
TELEPHONE: (803) 734-1080
BRENDA F. SHEALY FAX: (B03) 7341499

CHIEF DEPUTY CLERK

February 5, 2013

Ms. Kandy Gilliard #275605
CGG Correctional Inst.
4450 Broad River Road
Columbia, SC 29210

Re: The State v. Gilliard
2005-CP-10-00619

Dear Ms. Gilliard:
This will acknowledge receipt of your letter dated January 29, 2013. We
have checked the records in this office and the records at the Court of Appeals and

do not find where any appeal has been filed in your behalf in the above matter. We
are forwarding a copy of your letter to your counsel of record for any assistance he

may be able to give you.
Very truly yours,
CLERK

/bs

CC: C. Alan Runyan, ESquire (with enclosure)



JULIE J. ARMSTRONG

CLERK OF COURT, C.P. & G.S.
100 BROAD STREET, SUITE 106
CHARLESTON, SC 29401-2258
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STATE OF SOUTH CAROLINA

COUNTY OF - (hayleston

Koy illid ﬁznétoo@

Plamtlff(s)

bu ) Courclint

Defendant(s)

(e 210

(Please Prmt)

Submitted By: Koudf Gllth/d # 7719009

Address: . 1’""@0 6\’0@d %WC( w
@\th‘% wﬂo
C&Mlllu Gnﬁm roham  Corrs

NOTE: The cover sheet and information contamed herein neither replaces
as reqmrcd by law. This form is required for the use of the Clerk of Court

)
)
)
)
)
)
)
)
)
)
)

lnsf.

IN THE COURT OF COMMON PLEAS

CIVIL ACTION COVERSHEET

DI 1o 5383

SC Bar #:
Telephone #:
Fax #:
Other:

E-mail:

nor supplements the filing and service of pleadings or other papers
for the purpose of docketing. It must be filled cut completely,

signed, and dated. A copy of this cover sheet must be served on the defendant(s) along with the Summons and Complaint.
DOCKETING INFORMATION (Check all that apply)
*If Action is Judgment/Settlement do not complete

M JURY TRIAL demanded in complaint.
£
0
O

[CJ NON-JURY TRIAL demanded in complaint.

This case is subject to ARBITRATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
This case is subject to MEDIATION pursuant to the Court Annexed Altemative Dispute Resolunon Rules.
This case is exempt from ADR. (Proof of ADR/Exemption Attached)

NATURE OF ACTION (Check One Box Below)

Contracts Torts - Professional Malpractice Torts — Personal Injury Real Property
O Constructions (100) 0  Dental Malpractice (200) [3 - Assault/Slander/Libel (300) O Claim & Delivery (400)
] Debt Collection (110) O  Legal Malpractice (210) [0 Conversion (310) ] Condemnation (410)
| Employment (120) O  Medical Malpractice (220) [0  Motor Vehicle Accident (320) [J Foreclosure (420)
O General (130) - Previous Notice of Intent Case # [0  Premises Liability (330) [0 Mechanic’s Lien (430)
(1] Breach of Contract (140) 20 -CP- - 3  Products Liability (340) [ Partition (440)
O Other (199) [0  Notice/ File Med Mal (230) O  Personal Injury (350) O Possession (450)
O Other(299) [0  Wrongful Death (360) O Building Code Violation (460)
O other 399) O Other (499)
Inmate Petitions Judgments/Settlements Administrative Law/Relief Appeals
™M PrCR (500) O Death Settiement (700) {0 Reinstate Driver’s License (800) [J Arbitration (500)
3 Mandamus (520) ] Foreign Judgment (710) 3  Judicial Review (810) [0 Magistrate-Civil (910)
[0 Habeas Corpus (530) ] Magistrate's Judgment (720) [ Relief (820) 3 Magistrate-Criminal (920)
O Other(599) (] Minor Settlement (730) [0 Permanent Injunction (830) 3 Municipal (930)
0 Transcript Judgment (740) [0 Forfeiture-Petition (840) (O Probate Court (940)
) Lis Pendens (750) O Forfeiture—Consent Order (850) O sCDOT (950)
O Transfer of Structured O [0 Worker's Comp (960)
Setttement Pavment Rights Other (899) {0 Zoning Beard (970)
Application (760)
Onher (799) [0 Administrative Law judge (980)
Special/Complex /Other [J Public Service Commission (990)
.0 Environmental (600) [0  Pharmaceuticals (630) [0 Employment Security Comm (991)
O Automobile Arb. (610) {10  Unfair Trade Practices (640) [J Other(999)
O Medical (620) [0 Out-of State Depositions (650}
O  Other(699) [0  Sexual Predator (510)

Date:

Submitting Party Signature: [W/l @M



FORM 5 &OI&”- C)O -10 - 0383

STATE OF SOUTH CAROLINA )
A ) IN THE COURT OF COMMON PLEAS
County of CV\W (C%,Dm ) :
Kandy Gillinrd #275p09 '
Full nameland prison number (if any) of Applicant ) ﬁ rﬁ-
( )
v. ) R- s
) APPLICATION FOR ° =
) ng 2
State of South Carolina ) POST-CONVICTION RELIEg S
) 4 =
) 03
) w2
@

INSTRUCTIONS - READ CAREFULLY

In order for this application to receive consideration by the Court, it shall be in writing (legibly
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers to each applicable question. If necessary, applicant may furnish his answer to a
particular question on the reverse side of the page or on an additional page. Applicant shall make clear to
which question any such continued answer refers.

_ Since every application must be sworn under oatty any false statement of a material fact therein
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise
care to assure that all answers are true and correct.

If the application is taken in forma pauperis, it shall include an affidavit (attached at the back cf
the form) setting forth information which establishes that applicant will be unable to pay the fees and costs
of the proceedings. When the application is completed, the original shall be mailed to the Clerk of Court
for the County in which the applicant was convicted.

1. Place of detention

2. Name and location of Court which imposed sentence qm Cl rCut COW—(—
CNOsEston - Gereval Sessions
3. Name(s) of co- defendant(s) (if any) @Y/ [0 JD h(b(ﬂ’l
Penpmin . hnsen

4. The indictment number or numbers (if known) upon which and the offenses for which

sentence was imposed:

@ Z2000-39-10-724U7 . deﬁv. LtF@

1

a3i4



®  2000°65-10- 24, Armed Bokery [0 yr8.-Con.
©) N /&

The date upon which sentence was imposed and the terms of the sentence:

@ June 700]

® _Juwe 7200

© N /4

Check whether a finding of guilty was made:

(@)  after a plea of guilty ﬂ/ﬁ

(b)  after a plea of not guilty JE"S

(c)  after a plea of nolo contendere N / A

Did vu appeal from the judgment of conviction or the imposition of sentence?

ES

If you answered “yes” to (7), list:

(a) the name of each Court to which you appealed:

i Dwuth (avolina. Suprene. Couet
i (‘/Qw{’s Of Ceméwom 'P\eaﬁ

A (b)  theresulti in each such Court to which you appealed

. S0 \(’
i. Dened
ii. ~1Denied

(¢c)  the date of each such result:

. May AT 2004
i July 8fh 2004 ond Aowst mm zoodr
. Jul\l 229 2007

(dy if known cnatlons of any written opinion or orders entered pursuant to such

results:

0P No. 2004-UP-19 GC.. (. AK.)
i, A\m\\lb\’ Ot Pertion Yor Qewlos H’W\
i _Domssd  (2009-CP-(D- DWI)

If you answered)no" to (7), state your reasons for not so appealing:

@ _N/p




10.

11.

12.

13.

J\UA
(c) N/Pi

State concisely the grounds on which you base your allegation that you are being held in

custody wlawfully: Dudoject - Mastter Jurisdichan
’B\énn 15=a | 01( Lndichrent e -lndctment | klmf 8 MSC

) ok procnt, Mo\l e H/o s, 5 /Avmww USc

SCA

(C)
State concisely and in the same order the facts which support each of the grounds set out

in (10): '

@ Co-delerdent Pleod Gl 16 Murdr + Homligber mi
® Weoce. ook Criong) SCoe, Codzkm& Pea. Mmmw -
© '

Prior to this application have you filed with respect to this conviction:

(a) any petition in a State Court under South Carolina Law? YE-S

(b) any petition in State or Federal Courts for habeas corpus or post-convictions
relief? N / & e .

(c)  -any petition in the United States Supreme Court for certiorari other than petitions,
if any, already specified in (8)? /\/ jﬁ

(d)  any other petitions, motions or applications in this or any other Court? EQ

If you answered “yes” to any part of (12), list with respect to each petition, motion or

application:

(@) the specific nature thereof:

v Ditect Agpar]  JuryTrial

i 2St (mvicten  Rielief

i Appoa! [st Omuictin il d,ﬂ

iv. M

®) the name and location of the Court in which cach was filed:

i Cndth  Cawstineo Supreme Creert

ii. CM/[/Q{’M W G:@fw/cz// XESUNS 4 Ckﬁd SC.

iii.




14.

15.

iv.

(©)

ii.
1.
1v.

(d)

il.
iii.
iv.

(e)

il.

iii.

iv.

N/p
the dispos:ition thereof:

Denig]

XN

_N/A

y\iis

the date of each such disposition:
Nk

N /A
Wias

N K

if known, citations of any written opinions or orders entered pursuant to each such

disposition:
N /A
oy
N/Kk
W/ A

Has any ground set forth in (10) been previously presented to this or any other Court,

State or Federal, in any petition, motion or application which you have filed?

N/ A

N/A

If you answered “yes” to (14) identify:

(@
i..

il.

iil.

(b)

il.

iil.

which grounds have been presented:

N A
N A
ALk

the proceedings in which each ground was raised:

ALK
N/ A&
N/ &




16.

17.

18.

If any ground set forth in (10) has not previously been presented to any Court, State or

Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented:

@) ém_pnmr N olle Pross . Aeorney 0&5{ naf AAISC_The e KNS,

(b) : ’

() (L | ] _

Were ;g)u m y gn“;ngmgat‘?ﬁ%ﬁﬁ%}inchﬁ%mse of:

(a)  your arraignment and plea? /‘// F

(b) your trial, if any? Ye 5

(¢)  your sentencing? je 5

(d)  your appeal, if any, from the judgment of conviction or the imposition of
sentence? Y.Q,S

(e) preparation, presentation or consideration of any petitions, motions or applications

with respect to this conviction, which you filed? N / 4

If you answered “yes” to one or more parts of (17), list:

(a) the name and address of each attorney who represented you:

i MDJL‘S&J Gau]e Es éupme)/ //74/ A ovnecy
Llarestm , Sc.” L

i Wibert Pudex , Aopellaty Oefense Ao v

fa‘”/ wnbin  SC
. /// 7% /‘ﬁc///wm £ A, , PCE /4/427//70 e

(b)) the proceedmgs at which each such attorney represented you:
N J wy Tnal
Gonera]| Sessns  Couat
i irect Qppeal ,
Sl ﬁmo (172D, @mwmg ﬂﬁcrf

iil.




19.  State clearly the relief you seek in filing this application:

st + Speety Ten] ity 90 dys' Juryy Tee |

0o o Stodes @td&mc,@ ‘WUoetimn To @W@@\(
EVCr K2y

20. Are you now under sentence from any other court that you have not challenged?
o
1 /A
N/#

Revised 3/2003

STATE OF SOUTH CAROLINA )

County of ’R';L\\QHC! ;
_KMQY G‘l l&.kd HZIEDE5 , being duly sworn

upon my oath, depose and say that I have subscribed to the foregoing application; that I know the
contents thereof; that it includes every ground known to me for vacating, setting aside or
correcting the conviction and sentence attacked in this application; and that the matters and

allegations therein set forth are true.

‘L+L\

VERIFICATION

SWORN to and subscribed before me this
day of —De_,oehdw&v , RO

T Pamcaits Ll LSs)

00 ﬁ NotarﬂPubii;g
- My Commission Expires: __{! \‘ZLL 204




APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

L, _ duwg 6)///[&/6{ . 32 275000 3~ , hereby apply for leave to

proceed in this Action without prepayment of fees or costs or security therefor. In support of my
application I declare under penalty of perjury that the following facts are true:

(1)  Tam the applicant in this action and I believe I am entitled to redress.

2) Because of my poverty I am unable to pay the costs of said proceeding or give

security thereof.
[Wl'ﬂ W

OAppIicam

SWORN or affirmed to ;aiﬂﬂsubscribed before me this
_LZ__'”‘_dayofr‘mbece v ,2.0110

~

Notaxy Publ

My Commission Expires: !\ L’ZB: \"z,o 1Y
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State of South Qarolina

Berkeley County
300-B California Avenue
Moncks Corner, SC 29461
Phone (843) 723-3800 ext. 4529
Fax (843) 719-4588

Charleston County
101 Meetng Street, Suite 400
Charleston, SC 29401
Phone (843) 958-1900
Fax (843) 958-1905

SCARLETT A. WILSON

Solicitar. Ninﬂ[ Fhadicial irvenit

October 27,2010
Kandy Gilliard #275605
Camille Griffin Graham Correctional Institution
4450 Broad River Road
Columbia, South Carolina 29210 . b

RE:  Your Correspondehce Regarding a PCR Action

Dear Kandy Gilliard:

We received your letter dated October 22, 2010, regarding your Post Conviction
Relief (PCR) action. We understand your confusion and unfortunately, cannot offer
much assistance. We can, however, confirm that our records also show this action as
dismissed per Order of the Honorable Roger Young, on July 23, 2007.

To obtain a copy of the Order of Dismissal or additional information on this

métter, please contact your attorney, the Attorney General’s Office, or the Charleston
County Clerk of Court. Your PCR number as shown in our records is 2005CP100619.

Scarlett A. Wilson
Solicitor

SAW/nwn



ALaN WiLson
AFTORNEY GENERAL !

Januarv 15,2013

The Honorable Julie Armstrong
Charleston County Clerk of Court

100 Broad St. Ste 106
Charleston. SC 2940]

Re: Kandy Gilliard, #275605 v. State of South Carolina

2012-CP-10-0383

Dear Ms. ;\rmsrrrmg:

Enclosed please tind the original Return and Motion to Dismiss of the Respondent in the above-captioned
case for tiling in vour otfice.

Sincerely,

Ashleigh R, Wilson

Asstsrant Artorney General

ARW /arh

Enclosures

PCR Application
SCDC Records

AppellateRecords’

ce: Kandy Gilliard, # 2756053

REMBERT C. DENNIS BUILDING o POST OFFICE BOX 11549 » COLUMBIA. SC 29211-1549 & TELEPHONE 803-734-
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON '

2012-CP-10-0383
Kandy Gilliard, #275605,

Applicant,

v. RETURN AND MOTION TO DISMISS

State of South Carolina,

Respondent.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

The Respondent, making its Return to the Application for post-conviction relief filed

January 17, 2012, would respectfully show this Court:
I.

The Applicant is presently contined in the South Carolina Department of Corrections
pursuant to orders of commitment of the Charleston County Clerk of Court. The Applicant was
indicted at the April 2000 term of the Charleston County Grand Jury for murder (2000-GS-10-
2467) and armed robbery (2000-CP-10-2468). Melissa Gay, Esquire, represented the Aéplicant.
On June I, 2001, the Applicant proceeded to trial and was found guilty as indicted. The
Honorable James Lockemy séntenced him to confinement for life for murder and 10 years for
armed robbery.

The Applicant filed a timely Notice of Appeal. Applicant’s appellate counsel Robert
Dudek, Esquire, petitioned to be relieved as counsel and filed an Anders brief with the Court.
The South Carolina Court of Appeals affirmed the Applicant’s convictions and sentences. State
v. Gilliard, Op. No. 2004-UP-296 (S.C. Ct. App. filed May 5, 2004). The Applicant subsequently

tiled a petition for writ of certiorari, which was denied by the South Carolina Supreme Court on
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July 8, 2004. On August 19, 2004, the South Carolina Supreme Court denied the Applicant’s
petition for rehearing.

Applicant subsequently filed an application for post-conviction relief (PCR) on February
15, 2005. In his application for PCR, the Applicant requested relief on the following grounds:

L. “Trial counsel was ineffective in preparing and representing me at trial.”
2 “Lackadaisical etfort by Appellate Defender Attorney Robert M. Dudek.”

The Respondent made its Return on August 16, 2005. An evidentiary hearing into the matter
was convened on March 14, 2007 and reconvened on June 14, 2007 at the Charleston County
Courthouse. The Applicant was present at the hearing and was represented by William Runyon,
Esquire. Jeanette Van Ginhoven, Esquire, of the South Carolina Attorney General’s Office
represented the Respondent. The Honorable Roger M. Young denied and dismissed the
application with prejudice by written Order filed July 23, 2007.

II.

In his current application, the Applicant alleges that he is being held in custody

unlawfully for the following reasons:

Subject Matter Jurisdiction
“Dismissal of indictment, pre-indictment delay 18 USCA”
Entrapment -
“Nolle Pross. 5 Amendment USCA”
“Self-Incrimination”
Ineffective Assistance of Counsel
a. ‘“‘Attorney failed to charge jury on Nolle Pross. and indictments.”

S WN -

Attached herewith and incorporated herein by reference are the records of the Charleston
County Clerk of Court regarding the subject convictions, the Applicant’s records from the
Department of Corrections, the Order of Dismissal from the Applicant’s prior PCR, and the

Applicant’s appellate records.

o
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II.

The Court should summarily dismiss the current Application because it is successive to
the previous application for post-conviction relief. Successive applications for post-conviction
relief are disfavored. Land v. State, 274 S.C. 243, 262 S.E.2d 735 (1980). S.C. Code Ann. § 17-
27-90 (1985) states:

All grounds for relief available to an applicant under this chapter
must be raised in his original,  supplemental or amended
application. Any ground finally adjudicated or not so raised, or
knowingly, voluntarily and intelligently waived in the proceeding
that resulted in the conviction or sentence, or in-any other
proceeding the applicant has taken to secure relief, may not be the
basis for a subsequent application, unless the court finds a ground
for relief asserted which, for sufficient reason, was not asserted or
was inadequately raised in the original, supplemental or
amended application.

Under this statute, successive post-conviction relief applications are forbidden unless an
applicant can point to a "sufficient reason” why new grounds for relief were not raised or were
not properly raised in previous applications. Aice v. State, 305 S.C. 448, 409 S.E.2d 392 (1991).
Any new ground raised in a subsequent application is limited to those grounds that “could not
have been raised . . . in the previous application.” Id., 305 S.C. at 450, 409 S.E.2d at 394. If the
Applicant could have raised these allegations in a previous application, then the Applicant may
not raise those grounds in successive applications. I1d. The Applicant bears the burden of
showing that the allegations could not have been raised previously. Land, 274 S.C. 243, 262
S.E.2d 735 (1980).

The Applicant could have raised the new grounds for relief in his prior post-conviction
relief application. The Applicant has failed to present any reasons why he could not have raised

the current allegations in his previous post-conviction relief applications. Accordingly,

Respondent moves for a summary dismissal of the application because it is successive.

3
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IV.

The Respondent submits that this Application for Post-Conviction Relief should also be
summarily dismissed for failure to comply with the filing procedures of the Uniform Post-
Conviction Procedure Act. S.C. Code Ann. §17-27-10 to —160. S.C. Code Ann. §17-27-45(a)
reads as follows:

An application for relief filed pursuant to this chapter must be filed within one year
after the entry of a judgment of conviction or within one year after the sending of
the remittitur to the lower court from an appeal or the filing of the final decision
upon an appeal, whichever is later.

The South Carolina Supreme Court has held that the statute of limitations shall apply to

all applications filed after July 1, 1996. Peloquin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996).

The Applicant was convicted of the offenses she challenges in this Application on June 1, 2001.
This ‘Applicatioﬁ was filed on January 17, 2012, which was almost 10 years after the statufory
filing period had expired.

A motion for summary judgment may properly be used to raise the defense of statute of

limitations. McDonnell v. Consolidated School District of Aiken, 315 S.C. 487, 445 S.E.2d 638

(1994). In addition, SC Code Ann. § 17-27-70(c) (1985) authorizes the Court to "grant a
motion by either party for summary disposition of [an] application when it appears from the
pleadings ... that there is no genuine issue of material fact and the moving party is entitled to
judgment as a matter of law." Therefore, the Respondent requests that this Court summarily

dismiss the application for post-conviction relief for failure to file within the time mandated by

the Post-Conviction Procedure Act.

V.

The Respondent denies each allegation that is not expressly admitted, qualified or

explained.




VL
WHEREFORE, Respondent moves to summarily dismiss the application because it is
successive to the Applicant’s prior PCR action and was filed after the statute of limitations had
expired.
Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH
-Chief Deputy Attorney General

SALLEY ELLIOTT
Chief Deputy Attorney General

ASHLEIGH R. WILSON
Assistant Attorney General

P.O. Box 11549
Columbia, S.C. 29211

By: 4’% “ﬂ%/(u

Attorneys for the Respondents

Columbia, South Carolina

{iqu'ml w19 .20 %)




STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON

2012-CP-10-0383

KANDY GILLIARD, #275605
Applicant,
AFFIDAVIT OF SERVICE BY MAIL

Vs

STATE OF SOUTH CAROLINA,

e N N N N N N

Respondent.
L. I am an employee of the Respondent in the above-captioned action.
2. Regular communication by mail exists throughout the State of South Carolina and that this is a

proper circumstance of service by mail.

3. [ have this day served a copy of the Return and Motion to Dismiss in the above-captioned matter
on the following person by depositing same in the United States mail, postage prepaid:

Kandy Gilliard, #275605
Graham Correctional Institution

4450 Broad River Rd
Columbia, SC 29210

DATED this 15th day of January, 2013

O £ el

\
Anne Henley, Legal(é)ssis tant

For Respondent
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