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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM YORK COUNTY
Court of Common Pleas

D. Craig Brown, Circuit Court Judge
William B. McKinnon, Circuit Court Judge

Appellate Case No. 2022-000288

Angela Patton, as Next Friend of Alexia L., a minor, ....... Respondent,
V.

Dr. Gregory A. Miller and Rock Hill Gynecological &
Obstetrical Associates, P.A.. ....cccocevvciieniiiieieeee e, Appellants.

RESPONDENT’S RETURN TO APPELLANTS’
PETITION FOR WRIT OF SUPERSEDEAS

INTRODUCTION

This is a birth injury case tried from January 4 through 14, 2022, with the Honorable

William A. McKinnon presiding. Following a verdict of $2.5 million dollars for Respondent, Judge

McKinnon set off $50,000 dollars from prior settlement with a co-defendant then added 8% per

annum pursuant to Rule 68, SCRCP. On March 3, 2022, Judge McKinnon entered judgment
accordingly for $4,682,789.57 dollars.

Appellants thereafter filed a Motion for a Stay of Execution on the Judgment. The Honorable

D. Craig Brown granted the motion by Order filed on May 19, 2022, “with the condition that

Defendants must purchase a bond in the amount of $6.25 million dollars to protect the judgment

entered and interest accrued” during the pendency of the appeal.





In response, Appellants filed a Motion to Reconsider and Motion to Reduce Amount of
Appeal Bond. Respondent files this Return in opposition to the Appellants’ Petition for Writ of

Supersedeas.

L THE LOWER COURT PROPERLY EXERCISED ITS DISCRETION IN
CONDITIONING ITS STAY ORDER ON A SUPERSEDEAS BOND OF $6.25

MILLION DOLLARS.

The lower court properly exercised its discretion in conditioning its stay of execution on a
supersedeas bond in an amount necessary “to protect the judgment entered and interest accrued”
during the pendency of the appeal. See Exhibit 1, Order of Hon. D. Craig Brown, June 1, 2022. The
court properly exercised its discretion in determining that the amount necessary to provide such
protection is $6.25 million dollars.

Judgment was entered in favor of Respondent against both Appellants on March 3, 2022, in
the amount of $4,682,789.57. See Exhibit 2, Order of Hon. William A. McKinnon, March 3, 2022.
This judgment accrues post-judgment interest of 7.25% interest, compounded annually. S.C. Code
of Laws Section 34-31-20 (2020); Order of the Supreme Court (2022-01-06-01).

The judgment plus interest accrued over five years exceeds $6.25 million dollars. The
updated judgment balance on March 3, 2023, will be $4,682,789.57 plus 7.25%, or $5,022,291.81.
(This figure and others in this paragraph are before administrative, filing and other court costs and
interest thereon are added.) As of March 3, 2024, the updated balance will be $5,022,291.81 plus
7.25%, or $5,386,407.97. As of March 3, 2025, the updated balance will be $5,386,407.81 plus

7.25%, or $5,776,922.55. As of March 3, 2026, the updated balance will be $5,776,922.55 plus





7.25%, or $6,195,749.43. As of March 3, 2027, the judgment balance will be $$6,195,749.43 plus
7.25%, or $6,644,941.26.

Estimating more than four years for the appeal to run its course is reasonable, if not
conservative. The Covid pandemic has slowed down the progress of trials and appeals. The record
reveals that in another appeal involving Respondent’s counsel, which has been pending for almost
three years, oral argument has not yet been scheduled before this Court. Following oral argument,
additional time will of course be required for the Court to issue its decision. Moreover, this is the
type of case in which the non-prevailing party before this Court will almost certainly petition for a
rehearing and then a writ of certiorari. More time will be required for this process and for the
Supreme Court to rule on the petition. Given the unusual procedural factors and novel legal issue
involved on appeal, it would hardly be surprising for the Supreme Court to issue a writ of certiorari
in this case, as the Court already did in an interlocutory appeal on this very case. SC Sup. Ct. Opinion
No. 27730, July 26, 2017. This would further extend the expected time for conclusion of the appeal.
Although no one can be certain how long the appeals process will require, basing the amount of the
supersedeas bond on an expectation that the appellate process will likely exceed four years represents

a sound exercise of discretion by the lower court.
1L APPELLANTS’ PETITION SHOULD BE DENIED BECAUSE IT ATTEMPTS
TO AVOID A MEANINGFUL SUPERSEDEAS BOND REQUIREMENT
WHICH IS NECESSARY TO PROTECT THE INTERESTS OF ALL PARTIES.
Appellants’ request to reduce the supersedeas bond requirement to only $2 million dollars
seeks to protect their interests on appeal and jeopardize Respondent’s. The asserted grounds for this

request lack merit.

A. The Statutory Cap on Supersedeas Bond Amounts is Irrelevant to this Case.





Appellants argue in vain that the Court should apply the statutory cap under S.C Code Ann.
§ 18-9-130 to determine the amount of the appeal bond to be required in this case. They would have
this Court ignore the General Assembly’s express provision that its enactment of a cap on the amount
of appeal bonds would take effect on January 1, 2012, and only with respect to cases filed on or after
that date or causes of action which arose after that date. Id.

This cap statute does not apply to the case sub judice. There was no cap on the amount of
appeal bonds in existence when Respondent’s causes of action arose, nor when she filed suit, nor for
several years thereafter.

Appellants assert that the General Assembly was motivated to enact the cap statute by new
policy considerations. They then argue these policy considerations should apply retroactively to this
case, even though the General Assembly proscribed retroactive application of the statute itself.

This argument is both illogical and contradictory. In advocating this result, Appellants would
undermine the clear legislative intent of the statute they rely on for the cap, which rejects retroactive
application. Appellants also seek to nullify the prior law which governs this case and the time-
honored public policy it embraced. Controlling law and policy in this case are those which were in
effect in November 25, 2009, the year the cause of action arose. These rely on judicial discretion to
condition a supersedeas order on a bond in a sufficient amount to protect the full interests of all

parties pending appeal.

B. Insurance Policy Limits Are Irrelevant to the Proper Amount of a Supersedeas

Bond.

Appellants’ proposal to use their $2 million-dollar aggregate insurance policy limits to

establish the proper amount of the appeal bond is nonsensical. Respondent’s concern is her ability to
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recover the portion of her judgment above policy limits, not the policy limits themselves. Current
value of the judgment exceeds aggregate policy limits by over $2.79 million dollars. All post-
judgment interest accrues to this figure, not the policy limits, thus increasing the personal liability of
Defendants throughout the appeals process. A $2 million dollar appeal bond would not provide
Respondent any protection at all with respect to that portion of the judgment above insurance policy
limits.

But for a supersedeas order Respondent could pursue supplemental proceedings at this time
to discover and execute her judgment against non-exempt assets of Defendants. With a supersedeas
order she loses these rights. Respondent would then face the probability that Defendants’ non-
exempt assets would be dissipated or removed from her reach, causing her irreparable harm. An
adequate appeal bond is necessary to balance the rights and protect the interests of both sides.
Requiring a $6.25 million dollar appeal bond reasonably accommodates the conflicting interests of

all parties.

III. GROUNDS ASSERTED FOR THE FIRST TIME IN APPELLANTS’ RULE 59(e)
MOTION IN THE LOWER COURT MUST NOT BE CONSIDERED

It is well-established that newly asserted grounds cannot be considered at the Rule 59(e) stage

if they could have been asserted at the prior hearing. See, e.g. First Citizens Bank & Tr. Co., Inc., v.

Taylor, 431 S.C. 149, 162, 847 S.E. 2d 249, 255-56 (Ct. App. 2020); and Kan Enterprises, Inc. v.

S.C. Dep't of Revenue, 420 S.C. 596, 608, 803 S.E.2d 882, 888 (Ct. App. 2017), reh’g denied Sept.

22,2017). Having sought to do so below, Appellants now strive to do so before this Court.
Appellants attached two affidavits to their Petition and made related arguments which they
had not proffered or asserted before the Rule 59(e) motion stage below. These include the affidavits

of Samuel McEwan of MAG Mutual Insurance Company and Appellant Dr. Miller. The affidavits
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must not be considered because they were not timely submitted prior to the Rule 59(e) hearing
below.

It is in reliance on these affidavits that Appellants have formulated new arguments relating
to a purported inability to pay for appeal bonds of a sufficient size to protect Respondent’s interests.
These arguments were not asserted prior to the Rule 59(e) hearing and should also not be considered.

Appellants argue they may circumvent this well-established law because they “reserved the
right to file other requests and make other motions regarding execution” if they were displeased by
the outcome of the hearing on their Motion to Stay Execution below. This purported “reservation of
rights” is a nullity because they had no such rights to reserve. Stated differently, controlling law
precludes Appellants from asserting new grounds for a Rule 59(e) motion that could have been
asserted at the prior motion hearing.

Appellants seek to buttress their argument that they have the right to disregard South Carolina
law because Respondent did not object to their purported reservation of rights. Appellants’
contention has no merit. There is no requirement for any party to object to an opposing party’s
attempt to reserve “legal rights” which do not exist. Appellants cannot create new legal rights by
asserting that they are reserving such rights.

Having not presented these affidavits nor asserted these arguments prior to the Rule 59(e)
stage, they are at least as untimely now as they were in the lower court. The Court should disregard
them.

IV.  EVENIF THESE AFFIDAVITS AND ARGUMENTS HAD BEEN TIMELY
SUBMITTED, THESE NEWLY ASSERTED GROUNDS LACK MERIT

Respondent will address Appellants’ newly asserted grounds if the Court for any reason
decides to consider them. Appellants now contend that (1) MAG Mutual Insurance Company (“MAG

Mutual”) cannot be required to post an appeal bond in an amount greater than its $2 million-dollar





aggregate policy limits; and (2) the amount of the bond should be reduced to policy limits because
Dr. Miller cannot afford to purchase the part of a bond above policy limits. Both new assertions are
incorrect and miss the point.

A. The Law Does Not Preclude the Professional Liability Insurer from Purchasing an
Appeal Bond Higher Than Its Policy Limits

Appellants try to make a case that their professional liability insurer, MAG Mutual, cannot
be required to post an appeal bond in an amount higher than their policy limits. Counsel cites no
legal authority in support of this assertion, which is plainly incorrect. As a factual assertion, counsel
relies on the affidavit of Mr. Samuel McEwen. However, his affidavit does not support the defense
argument. It merely states that “the maximum amount’ of an appeal bond MAG Mutual “will
purchase’ is for its policy limits of $2 million dollars. There is no legal or factual obstacle to prevent
MAG Mutual from doing so. An insurer’s desire to avoid paying or unwillingness to pay for an
appeal bond higher than its policy limits is different from being blocked from doing so by law.

It is curious that Appellants would argue through counsel against MAG Mutual’s purchase
of an appeal bond of $6.25 million dollars or any amount above its policy limits. This argument runs
counter to Appellants’ own personal interests, which would be served by having their insurance
company pay for the entire bond, not just enough to cover its policy limits.

Considering recent developments, the opposing interests of insured and insurer are even more
stark. After the jury returned a verdict above his insurance policy limits, Dr. Miller retained personal
counsel, Harry Goldberg, Esq., to assist in representing his post-trial interests. Through his personal
counsel, Dr. Miller has accused MAG Mutual of bad faith. See, Email from Mr. Goldberg with
attached exhibits, attached as Exhibit 3.

Upon information and belief, Mr. Goldberg accused MAG Mutual of bad faith in (1) not

negotiating a settlement of this case within policy limits before trial; (2) not making any settlement





offer; (3) not even contacting Respondent’s attorney to determine if he was willing to consider
settlement; (4) not sending a company representative to sit through any part of trial to evaluate how
well or poorly the defense was doing; and (5) not making any negotiation attempt during trial, when
it was at least reasonably clear the defense was not faring well. Id. Upon information and belief,
after the lower court conditioned its stay order on the purchase of a $6.25 million dollar appeal bond,
Mr. Goldberg instructed MAG Mutual to pay for the entire appeal bond and stated that its refusal
would represent additional bad faith on its part. Id. These acts and omissions occurred after
Respondent’s lawyer had served a Tyger River letter in October 2018. See, Exhibit 4.

MAG Mutual’s asserted unwillingness to purchase an appeal bond higher than its policy
limits should be evaluated in the context of Dr. Miller’s bad faith allegations. The company’s efforts
to reduce the amount of the appeal bond to its policy limits are likely motivated, at least in part, by
its desire to avoid additional allegations of bad faith based upon its refusal to purchase an appeal
bond higher than its policy limits.

B. Dr. Miller’s Financial Summary Affidavit Should Not Be Taken at Face Value and
Provides No Reason to Consider Reducing the Appeal Bond Amount.

Dr. Miller’s financial affidavit provides no basis to reconsider the amount of the appeal bond.
It raises more questions than answers. It makes vague assertions without any documentation. It is
worthless without an opportunity to test its assertions and determine the existence and value of non-
exempt assets and income. Absent a stay order, Respondent could engage in discovery to elicit a full
picture of his non-exempt assets subject to execution. Respondent would be prejudiced and damaged
if a stay of execution order were to be granted without being conditioned on an appeal bond of a

sufficient amount to protect her financial interests completely.





The affidavit omits specific information about banking/financial relationships, borrowing
power, accounts at banks or other financial institutions. Dr. Miller provided no statements or records
from banks or other financial institutions.

Dr. Miller’s affidavit makes vague reference to a “retirement account,” without even alleging
it is an exempt retirement account such as an IRA, for example. Even if there was an assertion that
it was exempt from execution, it lacks sufficient detail to enable one to evaluate the assertion’s
veracity or determine the value of the account. Dr. Miller also withheld details about specific items
of personal property he owns that may be valuable, such as automobiles, boats, other recreational
vehicles, jewelry, art, wine collection, firearms, sporting goods, aircraft, collectibles, and the like.

Dr. Miller presented no income tax returns or accounting data which would likely yield
information relevant to his finances, non-exempt assets and income. He did not submit any
employment contracts. He did not provide specific information about the character and amount of
his income, much of which may be non-exempt.

There are too many unanswered questions and too few specifics for Dr. Miller’s affidavit to
be considered a source of reliable information about his ability to purchase an appeal bond. Dr.
Miller presented no evidence that he lacked borrowing power to pay a bond premium and/or a letter
of credit to secure the interests of the bond issuer.

Defendants argue that the bond amount should be reduced because Respondent presented no
evidence to challenge the accuracy of Dr. Miller’s affidavit. This argument is fallacious for two
reasons: (1) unless and until Respondent is allowed to pursue supplemental proceedings, she has no
ability to discover non-exempt assets or obtain proof that the affidavit contains false, incomplete
and/or misleading assertions; and (2) even without the benefit of supplemental proceedings, she has
pointed out that the affidavit falls well short of providing a complete, accurate and reliable snapshot

of Dr. Miller’s non-exempt assets.





Upon information and belief, the second judgment debtor, Rock Hill Gynecology &
Obstetrical Associates, P.A., was acquired by Piedmont Hospital in 2016. Respondent lacks
knowledge about the specifics of that transaction, whether there are undistributed assets of the
acquired entity, and whether the hospital is liable for the judgment against this Appellant. Absent a
sufficient appeal bond, Respondent should have the right to pursue discovery about these issues,
including the hospital’s potential obligation to pay the judgment.

As noted above, there is much more to learn about Dr. Miller’s finances, non-exempt assets
and income than is revealed in his affidavit. Hospital liability for the judgment is currently
unknown. Unless there is an appeal bond in place to protect Respondent’s interests completely, she
should have the right to pursue supplemental proceedings and execution on her judgment at this
time.

Respondent does not care who purchases the bond, MAG Mutual, Dr. Miller and/or Piedmont
Hospital. Her concern is for this Court to preserve her rights to pursue supplemental proceedings and

execution on her judgment if an appeal bond for $6.25 million dollars is not required and purchased.

CONCLUSION

For these reasons, Defendants’ Petition should be denied.

{SIGNATURE BLOCK ON FOLLOWING PAGE]
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Respectfully submitted,

Anderson, South Carolina GRAHAM LAW FIRM, P.A.
June 30, 2022
By: s/Edward L. Graham

Edward L. Graham
Graham Law Firm
120 Donald Drive
Pendleton, SC

D. Bradley Jordan

Jordan Law Firm, PC
546 East Main Street
Rock Hill, SC 29730

Attorneys for Respondent
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF York

IN THE COURT OF COMMON PLEAS CASE NO. 2009CP4605195
Angela Patton Gregory A Miller et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[]  ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP;[_] Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

[ ] other
ACTION STRICKEN (CHECK REASON):[_| Rule 40(j), SCRCP;[_] Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

[ ] other

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

HAffirmed; [_] Reversed; [ ] Remanded;

Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: |:| See attached order (formal order to follow) @ Statement of Judgment
by the Court:
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THIS MATTER came before the court by way of Defendants Gregory A. Miller, M.D., and Rock Hill Gynecological & Obsterical
Associates, P.A.'s motion for reconsideration of the Court's May 19, 2022 Order. In that Order, the Court denied Plaintiff's Motion
for Administrative and Filing Costs and Disbursements and granted Defendant's Motion for Stay of Execution of Judgment with the
condition that Defendants must purchase a bond in the amount of $6.25 million dollars to protect the judgment entered and
interest accrued during the pendancy of the appeal. Defendants now seek a reduction in the amount of appeal bond required to
stay execution on the judgment. Upon review of the Motion and the exhibits attached thereto, the Court respectfully DENIES
Defendants' Motion to Reconsider and Motion to Reduce Amount of Appeal Bond. IT IS SO ORDERED.

ORDER INFORMATION
This order [ ] ends [0] does not end the case. [ ] See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 06/01/2022 .

Drew Traylor for Gregory A Miller

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk’s
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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York Common Pleas

Case Caption: Angela Patton VS Gregory A Miller , defendant, et a
Case Number: 2009CP4605195

Type: Order/Electronic Form 4

IT ISSO ORDERED

s/D. Craig Brown (2160)

Electronically signed on 2022-06-01 10:48:18 page 3 of 3
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STATE OF SOUTH CAROLINA
COUNTY OF YORK

IN THE COURT OF COMMON

PLEAS FOR THE SIXTEENTH

JUDICIAL CIRCUIT

Angela Patton, as Next Friend of Alexia, Case No. 2009-CP-46-05195

Lumpkin, a minor, Plaintiff,
VS.

POST TRIAL ORDER AND JUDGMENT

—_— ' ' ' S~ ~—

Gregory A. Miller, MD, Rock Hill
Gynecological & Obstetrical Associates, )
P.A., Defendants. )

This matter comes before the Court by the way of the Defendant’s Motion for a New
Trial, and in the alternative, Motion to Reduce the Non-economic Damages awarded by the jury
along with the Plaintiff’s Motion to Recover Interest, Administrative, Filing, and Other Court
Costs pursuant to Rule 68, SCRCP. The Defendant’s Motions for a New Trial and a Reduction of
Non-economic Damages are DENIED. Plaintiff’'s request for interest pursuant to her Offer of
Judgment is GRANTED, and judgment is entered accordingly.

In the Court’s view no prejudicial errors were committed during trial as a matter of
fundamental fairness to justify granting a new trial. See Ex parte Kent, 379 S.C. 633, 640-41, 666
S.E.2d 921, 925 (Ct. App. 2008) (citing Howard v. State Farm Mut. Auto. Ins. Co., 316 S.C. 445,
449, 450 S.E.2d 582, 584-85 (1994)).

First, the Court ruled that the Emergency Medical and Obstetrical Care Exception in S.C.
Code § 15-32-230 was an affirmative defense in which the Defendant should have amended the
pleadings prior to trial. Under S.C. Rule of Civil Procedure 15 (b), “the court may allow the
pleadings to be amended and shall do so freely when the presentation of the merits of the

action will be subserved thereby and the objecting party fails to satisfy the court that the

admission of such evidence would prejudice him in maintaining his action or defense upon the
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merits.” Here, the Court did not allow the pleading to be amended during trial after the Plaintiff

rested because the Court ruled that the Plaintiff would be prejudiced by this amendment which
would have changed the Plaintiff’s necessary proof to prevail from simple negligence to gross
negligence. The Court ruled that altering what the Plaintiff would need to prove to recover,
after she had rested her case, would have been unfairly prejudicial. This is especially so when
the request was made during the second week of trial in a case which has been pending for
more than twelve years.

The Defendant cites Lee v. Bunch, 373 S.C. 654 (2007) for the proposition that the
motion to amend should have been granted. That case actually favors Plaintiff. In Lee, our

Supreme Court wrote: “The prejudice that would warrant denial of a motion to amend the

pleadings is a lack of notice that a new issue is to be tried and a lack of opportunity to refute it. .

. Prejudice occurs when the amendment states a new defense which would require the
opposing party to introduce additional or different evidence to prevail in the amended action”
(internal citation omitted). In this case there is a both a “lack of opportunity to refute” the
defense, because the motion was made after the close of Plaintiff’s case, and the motion to
amend also would also require “additional or different evidence” because the Plaintiff would
have to have expert testimony of gross negligence. Prejudice is clear under the Lee analysis.
Second, the denial of Defendants’ motion to exclude the expert causation opinion of Dr.
Armenta was not a legal error. Even though Dr. Armenta was first formally disclosed as a
causation expert less than 30 days prior to trial, the Defense was aware of this witness as a

possible damages expert and was aware of other causation experts which they were prepared

to cross-examine. In the Court’s view allowing Dr. Armenta to testify on causation did not
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prejudice the Defendants. Further, even if it was error to allow Dr. Armenta to testify on
causation, this testimony was cumulative to other testimony and does not warrant a new trial.

Third, the Court did not commit reversible legal error by permitting Dr. Resnik to
physically examine the minor plaintiff in the jury’s presence. The Court ruled that probative
value of the examination was not substantially outweighed by the danger of unfair prejudice.
See Rule 403. Consequently, the testimony and examination were allowed at trial.

Lastly, the Court’s failure to recuse his Honor over this trial because the Court previously
represented plaintiffs in medical malpractice cases at McGowan, Hood and Felder in Rock Hill?,
SC, the use of “safety rules” as references to the standard of care, the cumulative error
doctrine, and the thirteenth juror doctrine are not grounds for a new trial.

The Defendant’s Motions for a Reduction of Non-economic Damages based on the
statutory caps is DENIED. SC Code 15-32-210(5) defines "health care provider" and "health care
institution." Both defendants fall within the definition of "health care provider," which makes

no distinction between providers who are directly liable and those whose liability is vicarious.

The non-economic damages cap of SC Code 15-32-220(C) provides:

In an action on a medical malpractice claim when final judgment is rendered against
more than one health care institution, or more than one health care provider, or any
combination thereof, the limit of civil liability for noneconomic damages for each health
care institution and each health care provider is limited to an amount not to exceed
three hundred fifty thousand dollars for each claimant, and the limit of civil liability for
noneconomic damages for all health care institutions and health care providers is
limited to an amount not to exceed one million fifty thousand dollars for each claimant...

! The Court notes its last day as an attorney with McGowan, Hood & Felder was in October of 2016, more than five
years ago, and in any case, that firm had no involvement at all in the matter before the Court.

3
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(emphasis added). Pursuant to SC Code 15-32-210(5), both Dr. Miller and his practice are
“health care providers,” and therefore the cap is doubled. The fact that liability for the practice
is vicarious is not mentioned in the statute as a factor to be considered and is immaterial.
Pursuant to SC Code 15-32-220(F), the published inflation-adjusted cap in effect when the
verdict was rendered in this case was $479,064 per “health care provider”, or $958,128 for two
defendants. As the non-economic damage award after setoff was $950,000, the cap has no
bearing on the judgment in this matter.

Plaintiff sent a Rule 68 Offer of Judgment for $1,000,000 which was filed on October 4,
2011. Giving the defendant the maximum possible five days for service, interest began accruing
on October 11, 2010. Interest has therefore accrued on the verdict for eleven years and 143
days at 8% per annum. Interest on the verdict is $196,000 per year and $536.99 per day, for a
total interest sum of $2,232,789.57. The Court finds no support in South Carolina law for
Defendant’s argument that the filing of an amended complaint nullified the offer of judgment.

Judgment is therefore entered for the Plaintiff, and against Defendants Gregory A.
Miller, MD, Rock Hill Gynecological & Obstetrical Associates, P.A. in the amount of:

$4,682,789.57.

IT 1S SO ORDERED.

The Honorable William A. McKinnon
York, South Carolina Resident Circuit Judge
March __ ,2022
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STATE OF SOUTH CAROLINA
COUNTY OF York

IN THE COURT OF COMMON PLEAS

Angela Patton, as next friend of Alexia Lumpkin, a minor

FORM 4

JUDGMENT IN A CIVIL CASE

CASE NO. 2009 CP-46-05195

Gregory A. Miller, MD and

Rock Hill Gynecological & Obstetrical Associates,

P.A.

PLAINTIFF(S)

DEFENDANT(S)

Submitted by: The Court

Attorney for : [_] Plaintiff

or
[] Self-Represented Litigant

[ ] Defendant

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by jury. The issues

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered. [_] See Page 2 for additional information.
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DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
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ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT ISORDERED AND ADJUDGED: [] See attached order (formal order to follow) [X] Statement of Judgment

by the Court:

ORDER INFORMATION

This order [X] ends [_] does not end the case.
Judgment is joint and several against both Defendants

Additional Information for the Clerk :

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of
(List name(s) below)

Judgment Against
(List name(s) below)

Judgment Amount To be
Enrolled
(List amount(s) below)

Angela Patton, as next friend of Alexia

Gregory A. Miller, MD and Rock Hill

) . Gynecological & Obstetrical Associates, $4,682,789.57
Lumpkin, a minor
P.A.
$
$

G6TS097dD6002#3ASVD - SYITd NOININOD - MHOA - INd ¢€:7 €0 JelN ¢20¢ - d3 114 AT1VOINOHLDO3 13





If applicable, describe the property, including tax map information and address, referenced in
the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest
or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the clerk.
Note: Title abstractors and researchers should refer to the official court order for judgment details.

E-Filing Note: In E-Filing counties, the Court will electronically sign this form using a separate electronic signature page.

/s William A. McKinnon 2761 March 3, 2022
Circuit Court Judge Judge Code Date

For Clerk of Court Office Use Only

This judgment was entered on the day of , 20 and a copy mailed first class or
placed in the appropriate attorney’s box on this day of , 20 to attorneys of record or
to parties (when appearing pro se) as follows:

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

CLERK OF COURT

Court Reporter:

E-Filing Note: In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File
Stamp and the clerk’s entering of the date of judgment above is not required in those counties. The clerk will mail a copy
of the judgement to parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON
PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.
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FORM 4C INSTRUCTIONS—JUDGMENT IN A CIVIL CASE
(Instructions for Information Only-Not to be filed with Form 4C)

Form 4C-Judgment in a Civil Case has been modified to add order information and
enrollment instructions for the clerk of court. The purpose of Form 4 has not changed
with the exception that judgment information is provided when applicable.

Please note that the Form 4C must be attached to all orders that include information to
enroll in the judgment index. The clerk will not be responsible for reading the order to
determine enrollment information.

The attorney or prevailing party will prepare and attach the Form 4C when submitting the
proposed order that includes judgment enroliment information for the judgment index. The
judge will review and sign Form 4C when he or she signs an order that includes judgment
enrollment information for the judgment index.

Form 4C is not required to be submitted to the Court with orders that do not include
information to enroll in the judgment index. If the clerk receives such an order without
Form 4C attached, the clerk should enter and process the order pursuant to Rule 58 and
Rule 77(d), SC Rules of Civil Procedure (i.e., the clerk should serve notice of entry of the
judgment by mail or provide the attorneys with copies of the signed order by other means).

The “Information for the Judgment Index” section should be completed when the judgment
affects title to real or personal property or if any amount should be enrolled. In the
“Judgment in Favor of” column, enter the name of the party to whom the judgment is
awarded. In the “Judgment Against” column, enter the name of the person to whom the
judgment is against. The judgment amount to be enrolled should be noted in the “Judgment
Amount” column. As necessary, describe any property referenced in the order if it is to be
enrolled in the judgment index. If there is no judgment information to enroll, indicate
“N/A” in one of the boxes in this section of the form.

. To enter information to accommodate multiple parties, additional Form 4Cs may be used
as necessary. Additional space may be inserted on the form as necessary.

The section “For the Clerk of Court Office Use Only” should be completed by the clerk
as it has been with the previous version of Form 4.

If the matter is on appeal to the Circuit Court, then the parties on the form should be
changed from Plaintiff and Defendant to Appellant and Respondent.
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8.

10.

11.

12.

13.

14.

If an arbitrator prepares an order after arbitration, the arbitrator should strike through
“Circuit Court Judge” and indicate “Arbitrator” in the signature block.

If a Special Circuit Court Judge, Master in Equity, or Special Referee prepares an order
after hearing a Circuit Court matter, then he or she should strike through the title “Circuit
Court Judge” below the signature line and indicate the appropriate title.

When an Order of Foreclosure is filed, neither the parties or debt owed should be listed in
the Information for the Judgment Index Section, unless the foreclosure order specifically
requires entry of the full judgment amount before the foreclosure sale, pursuant to
Section 29-3-650 of the SC Code.

If the deficiency judgment is waived in a Foreclosure action, indicate N/A in the
“Judgment Amount To Be Enrolled” box.

Foreclosure actions should be ended by the Clerk of Court upon receipt of the Order of
Foreclosure. Subsequent information, including deficiency judgments, can be added to
the action after the case is ended. The Master in Equity should end the action in the MIE
system upon the receipt of the Order of Foreclosure.

When judgment enrollment information is included in the Information for the Judgment
Index Section (for example, when there is a deficiency judgment), only the parties who
the judgment is for and against should be included in the Section. Subordinate parties
and lienholders should not be included in the box if there is not a judgment amount
specifically for or against them.

Form 4C is not required to be attached to Transcripts of Judgment and Confession of
Judgment.
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York Common Pleas

Case Caption: Angela Patton VS Gregory A Miller , defendant, et a
Case Number: 2009CP4605195

Type: Order/Other

So Ordered

/s William A. McKinnon, #2761, Circuit Judge

Electronically signed on 2022-03-03 15:27:54 page 10 of 10
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EXHIBIT 1
Eugene Benton

From: Edward Graham

Sent: Wednesday, June 1, 2022 12:27 PM
To: Eugene Benton

Subject: FW: Patton vs Dr. Miller
Attachments: doc00069120220524125457 .pdf

From: Harry Goldberg <hgoldberg@FinkelLaw.com>
Sent: Tuesday, May 24, 2022 2:00 PM

To: Edward Graham <EGraham@grahamlawfirm.net>
Subject: FW: Patton vs Dr. Miller

In support of Dr. Miller's bad faith claim, attached please find the Consent to Settle and several emails between Dr.
Miller and the MagMutual adjuster.
Best Regards.

From: Copier <copier@finkellaw.com>

Sent: Tuesday, May 24, 2022 1:55 PM

To: Harry Goldberg <hgoldberg@FinkelLaw.com>
Subject:

TASKalfa 5004i
[00:17:c8:b9:8f:57]
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5/5/2022

v

Scannable Document.png
MAGMUTUAL AUTHORIZATION TO SETTLE CLAIM

I, Gregory A. Miller, M.D., hereby authorize MagMutual Insurance Company and its agents and attorneys to attempt
to settle the claim of Lumpkin vs Miller, Claim Number 31390 , in such manner and upon such terms as
MAG Mutual Insurance Company deems expedient, within the limits of liability afforded under the insurance policy. This
consent to attempt to settle is NOT an admission of liability. Also, 1 understand my Authorization to Settle does not
guarantee the case will reach a settiement and it may eventually have to be tried in court for a final resolution. |
understand | must continue to prepare for my defense until the case is resolved by whatever method.

| understand that the Underwriting Department of MagMutual Insurance Company reviews all loss payments made on
behalf of its insureds and there have been no representations or guarantees made to me regarding my future underwriting
action. A settlement or judgment of $25,000 or above will negate my Loss Free Credit.

| understand that any payment made by the Company on my behalf may be released, according to law, to individuals
seeking credentialing information. Also, any payment made may be reportable to the National Practitioner Data Bank and
the Medical Licensing Board(s) in the state(s) where | hold an active or inactive license, as required by law. The following
are states in which | hold both an active or inactive medical license and the respective medical license numbers.

I understand that my policy includes a deductible amount of $ 0 , which I am responsible for payment upon
resolution of the case,

State Llcense Number Active or Inactive

AP ﬁ’j‘ Q120 F Hetove

3.
4 4//" el

Signature of | Date

o M S0 /2/et iy
Witness Date
4
(ED. 03/17)

hitps:/imail.google.com/mail/u/0/#search/SAngelly%40magmutual.com/FMicgzGlIVrzVnLMvtgXKHD XsgxnRjNg?projector=1&messagePartld=0.1
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5/512022 Gmail - Patton vs Miller malpraclice case
?\v’t G Mma }% Gregory A. Miller <gregoryamillermd1@gmail.com>

Patton vs Miller malpractice case
5 messages

Gregory A. Miller <gregoryamillermd1@gmail.com> Q{[] gL 4/() NJMLI/D

=
O
(0]
(¢]
—_
<]
N
(@]
N
WY
—-~
N
N
wn
0

To: SAngelly@magmutual.com

Dear Ms. Angelly,

We talked recently with Ashby about my case which involves a posterior shoulder dystocia. | did nothing wrong but jury
trials are unpredictable. | am considering asking for a settlement because of the possibility of a judgement over my 2
million limit. | am worried about my personal asset risk exposure. At my age, nearing retirement, | can't afford a large
settlement against my personal finances, | need some reassurances. Do you have time to discuss these issues
tomorrow? Thank you.

Sincerely,
Dr. Greg Miller

Gregory A. Miller <gregoryamillermd1@gmail.com> A 4?( M&(’ﬂ“ :
To: Ashby Davis <ADavis@davissnyder.com>, SAngelly@magmutual.com

Dear Ms. Angelly,

Per our discussion earlier today, | would like MagMutual to settle my malpractice case Angela Patton, et al vs. Gregory A.
Miller et al up to the limits of my malpractice coverage. Please send the settiement consent paperwork for my signature.
My address is 1104 Greene St, Beaufort, SC 29902. Thank you for your assistance in this matter,

Sincerely,
Dr. Greg Miller
[Quoled text hidden]

Sandy Angelly <SAngelly@magmutual.com> Mon, Dec 20, 2021 at 10:01 P
To: "Gregory A. Miller" <gregoryamillermd1@gmail.com>
Cc: Ashby Davis <ADavis@davissnyder.com>

Thanks Dr. Miller. s it ok if | email you the consent to settle form?

Sandy

Sent from my iPhone
[Quoled tex! hidden]

M

Mon, Dec 20, 2021 gt 2:56 PM
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Gregory A. Miller <gregoryamillermd1@gmail.com> Tue, Dec 21, 2021 at 7:29 AM

To: Sandy Angelly <SAngelly@magmutual.com>
Cc: Ashby Davis <ADavis@davissnyder.com>

Yes, that would be fine.
[Quoted text hidden]

Sandy Angelly <SAngelly@magmutual.com> Tue, Dec 21, 2021 at 9:38 AM

To: "Gregory A. Miller" <gregoryamillermd1@gmail.com>
Cc: Ashby Davis <ADavis@davissnyder.com>

Great. | am getting ready to head out to an appointment, and | will get this to you when | return home.

hitps://mail.google.com/mail/u/0/2ik=e9c52 (b257 &view=pt&search=all&permthid=thread-a%3Ar-6043180839501299358 &simpl=msg-a®%3Ar83845519...
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] 5/5/2022 Gmall - RE: 31390 Patlon vs Miller malpractice case
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g:”ﬁﬁ Gma ]I Gregory A. Miller <gregoryamillermd1@gmail.cc'm>7gl
zZ
e . s amsacnig B §
RE: 31390 Patton vs Miller malpractice case / H =
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Sandy Angelly <SAngelly@magmutual.com> e, Dec 21,2021 1t 1:34 P
To: "Gregory A. Miller" <gregoryamillermd1@gmail.com>, Ashby Davis <ADavis@davissnyder.com>
Cc: existing_claims <existing_claims@magmutual.com>

Dr. Miller,

Thank you for speaking with me and Ashby yesterday about this case. As we discussed, this matter has been
presented to our internal trial committee, and all were in agreement to take this matter to trial as we feel it is a
defensible case. In addition, we have the new Statute on our side, and again, even if you were to be found
negligent by the jury, you would still receive a defense verdict. He will have to work hard to prove gross negligence
in this case. Mr. Graham, is a good attorney, however, the jury will start to see through him, and that won't go well
for him.

As indicated yesterday, this is not a case in which MagMutual is going to settle prior to trial. | spoke to Sam
McEwen this morning about the trial since | cannot attend. He said that he would try to attend a few days of the
trial. | have attached the Consent to Settle Form for you to sign and return to me via email. Ashby will be
analyzing the trial daily, and will report to me each evening. | will share this information with my Team Lead, and
VP of Claims, and we will evaluate the case daily to determine next best steps.

)
Between you, and our very strong stable of experts, you all will be able to educate the jury on the medicine.
Again, you were the one there, you know how much force you used, or didn’t use. [ would like to remind you to try
very hard not to let Mr. Graham get under your skin. You need to be the nicest, most respectful witness at this
trial. Let him tarnish his character in front of the jury, while you remain calm, confident, but not cocky.

Thanks so very much. | wish you and your family a very Merry Christmas, and may the new year put this all
behind you.
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Sandy Angelly
Claims Analyst. MagMutual Leader

MAGMUTUAL®
dir 919-881-4335 | cell 919-609-6869
SAngelly@magmutual.com

From: Gregory A. Miller <gregoryamillermd1@gmail.com>

Sent: Monday, December 20, 2021 2:56 PM

To: Ashby Davis <ADavis@davissnyder.com>; Sandy Angelly <SAngelly@magmutual.com>
Subject: Re: Patton vs Miller malpractice case

https://mail.google.com/mail/u/0/?7ik=e9c52fb257 &view=pt&search=all&permthid=thread-{%3A1719781753482392526 &simpl=msg-[%3A17197817534 ... 1/3





		Ex 1 to Opp to Mot to Reconsider.pdf (p.1)

		Ex 1A to Opp to Mot to Reconsider.pdf (p.2-4)
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Shining a Light on Safety, Guiding the Way to Justice.

EXHIBIT 2

Edward L. Graham, Esq.

October 1, 2018

VIA Electronic Mail

Ashby Davis

Davis, Snyder, Williford & Lehn, P.A.
5 Hawthorne Park Court

Greenville, South Carolina 29615

RE:  Angela Patton v. Dr. Gregory Miller, et al.
C/A No. 2009-CP-46-5195

Ashby:

As we discussed recently, this case involves severe and permanent injuries to the entire brachial
plexus. Discovery in the case has proven how devastating Alexia’s injuries and damages are. A
verdict could and should exceed your clients’ combined policy limits by a significant amount. See
below for some recent verdict amounts.

My reading of the policies applicable to this case is that Dr. Miller has S 1 million in coverage, and
the P.A. has a separate and additional $1 million.

We are willing to settle within policy limits of $2 million in exchange for a general release of all
parties. That is a reasonable settlement amount. Reasonable consideration of Alexia’s horrific
lifelong damages and other issues in the case requires that your insurance carrier pay it, unless
settlement under one or both of these policies requires consent of one or both of the insureds,
and one or both withhold consent.

Alternatively, we are willing to settle within policy limits for either party ... $1 million from either
party in exchange for a covenant which allows us to proceed to trial against the non-settling
defendant. That is also a reasonable settlement, and reason requires payment of that amount,
again unless consent is required and is withheld by one or both insureds.

If you have a different interpretation of the coverage amounts, please let me know as soon as
possible. It is my intent to make a settlement demand for the policy limits of each policy or both
policies combined. Thus, if the limits are in fact different from my interpretation as set forth in
this demand letter, my demand should be construed as being modified to that extent.

Obviously, a favorable verdict for the plaintiff in an amount commensurate with Alexia’s injuries
would be in excess of policy limits and would put your clients’ personal assets at risk. That should
be especially concerning for any defendant who has a “consent required” policy and chooses to
withhold consent to a settlement within policy limits. A defendant who withholds consent under

GRAHAM LAW FIRM, P.A.
Edward L. Graham, Esquire
33 Market Point Drive Greenville, SC 29607
EFax 1.800.859.7028

EGraham@GrahamLawFirm.net
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[l GRAHAM LAw

Shining a Light on Safety, Guiding the Way to Justice. Edward L. Graham, Esq.

those circumstances is of course subject to personal responsibility for the portion of the verdict
above policy limits, including the forced sale of any personal assets which are not exempt.

As you well know, under the S.C. Tyger River doctrine, an insurer who refuses settlement within
policy limits can be liable for the entire verdict, including that portion above policy limits, plus
costs and any applicable interest, if the insurer acts unreasonably in declining to accept the policy
limits demand(s). If the defendant(s) consent(s) to settlement within policy limits, and the
insurer fails to pay a reasonable demand, assets of consenting defendant(s) can be protected
from exposure to loss from any verdict above policy limits by assigning their bad faith claim to
the plaintiff. To the contrary, any non-consenting defendant would be putting their own assets at
risk, and not those of the insurer, if there is a verdict above policy limits.

As noted above, I said I would provide you with information concerning some recent
verdicts. Chuck Zauzig recently obtained a verdict of $2.3 million in Virginia. In the past few
months Ken Levine got a verdict of $1.8 million in Dupage County, Illinois; and an arbitration
recovery of $2.4 million in Massachusetts. Most recently, near the end of September, Chris
Kuhlman and Joe Crosby obtained a verdict of $8.9 million in Minnesota. The latter involved an
injury to only C-5 and C-6. These were nerve root avulsions, so the injuries were serious, but
nowhere near as serious as the pan plexus injuries in this case. There is an emerging trend of more
favorable verdicts for plaintiffs in brachial plexus birth injury cases. Although some defense
lawyers and some insurers have been taking solace in the OB emergency statute, that will end
when we get authoritative appellate law on these issues.

In this case a verdict of $1 million or more would trigger significant pre-judgment interest based
on our offer of judgment and your decision to decline it. Many years have passed since then, so
any pre-judgment interest earned in this case would represent a very significant percentage of the
verdict. This is yet another reason why your clients should consent to a policy limits settlement,
and why your insurer should pay it.

Please discuss these considerations with your clients and inform them (or more likely, remind
them) that they have the right to retain personal counsel to advise them on these issues. If they,
or either one of them, decide to retain personal counsel, please let me know who the attorney(s) is
(are).

Sincerely,

GRAHAM LAW FIRM, P.A.

BY:

Edward L. Graham

GRAHAM LAW FIRM, P.A.
Edward L. Graham, Esquire
33 Market Point Drive Greenville, SC 29607
EFax 1.800.859.7028

EGraham@GrahamLawFirm.net
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