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The South Carolina Court of Appeals

James Stephen Nivens and Carolyn Nivens, Appellants,
V.

JB & E Heating & Cooling, Inc., a South Carolina
corporation, Respondent.

Appellate Case No. 2019-001061

ORDER

After careful consideration of the petition for rehearing, the Court is unable to
discover that any material fact or principle of law has been either overlooked or
disregarded, and hence, there is no basis for granting a rehearing. Accordingly, the

petition for rehearing is denied. &‘Q : ;
J:

Columbia, South Carolina

e
John Martin Foster, Esquire : ' FILED

James W. Boyd, Esquire Jun 02 2022




THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE
CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING
EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

James Stephen Nivens and Carolyn Nivens, Appellants,
V.

JB & E Heating & Cooling, Inc., a South Carolina
corporation, Respondent.

Appellate Case No. 2019-001061

Appeal From York County
William A. McKinnon, Circuit Court Judge

Unpublished Opinion No. 2022-UP-192
Submitted March 1, 2022 — Filed May 11, 2022

AFFIRMED

John Martin Foster, of Rock Hill, for Appellants.

James W. Boyd, of James W. Boyd Law Firm LLC, of
Rock Hill, for Respondent.

PER CURIAM: James and Carolyn Nivens appeal the circuit court's grant of
summary judgment in favor of JB & E Heating & Cooling Inc. (JB & E). On
appeal, they argue the circuit court erred in granting summary judgment because
(1) it applied the incorrect statute of limitations and (2) res judicata and collateral
estoppel did not apply. We affirm.



1. We hold the predominant purpose of the contract between the Nivenses and

JB & E was for services with goods incidentally involved. Because the contract
was predominantly for services, the Nivenses had three years after the breach of
the contract was discoverable to file their action against JB & E. The Nivenses
filed their complaint more than three years after the breach was discoverable.
Therefore, the circuit court did not err in granting summary judgment. See
Lanham v. Blue Cross & Blue Shield of S.C., Inc., 349 S.C. 356, 361, 563 S.E.2d
331, 333 (2002) ("An appellate court reviews a grant of summary judgment under
the same standard applied by the trial court pursuant to Rule 56, SCRCP.");
Companion Prop. & Cas. Ins. Co. v. Airborne Express, Inc., 369 S.C. 388, 390,
631 S.E.2d 915, 916 (Ct. App. 2006) ("Summary judgment should be affirmed if
there is no genuine issue of material fact and the moving party is entitled to
judgment as a matter of law."); S.C. Code Ann. § 15-3-530(1) (2005) (stating an
action for breach of contract outside the purview of the Uniform Commercial Code
(UCC) must be brought within three years from the date it accrues); Maher v.
Tietex Corp., 331 S.C. 371, 377, 500 S.E.2d 204, 207 (Ct. App. 1998) ("A cause of
action should have been discovered through exercise of reasonable diligence when
the facts and circumstances would have put a person of common knowledge and
experience on notice that some right had been invaded or a claim against another
party might exist."); Plantation Shutter Co. v. Ezell, 328 S.C. 475, 478,492 S.E.2d
404, 406 (Ct. App. 1997) ("In considering whether a transaction that provides for
both goods and services is a contract for the sale of goods governed by the UCC,
courts generally employ the predominant factor test."); id. ("Under this test, if the
predominant factor of the transaction is the rendition of a service with goods
incidentally involved, the UCC is not applicable."); Fournier Furniture, Inc. v.
Waltz-Holst Blow Pipe Co., 980 F. Supp. 187, 189 (W.D. Va. 1997) ("The court
should consider such factors as the language of the contract, the structure of the
compensation, and the ratio of material supplied to labor expended.").

2. We decline to address the Nivenses' argument that their claim is not barred by
res judicata and collateral estoppel because the circuit court properly granted
summary judgment based on the statute of limitations. See Futch v. McAllister
Towing of Georgetown, Inc., 335 S.C. 598, 613, 518 S.E.2d 591, 598 (1999)) ("In
light of our disposition of the case, it is not necessary to address [the appellant's]
remaining issues.").

AFFIRMED.!

! We decide this case without oral argument pursuant to Rule 215, SCACR.



GEATHERS and HILL, JJ., and LOCKEMY, A.J., concur.
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STATEMENT OF THE CASE

In or about October, 2010, the Appellants NIVENS contracted with the Respondent JB & E
HEATING & COOLING, INC. (hereafter also JB&E) for the installation of a geothermal system in
their home at the price of $15,280.00. The NIVENS allege that the system was never properly
completed. JB&E’s e-mail to NIVENS dated March 8, 2011 references the parties’ continued dealings
as to completion.

Appellant JAMES STEPHEN NIVENS alleges repeated promises of examination and repair,
and the failure of those promises. In March, 2012, he initiated a complaint with the South Carolina
Department of Labor and Licensing Regulation (hereafter also LLR) in March, 2012 alleging improper
installation of the unit.

Appellants filed their civil action on August 10, 2017, alleging seven (7) causes of action:

1) Violation of the Magnuson-Moss Warranty Act;

2) Violation of the Unfair and Deceptive Trade Practices;
3) Breach of express warranties;

4) Breach of implied warranty of fitness;

5) Negligence;

6) Nuisance; and

7) Negligent misrepresentation.’

Respondent JB&E filed for Summary Judgment on January 24, 2019, alleging an expired
Statute of Limitations and that the claims were barred by res judicata and collateral estoppel due to the
LLR ruling. The Appellants NIVENS alleged that their action falls under the U.C.C. Statute of
Limitation, S.C. Code § 36-2-725, which allows a six-year period when dealing with a sale of goods.

By its Order filed March 18, 2019, the Circuit Court dismissed the action on the basis of an
expiration of the applicable Statute of Limitations.

The NIVENS filed their Motion for Rehearing under Rule 59, S.C.R.C.P. on March 28, 2019.
By its Order filed May 31, 2019, this Motion was denied. Appeal was filed herein on June 25, 2019.

By its Order of May 11, 2022, this Court dismissed the appeal, holding that “the predominant
purpose of the contract between [the parties] was for services with goods incidentally involved.”

[ORDER OF MAY 11, 2022, Para. 1.] This Court based its decision upon such precedent as Plantation

1 The cause of nuisance was dropped at the hearing on Summary Judgment.



Shutter Co. v. Ezell, 328 S.C. 475, 492 S.E.2d 404 (Ct.App. 1997), applying what it sees as the
“predominant factor test.”

ARGUMENT

DOES THE SIX-YEAR STATUTE OF LIMITATIONS SET OUT IN S.C. CODE § 36-2-725 APPLY TO THIS

ACTION?

The Appellants argue that the U.C.C. Statute of Limitations, S.C. Code § 36-2-725, titled
“Statute of limitations in contracts for sale”, applies in this action. That Statute states, in relevant

part:

(1) An action for breach of any contract for sale must be commenced within six years after the
cause of action has accrued.

(2) A cause of action accrues for breach of warranty when the breach is or should have been dis-
covered.

(4) This section does not alter the law on tolling of the statute of limitations nor does it apply to

causes of action which have accrued before this act becomes effective.

In determining whether a particular contract falls within the U.C.C. definition of a “sale of
goods”, and thus whether § 36-2-725 would apply, the Courts have looked to the predominant purpose
of the transaction. Most Courts have determined the predominant purpose by looking to the parties’
intent. In the leading case of Coakley & Williams, Inc. v. Shatterproof Glass Corp., 706 F.2d 456, 460
(4" Cir. 1983), the Fourth Federal Circuit Court, applying Maryland law, looked to the language of the
contract, the nature of the supplier’s business, and the intrinsic worth of the materials provided in
determining that intent.

As stated above, in its Order of May 11, 2022, this Court dismissed this appeal, holding that
“the predominant purpose of the contract between [the parties] was for services with goods incidentally
involved.” [ORDER OF MAY 11, 2022, Para. 1.] The Court’s citation of Plantation Shutter Co. supra,

omits that decision’s accurate summary of the rule on predominant purpose as recognized in this State:

In considering whether a transaction that provides for both goods and services is a contract for
the sale of goods governed by the UCC, courts generally employ the predominant factor test.
Ranger Constr. Co. v. Dixie Floor Co., 433 F.Supp. 442 (D.S.C.1977). Under this test, if the



predominant factor of the transaction is the rendition of a service with goods incidentally in-
volved, the UCC is not applicable. Id. at 445. If, however, the contract's predominant factor is

the sale of goods with labor incidentally involved, the UCC applies. Id. at 444. In most cases in

which the contract calls for a [328 S.C. 479] combination of services with the sale of goods.

courts have applied the UCC. James J. White & Robert S. Summer, UNIFORM COMMERCIAL
CODE § 1-1, at 4 (4th ed. 1995).
[Plantation Shutter Co. v. Ezell, 328 S.C. 475, 478, 492 S.E.2d 404, 406; emphasis added.]

In the case of Fournier Furniture, Inc. v. Waltz-Blow Pipe Co., 980 F.Supp. 187 (W.D.Va.
1997), (cited by this Court’s decision of May 11, 2022) the Federal District Court determined that a
contract for design, fabrication and installation of a furnace and which provided for sales taxes, as here,
was one for the sale of goods. The intent of the contract of the parties in this case was obviously to
secure the Appellants new, properly working geothermal system of equipment in the Appellants’ home.
Thus, S.C. Code § 36-2-725 applies; since this action was brought within six years of the time to which

the parties’ actions extended their contract, the relevant Statute of Limitations is satisfied.
CONCLUSION

With respect to the Court, the Appellants can only cite, again, the fact which to their knowledge
is undisputed in this action: the Appellants wanted and contracted for a working, adequate geothermal
system to heat and cool their house. Installation of that system involved services and equipment. Under
the existing and accepted precedent dealing with such a situation, they are entitled to invoke the U.C.C.

statute of limitations. They have met that limitation and are entitled to move forward with their action.

May 26, 2022 Respectfully submitted,

S
n Martin Foster
S.C. Bar No. 2086
Post Office Box 106
Rock Hill, SC 29731-6106
803 324-8100
Attorney for Appellants
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I1.

STATEMENT OF THE ISSUES ON APPEAL

DOES THE SIX-YEAR STATUTE OF LIMITATIONS SET OUT IN S.C. CODE § 36-2-725 APPLY TO THIS

ACTION?

DOES THE PREVIOUS DECISION BY THE LLR BOARD PRECLUDE THIS ACTION?

STATEMENT OF THE CASE

In or about October, 2010, the Appellants NIVENS contracted with the Respondent JB & E

HEATING & COOLING, INC. (hereafter also JB&E) for the installation of a geothermal system in

their home at the price of $15,280.00. The NIVENS allege that the system was never properly

completed. JB&E’s e-mail to NIVENS dated March 8, 2011 references the parties’ continued dealings

as to completion.

Appellant JAMES STEPHEN NIVENS alleges repeated promises of examination and repair,

and the failure of those promises. In March, 2012, he initiated a complaint with the South Carolina

Department of Labor and Licensing Regulation (hereafter also LLR) in March, 2012 alleging improper

installation of the unit.

In the LLR Hearing Officer’s Recommendation dated July 24, 2014, the evidence was found as

follows:

g Homeowner (NIVENS) testified that after several telephone calls from him Respondent
(JB&E) quit answering the calls, did not communicate further and did not make any further
modifications or adjustments to the system.

10.  Respondent (JB&E) testified that he did stop responding to Homeowner’s telephone
calls, as the communication escalated.

[RECORD ON APPEAL, p. 43.]

By its final Order dated January 27, 2015, the Residential Building Commission of the LLR

adopted the Hearing Officer’s Recommendation, finding that JB&E did not obtain a building permit

and imposing a fine for that inaction. [RECORD ON APPEAL, p. 50, 47-48.] Neither the Hearing Officer
nor the Commission addressed the issue of JB&E’s compliance with S.C. Code § 40-59-240(f), which



requires compliance with County licensing and Codes. [RECORD ON APPEAL, p. 50, 47-48.]
Finally, neither the LLR Hearing Officer nor the Commission determined that JB&E violated

S.C. Code § 40-1-110(f), which prohibits any action of a licensed contractor that:

(f) has committed a dishonorable, unethical, or unprofessional act that is likely to deceive,

defraud, or harm the public;

[RECORD ON APPEAL, p. 50, 47-48.]

Appellants filed their civil action on August 10, 2017, alleging seven (7) causes of action:

1) Violation of the Magnuson-Moss Warranty Act;

2) Violation of the Unfair and Deceptive Trade Practices;
3) Breach of express warranties;

4) Breach of implied warranty of fitness;

5) Negligence;

6) Nuisance; and

7) Negligent misrepresentation.'

[RECORD ON APPEAL, p. 13-19.]

Respondent JB&E filed for Summary Judgment on January 24, 2019, alleging an expired
Statute of Limitations and that the claims were barred by res judicata and collateral estoppel due to the
LLR ruling. [RECORD ON APPEAL, p. 33-36.] The Appellants NIVENS alleged that their action falls
under the U.C.C. Statute of Limitation, S.C. Code § 36-2-725, which allows a six-year period when
dealing with a sale of goods. [RECORD ON APPEAL, p. 52-56.]

By its Order filed March 18, 2019, the Circuit Court dismissed the action on the basis of an
expiration of the applicable Statute of Limitations. [RECORD ON APPEAL, p. 1-6.]

The NIVENS filed their Motion for Rehearing under Rule 59, S.C.R.C.P. on March 28, 2019.
[RECORD ON APPEAL, p. 63-68.] By its Order filed May 31, 2019, this Motion was denied. [RECORD
ON APPEAL, p. 7-9.] Appeal was filed herein on June 25, 2019.

1 The cause of nuisance was dropped at the hearing on Summary Judgment.
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STANDARD OF REVIEW

This Court has stated the standard in Carolina Chloride Inc. v. South Carolina Dep't of Transp.,
391 S.C. 429, 706 S.E.2d 501 (S.C. 2011) as follows:

When reviewing an order granting summary judgment, the appellate court applies the same
standard as the trial court. Fleming v. Rose, 350 S.C. 488, 493, 567 S.E.2d 857, 860 (2002).
Summary judgment is appropriate when there is no genuine issue of material fact such that the
moving party must prevail as a matter of law. Rule 56(c), SCRCP. Summary judgment is not
appropriate where further inquiry into the facts of the case is desirable to clarify the application
of the law. USAA Property and Cas. Ins. Co. v. Clegg, 377 S.C. 643, 653, 661 S.E.2d 791, 796
(2008). In determining whether any triable issues of fact exist, the court must view the evidence
and all reasonable inferences that may be drawn from the evidence in the light most favorable to
the non-moving party. Fleming, 350 S.C. at 493-94, 567 S.E.2d at 860. Carolina Chloride Inc.
v. South Carolina Dep't of Transp., 391 S.C. 429, 706 S.E.2d 501 (S.C. 2011).

[Id., 391 S.C. at 434, 706 S.E.2d at 504]

The Appellants maintain that there are open questions of fact that preclude Summary Judgment. The
question here, however, is also whether the Circuit Court has applied the proper law. As the Supreme

Court stated in Gordon v. Lancaster, 425 S.C. 386, 823 S.E.2d 173 (S.C. 2018):

The interpretation of a statute is a question of law, which an appellate court is free to decide
without deference to the trial court. Town of Summerville v. City of N. Charleston, 378 S.C. 107,
110, 662 S.E.2d 40, 41 (2008).

[Id., 425 S.C. at 389, 823 S.E.2d at 174]

The question at hand is also one of statutory interpretation, which is for the Court.



ARGUMENT

L DOES THE SIX-YEAR STATUTE OF LIMITATIONS SET OUT IN S.C. CODE § 36-2-725 APPLY TO THIS

ACTION?

The Appellants argue that the U.C.C. Statute of Limitations, S.C. Code § 36-2-725, titled

“Statute of limitations in contracts for sale”, applies in this action. That Statute states, in relevant part:

(1) An action for breach of any contract for sale must be commenced within six years after the
cause of action has accrued.
(2) A cause of action accrues for breach of warranty when the breach is or should have been dis-

covered.

(4) This section does not alter the law on tolling of the statute of limitations nor does it apply to

causes of action which have accrued before this act becomes effective.

In determining whether a particular contract falls within the U.C.C. definition of a “sale of
goods”, and thus whether § 36-2-725 would apply, the Courts have looked to the predominant purpose
of the transaction. Most Courts have determined the predominant purpose by looking to the parties’
intent. In the leading case of Coakley & Williams, Inc. v. Shatterproof Glass Corp., 706 F.2d 456, 460
(4™ Cir. 1983), the Fourth Federal Circuit Court, applying Maryland law, looked to the language of the
contract, the nature of the supplier’s business, and the intrinsic worth of the materials provided in
determining that intent.

In the case of Fournier Furniture, Inc. v. Waltz-Blow Pipe Co., 980 F.Supp. 187 (W.D.Va.
1997), the Federal District Court determined that a contract for design, fabrication and installation of a
furnace and which provided for sales taxes, as here, was one for the sale of goods. The intent of the
contract of the parties in this case was obviously to secure the Appellants new, properly working
geothermal equipment in the Appellants’ home. Thus, S.C. Code § 36-2-725 applies; since this action
was brought within six years of the time to which the parties’ actions extended their contract, the
relevant Statute of Limitations is satisfied.

The Circuit Court’s Order of May 19, 2019 discusses Fournier at length, concluding that since



“less than 40% of the total value” of the contract is attributable to the materials, the U.C.C. Statute does
not apply. [RECORD ON APPEAL, p. 2-4.] The U.S. District Court in Fournier, addressing its facts,

specifically held:

Accordingly, since the agreement is dominated by language designating a sale of goods, I find
that the agreement at issue does contain the UCC implied sales warranties.

[Id., 980 F.Supp. At 189].

The Fournier Court looked to the basic purpose of the contract in question, and applied its
analysis to that end. Here, the Appellants’ purpose was the installation of a working geothermal unit:
the services were subordinate to that end. The contract here was for a mixed purpose but, as in

Fournier, the predominant purpose was for goods, and the U.C.C. Statute of Limitations must apply.

As matter of procedure, the Appellants argue that the question of predominant purpose is one

for the finder of fact. As the Fourth Federal Circuit stated in Coakley, supra:

A distillation of the cases outlined in the [Court’s] foregoing [foot]notes 11-14 produces an in-
escapable conclusion that, on the facts in their present pro-Appellant posture, a reasonable
viewing of them would permit a factfinder to conclude that the contract between Washington
and Coakley predominantly concerned a sale of goods, and consequently was governed by the
U.C.C. A Rule 12(b)(6) motion simply cannot serve to dispose of the case.”

[Coakley & Williams, Inc. v. Shatterproof Glass Corp., 706 F.2d at 460; matter in brackets

added for clarity; footnote omitted.]

The Appellants here were entitled to all presumptions accorded to a party defending against a
12(b)6) or summary judgment motion. Even should their arguments on the parties’ primary purpose fail
by themselves to preclude a refusal to apply the U.C.C. Statute, the Appellants raised sufficient factual
points to require a submission of this issue to the jury. A grant of summary judgment to the Respondent

was precluded.

2 A 12(b)(6) Motion would require of the moving party the same burden as one for Summary Judgment.

7



ARGUMENT

II. DOES THE PREVIOUS DECISION BY THE LLR BOARD PRECLUDE THIS ACTION?

The Orders of the Circuit Court do not address the Respondent’s claim of preclusion by reason
of the L.L.R. Decision included in its Summary Judgment Motion. That issue was argued below. The
Appellants understand that under the doctrine allowing a decision on any grounds in the Record, they
must address that issue.

It is unquestionably true that res judicata or collateral estoppel may apply as an effect of an
administrative decision. Stinney v. Sumter Sch. Dist. 17, 391 S.C. 547, 707 S.E.2d 397, 266 Ed. Law
Rep. 515 (2011). The question therefore is one of what was determined by the LLR Decision.

The Hearing Officer determined that the State had nor proven a violation of the provisions of

S.C. Code § 40-59-110(1)(f), which penalizes a licensed contractor who, in relevant part:

has engaged in misconduct in the practice of residential building or residential specialty con-
tracting. For purposes of this section, misconduct includes a violation of Section 40-59-25.3, or
a pattern of repeated failure by a residential builder or residential specialty contractor to pay la-
bor or material bills. ...

[RECORD ON APPEAL, p. 47-48.]

The Respondent did not obtain a building permit and was fined for that inaction.> [RECORD ON
APPEAL, p. 62.] The Hearing Officer did not try the issue of the Respondent’s compliance with S.C.
Code § 40-59-240(f), which requires compliance with County licensing and Codes. [RECORD ON
APPEAL, p. 47-48.]

Finally, the Hearing Officer could not determine that the Respondent violated S.C. Code § 40-1-

110(f), which prohibits any action of a licensed contractor that:

(f) has committed a dishonorable, unethical, or unprofessional act that is likely to deceive, de-

fraud, or harm the public;

3 A copy of the assessed Penalty has been submitted.



[RECORD ON APPEAL, p. 47-48.]

The L.L.R. Hearing Officer and that Agency’s Order did not address the issues raised in this action.
Neither res judicata nor collateral estoppel can attach where neither the Court nor the prosecuting
agency possess the evidence to decide the case. FET.C. v. Markin, 532 F.2d 541 (6" Cir. 1976). Even

should these doctrines apply, their uttermost effect would be to strike the UFTPA Action alone.

CONCLUSION

Summary Judgment was improperly granted against the Appellants. The dealings of the parties
were a sale of goods within the meaning of the U.C.C. Statute, and its Statute of Limitations applies in
this action. There is no preclusion by reason of the LLR’s decision. The ruling of the Circuit Court

should be reversed and this matter should proceed to trial.

December 21, 2020 Respectfully submitted,

artin Foster
S.C. Bar No. 2086
Post Office Box 106

Rock Hill, SC 29731-6106
803 324-8100

Attorney for Appellants
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properly addressed to the clerk of the Court, and with a copy also directed to the respective last known

address(es) of those attorney(s) and/or persons set out below; or

by hand delivering copies of the same to the following persons, or by leaving the same at that

person's office with that person's clerk or some other person in charge thereof, or by leaving it in a

conspicuous place therein; of if the office was closed or the person to be served has no office, by
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leaving a copy at that person's dwelling place or usual place of abode with some person of suitable age

and discretion then residing therein. all pursuant to Rule 262, S.C.A.C.R.

James W. Boyd

1544 Ebenezer Road
Rock Hill, S.C. 29732
Attorney for Respondent
803 328-2600

—T——
December 21, 2020

Joh Martif Foster
.C. Bar No. 2086
Post Office Box 106
Rock Hill, South Carolina 29731-6106
(803) 324-8100
Attorney for Appellants
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STATEMENT OF ISSUES

I. WAS THE PREDOMINANT PURPOSE OF THE CONTRACT A SALE OF
GOODS AS CONTEMPLATED BYSOUTH CAROLINA CODE §36-2-725.
FACTS

On or about October 4, 2010, Appellant contracted with the Respondent for the
installation of a geothermal HVAC unit at 105 Mountain View Street, Clover, SC. Pursuant to
the contract the Respondent installed the unit. In March 2011 an email was sent by the
Respondent that addressed the allegation by the Appellant that the unit was not working properly
(R. p. 61). The last time that the unit was worked on by the Respondent was 2012 (R. p. 49). On
or about March 28, 2012, a complaint was filed with the South Carolina Department of Labor
and Licensing Regulation before the Residential Builders Commission alleging that the
Respondent had improperly installed of the unit. On February 13, 2013, Panther Heating and
Cooling, Inc. prepared an inspection report for Appellant, identifying alleged defects in the
installation of the HVAC system (R. p. 40 on July 23, 2014). The Hearing Officer of the
Commission issued a recommendation that the Complaint be dismissed (R. p. 41-48). The
Hearing Officer’s recommendation was adopted as a final Order, was issued January 27, 2015
(R. p. 50). The Appellant commenced this action on August 10, 2017 by the filing of a Summons
and Complaint. The Respondent timely answered and thereafter filed a Motion for Summary
Judgement. The Motion for Summary Judgement was heard by the Court on February 7, 2019.
On March 18, 2019 the Court issued it Order granting the Respondent’s Motion for Summary

Judgement.



ARGUMENTS

I. THE PREDOMINANT PURPOSE OF THE CONTRACT WAS NOT A SALE OF

GOODS AS CONTEMPLATED BY SOUTH CAROLINA CODE §36-2-725.

In order for a contract to fall under the six year statute of limitations of South Carolina
Code §36-2-725 the contract must be for goods rather than services. If a contract provides for
both good and services the Court use the “Predominant Purpose™ test to determine if the UCC
applies. Ranger Construction Co. v. Dixie Floor Co., 433 F. Supp. 442 (D.S.C. 1977). 1f the
predominant purpose of the contract is the rendition of services with goods incidentally involved
the UCC is not applicable. In determining the predominant purpose of the contract, the Court
should consider the language of the contract the structure of compensation and ratio of materials
supplied to labor expended. Fournier Furniture, Inc., v. Waltz-Holst Blow Pipe Co., 980 F. Supp.
187, 189 (W.D. Va. 1997). The Court found that the total value of the contract was $15,280.00.
The Court further found that only $6,100.00, including sales tax, was for the material, which is
less than 40% of the total value of the contract. The Appellant agreed with this calculation (R.
p.113, lines 2-7). There were no allegations that the equipment was defective. The complaint was
concerned the services provided by the Respondent including an allegation that the Respondent
did not choose the correct equipment. The Respondent did not design, fabricate or manufacture
the Climate Master Unit. The Respondent acquired the unit its necessary materials to the removal
and installation service contract.

The Respondent cites the case Coakley & Williams, Inc., v. Shatterproof Glass Corp.,
706 F.2d 456, 460 (4™ Cir. 1983). In Coakley the Court looked at the language of the contract,
the nature of the supplier’s business and the intrinsic worth of the materials provided as the

2.



factors in determining predominant nature of the contract. In the present case the contract itself is
unclear as to whether it is predominantly for the sale of goods or for services. In looking at the
second factor, the nature of the suppliers business, the Respondent is not a manufacturer or a
store selling a product. It is a heating and cooling company that installs products. In looking at
the intrinsic materials provided the undisputed fact is that over 60% of the contract was for
installation. These factors clearly weigh in the Respondent’s favor.

The statute of limitations runs from the date the injury is discoverable by the exercise of
reasonable diligence. Republic Contract Corporation v. SCDHPT, 332 §.C. 197, 503 SE2d 761
(SC App. 1998). The appellant had the inspection report of Panther Heating and Cooling, Inc. on
February 13, 2013. The report identified problems in the system, so Appellant had notice of the
problems by that date. This action was not filed until August 10, 2017, and therefore was not
filed within the three year statute of limitations.

CONCLUSION

For the reason stated, the Court should affirm the judgment of the Circuit Court.

Respectfully Submitted,

s/James W. Boyd 824

1544 Ebenezer Road

Post Office Box 36425
Rock Hill, SC 29732

(803) 328-2600 T

(803) 328-5747 F
jamesboyd @ comporium.net

October 23, 2020



(9) an action against owners or manufacturers of components, or against any person fur-
nishing materials, or against any person who develops real property, or who performs or
furnishes the design, plans, specifications, surveying, planning, supervision, testing, or
observation of construction, or construction of an improvement to real property, or a re-

=
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The Plaintiffs acknowledge that S.C. Code § 15-3-640 is a “statute»,,(at if-,%ose”, i
St Court of

urt é\lﬁréeas

which an applicable statute of limitation runs. They note, however, that the beginning
stated to be after “substantial completion”. That term is defined by S.C. Code 8§ 15-3-630,

pair to an improvement to real property.

which states, in relevant part:

As used in Sections 15-3-630 to 15-3-670, the terms set out hereinbelow shall be defined
as follows: . . . (b) "substantial completion" shall mean that degree of completion of a
project, improvement, or a specified area or portion thereof (in accordance with the
contract documents, as modified by any change orders agreed to by the parties) upon
attainment of which the owner can use the same for the purpose for which it was
intended; the date of substantial completion may be established by written agreement

between the contractor and owner.

In light of the Plaintiff’s Affidavit, it is clear tha “substantial completion” never
occurred. It was promised, but such promise was not fulfilled. Given this fact, the Defendant is
estopped by his promises from an attempt to invoke the statute of limitations. The Plaintiffs’
recognition of the worthlessness of those promises became clear to them only in 2012 and
resulted in the LLR action.

In this regard, the Plaintiffs would note the language of S.C. Code § 15-3-120, which

states:

No acknowledgment or promise shall be sufficient evidence of a new or continuing con-
tract whereby to take the case out of the operation of this chapter unless it be contained in
some writing signed by the party to be charged thereby. But payment of any part of prin-

cipal or interest is equivalent to a promise in writing.
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The attached and incorporated e-mail of the Defendant’s principal is sufficient in law to be held
as “signed” and the promise contained therein is sufficient to extend the relevant limitation
period.

The relevant statute of limitations herein is that of S.C. Code § 36-2-725, which states, in

relevant part:

(1) An action for breach of any contract for sale must be commenced within six years af-
ter the cause of action has accrued.
(2) A cause of action accrues for breach of warranty when the breach is or should have

been discovered.

(4) This section does not alter the law on tolling of the statute of limitations nor does it

apply to causes of action which have accrued before this act becomes effective.

In determining whether a particular contract falls within the UCC definition of a sale of
goods, and thus whether § 36-2-725 would apply, the Courts have looked to the predominant
purpose of the transaction. In this case, both goods and services were unquestionably involved.

In the case of Fournier Furniture, Inc. v. Waltz-Blow Pipe Co., 980 F.Supp. 187 (W.D.Va.
1997), the Federal District Court for the Western District of Virginia determined that a contract,
for design, fabrication and installation of a furnace, and which provided for sales taxes, as here,
was one for the sale of goods.* The intent of the contract here was obviously to secure new,
properly working geothermal equipment in the Plaintiffs’ home. S.C. Code § 36-2-725 applies
and this action was brought within six years of the time to which the parties’ actions extended
their contract.

The Court discusses Fournier at length, concluding that since “less than 40% of the total
value” of the contract is attributable to the materials, the U.C.C. shall not apply. The U.S.
District Court in that case more specifically held:

Accordingly, since the agreement is dominated by language designating a sale of goods, I
find that the agreement at issue does contain the UCC implied sales warranties.
[Id., 980 F.Supp. At 189].

4 Copies of the Defendant’s Proposal and Invoice were attached to the Plaintiff’s Memorandum
in Opposition, and are adopted hereto by this reference.

5
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The Fournier Court looked to the basic purpose of the Contract in question, and applied
its analysis to that end. Here, the Plaintiffs contracted for the installation of a working
geothermal unit: the services were subordinate to that end. The contract was for a mixed
purpose, but as in Fournier, the predominant purpose was for goods, and the U.C.C. Statute of

Limitations should apply.

The Plaintiffs note that they have abandoned their claim for nuisance.

Counsel for the Movants is not required to attempt in good faith to resolve the matter

contained in this Motion by reason of the dispositive nature thereof.

The basis for this Motion is the applicable law and rules of procedure, the above-cited
Rules and Statutes, the records of these civil actions, and any Supporting Memorandum which

the Movants may submit herein.

Respectfully submitted,

/s/ John Martin Foster
Attorney for Plaintiffs

S.C. Bar No. 2086

The Guardian Building

223 East Main Street, Suite 520
Rock Hill, SC 29730

Post Office Box 106
Rock Hill, SC 29731-6109

803 324-8100
803-324-8109: Fax

jmfoster@comporium.net

March 28, 2019

Rock Hill, South Carolina
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STATE OF SOUTH CAROLINA | IN THE COURT OF COMMON PLEAS
]
COUNTY OF YORK 1 SIXTEENTH JUDICIAL CIRCUIT
JAMES STEPHEN NIVENS and
CAROLYN NIVENS,
Plaintiffs, MEMORANDUM
V. ON RULE 59(e), S.C.R.C.P. MOTION

JB&E HEATING & COOLING, INC.,, C.A. No. 17-CP-46-02339

a South Carolina corporation,

Defendant.

(WSSOI ST VRS [y S [ ST oy VRS oy WY [y Gy GRSy PR

The Honorable Court has granted Defendant JB&E HEATING & COOLING, INC.
summary judgment, finding expiration of the limitation period for the Plaintiff’s causes of action.

The Plaintiff moves under Rule 59(e), S.C.R.C.P. to reopen and amend this Court’s Order.

GENERAL STATUTE OF LIMITATIONS

The date of the original contract on the Plaintiffs’ geothermal system and unit is cited as
October, 2010. The Defendant has, to date, been unable to confirm the date of the Plaintiffs’
complaint to the LLR, but accepts the Defendant’s date of March 28, 2012.

The Defendant pleads the effect of S.C. Code § 15-3-530(1), which states the limitation

to be:

Within three years:
(1) an action upon a contract, obligation, or liability, express or implied, excepting those

provided for in Section 15-3-520;'

With regard to the Plaintiffs’ Cause of Action for Unfair and Deceptive Trade Practices,
the Defendant cites S.C. Code § 39-5-150, which states:

No action may be brought under this article more than three years after discovery of the

unlawful conduct which is the subject of the suit.

The Plaintiff JAMES STEPHEN NIVENS has submitted his Affidavit herein, stating his

repeated contacts with Hutchison Neely, the Defendant’s principal, and the promises of

1. S.C. Code § 15-3-520 deals with actions upon bonds and sealed instruments.
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examination repair repeatedly given to him.? It was only after the failure of those promises that
he initiated the procedure with the LLR in March, 2012.
S.C. Code §8§ 15-3-630 to 15-3-670 deal with ‘actions against contractors. S.C. Code §

15-3-640 provides, in relevant part:

No actions to recover damages based upon or arising out of the defective or unsafe condi-
tion of an improvement to real property may be brought more than eight years after sub-
stantial completion of the improvement. For purposes of this section, an action based
upon or arising out of the defective or unsafe condition of an improvement to real prop-
erty includes:

(1) an action to recover damages for breach of a contract to construct or repair an im-
provement to real property;

(2) an action to recover damages for the negligent construction or repair of an improve-

ment to real property;

(4) an action to recover damages for economic or monetary loss;
(5) an action in contract or in tort or otherwise;
(6) an action for contribution or indemnificatn for damages sustained on account of an ac-

tion described in this section;

(9) an action against owners or manufacturers of components, or against any person fur-
nishing materials, or against any person who develops real property, or who performs or
furnishes the design, plans, specifications, surveying, planning, supervision, testing, or
observation of construction, or construction of an improvement to real property, or a re-

pair to an improvement to real property.

The Plaintiffs acknowledge that S.C. Code § 15-3-640 is a “statute of repose”, within
which the applicable statute of limitation runs. They note, however, that the beginning date is
stated to be after “substantial completion”. That term is defined by S.C. Code §§ 15-3-630,

which states, in relevant part:

As used in Sections 15-3-630 to 15-3-670, the terms set out hereinbelow shall be defined
as follows: . . . (b) "substantial completion" shall mean that degree of completion of a

2. The Defendant’s admission of discussions on further work on the geothermal unit is stated as Finding
of Fact No.46., P.7, LLR Hearing Officer’s Recommendation, July 23, 2014 (included in the
Defendant’s Motion). In addition, the Defendant’s e-mail to this effect was listed and entered into
evidence at the LLR hearing as State’s Exhibit 7 and a copy has been submitted as an Exhibit.

70

BEE€2097dDLL0Z#ISYD - SYT1d NOWINOD - MHOA - WV LO:L} €2 4dY 6102 - 314 ATIVOINOHLOITS



project, improvement, or a specified area or portion thereof (in accordance with the
contract documents, as modified by any change orders agreed to by the parties) upon
attainment of which the owner can use the same for the purpose for which it was
intended; the date of substantial completion may be established by written agreement

between the contractor and owner.

In light of the Plaintiff’s Affidavit, it is clear that “substantial completion never occurred.
It was promised, but such promise was not fulfilled. Given this fact, the Defendant is estopped
by his promises from an attempt to invoke the statute of limitations. The Plaintiffs’ recognition
of the worthlessness of those promises became clear to them only in 2012 and resulted in the
LLR action.

In this regard, the Plaintiffs would note the language of S.C. Code § 15-3-120, which

states:

No acknowledgment or promise shall be sufficient evidence of a new or continuing con-
tract whereby to take the case out of the operation of this chapter unless it be contained in
some writing signed by the party to be charged thereby. But payment of any part of prin-

cipal or interest is equivalent to a promise in writing.

The e-mail of the Defendant’s principal is sufficient in law to be held as “signed” and the
promise contained therein is sufficient to extend the relevant limitation period.
The facts as adduced by the Plaintiff are sufficient on the grounds argued above to

preclude summary judgment.

U.C.C. STATUTE OF LIMITATION

The true statute of limitations herein is that of S.C. Code § 36-2-725, which states, in

relevant part:

(1) An action for breach of any contract for sale must be commenced within six years af-
ter the cause of action has accrued.
(2) A cause of action accrues for breach of warranty when the breach is or should have

been discovered.

(4) This section does not alter the law on tolling of the statute of limitations nor does it

apply to causes of action which have accrued before this act becomes effective.
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In determining whether a particular contract falls within the U.C.C. definition of a sale of
goods, and thus whether § 36-2-725 would apply, the Courts have looked to the predominant
purpose of the transaction. Most Courts determine the predominant purpose by looking to the
parties’ intent. In the leading case of Coakley & Williams, Inc. v. Shatterproof Glass Corp., 706
F.2d 456, 460 (4® Cir. 1983), the Federal District Court, applying Maryland law, looked to the
language of the contract, the nature of the supplier’s business, and the intrinsic worth of the
materials provided in determining that intent.

In the case of Fournier Furniture, Inc. v. Waltz-Blow Pipe Co., 980 F.Supp. 187 (W.D.Va.
1997), the Federal District Court determined that a contract for design, fabrication and
installation of a furnace and which provided for sales taxes, as here, was one for the sale of
goods.®> The intent of the contract here was obviously to secure new, properly working
geothermal equipment in the Plaintiffs’ home. S.C. Code § 36-2-725 applies and this action was
brought within six years of the time to which the parties’ actions extended their contract.

The Court’s Order discusses Fournier at length, concluding that since “less than 40% of
the total value” of the contract is attributable to the materials, the U.C.C. shall not apply. The
U.S. District Court in that case, addressing its facts, more specifically held:

Accordingly, since the agreement is dominated by language designating a sale of goods, I
find that the agreement at issue does contain the UCC implied sales warranties.
[Id., 980 F.Supp. At 189].

The Fournier Court looked to the basic purpose of the Contract in question, and applied
its analysis to that end. Here, the Plaintiffs contracted for the installation of a working
geothermal unit: the services were subordinate to that end. The contract was for a mixed purpose
but, as in Fournier, the predominant purpose was for goods, and the U.C.C. Statute of
Limitations applies.

More basically, the question of predominant purpose is one for the finder of fact. As the

Fourth Circuit stated in Coakley, supra:

A distillation of the cases outlined in the [Court’s] foregoing [foot]notes 11-14 produces
an inescapable conclusion that, on the facts in their present pro-plaintiff posture, a reason-
able viewing of them would permit a factfinder to conclude that the contract between
Washington and Coakley predominantly concerned a sale of goods, and consequently was

governed by the U.C.C. A Rule 12(b)(6) motion simply cannot serve to dispose of the

3. Copies of the Defendant’s Proposal and Invoice have been submitted.
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case.
[ Coakley & Williams, Inc. v. Shatterproof Glass Corp., 706 F.2d at 460; matter in brack-

ets added for clarity; footnote omitted. ]

The Plaintiff here is also entitled to all presumptions accorded to a party defending
against a 12(b)(6) or summary judgment motion. Even should its arguments on the parties’
primary purpose fail to quash the Defendant’s objection, the Plaintiff has raised sufficient factual
points to require a submission of this issue to the jury. A grant of summary judgment to the

Defendant is precluded.

MAGNUSON-MOSS ACT LIMITATION

The Magnuson-Moss Act contains no statute of limitations. In virtually all cases dealing
with that Act, the Courts have looked to the State U.C.C. Statute of Limitations. See, e.g., Lowe
v. Volkswagen of Am., Inc., 879 F.Supp. 28 (E.D. Pa. 1995); Tittle v. Steel City Oldsmobile GMC
Truck, Inc., 544 So.2d 883, 8 U.C.C. Rep.2d 701 (Ala. 1989); Price v. Freedom Ford, Inc., 46
Va.Cir. 129 (1998); Waldron v. Subaru of Am., Inc., 20 Va. Cir. 355 (1990). In short, we are
again referred to S.C. Code § 36-2-725, which has been complied with.

EFFECT OF LLR DECISION

The Order of this Court does not address the Defendant’s claim of preclusion by reason
of the L.L.R. Decision included in its Motion. The Plaintiff understands that under Rule 59,
S.C.R.C.P,, he is required to address that issue.

It is unquestionably true that res judicata or collateral estoppel may apply as an effect of
an administrative decision. Stinney v. Sumter Sch. Dist. 17, 391 S.C. 547, 707 S.E.2d 397, 266
Ed. Law Rep. 515 (2011). The question therefore is one of what was determined by the LLR
Decision.

The Hearing Officer determined that the State had nor proven a violation of the
provisions of S.C. Code § 40-59-110(1)(f), which penalizes a licensed contractor who, in
relevant part:

has engaged in misconduct in the practice of residential building or residential specialty
contracting. For purposes of this section, misconduct includes a violation of Section 40-

59-25S.% or a pattern of repeated failure by a residential builder or residential specialty

4. S.C. Code § 40-59-25 deals with roofing contracts and insurance coverage; it thus has no application
here.
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contractor to pay labor or material bills. .

The Defendant did not obtain a building permit and was fined for that inaction.> The
Hearing Officer did not try the issue of the Defendant’s compliance with S.C. Code § 40-59-

240(f), which requires compliance with County licensing and Codes.

Finally, the Hearing Officer could not determine that the Defendant violated S.C. Code §
40-1-110(f), which prohibits any action of a licensed contractor that:

(f) has committed a dishonorable, unethical, or unprofessional act that is likely to de-

ceive, defraud, or harm the public;

The L.L.R. Hearing Officer and that Agency’s Order did not address the issues raised in
this action. Neither res judicata nor collateral estoppel can attach where neither the Court nor
the prosecuting agency possess the evidence to decide the case. F.T.C. v. Markin, 532 F.2d 541
(6™ Cir. 1976). Even should these doctrines apply, their uttermost effect would be to strike the
UFTPA Action alone.

The Plaintiff is entitled to an order revoking the earlier decision of this Court, and to

proceed to trial.

Respectfully submitted,

/s/ John Martin Foster
Attorney for Plaintiffs
S.C. Bar No. 2086

The Guardian Building
223 East Main Street, Suite 520
Rock Hill, SC 29730

Post Office Box 106
Rock Hill, SC 29731-6106

803 324-8100

803 324-8109: Fax
jmfoster@comporium.net

April 23, 2019

Rock Hill, South Carolina

5. A copy of the assessed Penalty has been submitted.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PL.EAS
) SIXTEENTH CIRCUIT COURT
COUNTY OF YORK )
) CASE NO.: 2017-CP-46-02339
‘James Nivens and Carolyn Nivens, )
- ) RESPONSE TO MOTION
Plaintiffs, ) TO ALTER OR AMEND
. i JUDGMENT
)
JB&E Heating & Cooling, Inc.,a )
South Carolina Corporation, )
)
Defendants. )

The above named Defendant opposes the Motion to Alter or Amend the
Judgment. The Defendant believes that the arguments and facts presented in the Notice
or Motion to Alter or Amend Judgment are the same that were made when the Motion
was heard by the Court and no new matters of law have been brought forth in the M otion
to Alter or Amend Judgment. The Defendant stands on his Motion for Summary
arguments and documents presented at the time the Motion was made.

Even if the Court should find that a six (6) year statute of limitation applies,
pursuant to South Carolina Code §36-2-725, the Affidavit of the Plaintiff states that, “he
noticed that the deficiency in the equipment and work provided by the Defendant, I B&E
Heating and Cooling, Inc. after September 2010”. The Plaintiff submitted an ........ ...
dated March 2011, in which the Defendant discussed, “coming out this week to increase
you ......... ”. Even if a six (6) year statute of limitation applies the Plaintiff did not bring
the action during that timeframe.

FOR ALL THE ABOVE REASONS THE Defendant request that the Court deny

the Plaintiff’s Motion to Alter or Amend Judgment..

Page 1 of 2
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Rock Hill, South Carolina
April 9, 2019

Page 2 0f 2
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s/James W. Boyd

S.C. Bar No. 824

Attorney for Defendant
1544 Ebenezer Road

Post Office Box 36425
Rock Hill, SC 29732

(803) 328-2600
jamesboyd @ comporium.net
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PROCEEDINGS

THURSDAY, FEBRUARY 6, 2019

ROCK HILL, SOUTH CAROLINA

THE COURT: Good morning. It looks like first up
today is James Nivens and Carolyn Nivens v. JB&E Heating
and Cooling, Inc. The first motion is a Motion to
Dismiss.

MR. BOYD: That is my motion. Your Honor, I think
taking in order the Motion for Summary Judgment probably
ought to be argued first, because that may be
dispositive.

THE COURT: Okay.

MR. BOYD: Your Honor, just a brief overview of the
facts of this case. I represent the defendant, JB&E
Heating and Cooling. The Nivens, James and Carolyn
Nivens, brought this lawsuit alleging several causes of
action that arose out of a contract that was entered
into on or about October 4, 2010. They entered into a
contract with my client for installation of a heating
and air unit at their home.

After that, the Nivens alleged certain problems
with the unit's installation. On March 28, 2012, a

complaint was filed with the South Carolina Department
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

of Labor and Licensing Regulation before the Residential
Builders Commission alleging improper installation of
the unit.

Then on February 13, 2013, Panther Cooling and
Heating, an expert on behalf of the plaintiff, filed a
report. The reason for the first ground for the Motion
for Summary Judgment is that these causes of actions are
barred by the Statute of Limitations.

The Statute of Limitations, Your Honor, is three
years when arising upon a contract under 15-3-530(1).

To the extent the causes of action do not arise out of a
contract, they are barred by 15-3-530(5). There is also
an Unlawful Trade Practices Act cause of action. There
is the three-year Statute of Limitations, 39-5-150.

This complaint was filed on August 10, 2017. The
Statute of Limitations, I think everyone will agree,
runs from the date -- the cause of action would be
discoverable by reasonable diligence on the part of the
plaintiff, certainly.

On March 28, 2012, the plaintiff filed a complaint
with the Residential Builders Commissions, so the
plaintiff certainly had notice at that time that there
was a problem. On February 13, 2013, the plaintiff had
an expert opinion from another heating and cooling

company, Panther. So they certainly had notice at that
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time.

August 10, 2017, is well beyond the Statute of
Limitations of three years for that. The defense has
filed in their response to the Motion for Summary
Judgment that the Statute of Limitations, which is
covered by 36-2-725, which is a six-year Statute of
Limitations for breach of contract for sale of goods
under the UCC, which is six years.

The plaintiff has cited a case Fournier, which is
not a South Carolina case. It's a District Court
decision from Virginia. It's basically stating that a
contract such as this one that has both goods, meaning
the unit and the services, which would be the
installation, would be covered by the Six-Year Statute
of Limitations. However, that is not actually what
Fournier states.

Fournier says that the Court should examine any
contract that contemplates both services and goods and
determine whether goods or services is the predominant
factor. The Court lists several factors in determining
whether it's goods or services that predominate. One
is the language of the contract. One is the structure
of the compensation. One is the ratio of material
supplied to the labor extended.

The contract itself is set forth in the Defendant's
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Response to the Motion for Summary Judgment. It really
doesn't explain a breakdo