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*** EXTERNAL EMAIL: This email originated from outside the organization. Please
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Good afternoon. 
 
Enclosed for filing, please find Respondent’s Petition to Lift Stay with Exhibits 1-4 along with our
Proof of Service.  We will forward a check representing the filing fees to your office. 
Please return a stamped copy to our office at your convenience.
 
Thank you.
 

 
Cary A. Lawson
 
Cary A. Lawson
Paralegal for
Gary W. Poliakoff
POLIAKOFF & ASSOCIATES, P.A.
PO Box 1571
Spartanburg, SC  29304-1571
(864) 582-5472
(864) 582-7280 (fax)
 
cary@gpoliakoff.com
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use of the designated recipient(s) named above and may contain work product and/or attorney-client
information, which is privileged, confidential or otherwise exempt from disclosure under applicable law.
If you are not a named recipient, YOU ARE HEREBY NOTIFIED that any review, dissemination,
distribution, disclosure or copying of this message and/or attachments is STRICTLY PROHIBITED. If
you have received this e-mail message in error, please notify us immediately at the telephone number
listed above to arrange for the return and/or deletion of the original message. Thank you for your
cooperation.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 
 )  
COUNTY OF AIKEN ) SECOND JUDICIAL CIRCUIT 
   


The Estate of Charles S. Rudd, 
deceased, through the duly appointed 
Personal Representative, Thelma 
Rudd, individually and on behalf of 
statutory beneficiaries,  


) 
) 
) 
) 
) 


Civil Action No. 2019-CP-02-02840 


 ) 


MOTION TO LIFT STAY 


Plaintiffs, ) 
 ) 


v. ) 
 ) 


Pepper Hill Nursing & Rehab Center, 
LLC d/b/a Pepper Hill Nursing & 
Rehab Center and Shiloh 
Management, Inc., 


) 
) 
) 
) 
) 


 ) 
Defendants. ) 


 
TO: MARK GENDE AND KENNETH WINGATE, ATTORNEYS FOR DEFENDANTS. 
 
 PLEASE TAKE NOTICE THAT the Plaintiffs, by and through their undersigned 


attorneys, hereby move before this Court pursuant to SCACR 241 to lift the automatic stay in this 


matter for the limited scope of Plaintiffs’ Motion to Amend the Complaint to assert a claim against 


the Estate of Janice Jones.  


 "After service of notice of appeal, any party may move [the lower court, administrative 


tribunal, appellate court, or judge or justice of the appellate court] for an order lifting the automatic 


stay." Rule 241(c)(1). The supersedeas or lifting of the automatic stay, as well as any other 


affirmative relief granted, may be conditioned on such terms as the tribunal, court, judge, or justice 


entering the order deems appropriate. Rule 241(c)(3). 


 On September 2, 2020, Plaintiffs filed a Motion to Amend the Complaint to add individual 


Defendants including the Estate of Janice Jones under the theories of alter ego, and piercing the 


corporate veil.  


 On October 26, 2020, a hearing was scheduled on Plaintiffs’ Motion to Amend the 


Complaint. However, the Court held it was appropriate to continue the hearing on the Motion to 
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Amend the Complaint until resolution of Defendants’ Motion to Reconsider the Court’s Order 


Denying Arbitration.  


 On October 29, 2020, the Court denied Defendants’ Motion to Reconsider the Court’s 


Order Denying Arbitration. Plaintiffs contacted the Court to request a hearing on the Motion to 


Amend. See Exhibit 1-October 30, 2020 letter to the Court.  


 On November 5, 2020, Defendants filed a Notice of Appeal before the Motion to Amend 


the Complaint to add the Estate of Janice Jones could be scheduled to be heard. The Notice of 


Appeal immediately caused an automatic stay in all legal proceedings preventing the Motion to 


Amend the Complaint to be heard until the automatic stay was lifted. Defendants objected to a 


hearing on the Motion to Amend the Complaint. See Exhibit 2-Nov. 3, 2020 Letter to the Court. 


 On November 20, 2020, Plaintiffs filed a Motion to Lift the Automatic Stay to Amend the 


Complaint to add the Estate of Janice Jones. Exhibit 3. In the Response in Opposition to Motion 


to Lift Automatic Stay to hear the Motion to Amend the Complaint to add the Estate of Janice 


Jones (Exhibit 4), defense attorneys on behalf of the Jones Family represented to the Court the 


following: 


 As set forth below, Plaintiff argues that the stay in this matter should be lifted because the 
 appeal does not impact matters raised in Plaintiffs’ Motion to Amend Complaint. Not 
 only is this incorrect, but the Court has already once continued a hearing on the Motion to 
 Amend while a motion to reconsider was pending on the same issues now pending before 
 the Court of Appeals. No circumstances have changed that would justify a lift of the 
 stay, and the Appellate Court Rules further demonstrate that it is not appropriate to lift 
 the stay because the pending appeal affects the issues raised in the Motion to Amend. 
 
Defendants’ argument continued: 
 
 Plaintiff argues that Appellate Rule 205’s automatic stay should be lifted as to Plaintiff’s 
 Motion to Amend the Complaint because, in Plaintiff’s estimation, the matters raised in 
 the Motion to Amend are “not affected by the appeal.” This is incorrect because, as set 
 forth below, the issue on appeal involves whether this matter is subject to arbitration, 
 and this issue has a direct bearing on the entire process of this case. This includes the 
 addition of new parties and whether this entire matter should proceed to arbitration or 
 remain in state court. 


 *************************** 
 Second, it is inappropriate to lift the stay because the arbitration issues on appeal 
 have a direct bearing on whether the causes of action against the individual 
 defendants are also  subject to arbitration. If the Court of Appeals finds that 
 arbitration is appropriate as to the corporate defendants, arbitration would also be 
 appropriate to the individuals addressed in Plaintiff’s Motion to Amend. As a result, 
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 the arbitration issues on appeal directly affect the issues raised in Plaintiff’s Motion to 
 Amend. 
 
 Based on Defendants’ representations and arguments, the Court denied lifting the 


automatic stay, and the proceedings were stayed until the arbitration issue was resolved. Exhibit 


5 – Order Denying Lift Stay. Defendants took the position that Defendants’ potential success on 


appeal would result in arbitration of claims involving the parties Plaintiff seeks to bring in by 


amendment. The Order finds that, if Defendants were to prevail in their appeal, “arbitration would 


also be appropriate to the individuals addressed in Plaintiffs’ Motion to Amend.” (Order at 3).   


 Defense attorney Wingate on behalf of the Jones Family is now attempting to take the 


opposite position to gain an unfair advantage in violation of res judicata, equitable estoppel, and 


judicial estoppel. See Exhibit 6—January 25, 2021 Hearing Transcript. The Court did not deny 


Plaintiffs’ Motion to Amend the Complaint to add the individuals on the merits but refused to lift 


the automatic stay to hear the Motion on its merits. The Court did not consider Plaintiff’s Motion 


to Amend before the appeal of the Arbitration Order. Defendants claimed Plaintiff’s Motion to 


Amend was “premature”: 


  “First, Defendants request that the Plaintiff’s Motion to Amend the Complaint be denied 
 or that a ruling on the motion be stayed pending resolution of the Court’s ruling on 
 Defendants’ Motion to Reconsider Defendants’ Motion to Compel Arbitration. […]. 
 Because the Motion to Reconsider addresses whether this matter is subject to arbitration 
 and, if granted, would likely result in the dismissal of this case for arbitration, Plaintiff’s 
 Motion to Amend the Complaint is premature. Defendants request that the Court deny 
 the Motion to Amend with Leave to Refile or stay the Motion pending a ruling on the 
 Motion to Reconsider. Further, if the Motion for Reconsideration is denied, this matter 
 would be ripe for appeal on the issue of arbitration, further making the Motion to Amend 
 “premature.” 


(See page 3 of Exhibit 7--Defendants’ Response in Opposition to Motion to Amend the 


Complaint).  


The case is now under an automatic stay because of the appeal of the Order denying 


Defendants’ Motion to Compel arbitration. This automatic stay continues in effect for the duration 


of the appeal unless lifted by order of the lower court, the administrative tribunal, appellate court, 


or judge or justice of the appellate court. The Court stayed the Motion to Amend because adding 


claims against decedent Janice Jones involves matters affected by the pending appeal.  
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Now, incredibly, the same law firm attempts to file a Notice to Disallow the claim during 


the same automatic stay they relied upon to convince the Court not to hear the Motion to Amend. 


Incredible and disingenuous gaslighting. 


On December 20, 2021, a Notice of Disallowance was filed despite the automatic stay. 


Exhibit 8. Defense attorney Wingate on behalf of the Jones Family is now attempting to take the 


opposite position to gain an unfair advantage in violation of res judicata, equitable estoppel, and 


judicial estoppel. This type of disingenuous and fraudulent argument must be rejected by this Court 


to avoid injustice. S.C. Code Ann § 62-3-804(5) requires a claimant in Probate Court to commence 


the proceedings in Probate Court within 30 days of the Notice of Disallowance of Claim. As noted 


above, Defendants in this case have made every effort to prevent a proper filing in Common Pleas 


Court, yet now have filed a Notice of Disallowance in Probate Court, requiring the Plaintiff to 


commence the proceeding in Probate Court. Defendants’ duplicitous actions must not be rewarded. 


This Court should allow the stay to be lifted solely for the purpose of Plaintiff protecting its 


legitimate interests. This is necessary under the facts and circumstances since the automatic stay 


applies to responding to a Notice of Disallowance. 


Based on the filing of the Notice of Disallowance, Plaintiffs filed this Motion to Lift the 


Automatic Stay to Amend the Complaint to respond to the Notice of Disallowance. The change in 


circumstances and change in position by the Estate of Janice Jones, the Personal Representative, 


and their attorneys requires the Court to lift the automatic stay for the limited purpose of adding 


the claim against the Estate of Janice Jones. The lower court or administrative tribunal retains 


jurisdiction over matters not affected by the appeal including the authority to enforce any Matters 


not stayed by the appeal. 


 Mr. and Mrs. Rudd have a valid claim against the nursing home and management company 


that the Jones Family including decedent Janice Jones used as a mere instrumentality to siphon 


and divert taxpayer funds through related entities and now have sold the asset for millions leaving 


creditors and victims behind without insurance, assets, or way to pay claims.  


 This case involves a tort action for nursing home abuse and neglect which occurred while 


Mr. Rudd was a resident of a skilled nursing facility owned and operated by the Jones Family1 


                                                 
1 Pepper Hill and Shiloh Management were owned, managed, and operated by decedent Janice Jones and her 
husband Wade Jones Jr., and children Wade Jones III, Scott Jones, and Paige Jones. 
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through the above Defendants. Charles Rudd was admitted to Pepper Hill Nursing & Rehab Center 


on July 27, 2016. He was a high fall risk upon admission and remained so throughout his residency. 


 Since the wrongful death of Mr. Rudd, Defendants have sold the facility, and allegedly 


possess no assets or insurance coverage to pay any claims. Exhibit 9-Affidavit of No Insurance 


letter. Defendants claim there is no way to collect from any of the defunct corporate entities, 


therefore, attachment is necessary 


 Although often used interchangeably, the terms "alter ego" and "piercing the corporate 


veil" are not one and the same. Whereas "alter ego" describes a theory of procedural relief, 


"piercing the corporate veil" refers to the relief itself.2 In other words, "[t]he alter ego doctrine is 


merely a means of piercing the corporate veil."3 "If any general rule can be laid down, it is that a 


corporation will be looked upon as a legal entity until sufficient reason to the contrary appears; but 


when the notion of legal entity is used to protect fraud, justify wrong, or defeat public policy, the 


law will regard the corporation as an association of persons." Drury, 380 S.C. at 101. 


 “South Carolina courts have long observed that equity looks beneath rigid rules of law to 


seek substantial justice, and it is well-settled that equity will not require the doing of a futile 


task.  See State ex rel. Daniel v. Strong, 185 S.C. 27, 192 S.E. 671, 680 (1937)(“Equity owes its 


birth to the desire to look beneath the rigid rules of the law – to seek substantial justice.”); see also 


Elliot v. Dew, 264 S.C. 40, 212 S.E.2d 421 (1975) (“Equity will not require the doing of a futile 


task”), Earle v. Webb, 182 S.C. 175, 188 S.E. 798,  802 (1936)(“a court of equity does not invite 


litigation.”). Our Supreme Court in Drury v. Foundation Insurance Co., 668 S.E. 2d 798 (2008) 


also held: 


 Were we to adopt the rule urged by Defendants, creditors seeking to pierce the corporate 
 veil of an insolvent or unresponsive corporate defendant would be required to file a pro 
 forma action against the corporation before seeking to pierce the corporate veil in a 
 subsequent action. While it is undoubtedly true that the corporate veil is often pierced 
 post judgment, it is also true that South Carolina courts frequently consider these issues in 
 one bifurcated action. See, e.g., Carolina Marine Handling v. Lasch et al., 363 S.C. 169, 
 176, 609 S.E.2d 548, 553 n.6 (recognizing that "an attempt to pierce the corporate veil 
 often occurs post-judgment .... "); see also Mid-South Mgmt. Co. lnc. v. Sherwood Dev. 
                                                 
2 See 1 William Meade Fletcher et al., Fletcher Cyclopedia of the Law of Private Corporations § 41.10 (per. ed., rev. 
vol. 2006). 
3 18 C.J.S. Corporations §23 (2008). See Drury Development v. Foundation Insurance, 668 S.E.2d 798 (2008)( 
Accordingly, we hold that so long as the plaintiff has pled facts sufficient to survive a motion to dismiss as to the 
corporate liability claims and the alter ego claim, the trial court should move forward to determination of both matters.  
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 Corp., 374 S.C. 588, 649 S.E.2d 135 (Ct. App. 2007) (in which the trial court allowed 
 claims against a corporation and its parent companies to proceed to a bifurcated trial on 
 issues of corporate liability and veil-piercing theories); Hunting v. Elders, 359 S.C. 217, 
 597 S.E.2d 803 (Ct. App. 2004) (in which the trial court allowed claims against a 
 corporation and its shareholder to proceed to a bifurcated trial on issues of corporate 
 liability and veil-piercing). In our view, a trial court need not dismiss an alleged alter ego 
 defendant from a case on the grounds that the issue of corporate liability has not yet been 
 resolved. See Chase Manhattan Bank v. 264 Water St. Assoc., 174 A.D.2d 504, 505 (N.Y. 
 App. Div. 1991) (holding that it is not necessary "that an unsatisfied judgment first be 
 obtained to pierce the corporate veil."). We therefore decline to adopt a rule which would 
 require South Carolina’s trial courts to resolve in two separate actions what they now ably 
 determine in one. 
  


The Jones Family had owned and operated the nursing home for decades deriving 


substantial individual benefits before selling the asset after the wrongful death of Mr. Rudd. Since 


the neglect suffered by Mr. Rudd, the Jones Family has sold the nursing home, let the insurance 


coverage lapse, and siphoned all assets that may be used to compensate the widow. Decedent 


participated and controlled the daily operation and function of the nursing home. See the 


Application for License which lists Janice Jones as owner, officer and director, and managing 


member of the governing body pursuant to 42 CFR 483.75(d). Exhibit 10—Application for 


License. Decedent Janice Jones is also personally liable as managing member of the governing 


body during the negligent acts. See Canavan v. NHC, 889 So.2d 825 (Fla. Ct. App. 2004).   


 Decedent was in direct control of the facility when the facility negligently responded to 


Mr. Rudd’s needs contributing to his premature and wrongful death. On the Center for Medicare 


and Medicaid Services website Nursing Home Compare, the ownership and management indicate 


decedent Janice Jones as owner and manager. Exhibit 11. Defendants were in effect sitting beside 


the driver, ordering him to exceed the speed limit as evident by their budgetary and operational 


control of the facility. The Cost Reports show her personal and direct involvement. See Exhibit 


12-2016 Medicaid Cost Report. Defendant Shiloh Management Cost Reports show the 


substantial financial benefits she derived from siphoning funds away from the facility to herself 


(and her family) causing the facility to be undercapitalized and without assets to pay creditors. 


See, for example, Exhibit 13-Shiloh Management Cost Report.  
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For example, the lease agreement between the facility and the landlord (also owned by the 


Jones Family) show improper self-dealing and unnecessary diversion of funds away from the 


facility into the pockets of the Jones Family including decedent Janice Jones. See 2016-2017 


Medicare Cost Reports at Exhibit 14. 
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The Jones family used these companies as their personal piggy bank with self-dealing 


agreements at the expense of residents including Mr. Rudd. See Exhibit 15 and 16 – Lease 


Agreement and Management Agreements. In fact, the Jones Family treated the taxpayer funds 


going into the facility as their own piggybank to be used for sports and entertainment for the 


Family. The Medicare Cost Report shows that $1,740,000 were diverted to the Jones Family 


including decedent Janice Jones. Exhibit 17 – Janice Jones Disbursements. The Jones family 


siphoned funds away from patient care to the benefit of the Jones family members including 


decedent Janice Jones.  


South Carolina has recognized the common law doctrine of piercing the corporate veil for 


many years.4 This cause of action is one in equity.5 “The corporate form may be disregarded only 


where equity requires the action to assist a third party.”6 Courts in South Carolina have pierced the 


corporate veil when the business is not properly capitalized. See Exhibit 18—Order in Eaddy v. 


Tindal. The Court allowed piercing of the corporate veil when the Defendants were “…constantly 


enjoying distributions form the LLC for their own personal expenses and pay, despite 


knowledge of pending liabilities that go unpaid.” (See Exhibit 18 at *7). The Court went on to 


find that the dominant shareholder controlled all aspects of the business, parallel to decedent Janice 


Jones in this matter, siphoning off money and using the business as a mere façade for her benefit 


ultimately justifying piercing the corporate veil. (See Exhibit 18 at *8). 


 Mr. and Mrs. Rudd have a valid claim against the nursing home and management company 


that the Jones Family, including decedent Janice Jones, used as a mere instrumentality to siphon 


and divert taxpayer funds through related entities and now have sold the asset for millions leaving 


creditors and victims behind without insurance, assets, or way to pay claims.  


                                                 
4 Jennings v. Automobile Sales Co., 107 S.C. 514, 93 S.E. 188 (1971). 
5 Mid-South Mgmt. Co. v. Sherwood Dev. Corp., 374 S.C. 588, 596 (Ct. App. 2007). 
6Woodside v. Woodside, 290 S.C. 366, 370 (Ct. App. 1986). 
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 Pursuant to Rule 205, the service of a notice of appeal divests the trial court of jurisdiction 


over matters affected by the appeal as it states: 


Upon the service of the notice of appeal, the appellate court shall have exclusive 
jurisdiction over the appeal; the lower court or administrative tribunal shall have 
jurisdiction to entertain petitions for writs of supersedeas as provided by Rule 241. 
Nothing in these Rules shall prohibit the lower court, commission or tribunal 
from proceeding with matters not affected by the appeal. 


 
 However, an automatic stay under Rules 205 and 241 is not unassailable: a party to the 


action need only petition either the trial court or the appellate court for an order lifting the stay. 


See Rule 241.  When a party appeals an order, two questions may arise as to the effect of the 


appeal: (1) what is the effect of the appeal on matters decided in the order, particularly the 


immediate effectiveness of relief ordered; and (2) what is the effect of the appeal on the power of 


the lower court to proceed with the underlying action while the appeal is pending. The answer to 


the first question is governed by the stay and supersedeas provisions of Rule 241. If a stay exists, 


either automatically under Rule 241(a) or by supersedeas under Rule 241(c), the appealed order 


may not be carried out or enforced during the pendency of the appeal. This is the purpose of a stay 


under Rule 241—to determine whether the appealed order may be carried out or enforced—not to 


determine whether the action may proceed in the lower court while the appeal is pending. 


 The second question is whether the lower court may proceed with the action during the 


pendency of the appeal, and its answer is governed by Rule 205, SCACR. The rule states: "Nothing 


in these Rules shall prohibit the lower court . . . from proceeding with matters not affected by the 


appeal." Rule 205, SCACR; see also Rule 241(a), SCACR ("The lower court . . . retains 


jurisdiction over matters not affected by the appeal . . . ."). Thus, the existence or nonexistence of 


a stay under Rule 241 does not control the Court's power to proceed with the action and address 


matters not affected by the appeal. Rather, the lower court's power to proceed is determined by 


whether the issue sought to be litigated in the lower court during the appeal is a "matter affected 


by the appeal" under Rules 205 and 241(a). See Arnal v. Fraser, 371 S.C. 512, 518-19, 641 S.E.2d 


419, 422 (2007) (per curiam) (explaining that Rules 205 and 241(a) permit the Court's action on 


matters not affected by the appeal and prohibit action on matters that are affected by the appeal). 


 Plaintiffs contend that amending the complaint was not decided in the Order denying 


reconsideration on arbitration under appeal, and therefore this Court has appropriate jurisdiction 
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under SCACR 241. Plaintiffs are asking this Court for an Order to lift the automatic stay to rule 


on Plaintiffs’ Motion to Amend the Complaint based on the filing of the Notice of Disallowance. 


 


 


 


 


 


RESPECTFULLY SUBMITTED, 


       s/Gary W. Poliakoff__________________ 
       Gary W. Poliakoff, S.C. Bar # 4488 
       atty@gpoliakoff.com 
       Raymond P. Mullman, Jr., S.C. Bar # 8662 
       rmullmanjr@gmail.com 
       215 Magnolia Street 
       P.O. Box 1571 
       Spartanburg, SC 29304 
       (864) 582-5472 
       (864) 582-7280 (Facsimile) 
       Attorneys for the Plaintiffs. 
Date: January 14, 2021 
Spartanburg, SC. 
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FORM 4  


STATE OF SOUTH CAROLINA        JUDGMENT IN A CIVIL CASE  


COUNTY OF       


IN THE COURT OF COMMON PLEAS      CASE NO.        
 


 


      


  


      


PLAINTIFF(S)  DEFENDANT(S) 
 


 


DISPOSITION TYPE (CHECK ONE) 


 JURY VERDICT. This action came before the court for a trial by jury.  The issues 


have been tried and a verdict rendered. 
 


 DECISION BY THE COURT.  This action came to trial or hearing before the court. 


The issues have been tried or heard and a decision rendered.  
 


 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 


SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled); 


 Other       
 


 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 


 Binding arbitration, subject to right to restore to confirm, vacate or modify 


      arbitration award;  


   Other       
 


  STAYED DUE TO BANKRUPTCY 


 


  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 


   Affirmed;   Reversed;   Remanded;   


 Other        
   


  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 


ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  


IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 


by the Court:  


 


ORDER INFORMATION 


This order  ends  does not end the case.                                                   See Page 2 for additional information.  


  


For Clerk of Court Office Use Only  
 


 


This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a 


copy mailed first class to any party not proceeding in the Electronic Filing System on                         . 


 


  


  


  


  


  


  


  


NAMES OF TRADITIONAL FILERS SERVED BY MAIL 


06/01/2022


✔


2019CP0202840


This matter came before the Court on June 1, 2022. Plaintiff's Motion to Lift Automatic
Stay is DENIED.


Pepper Hill Nursing And Rehab Center Llc et alCharles S Rudd et al


Aiken


✔


✔
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Court Reporter:       
 
E-Filing Note:  The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's 


entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to 


parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  
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Aiken Common Pleas


Case Caption: Charles S Rudd , plaintiff, et al VS   Pepper Hill Nursing And Rehab
Center Llc , defendant, et al


Case Number: 2019CP0202840


Type: Order/Electronic Form 4


R. Markley  Dennis Jr., 2060


R. Markley Dennis Jr., 2060


Electronically signed on 2022-06-01 17:10:38     page 3 of 3
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