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GROUNDS

As the Court recognizes in its opinion, this case is not simply about whether the broad
powers granted the personal representatives extends to the fiduciary clause. Indeed, Appellant
has never contended otherwise. This case examines the more seminal questions of whether, in
light of those broad powers, in making distributions under the residuary clause, to what extent
the personal representatives were subject to generally accepted fiduciary principals, and whether
the proposed distribution violates those principals. (Opinion, p. 8, paragraph 2).

In its opinion, the Court rightly observes that the probate court, the circuit court, and the
Court of appeals all found that the fiduciary principals apply to the residuary clause. Each of the
lower courts found that the proposed distribution of the real estate assets was inconsistent with
those principals.

Yet after declaring that\it will examine the matter in light of the ﬁduciary duties, the

!
Court declares that the duties of the personal representatives are no more than to assure a
“monetarily equal distribution of the residuary estate.” (Opinion, p. 10.).* Whether or not it is
the Court’s intent, this ruling sigm'ﬁes the adoption of a new black letter rule, one that states that
in making distributions, a fiduciary, (who is also a beneficiary) has no further obligation than to
be sure that the raw accounting data is equalized. This is a departure from previous decisions of
the courts of this and other states, which have consistently stated that intangible factors are

relevant in connection with fiduciaries carrying out their duties. * (see attached table of cases). It

* , The Court’s assertion that “The burden was on the Respondent to show that the proposed
distribution was unfair or inequitable, which she did not do and likely could not do in light of her
stipulation that the proposed distribution was of equal monetary value” on page is dispositive
only in light of the standard articulated in this opinion.



“is a principal that no case cited during the course of this litigation by either party has suggested.

Is the fiduciary duty different, less demanding in light of the “broad authority” language? In the
opinion of the majority, the obligation of a fiduciary is reduced to that of a creative accountant. It
is a clear license that would allow personal representatives to choose for themselves whatever
estate assets they prefer. Breach of fiduciary duty is not limited to fraudulent, criminal, or
malicious acts. Brian Pulliam, et. al. v. Travelers Inden;nizy Company, M.U.L, et. al. 403 S.C.
332,743 S.E.2d 17 (Ct. App. 2013). Yet the Court’s opinion would seem to create just such a
limitation. (Opinion, p. 9, “we also note . . . ©)

Before the probate court, After Respondent’s presentation, Appellants argued neither
Testatrix’s intent, nor any other purpose in justifying their proposal for distribution. They did not
address their fiduciary responsibility. Their sole argument was that of unbridled authority. This
case is solely about whether fiduciaries enjoy raw power. Respondent believes that such a
principal is inconsistent with broadly accepted fiduciary principals. While the duty to at least
consider intangibles may cause some modest degree of uncertainty in the work of fiduciaries, it
is certainly not unreasonable that their decisions not be arbitrary or self-serving, and beyond the
review of the courts in the event of a challenge. Any such uncertainty is greatly outweighed by
the clear potential for abuse if a personal representative’s (who is also a beneficiary) sole
responsibility is to produce a balanced accounting.

Accordingly, Respondent requests that the Court grant a rehearing in this matter.



Respectfully submitted this 11th day of July, 2022.
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