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C. BARRY DYKES

Q

-- you wouldn't contest that's what -- the byl aws
say what the byl aws say?

That's correct.

Ckay, fair enough. Have to do sonething -- when
you're not relying on exhibits sonetines, you
have to do extra talking to -- all right.

| under st and.

Thank you for bearing wwth me. Wuld you

di spute, based on your know edge of the byl aws
and the covenants, that they specifically

aut hori ze the board to prepare and adopt an
annual budget ?

That is one of their responsibilities.

And it would al so authorize themto make
assessnents and establish nmeans and nethods to
col |l ect assessnents?

Correct.

And it would authorize themto provide for upkeep
and care of comon areas?

Correct.

It would al so authorize themto designate and
hire and fire personnel as necessary for

mai nt enance and operation and repair of the
association and its common areas?

That's ny under st andi ng.

Cola City Reporting
803-530-6703 / colacityreporting@gmail.com
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C. BARRY DYKES

Q

And that it would al so authorize in making and
anmendi ng of rules and regul ations for the

devel oprent ?

They have that authority within -- within their
responsibilities.

Ckay. So you would agree with ne or you woul d
not contest that section 19 of the byl aws

aut hori zes the board to enpl oy professional
managenent agents to assist themin carrying out
their adm nistration duties?

| agree they can enploy them That doesn't
relieve themof their own responsibilities

t hough.

| f the covenants or byl aws specifically prohibit
a board nenber or the board itself fromtaking a
specific action or doing a specific thing, then
woul d you -- would you believe that a board
menber who nonet hel ess did that prohibited thing
was acting outside of his or her authority?

| think nost people would assune that.

Vel |, you know, you tal k about the concept of
fiduciary duty. |If a board nenber believed that
his fiduciary duty required himto do sonething
that was not specifically permtted by the

governi ng docunents, would you expect the board
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C. BARRY DYKES

menber to take that action?

| expect that the fiduciary duty trunps

everyt hing el se.

Ckay. And you don't contest in this case, if |
understand correctly, you don't contest that
article six of the covenants authorize through
Decenber 21 of 2010 that the declarant had the
option to exenpt | ots owned by the declarant from
assessnents if the declarant paid a sumequal to
t he actual anmount of actual operating expenses
i ncurred by the association | ess the anount of
total assessnents collected from other nenbers?
Plus -- plus reserves as an expense.

Vell, that's -- okay. So you're saying the
article specifically references reserves to be
i nclude as part of that cal cul ation?

Correct.

Okay. So woul d you agree that the covenants
general ly provide a nechanismfor their own
anmendnent ?

Yes.

And is there anything in the bylaws or the
covenants, again keeping in mnd your thoughts
about fiduciary duty, is there anything in the

byl aws or the covenants thensel ves that you
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C. BARRY DYKES

originally witten or is that an amendnent to the
byl aws?

| believe that's the original.

Now, you have -- you as a plaintiff have naned
Tom Pl ankers, Rich Schultz and Rick Taylor -- I'm
sorry, let nme nute that. You have naned Tom

Pl ankers, Rick Schultz and Rick Tayl or as
defendants in this litigation. Do you contend
that they acted, during the tine they served as
board nmenbers, they acted outside their
authority?

| contend that they violated their fiduciary duty
to the nmenbership.

Ckay. So would it be fair for me to turn your
answer around and fire it back at you for -- for
review as you do not contend that they violated
or act -- that they acted outside their authority
as board nenbers but you believe by operation of
the principles of fiduciary duty they did
sonet hi ng they shoul d not have done?

VWell, yes and no. You're asking ne a nore, |
think a nore |l egal question in ternms of what
constitutes being outside of their
responsibilities. Froma |egal standpoint, |

don't know the answer to that. Wat | can tel
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C. BARRY DYKES

o > O P

t hose governing docunents or constitutes a
violation of law, I -- | don't - | can't answer
t hat question

Well, I think -- | think you can because you've

i ndi cated you' ve got a know edge, a genera

know edge, of the covenants and the decl arati ons.

And you've -- you've indicated to nme you believe
they did sonething wong. And |I'm-- |'m asking
you to tell nme -- I'mnot asking for your |ega
opi ni on about the covenants. |'msinply asking
you to tell nme is the thing they did wong, can
you point to a section of the covenants or the
decl arations and say, see, it says right here

t hey should not do this and they did this?

No, | can't point to a specific --

Ckay.

-- area that | recall right now.

O vice versa, that the covenants and the byl aws
and the declarations require themto take this
specific action and they failed to take such an
action; could you do that?

Well, | would go back, again, to that byl aws

cl ause of 2015 which essentially says that the
Cl ass B nenbership ends at the end of 2015 so

they are in violation of the bylaws by even
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C. BARRY DYKES

O >» O »F

specific -- that they were entitled to nake
expenditures in general, you have a di sagreenent
wi th sone of the individual expenditures that

t hey nade?

Correct.

And you believe that they --

(I'naudi bl e).

["msorry. |I'msorry to talk over you. Wuld

you repeat that?

| woul d say expenditures and/or decisions. |'m
not -- I'mnot disputing that as the board they
have the right to make the decision, | am

di sputing that the decision was made in the best
i nterest of the menbership which is what their
duty is.

kay. And so would it be fair to say that -- is
It fair for me to say that any expenditures that
they made that you take exception to you take
expectation to themon the basis of the concept
of fiduciary duty?

Correct.

Because you believe that those expenditures were
not in the best interest of the nmenbership as a
whol e?

Yes, it would be either a fiduciary duty or
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C. BARRY DYKES

property managers or attorneys, on how to

di scharge their duties as board nenbers?

| think that's fine. They should be doing that,
yes.

Al'l right. Do you contend that nmy clients had
any corrupt notives or acted in bad faith with
regards to any actions they took as board
menber s?

| can't answer as to what their notivations are
for their decisions.

kay. So that's -- that's a no? Your answer to

t hat question is no?

No, it's not a no. It's a--it's a-- you're
asking me what their notivations are. | can't
say what their notivations are. | can say that

their actions were such that they were not in the
best interest of the menbership and the
notivations for why they did that | can -- | can
guess but | don't know.

Okay. Do you believe that ny clients acted in
bad faith in regards to any actions they took as
board nenbers?

Yes, | believe that they acted to benefit their
enpl oyer at the --

Ckay.
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6/ 25/ 2020 C. BARRY DYKES
A -- expense of the nmenbership.
Q Well, can you act to benefit your enployer
wi thout -- that seens to be a little broader to

me. Can you act to the benefit of your enpl oyer
wi t hout acting in bad faith?

| don't understand your question.

Vell, you re answer was they acted to benefit
their enployer. Does that automatically nean
they acted in bad faith?

No, my answer was they acted to benefit their

enpl oyer at the expense of the nenbership.

Ckay.

That's where the bad faith cones in. Not -- you
can act in the best interest of your enployer and
al so the best interest of the nmenbership which is

essentially what your job is as a board nenber

has been. |'ve been that situation nyself many
tinmes.
kay. | want to get pretty specific about sone

of this stuff, as specific as | can. And this is
nmy opportunity to talk to you about it. But ny
question initially was if you believe they acted
with corrupt notives or with bad faith and we
followed up a little bit about that and you' ve

said you believe that they did act in bad faith.
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C. BARRY DYKES

di stinction.
Do you have any evidence that the -- ['ll just

use that termthen, "the enployer,” and you'l
understand what I'mreferring to when | say their
enpl oyer. Do you have any evidence that their
enpl oyer had any evidence that their enployer
directed themto nmake particul ar decisions or
take particul ar actions as board nenbers?

| don't have -- | can't specifically say what the
process was. | can tell you | believe there was
col | aboration there.

And | understand. M question is do you have any
evi dence to support your belief?

Not that |'m aware of.

Ckay. Do you have any evidence that woul d
indicate that ny clients would | ose their jobs?
You said they acted -- they had a conflict of

I nt erest because they were hel ping maintain their
enpl oynent or their job. Do you have any
evidence that ny clients would | ose their jobs if
they didn't take a particular action?

| don't have specific evidence. | am aware that
Rick Schultz tried to resign fromthe board at
one point and was told he couldn't.

Vell, that's not losing his job; that's keeping
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C. BARRY DYKES

O > O »F

his job, right?

Well, if he didn't -- didn't do what they wanted,
| assunmed he lose -- he would lose his job. But
| don't -- | don't have evidence of that. | can
just tell you what |I'm aware of.

And in fact, | think a couple of ny clients no

| onger work for their enployer as you use that
term any of the corporate defendants at this
point. |s that your understandi ng?

That's ny understanding as well.

Ckay.

My understanding is they were both term nated.
And so if they were taking -- if they were doing
what their enployer wanted in order to keep their
jobs, it didn't really work out, did it?

| can't answer that. There is -- | believe there
Is litigation around the way that they exited
fromtheir enployer that wasn't involved directly
with Wld Wng to the best of my know edge.

Do you have any evidence that their exit from
their enployer was the result of themfailing to
do anything they were directed to do as board
menber s?

Not to ny know edge.

You -- | believe | think -- | believe you were
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C. BARRY DYKES

present for the depositions of all three of ny
clients; is that right?

| believe | was.

['"I'l represent sort of the general flavor of
their testinmony was that all of themtestified
they believe the actions they were taking as
board nenbers were intended to increase the
chances that this devel opnent would be a
successful devel opnent by getting additional
rooftops in the developnent. Do you recall them
saying/testifying to that effect?

I n general .

D d you ever hear any of ny clients -- did they
ever tell you that anything they were doing was

I ntended to be a di sadvantage to the nenbership
as a whol e?

They never said that to ne, no.

And so your belief that they acted with bad faith
is an inference on your part, is it not?

Again, you're talking a notive, so yes, I'm--
I"minferring fromtheir actions what their
notives m ght be.

kay. And your belief is that their actions were
not in the best interest -- let ne be nore

specific. That question is too general. Your
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C. BARRY DYKES

belief is that sone discreet actions they took,

t hose bei ng extendi ng the provision which allowed
t he devel oper to avoid paying assessnments on its
I ndividual lots -- well, let me just stop with
that one. You -- that's one of the things in
broad brush strokes that you think they were

i nvol ved in which was wong and was to the

di sadvant age of the general nenbership, right?
Absol utel y.

And so the -- and the other one, would the other
be the calculation or determ nation of what the
devel oper contribution was to be?

That -- yes.

kay. So that's one and two. Are there other
maj or things or actions that you believe they
were involved in that were not to the benefit of
t he general nenbership?

The contention -- we're not going after the --

ot her than those major item But | believe there
Is a pattern of behavior that was denonstrated by
your clients as board nmenbers that were a | ot of
little things that was a pattern of behavior.
Around things |like the way certain expenses were
done, the way the rules were enforced or not

enforced, a whole pattern of behavior that is
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C. BARRY DYKES

A
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It may be recorded in sonme of the finance
conmmttee mnutes or it may al so be in board

m nut es.

It may or may not, you don't know at this point?
| don't recall specifically.

Ckay.

| -- there were so many di scussions, you don't
remenber every place that each discussion took
pl ace.

kay. And the tree that fell, you say the tree
fell in the | ake, the second incident?

It fell -- there is a -- there are portions of
the | ake that are on Founders' property. So it
fell in a |ake area on the Founders' property.
Ddit actually fall in the water or it fell --
In the water.

-- on the shoreline?

In the water i s ny understandi ng.

Okay. Al right. And your perception was that
portion of the | ake was owned by Founders?
Correct.

And what about the property on which the tree was
grow ng, do you know whose property that was?

| believe that was al so Founders'.

And you said the HOA paid for the renoval of that
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C. BARRY DYKES

tree?

That's ny under st andi ng.

What' s that understandi ng based on?

You asked nme if | can recall anything. That's ny
recol l ection. | haven't gone back to | ook at

docunents, so. You know, if | was --

That's fi ne.

-- aware you were going to ask ne this, | would
have -- | would have | ooked through and see if |
have any -- any docunents.

Al right. And part of -- that's part of what we
want to know is what the extent of your know edge
iIs. And | would like to know if this is based on
personal know edge or not. Were you personally
involved in this incident at the time the tree
fell and there was di scussion goi ng on about who
woul d pay to clean it up?

Yes, | was involved in the discussion, yes.

Was that during your tine as a nmenber of the
finance conmm ttee?

Correct.

Al right. And so that's why you were -- you
were involved in a discussion about who woul d pay
for it?

Correct.
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C. BARRY DYKES

Q

Did you take the position as a nenber of the
finance commttee that that was an expense that
shoul d be borne by the corporate defendant?

Yes.

What was the response of nmy clients, if anything,
when you nade that assertion?

| don't recall the specific response. | believe
that that expense was paid for by the

associ ation, so generally | would review expenses
after they had al ready been incurred unless they
were |larger projects which the finance commttee
woul d revi ew bef or ehand.

Ckay. Those are the two incidents' specific
exanpl es of the way certain expenses were treated
that you can recall off the top of your head,
right?

Ri ght, correct.

Al right. Were would you -- if you -- if you
wanted to refresh your nenory about ot her

i ncidents, if there were other simlar incidents,
how woul d you go about doi ng that?

| would probably review the finance commttee

m nut es.

Al of which are docunents you' ve al ready

produced to your attorney?
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C. BARRY DYKES

decl arant ?

Yes, that they had a conflict of interest and
held the benefit of the declarant above the
benefit to the nenbership, yes.

So you would -- your position would be if you're
appointed to the board and you're al so an

enpl oyee of the declarant, you have an inherent
conflict of interest?

You have a potential conflict of interest that
needs to be nanaged either by acting in the best
I nterest of the menbership, i.e., filling your
fiduciary duty or recusing yourself from nmaking
deci sions that would negatively inpact the
menbership at the -- to the benefit of your

enpl oyer.

Do you believe that ny clients had any sort of
financial incentive, other than nmaintaining their
jobs, with regards to any of the decisions they
made as board nenbers?

| don't know.

You don't know if you contend that or not?

| don't know whether they had that. |'m not
necessarily contending that. |'m saying that
what they did was a violation of their fiduciary

duty.
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C. BARRY DYKES

wor ked wi th accountants and auditors, and so over
the course of ny career | think |I've devel oped a
reasonabl y good under standi ng of accounti ng
practi ces.

And one of the things you do is you teach a
personal finance course at CCU; is that right?
That is correct.

Is -- and you still -- you still do that?

Yeah, as a -- | taught this spring. Wat's going
to happen wi th Coronavirus, who knows.

Sure, understood. And is an understanding of

GAAP, teaching your students an understandi ng of

GAAP, part of that -- part of that course?
No, it's not an accounting course. It's a
personal finance course. | do tal k about accrua

accounting and | do tal k about incone statenents
and bal ance sheets and those kind of things to a
student, but we don't go into the details of
GAAP. That would be nore of an accounting

cour se.

Is it your position that somebody has to have an
under st andi ng of GAAP in order to serve on the
devel opnment' s finance committee?

No.

What about on the HOA' s board?
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A Not to ny know edge.

Q Not aware of anywhere in the -- although the
covenants and byl aws nmake a reference to GAAP
there's nothing in the bylaws to say that's a
requi renent for a board nenber to have an
under st andi ng of those principles?

A. Correct, it's a requirenent that the -- that the
accounting be done in accordance wth GAAP. But
li ke you said, |I'mnot aware of any requirenent
t hat any board nenber or comm ttee nenber needs
to have that kind of expertise.

Q So if you don't believe it's a requirenent that

you as a putative board nmenber have to really
under stand GAAP but you believe there is a

requi renent that they abide by the principles of
GAAP, would it in your judgnent be reasonable for
a board nenber who didn't have your understanding
of GAAP to approach other professionals for help
i n understandi ng that concept and how to apply
it?

Yes, that woul d be reasonabl e

Ckay. Is it your position that the concept of
fiduciary duty would prevent a declarant from

I ncl udi ng any provisions in the covenants that

accrued to the benefit of the declarant as
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How were the covenants anended?
A | can only speak for as a nenber what | saw on

that, which was essentially a notice going out to
the nmenbership that the board had -- is proposing
an amendnent and that they are asking for either
an in-person or a proxy vote for or against it.
Typi cally those anendnents were done in

association wth the annual neeting but not

al ways. That particular anmendnent, | believe,
there wasn't even a neeting. | believe it was a
-- | believe it was just a nail-in vote.

So the board sent out a notice that there was
going to be a vote on the anmendnent and then the
PCA woul d vote whether or not to pass the
amendnent; is that correct?

The nenbership would vote. Although that vote
was -- was irrelevant because the declarant had
sufficient votes in an of thenselves to pass the
anendnent. The way the docunents are witten,
the declarant carries -- it carries two tines
pl us one the nunber of votes that the nenbership
has.

But there was a vote of the nenbership anyway,
correct?

There was a vote, yeah. It was perfunctory but
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C. BARRY DYKES

ownership interest in any of the lots at the
devel opnent ?

| am not aware of -- we're tal king about Schultz,
Tayl or and Pl ankers?

That's right.

| am not aware of any of them owning any |ots
her e.

Ckay. And is there any -- any way that you
believe that ny clients personally were unjustly
enriched as a result of their roles as nenbers of
t he board of the HOA?

As | said before, |I don't know how their
conpensation or other arrangenents worked with
Founders, but | have no know edge of how they
wer e conpensat ed.

So the answer to ny question would be no, you
don't have any know edge of ny clients being
unjustly enriched?

| do not, no.

Let me ask you, | want to nmake sure | understand
your position with regards to sone of the
concepts we've already tal ked about. And |'ve
sort of reformulated a couple of things into a
few sentences | want to run by you and see if

|'ve captured your position accurately, okay?
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Deposition of Thomas Plankers

covenants so you could nake it nore attractive
for a developer to cone in and nake it a better
community. People could buy, build hones, pay
their dues, pay their assessnents, pay
everything, and nake it a comunity.

Q And so was one of the ways the covenants
were going to be anended was to extend the tine
when t he devel oper was exenpt from payi ng per
assessments -- per | ot assessnents?

A. Yes. That's what he recomended.

Q That's what who recomended?

A.  Waccamaw.

Q Waccamaw recommended that you -- you
bei ng Founders -- anend the covenants to extend
the tinme that the devel oper was exenpt from
payi ng per | ot assessnents?

A. Yes. And we needed to get |egal advice
to do it properly.

Q You needed to get |egal advice as to how
to anend the covenant ?

A. Correct.

Q Howwas it that extending the tine that

t he devel oper was exenpt from paying per | ot

assessnments going to help sell lots?
A. It's very easy to -- to answer that
1507
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guestion 'cause you can sell lots for alittle
cheaper. You get the person to cone in there to
buy it; and then they buy it, they have to pay.
Everybody was a win on this one.

The reason | say that is because they
purchased the property, the devel oper. They
built the house. Soneone cane and bought the
house. They had to pay their fees, the property
owner fees, their assessnents, and all that.

Al so that devel oper cane in and built
ot her hones for people; and when those people
built, got the lot, then they had to pay
architectural fees to Wld Wng -- to the
honmeowners association. So they won that.

Then when the house was conpl eted, then

they had to do their bill -- their assessnents,

their property owner dues, and that. So it was a

win-win for everybody, and the community started
because the community was not goi ng anywhere.

Q In 2015 the comunity wasn't goi ng
anywher e?

A.  No, ma'am

Q How many lots at the tinme were owned by
t he devel oper?

A. | do not recall the exact nunber.
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Q I'mstill struggling with how you see
that it was a benefit to the Property Omers
Associ ation to have that anmendnent passed.

A. Well, every lot that was sold and every
honme that was built was purchased by sonebody,

whi ch then they had to pay their dues. They had

to pay their honeowners assessnents. They had to

pay the other fees that were charged by the
homeowner s associ ation, and they becane a
conmuni ty.

When you get rooftops built, then nore
people cone in and build nore because there's
activity. And before that, there was no
activity.

Q How many honmes were built out in 20157

A. | can't answer that. | do not know |
know that there was lots sold to devel opers, and
then they started building hones; but the exact
amount, | do not know.

Q So what's the advantage to the Property
Owmers Association financially if in 2016, the
devel oper was going to have to start paying the
per | ot assessnents?

A. Well, the devel oper who bought the

property had to pay the assessnents.
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advantage to having -- selling a lot and getting
a homeowner to buy it and pay an assessnent if

t he assessnents are already being paid by the
current devel oper, which was Founders?

A. They say the best way to get a comunity
going is getting rooftops up, and that was the
way to do it; and that's what we were told by
Waccamaw Managenent and advi sed by | egal .

Q And you were advised by legal. Wo was
t hat ?

A. Bellany Law Firm

Q And that was what attorney?

A Edwn --

Q Edw n Hi nds?

A. R ght. Thank you.

Q And you were -- you net wth M. Hi nds?

A, Yes, | did.

Q You and who el se?

A. Rck and I, | believe, nmet with him
Rick Schultz,

Q And you didn't neet with M. Hnds as to
whet her or not to inplenment an anendnent. You --
MR, ROLLINS: ['mgoing to instruct

the witness not to answer questions about the
purpose of his neeting with M. H nds pursuant to
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t he homeowners about the anendnment ?

A

| didn't tell them anything nyself. W

|l eft that up to Waccamaw Managenent. They send

out all

the letters. They send out all the

neeting mnutes. They send everything for us.

Q So you're telling ne that Waccamaw did
everything --

A.  Yes.

Q =-- for the board; correct?

A.  Yes.

Q \What was your understandi ng of your

obligation as a board nenber when you began

serving on the board?

A

To represent Founders G oup

| nternational and WIld W ng.

Q
A.

What is "and WId Wng"?
Wld Wng Plantation. Do the best job

we could to make that place the best we coul d

make it, that it was golf and a community. They
paid a |ot of noney for that -- that and that was
what -- what they wanted to do was nmake it one of

t he best
Q

do?

A

pl antations, especially on 501.

That is what Founders G oup wanted to

W wanted to nmake it a fantastic place
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to |live.
Q So did you do anything further to
educat e yoursel f about your duties and

responsibilities as a board nenber?

A. I'mnot sure | understand the question.

Q Well, it's ny understanding that you
were instructed to be a board nenber by the
owners of Founders Group; correct?

A. Correct.

Q So you began serving on the board in
2016.

May 2015; correct?
Ckay.
Q And at the tine you understood your

> O >

responsibility as a board nenber to be what? |
believe that you testified part of your
responsibility was to serve as a representative
for Founders G oup.

A. For Founders and, like | said, for

Founders and to nake Wld Wng Plantation a nice

communi ty.

Q Do you agree with ne that you had a duty

as a board nenber to the Property Omers

Associ ati on?
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A | got -- like | said before, | got all
my -- ny intelligence and ny know edge from
Waccamaw Managenent. | was a golf professional.
| ama golf professional. |'mnot a person that
manages property. So | rely on the best people
that | can find, and we found them They were
bei ng the best people that we knew could do it,

and that's what we -- who we relied on.

Q Was Waccamaw t he property nmanager before

you -- before you began serving on the board?

A I"mnot sure.

Q M. Plankers, is it your understanding
t hat when there was a vote held, that there were
vot es possi bly cast by honmeowners and al so that
there were votes that could be cast by the
decl arant ?

A Yes.

Q As to the declarant votes, who nade the
deci si on on how to vote?

A. Howto vote? It was recomended by
Waccamaw.

Q And who made the deci sion?

A. To vote that way?
Q  Unh- huh.
A

It was recommended by Waccanmaw, and then
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I nfornmed you that Founders Group was going to
have to start paying per |lot assessnents on this
group of unsold lots. And you also told Nick,
"Here's how we change that"?

A. No. | told himthat Waccamaw
recommended that if we wanted to start a
community and start people building, that we nake
It very reasonable to themand | et them defer the
cost and they pay for it.

To do that, we went to |l egal counsel to
see if this is the way it should be done or could
be done; and they advised us that, yes, it was.
And | told Nick that it was legal, that to start
a community and get roofs up, this was the best
way to do it.

Q And so what do you nean by that "we
defer the cost"?

A. Wt | said was that Paul recomended to
get things going, that we take it to | egal
counsel. Legal counsel told us howto do it.

And that way we would end up making it nore
attractive for the builders to build, and that
way whoever the person who bought the |and or the
homes woul d end up payi ng the assessnents and the

dues and the property owner fees; and they woul d
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6/ 25/ 2020 BARBARA EI SENHARDT
A Yes.
Q D d you disagree -- do you recall any

di sagreenent with any of his testinony, any
significant points of his testinony?

No.

Do you recall disagreeing in any way with
anything he said this norning?

No.

Between the two of you -- you're both plaintiffs
inthis litigation. Between the two of you, do
you believe that one of you is overall nore
know edgeabl e about the facts underlying your
claims than the other?

| would say that M. Dykes is the nunbers person
and he's better able to distinguish and testify
to that part of it. And | think, because I |ived
here before he did, I could maybe clarify our

under standing as owners frompre-Barry Dykes tine

her e.
kay. So you would -- you would be able to
perhaps fill in or provide informtion about

t hi ngs that happened prior to his service on the
financial commttee, correct?
To a certain extent, yes.

And -- but to the extent there would be any
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BARBARA EI SENHARDT

O >» O »F

conflict between the two of you about sort of
expl ai ning how those facts relate to your clains
in this case, you would -- you would defer to
him is --

Correct.

-- that fair?

Yes.

kay. Al right. At any point this norning --
and a nunber of occasions this norning | or sone
of the other attorneys m ght have asked M. Dykes
after he made a statenent, "Do you have any --
you know, do you have any evi dence to support
that claim" or, "Do you have any evi dence to
support that position?" At any point when we
said that, did you find yourself saying to
yourself, "Hey, I've got -- |I've got evidence
that he didn't nmention,” or, "l've got evidence
that evidently he doesn't know about"? Do you
recall anything like that?

The only thing I can think of is that the one
exhibit that was left for me to review, when you
wer e asking questions of M. Dykes relative to
whi ch specific people were part of which group
and the corporate nanmes and stuff.

Ckay.
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BARBARA EI SENHARDT

know, my attorney would be the best person to be
able to clarify that.

Okay. Do you contend that ny clients were
unjustly enriched by their service as board
menber s?

Yes.

In what way?

Because | think that they nmade deci sions that
wer e what the declarant wanted, not what was in
t he best interest of the nenbers.

Do you think that resulted in nmy clients being
paid any nonies, ny clients as individuals being
paid any noni es that woul d ot herw se have gone to
t he HOA?

| don't know have any way to know that. | don't
know what noni es they may have received fromthe
decl arants for nmaking the decisions they made.
kay. So |l -- if | repeat -- if | rephrase your
answer and state it as you have no evidence that
ny clients were personally enriched unjustly in
return for their services as board nenbers, you
don't have that evidence?

Vell, | don't have any evidence that they
weren't.

Right. And that's a different question. M
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A

guestion is do you have any evidence that they
wer e?

No.

Ckay. Do you have any evidence that ny clients
as board nenbers took a certain action or voted a
certain way because of a threat to their

enpl oynent by one of the corporate defendants?

| have -- | think |I have reasonabl e suspicions

t hat decisions were nmade that had -- coul d have
had a negative inpact on themif it weren't for
the declarants instructing themto do certain

t hi ngs.

Ckay. And, you know, I'm-- I"minterested in
knowi ng what the proof is that fuels those
reasonabl e suspi ci ons.

| can give you sone exanples. Wen | was on the
finance commttee in the begi nning and we woul d
have the board neetings at G aene Black's office,
the finance conmittee was asked to | eave the room
when they tal ked about financial information they
didn't want us to know anyt hi ng about.

Let ne break in right here and say were ny
clients on the board at the same tinme as M.

Bl ack?

| believe that they were but | don't know the
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conpanies. |Is that a true statenent?

A.  Yes.

Q And that would include Founders WId
Wng; is that correct?

A. Yes.

Q M. Liu, when you cane to South Carolina

and you purchased a nunber of golf courses in the

2014- 2015 timefrane, that i ncluded Founders --
that included WIld Wng Plantation; is that
correct?

A. Yes.

MR MLLER Can we agree that when

you say you, you mean under the corporate
structure that you already discussed. Wen you
say you purchased, you don't nmean M. Liu

I ndi vi dual I'y?

M5. WALTERS: Well, I'mgoing to
ask himquestions that get to that. So let ne
just try to clarify.

Q M. Liu, you decided at sone point in
t he 2014-2015 tinefrane that you were going to
I nvest in -- you and sone ot her people who were
providing capital, and we'll get to that -- were
going to invest in sone golf courses in Mirtle

Beach; is that correct?
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AL So let ne -- your question so you are
asking ne if | and other people made a deci sion
or -- so what's the point of your question? You
asked nme who or why.

Q Wiy don't we just start with -- why
don't we just do it this way. 1'll let you tel
me. Wen did you first cone to South Carolina?

A 2014.

Q And why did you cone to South Carolina?

A. Because ny partner, M. Xi an Dou,
suggested to ne to cone to South Carolina because
there are -- there were several good busi ness
opportunities.

Q \Wiat type of business opportunities?

A. Sone golf courses and | and, real estate.

Q D d you end up purchasing sone golf
courses here in South Carolina?

A. Wul d you repeat your question?

Q D d you purchase golf courses here in
Sout h Carolina?

A. | never -- | never purchased golf course
before | cane to -- before | did that in South
Car ol i na.

Q D d you purchase golf courses in South
Car ol i na?

1522

Clark & Associates, I nc.

L8T1¥09¢dID.T0Z#ASVD - SY3Td NOININOD - AHHOH - INV TS:8 6 190 0¢0¢ - d311d ATIVOINOYLO3 13

15



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Deposition of Dan Liu

Yes.
How many?

19.

> O »

Q And did you set up various entities to

pur chase those golf courses?
THE | NTERPRETER: \What do you nean

set up entities?

Q D d you purchase those golf courses
t hrough United States conpani es?

A. | don't understand your question.

Q Wen you bought the courses, was it in
your nane, Dan Liu's nane?

A. No. | used it under the nane of the
Chi nese conpany.

Q Oay. So the Chinese conpany being
Jiangsu; is that correct?

A. Jiangsu was one of the three conpanies.

Q And is Jiangsu the one that you used to
purchase Founders WIld Wng? To purchase WIld
Wng Pl antation?

A.  Yes.

Q And when you nade the purchase of WId
Wng Pl antation, who provided the funds for the
$19 mllion that was used to purchase the
property?
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Deposition of Dan Liu

My Chi nese conpany. M/ conpany,
So at the closing, Jiangsu wred

Chi na.

nmoney

fromthat conpany here to this country to pay for

the course; is that right?

A

So the Chinese conpany w red non

Founders Group International, LLC, and th

used - -

used the noney in that group to

pur chase these courses.

Q
Ji angsu,

A
Q

ey into

en we

And was the noney that cane from

was that cash?
Yes.

And for all of the conpanies, ho

w nmuch

noney are we tal king about did it cost for all 19

gol f courses?

A

More than 100 m || i on. | don't

t he exact nunber.

Q

So your conpany or the conpany,

that is owned by you and one ot her person

name is M. X an Dou.

A.  Yes.
Q | believe that you have testifie
Jiangsu is owmed -- is a conpany -- a Chi

conpany that is owned by you and M. Dou;

correct?

A

That's correct.
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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS

THE FIFTEENTH JUDICIAL CIRCUIT
C/A NUMBER: 2017-CP-26-04187

COUNTY OF HORRY

C. Barry Dykes And Barbara Eisenhardt,
Individually And Derivatively On Behalf Of
The Wild Wing Plantation Property

Owners’ Association, Inc.,

MOTION FOR SUMMARY
JUDGMENT BY DEFENDANTS
STRATFORD LAND MANAGER, LP and

STRATFORD LAND FUND 1V, LP

Plaintiffs,

VS.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
Wild Wing Company, LLC; Sunstar, LLC; )
Ralph R. Teal, Jr.; SLF IV/SBI Wild Wing, )
LLC; SLFIV/SBIJV, LLC; SLF IV/SBI )
Properties MM, LLC; SLF IV/SBI )
Development Holdings, LLC; Wild Wing )
Residential Development, LLC; Stratford )
Land Manager, L.P. d/b/a Stratford Land; )
Stratford Land Fund IV, L.P.; )
SB Investments LLC; Realstar Management,)
LLC; Graeme T. Black; H. Gilford )
Edwards; Founders Wild Wing, LLC; )
Founders Group International, LLC; Dan )
Liu; Xian “Nick” Dou; Rick Schultz; Rick )
Taylor And Thomas Plankers, )

)

)

)

)

)

)

)

Defendants.

Wild Wing Plantation Owners’ Association,
Inc.,

Normal Defendant.

YOU WILL PLEASE TAKE NOTICE that the Defendants Stratford Land Manager,
LP d/b/a Stratford Land and Stratford Land Fund IV, LP (“Stratford Defendants) by and
through their undersigned attorneys, will move on the tenth (10th) day after service hereof or as

soon thereafter as counsel can be heard before the presiding Judge for an order granting

-1-
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summary judgment in favor of the Stratford Defendants as to Plaintiff’s Complaint (hereinafter
the “Complaint”) pursuant to Rule 56 of the South Carolina Rules of Civil Procedure.

In the Amended Shareholder Derivative Complaint filed March 19, 2020, the Plaintifts
allege that Stratford Land Fund IV, LP was a member of a JV formed November 29, 2010. (see
paragraph 44 of Complaint). The Plaintiffs also allege that the JV, of which Stratford Land Fund
IV, LP was a member, somehow owned, controlled and directed the operations of the Wild Wing
Association. However, it is undisputed that on or about December 22, 2010, the initial
Declarant/Developer One assigned all its rights to another entity, SFL IV/SBI Wild Wing, LLC,
which Plaintiff refers to as Developer Two. (see paragraph 47 of Complaint). Neither of the
Stratford Defendants were involved in this matter in anyway after December 22, 2010. Other
than failure to use GAAP, all allegations and causes of action brought by Plaintiff are based on
actions/omissions, as alleged, after January 1, 2011.

In his deposition taken December 5, 2018, when asked who Plaintiff Dykes believed
Stratford Land Manager was, he replied “I believe they were involved with the second
developer.” P. 65, In. 4-7, 12/5/18 deposition of Dykes. This is simply not true and even differs
from the allegations in the Complaint. Dykes further testified that his intent in naming entity
Defendants was to sue “anyone who was involved in the decision-making” for Wild Wing
Plantation. P. 68, In16-17, 12/5/18 deposition of Dykes. Dykes was later asked what role
Stratford Land Fund IV played in appointing the board members of the property owners
association. He answered, “I don’t know specifically.” P. 79, In 6, 12/5/18 deposition of Dykes.

Based on the foregoing, and the common and statutory law, the pleadings, discovery,
depositions, affidavits or additional memoranda which may be hereinafter filed with the Court,

the Stratford Defendants respectfully assert that they are entitled to judgment as a matter of law

2
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with regard to each of the causes of action asserted against them in the Complaint.

/s/ Scott F. Talley

Scott F. Talley

TALLEY LAW FIRM, P.A.

134 Oakland Avenue

Spartanburg, South Carolina 29302
864-595-2966
scott@talleylawfirm.com

/s/ William Douglas Smith
William Douglas Smith

Johnson, Smith, Hibbard & Wildman Law Firm, L.L.P.

220 N. Church Street, Suite 4 (29306)
Post Office Drawer 5587
Spartanburg, South Carolina 29304
Telephone: (864) 582-8121
dsmith@jshwlaw.com
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STATE OF SOUTH CAROLINA

COUNTY OF HORRY

N N N N’

C. BARRY DYKES AND BARBARA )
EISENHARDT, INDIVIDUALLY AND )
DERIVATIVELY ON BEHALF OF THE )
WILD WING PLANTATION PROPERTY )
OWNERS’ ASSOCIATION, INC,,

PLAINTIFFS,

VS.

N N N N N N’

WILD WING COMPANY, LLC; SUNSTAR, )
LLC; RALPH R. TEAL, JR.; SLF IV/SBI )
WILD WING, LLC; SLF IV/SBIJV, LLC; SLF )
IV/SBI PROPERTIES MM, LLC; SLF IV/SBI )
DEVELOPMENT HOLDINGS, LLC; WILD )
WING RESIDENTIAL DEVELOPMENT, )
LLC; STRATFORD LAND MANAGER, L.P. )
D/B/A STRATFORD LAND; STRATFORD )
LAND FUND 1V, L.P.; SB INVESTMENTS )
LLC; REALSTAR MANAGEMENT, LLC; )
GRAEME T. BLACK; H. GILFORD )
EDWARDS; FOUNDERS WILD WING, LLC; )
FOUNDERS GROUP INTERNATIONAL, )
LLC; DAN LIU; XIAN “NICK” DOU; RICK )
SCHULTZ; RICK TAYLOR AND THOMAS )
PLANKERS,

DEFENDANTS.

)
)
)
)
WILD WING PLANTATION PROPERTY )
OWNERS’ ASSOCIATION, INC., )

)

)

NOMINAL DEFENDANT.

The Court is scheduled to hear multiple Motions for Summary Judgment in the above referenced

matter on March 5, 2021. The following is a list of these Motions for Summary Judgment that have been

filed by the parties to this action:

IN THE COURT OF COMMON PLEAS
FOR THE FIFTEENTH JUDICIAL CIRCUIT
C/A NUMBER: 2017-CP-26-04187

C. BARRY DYKES AND
BARBARA EISENHARDT,
INDIVIDUALLY AND
DERIVATIVELY ON BEHALF OF
THE WILD WING PLANTATION
PROPERTY OWNERS’
ASSOCIATION, INC,,
MEMORANDUMS IN SUPPORT
OF ITS MOTIONS FOR
SUMMARY JUDGMENT AND
MEMORANDUMS IN
OPPOSITION TO THE
DEFENDANTS MOTIONS FOR
SUMMARY JUDGMENT

1528

L8T1¥09¢dI.TOZ#ASYD - SYATd NONINOD - AHHOH - INd 70:T S0 /el TZ0Z - d311d ATIVOINOHLO3 13



Motion Issue
Plaintiffs’ MSJ Motions to Founders a. Fiduciary Duty, and

b. Underfunding.
Plaintiffs’ Motions to Pre-Founders a. Fiduciary Duty, and

b. Underfunding
Wild Wing Company, LLC; Sunstar, a. Business Judgment Rule,
LLC; SLF I'V/SBI Wild Wing, LLC; b. Declarant’s Liability,
SLF IV/SBI JV, LLC; SLF IV/SBI c. Derivative Capacity,
Properties MM, LLC; SLF IV/SBI d. Liability of Secondary Defendants,
Development Holdings, LLC; Wild e. SCUPTA,
Wing Residential Development LLC; f. Standing of POA,
SB Investments, LL.C; Realstar g. SOL,
Management, LLC; Founders Wild h. Validity of Amendments, and
Wing, LLC; Founders Group
International, LLC; and Dan Liu’s MSJ
Motions to Plaintiff
Stratford Land Manager, L.P. to Plaintiff’s Complaint
Plaintiff
Ralph R. Teal, Jr., Graeme T. Black, a. SOL,
and H. Gilford Edwards” MSJ Motion b. Breach of Fiduciary Duty,
to Plaintiffs c. Unjust Enrichment,

d. SCUTPA, and

e. Alter Ego/Amalgamation/Veil Piercing.
Rick Schultz, Rick Taylor, and Thomas a. Breach of Fiduciary Duty,
Plankers’ MSJ Motion to Plaintiffs b. Unjust Enrichment, and

c. SCUTPA.

This is Plaintiffs’ Memorandum in Opposition to all of the Defendants’ Motions for Summary
Judgment and in support of Plaintiffs’ Motions for Summary Judgment, both with respect to Plaintiffs’
claims and with respect to the counterclaims asserted against Mr. Dykes and Mrs. Eisenhardt by the
Defendants represented by the Bellamy Law Firm, which are Wild Wing Company, LLC; Sunstar, LLC;
SLF IV/SBI Wild Wing, LLC; SLF IV/SBI JV, LLC; SLF IV/SBI Properties MM, LLC; SLF IV/SBI
Development, LLC; Stratford Land Manager, L.P.; Stratford Land Fund IV, L.P.; SB Investments, LLC;
Realstar Management, LLC; Founders Wild Wing, LLC; Founders Group International, LLC; and Dan

Liu.

Page 2 of 38
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For the reasons set forth below, the Motions for Summary Judgments of the Defendants should be
denied, as questions of fact preclude those motions or because Plaintiffs have conclusively proven their
case. Conversely, Plaintiffs’ Motions for Summary Judgment should be granted.

Claim Overview

This is a derivative action, brought pursuant to Rule 23(b)(1), SCRCP, and has been brought by
the Plaintiffs on behalf of the Wild Wing Plantation Property Owners Association (the “POA”). Barry
Dykes and Barbara Eisenhardt, who are the Plaintiffs, are homeowners in a development known as Wild
Wing Plantation and are members of the POA. Wild Wing Plantation (“Wild Wing”) is a large, established
development in Horry County consisting of hundreds of residential lots, an amenity center, several pools,
and numerous connected lakes. Wild Wing was initially developed by Wild Wing Company, LLC, which
was owned by several successful Myrtle Beach businessmen, including the Defendants Ralph Teal,
Edward Benton, and Gilford Edwards, through various business entities, including the Defendant Sunstar.

Summary of Claim

The Plaintiffs’ substantive claims break down into two primary claims, both of which are asserted
against all the Defendants. The first claim arises from the Declarants underfunding of the POA because
of incorrect accounting used to calculate the Declarant Funding Alternative. The second claim involves
Declarants’ breach of fiduciary duty as it relates to the Declarants’ two amendments of the Regime
Documents which extended the Declarant Funding Alternative from December 31, 2010, when it was
originally set to expire, all the way through December 31, 2019. The extensions of the Declarant Funding
Alternative also resulted in a substantial shortfall of funding to the POA by the Declarants.

In addition to the claims against the Declarants for breach of fiduciary duty, claims have also been
brought against the members of the Board of Directors. Those various members of the Board of Directors

failed to safeguard the POA from the Declarants’ underfunding, and facilitated that underfunding and the
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amendments, all at the sole expense of the POA and for the sole benefit of the Declarants. Taylors, Planks
and Shultz also failed to pursue reimbursement from the Declarants once the underfunding was identified
by Plaintiffs and brought to their attention.

Finally, Plaintiffs have asserted amalgamation/single business enterprise claims against the people
and entities who had defacto control of the Declarants, and consequently the Board of Directors, and who
siphoned off the assets of the Declarants, leaving them insolvent and unable to respond to the claims of
the POA. During this time the Declarants breached their fiduciary duties to the POA and its members in
two respects. First, the Declarants failed to properly calculate the amount of their funding obligations to
the POA as set forth in the Regime Documents. That accounting error resulted in underfunding by
Declarants in the principal amount of $891,241 since 2007. See Dykes 2020.09.24 Calculations
“Accounting” Exhibit A. Second, the Declarants wrongfully amended the Regime Documents twice, in
2011 and again in 2016, to postpone the deadline for the Declarants to pay regime fees and assessments
on a per lot basis which resulted in the Declarants’ underfunding the POA in the amount of $2,152,260.
See Dykes 2020.09.24 Calculations “Amendment” Exhibit B. Plaintiffs are also claiming pre-judgement
interest on those sums.

The Defendants

The Defendants in the case are comprised of three groups of entities and people. The first group
consists of four different entities that had the rights of the “Declarant” under the Wild Wing Regime
Documents which are described more fully below. The Declarants, and the dates they held the Declarant

rights, are listed below:

Page 4 of 38
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Declarant Date Range of Rights
Wild Wing Company, LLC 9/26/06-12/22/10
SLF IV/SBI Wild Wing, LLC 12/22/10-11/09/11

Wild Wind Residential Development, LLC 11/09/11-04/13/15

Founders Wild Wing, LLC 04/13/15-Present

The second group of Defendants are individuals who served as members of the Board of Directors
for the POA. They were all appointed to the Board of Directors by the Declarants, which have always
controlled the POA and still do. The Defendants who served as members of the Board of Directors, and

the Declarants for whom they served, are listed below:

Defendant Board Members Related Declarant

Ralph R. Teal, Jr. (Sunstar/Realstar/SB Wild Wing Company, LLC
Investments)
Gilford Edwards (Sunstar/Realstar)

Ralph R. Teal, Jr. (Sunstar/Realstar/SB SLF IV/SBI Wild Wing, LLC
Investments)

Graeme Black (Realstar)

Gilford Edwards (Sunstar/Realstar)

Ralph R. Teal, Jr. (Sunstar/Realstar/SB Wild Wind Residential Development, LLC
Investments)

Graeme Black (Realstar)

Gilford Edwards (Sunstar/Realstar)

Rick Schultz Founders Wild Wing, LLC
Rick Taylor
Tom Plankers

The third and final group of Defendants are people and entities that were members of, or related

to, the Declarants. Those Defendants either controlled the actions of the Declarants and the members of
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the Board of Directors or participated in the siphoning of assets from the Declarants. To assist the Court,
we have attached, as Exhibit C, a detailed chart of all the Defendants and some of their relationships.

Plaintiffs’ Liability Argument

Below is the substance of Plaintiffs claim which establishes the liability of the Declarants for
underfunding. This argument supports Plaintiffs’ Motion for Summary Judgment and Plaintiffs’
opposition to the summary judgment motions of the Defendants based on liability.

The Rights of the Declarants to Control the Wild Wing POA and the Declarant Funding
Alternative:

There are numerous governing documents including the Declaration of Protective Covenants,
Restrictions, Easements, Charges and Liens which include the covenants and were originally recorded on
or about September 27, 2006 (the “Regime Documents”).

For ease of reference, the relevant portions of the Regime Documents are attached hereto as Exhibit
D. Included is the language of two amendments to the Regime Documents, in 2011 and 2016, which are
also relevant to the issues in this case.

Since the inception of the development, the Declarants have maintained exclusive control of the
POA through their control of the Board of Directors and controlling voting rights. The relevant portions
of the Regime Documents are attached hereto as Exhibit D for ease of reference. Included are the language
of the two amendments to the Regime Documents, in 2011 and 2016, which are also relevant to the issues
in this case.

For purposes of this Memorandum and the pending Motions, the Regime Documents provided that
1) the Declarant had the right to and did appoint a// members of the Board of Directors of the POA; and
2) the Declarant had superior voting rights to the other property owners, such that the Declarant could

pass any measure it wanted to pass with only its own votes, without regard to the votes of the non-declarant
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property owners. See Exhibit D Regime Document Bylaws Article 2, Section 2 and Article 3; Section 5.
Those voting rights give the Declarant, which has Class B rights, votes equal twice the number of Class
A votes (Class A rights belong to the non-declarant property owners), plus one. This provision gave the
Declarant total control of any vote requiring 67% of the vote or less. Amending the Regime Documents
requires a 67% vote. See Exhibit D Regime Document Bylaws Article VI, Section 6.

Finally, as noted, the Declarants all owned unsold lots at Wild Wing, with that number reducing
over the years as lots were sold. Because the Declarants did not want to pay regime fees and assessments
on a per-lot basis on each of their lots, the Regime Documents grant the Declarant an alternative funding
structure to help the Declarant reduce its financial exposure associated with the unsold lots it owns.
Specifically, rather than paying POA assessments on a per lot basis, until December 31, 2010, the
Declarant had the right to fund the POA based upon a formula. That formula, found at Article VI Section
2a on Exhibit D, provides that, “... the Declarant shall be assessed and pay to the Association, in lieu of an

assessment thereof, a_sum_equal to the actual amount of actual operating expenditures incurred by the

Association for that portion of the calendar year less an amount equal to the total assessments made by the
Association against Owners of Lots other than those owned by the Declarant. The actual operating
expenditures for this purpose shall also include any reserve for replacements or operating reserves. (The
underlined language is the language directly at issue in this case). This option for the Declarant will be
hereinafter referred to as the “Declarant Funding Alternative.”

The Declarant rights, including the right to appoint the entire Board of Directors, voting rights and
the Declarant Funding Alternative, are extremely important and made the Wild Wing development more
“marketable” for the developers/Declarants. See Exhibit E, Dep. Ralph R. Teal, Jr., Pg.32:10-33:4. The
ability to control the Association with the Declarant vote is obvious, but the Declarant Funding Alternative

significantly reduced the Declarant’s financial obligations to the Association as compared to what the
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Declarant would have owed had it been required to pay per lot assessments like the rest of the lot
owners/members of the Association.

The First Three Declarant’s Were Shell Entities

Since 2006, the valuable Declarant rights discussed below have been assigned from one to another
of the four different Declarant entities. As mentioned above, the initial Declarant, Wild Wing Company,
LLC, was owned by local businessmen through Sunstar, LLC, a development entity that did other
development work in Horry County. The real estate crash in the late 2000s impeded the sale of lots at
Wild Wing and ultimately the development loans that the initial developers were personally obligated to
pay became due. To secure the funding they needed, the developers entered a relationship with Stratford
Land Fund IV, L.P. (“Stratford”) out of Texas. See Exhibit E, Dep. Ralph R. Teal, Jr, 10:23 to 12:13. With
Stratford’s money and participation, the developers were able to refinance the original development loans,
and Stratford and its entities took a stake in the Wild Wing development.

As a part of the addition of Stratford, the initial Declarant, Wild Wing Company, LLC, assigned
its assets to a new Declarant entity, which was owned and controlled by the original Myrtle Beach
developers and their new partner, Stratford. See Exhibit E, Dep. Ralph Teal Jr. at Pg. 13:13-14:9. That
single purpose entity was called SLF IV/SBI Wild Wing, LLC. See Exhibit F, Assignment which became
the second Declarant. The members of that entity were Stratford Land Fund IV, L.P. (SLF) and SB
Investments LLC. See Exhibit F, Dep. Ralph Teal Jr. at Pg. 17:15-18:6. There is no evidence that Wild
Wing Company, LLC received any consideration for that assignment.

A few months later the developers decided to complete another assignment, effectively changing
the name of the Declarant to Wild Wing Residential Development, LLC, and that entity became the third
entity to possess the Declarant rights. See Exhibit G, Assignment. The sole member of Wild Wing

Residential Development, LLC was Wild Wing Residential Development, LLC which was managed by
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SLF IV/SBI Properties, LLC. The sole managing member of SLF IV/SBI Properties, LLC was managed
by Ralph Teal and Jeff Turner. Furthermore, there is no evidence that the second Declarant, SLF IV/SBI
Wild Wing, LLC, received any consideration for the conveyance of its only assets, and it has been admitted
that SLF IV/SBI Wild Wing, LLC and Wild Wing Residential Development, LLC were actually joint
venturers. See answer of Stratford Land Manager, L.P. d/b/a Stratford Land.

Finally, in 2015, with the economic recovery complete, the developers, still the original Wild Wing
developers and their partner, Stratford, sold their interest in Wild Wing to a Chinese company called
Founders Group International, LLC (“Founders”). (The members of Founders are Xian Dou and Dan Liu).
As part of that transaction, the assets of Wild Wing Residential Development, LLC were assigned to
Founders Wild Wing, LLC, which became the fourth and current Declarant. See Exhibit H, Assignment.
The members of Founders Wild Wing, LLC are Jiangsu Tianrui Danfor Commerce and Industry Co. Ltd.
and Xian Dou, who is a defendant in the case. Unlike the previous assignments of Declarant rights, the
assignment from Wild Wing Residential Development, LLC to Founders Wild Wing, LLC was very much
for good and valuable consideration, which is discussed in detail below.

All the Declarant entities before Founders Wild Wing, LLC were shell, single purpose, entities
whose only assets have been the Declarant rights and the remaining unsold lots at Wild Wing. None of
those shell entities had other capital, assets, sources of income, or reason to exist. They were funded and
controlled by other companies and people through a complicated series of LLCs that were intended to
protect the people and companies who controlled those Declarant entities.

Declarants Erroneous Accounting for the Declarant Funding Alternative

The Bylaws provide that accounting for the POA is to be done pursuant to Generally Accepted
Accounting Principles (“GAAP”). See Exhibit D, Section 18. (1). Under GAAP, which is accrual rather

than cash-based accounting, “bad debt” such as, for example, unpaid lot owner assessments, is considered
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an incurred “expense.” That means that under GAAP, the Declarant was required to include bad debt as
an “expenditure incurred” by the POA when calculating the amount it owed under the Declarant Funding
Alternative.

Beginning in 2007, when the original Declarant began calculating its annual contribution to the POA,
it elected not to include “bad debt” as a POA “expenditure incurred” and to include non-assessment income
in the calculation (such as fines, fees, and bad debt recoveries). These accounting decisions, which are not
consistent with GAAP, reduced the Declarant’s contribution to the POA. This method of calculating the
Declarant’s contribution continued through 2019, despite Mr. Dykes’ expressed concerns and objections
about it since 2015. See Exhibit I, Dykes Affidavit.

In response, the Defendants argue that the contribution was calculated by an accountant, not by the
Board of Directors or the Declarants. See Defendants Motion for Partial Summary Judgment on the
Business Judgment Rule, Pgs. 4-5. First, that is not true. Gil Edwards, a member of the Board of Directors
from 2011 until 2015, testified that he determined that bad debt was not to be considered a POA expense
for purposes of calculating the Declarant contribution. See Exhibit J, Dep. Gil Edwards Pg. 32:13-19.
Second, even if it were true that the error was an error by an accountant, it would be immaterial. At issue
in this case is what the Declarant owed to the POA and did not pay. Since it was miscalculated, for whatever
reason, and a shortfall occurred, it needs to be paid, immediately with interest. If the miscalculation truly
lies with the accountant who performed the calculation, it does not change what should have been paid by
the Declarants.

If the underpayment was the result of an accounting error, the Defendants should address that with
the accountant. Also recall that the Declarants completely controlled the POA and the Board of Directors,

who hired the accountant, who ostensibly made the calculation errors. Accounting errors that year after
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year favored the Declarants, made by an accountant hired by Declarants, are not excused by the fact that
an accountant made the error.

Moreover, the Declarants were first alerted to Barry Dykes’ concerns about underfunding in 2015
and were sued for it in 2017 and have never offered to correct what they now acknowledge may have been
accounting errors.

In addition, the fact that the Declarants paid based on inaccurate accounting is undeniable. The

Defendants contention is that the words, “a sum equal to the actual amount of actual operating expenditures

incurred by the Association” means actual expenses of the POA and that “bad debt” is not an “actual

expense.” That argument ignores 1) the language of the Regime Documents; and 2) the requirement that
GAAP and accrual accounting apply. The word “incurred” is a term of art applicable to accrual accounting,
meaning GAAP.

The Defendants’ error on this point can be crystallized: Had the Declarants wanted the Declarant
Funding Alternative to be based on actual cash-based expenses of the POA, the language should have been

written using the word “paid” rather than “incurred” which would have read: “a sum equal to the actual

amount of actual operating expenditures _paid by the Association”. That is not how they, the

developers/Declarants, wrote the Regime Documents and they cannot pretend that is how it is written now.
The provision must be read and applied as they wrote it.

The Defendants argue that it would not be fair for the Declarant to have to assume responsibility
for members of the POA who do not pay their assessments. See Wild Wing, LLC, et al.’s Motion for
Summary Judgment on the Business Rule. That may seem reasonable enough at first because who wants
to pay someone else’s obligation? But the POA has a budget and expenses so someone must make up for

the non-payment of fees and assessments by some property owners.
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To avoid responsibility for paying all of the unpaid regime fees, the Declarant could simply pay
on a per-lot basis like the other non-declarant property owners and spread that burden equally. They did
not want to do that, of course, because the cost of doing that far outweighed the cost of reimbursing the
POA based on the Declarant Funding Alternative, even when properly calculated See Barry Dykes
Calculations “Amendment”, Exhibit B, and damages spreadsheet.

The Declarants at Wild Wing got greedy. They wanted the much lower cost associated with the
Declarant Funding Alternative, then tried to reduce that further by interpreting that formula, written by
them, in a way to further reduce that obligation.

The erroneous calculation of the Declarant Funding Alternative has resulted in a substantial
shortfall between what the Declarants contributed and what the Declarants should have contributed had it
complied with the Regime Documents. From 2007 through 2019 (which is the amount of time that the
declarant continued to elect the Declarant Funding Alternative), the shortfall in Declarant contributions
totals $891,241. With prejudgment interest, that total is $1,674,724. Our lawsuit seeks the recovery of that
shortfall. Of that, $1,436,165 is associated with the pre-Founders Defendants and $238,559 is associated
with Founders Defendants. (Mr. Dykes calculations are attached hereto as Exhibit A “Accounting”).

Mr. Dykes view of this has been validated by Plaintiffs’ expert, Roy Strickland. Mr. Strickland is
an expert in accounting and testified as follows in his deposition on this issue:

Q. Do you have an opinion about whether the Defendants failed to utilize GAAP, as
is alleged in Paragraphs 34 and 35?

A. I would term it they selectively utilized GAAP.
And you know I'm going to ask you to be very specific about that, so —

A. Yes, sir. Their calculation that was used by -- the calculations that I've seen, they
included accrual-based expenses, except for they deducted the bad debt expense

from the calculation, so as a result, they selective -- that's the selective use of
GAAP. See Exhibit K, Dep. Roy Strickland Pg. 29:13-25.

Page 12 of 38

1539

L8T1¥09¢dI.TOZ#ASYD - SYATd NONINOD - AHHOH - INd 70:T S0 /el TZ0Z - d311d ATIVOINOHLO3 13



Mr. Strickland further testified:

Q.

Anything else? I want you to be complete on this, now, so take your time. If you
need to reference any notes or anything else, I want you to give me a complete
answer to anything that you have an opinion about that the Defendants failed to
utilize or comply with GAAP.

In their calculation, the only thing that I can think of at this time is they did not
include bad debt expense. They specifically reduced their operating expenditures
by that amount. See Exhibit K, Dep. Roy Strickland Pg. 30:1-10.

Mr. Strickland further testified:

Q.

Yeah. [ want to know where you got your

formula.

Yes, sir.

And then we'll break her down from there.

Got it. "However, until such time as a lot

is conveyed by the declarant to an owner other than

the declarant, the declarant shall be assessed and

pay to the association, in lieu of an assessment

thereof, a sum equal to the actual amount of actual

operating expenditures incurred" -- 'incurred,’

that's an important word -- "by the association for that portion of the
calendar year less an amount

equal to the total assessments made by the

association against owners of lots other than those

owned by the declarant." That's the calculation right there.
See Exhibit K, Dep. Roy Strickland Pgs. 45:15-46:11.

Mr. Strickland testified that when he performed his work, he compared it to the calculations done by

Mr. Dykes, Mr. Strickland testified as follows:

Q:

So to be clear, when you were performing your work, did you use Mr. Dykes’s work

as a template or a format, or did you set it totally aside and do your work
independently?

I did my work independently and compared it to his work.

“...But the substance of my work, naturally, [ had a meeting with him, and I concur with his

answer, but the work itself was work that I did...”
See Exhibit K, Dep. Roy Strickland Pg. 67:10-15; 69:11-14.
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Regarding the Declarant’s improper calculations, Mr. Strickland testifies as follows:
Q. Where did you get the annual dues amount?

A. The same -- in the footnote to the financial statements on I think a majority of those years, it
actually says the -- I think it says the monthly annual dues. I think there were two years towards
the end where they didn't -- they didn't -- for some reason didn't disclose that in the footnotes,
so then I went to the budget document. There was a document that I looked at to tie that in,
and again - no. I tell you what I -- I looked at the calculation by the declarant, and they had
the quarterly amount, and I multiplied it times four.

Q. So that's the amount that was assessed to lot owners -- or, rather, owners of lots
other than the declarant?

A. Yes, sir.
Q. And then you just do the math and back out what they paid in?
A. Yes, sir.

I think I'm going to go ahead and interject this, because I didn’t - this is not something - but I
think it’s something important to mention here. The way this was calculated on these individual
calculations of the budget and where they calculated the annual fee, that entire amount, the
developer didn’t have to pay anything. If everything was in budget on accrual basis, basically,
even though the developer owned a portion of these lots, substantial portion, and most
importantly, the developer benefits from owning those lots and having this homeowners
association, because the amenities and things of that nature are typically very important in
selling their lots.

And I'haven’t checked on this yet, and [ will tell you I just identified it yesterday. My question
is in dividing it by just the homeowner’s lots, if everything budgets out, the developer doesn’t
pay anything. And the reason I figured -that that thought came to me is under this document,
they don’t have to pay anything for the homeowners association.
Typically, based on my experience, the developer is having to pay some type of fair share on that
because they are benefiting and usually benefiting substantially from those amenities in selling the
project. See Exhibit K, Dep. Roy Strickland Pg. 79:3-80:25.
This case was filed in 2017 and has been actively litigated with this accounting issue being crystal

clear. Until recently, Mr. Strickland was the only named expert identified on the issue of accounting. On

September 11, 2020, immediately before mediation, Defendants named Missy Johnson as an expert.

Page 14 of 38

1541

L8T1¥09¢dI.TOZ#ASYD - SYATd NONINOD - AHHOH - INd 70:T S0 /el TZ0Z - d311d ATIVOINOHLO3 13



Ms. Johnson has not looked at the central issue in this case, which is whether GAAP required bad
debt to be treated as an expense for the purpose of calculating the Declarant contribution and therefore
does not rebut the opinions of Mr. Strickland. She testified as follows:

Q. And is that something that you did in
connection with your work on this case?

A. I don't recall specifically looking at
any GAAP standards. See Exhibit L, Dep. Missy Johnson 21:2-5.

Improper Extension of the Declarant Funding Alternative Deadline

The second claim is related to Declarant underfunding but is distinct from the incorrect calculation
of the Declarant Funding Alternative. The Declarant Funding Alternative, allowing the developer to fund
the POA based upon a formula rather than pay on a per lot basis, initially expired on December 31, 2010.
This meant that from January 1, 2011, through today, the Declarant should have funded the POA based
on a per lot assessment, like all other owners. As you will see in Mr. Dykes calculations below, that would
have significantly increased the Declarant contributions to the POA from 2011 through 2019.

Since the lapse of the Declarant Funding Alternative would have dramatically increased the
Declarant’s funding obligations, in 2011, the Declarant at the time, Wild Wing Residential Development,
LLC, held a property owners’ meeting and amended the Regime Documents to extend the deadline for the
Declarant Funding Alternative by six years, to December 31, 2016. See Exhibit M, Amendment. Since the
Declarant Funding Alternative had already expired, the Declarant made the amendment retroactive to January
1,2011. In 2016, after the sale of Wild Wing to Founders, a second amendment initiated by Founders further
extended the funding alternative deadline until December 31, 2019. See Exhibit N, Amendment.

Those amendments were solely for the benefit of the Declarants (Wild Wing Residential, LLC and
Founders Wild Wing, LLC and their members and related entities), at the sole expense of the POA. When

asked about that in their depositions, two witnesses called by the Defendants, Press Courtney and Paul
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Skirchak, experts in property management, could not offer any testimony about how the POA benefitted

from the amendments. Mr. Skircheck testified as follows:

Q.

Q.

A.

Can you, Mr. Skirchak, tell me any advantage to the association for the declarant to not
pay on a per-lot assessment basis?

To the association as a whole?
Yes, sir.

No. No. Probably not.

See Exhibit O, Dep. Paul Skirchak at Pg. 78:18- Pg. 79:2.

Mr. Courtney is the President of Waccamaw Management, which has managed Wild Wing for

many years. When asked how the POA benefited from the amendment, Mr. Courtney testified as follows:

Q.

A.

Q.

A.

And so how did the -- extending the declarant funding alternative enhance the
declarant’s interest in 2016?

I can't speak for the declarant or how they’re -- they were enhanced.

Do you know or can you articulate for me how the association benefited from the
extension of that declarant funding alternative in 2016?

I cannot, with the exception of saying that, again, it’s always important or good to
have a successful developer from start to finish of a development.

And do you have any basis to provide to me today, any factual basis, to support a
contention that extending the declarant funding alternative in 2016 somehow
provided an advantage to the HOA?

I do not.

So you can’t quantify that value?

I cannot.

See Exhibit P, Dep. Press Courtney at Pg. 43:6-24.

As reflected in Barry Dykes’ Affidavit, because the Declarants continued to utilize the Declarant

Funding Alternative, the shortfall to the POA from the Declarants, from 2011 until 2019, totals
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$2,152,260. Of that, $1,138,604 is the shortfall associated with the pre-Founder’s Defendants and
$1,013,657 is associated with the shortfall from the Founders defendants. With prejudgment interest that
total is $3,459,337. See Exhibit B, Dykes “Amendment” Calculations.

The Declarants Breaches of Fiduciary Duty

With respect to the Declarants, our courts have recognized a fiduciary obligation of a developer
who controls the Board of Directors. A fiduciary relationship is the highest relationship known in the law.
Stegemann v. Gannett Co., Inc., 970 F.3d 465, 469 (4th Cir. 2020) (“Courts have often called
these fiduciary duties the ‘highest known to the law.’”’). Recently, in Walbeck v. I'on, 426 S.C. 494, 517
827 S.E. 2d 348 (2019), the Supreme Court ruled as follows:

Rather, we define Appellants' [Developer’s] fiduciary duty arising from its retention of
control over the HOA by the standards set forth in Island Car Wash:

[A]nyone acting in a fiduciary relationship shall not be permitted to make use of
that relationship to benefit his own personal interests. ... [Clourts of equity will
scrutinize with the most zealous vigilance transactions between parties occupying
confidential relations toward each other and particularly any transaction between
the parties by which the dominant party secures any profit or advantage at the
expense of the person under his influence.
In concluding that a developer in control of a homeowners association may not
make decisions that benefit the developer’s own interest at the expense of the
association and its members. This deduction logically flows from the above
standards set forth in Island Car Wash, Goddard, and our supreme court’s decision
in Concerned Dunes adopting Goddard’s analysis. (Internal citations omitted.)
The Declarants have breached that duty in two clear respects. First, they failed to accurately
calculate their funding obligation under the Declarant Funding Alternative. Instead, they applied a false
“interpretation” of the applicable language, and disregarded GAAP, to ensure they paid less to the POA

each year than the actual language and GAAP required. With respect to the two amendments, they were

for the sole benefit of the Declarants and were at the sole expense of the POA.
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Wild Wing Residential, LLC argues that it would have been unable to continue in business without
the extension of the Declarant Funding Alternative accomplished by the 2011 Amendment and that the
POA received a benefit from that extension in the form of a solvent Declarant. See Wild Wing Company,
LLC, et al. Motion for Summary Judgement on Validity of Amendments. However, that Declarant is
unable to prove the truth of the Declarant’s insolvency. In his deposition, Ralph Teal, a key investor and
manager, was unable to say that the obligors on the development note would have been unable to pay it.
See Exhibit E, Dep. Ralph Teal at Pg. 36:8-17.

The Declarant is also unable to say what monetary value was received by the POA as a result of the
having a solvent declarant or how that compared to what the Declarant’s contributions would have been.
See Id. Exhibit E at 38:4-7. In other words, their argument about the justification for the initial amendment
is entirely speculative.

Further, even if it is assumed that the first amendment reducing the Declarant contributions
somehow benefitted the POA in the short term in some material way, there should still have been some
reckoning or reimbursement of the cost to the POA of its forbearance from demanding the full contribution
from the Declarant. Instead, when Wild Wing Residential Development, LLC sold the development to
Founders in 2015, it received a total sum of more than $11,000,000. At that time, the Declarants could have
repaid the POA for the substantial funding shortfall. Instead, they took the sales proceeds, all of them, and
disbursed them to developer entities and individuals and left all of the Declarant entities without assets and
insolvent, leaving the POA with nothing.

Having bought Wild Wing in 2015, Founders cannot even argue that the financial crash justified
the 2016 amendment. The testimony at trial will be that after they purchased the Wild Wing lots and
interests from the pre-Founder’s developers, and were assigned the Declarant rights, they met with a

property management firm and were alerted to the fact that the Declarant Funding Alternative was going
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to expire in 2016 and Declarant contributions were going to dramatically increase. Mr. Skircheck testified
as follows:
A: I told the Founders board of directors that this 2011 amendment was fixing to expire and they
would be paying assessments the following year on the lots that are unsold. That’s

all I did.

Q: Did you have any opinion or discussion with the POA board as to the desirability of
renewing that amendment through this 2016 document?

A: I have no ability to renew the document. I can just tell them what happened and
what the circumstances will be.

Any choice to take any action was fully a choice of the developer. I had no authority
in any choice to have a second amendment, other than, you know, administering it
as a result of an election or a developer-approved amendment as the supplemental.

Q: Understood.

My question is, did they ask or did you offer any advice on the desirability of this
amendment from a, you know, community perspective? Is this a good thing or a bad thing?

A: You know, do you remember having any conversations about that? I told them that

the original amendment would expire and that they would be paying assessments on all the
lots.

See Exhibit O, Dep. Paul Skirchak at Pg. 50:24 — Pg. 51:24.

Faced with that reality, Founders met with legal counsel (the same counsel as had been used by
the prior Declarant, the Bellamy law firm) and the second amendment of the Wild Wing Documents was
passed, which extended the Declarant Funding Alternative through the end of 2019.

Given that the amendments were for the sole benefit of Declarants, and were at the sole expense
of the POA, it is virtually indisputable that the amendments violated the fiduciary obligations of the
Declarants. At the very least, consistent with Walbeck, those transactions must be “scrutinized by the

most zealous vigilance” by the Court and the matter is not ripe for summary judgment as to the

Defendants.
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To the contrary, the foregoing establishes that, as a matter of law, Plaintiffs have proven that
Declarants breached their fiduciary obligations to the POA, both with respect to failure to properly
calculate the Declarant contributions under the Declarant Funding Alternative and by passing two
amendments extending the Declarant Funding Alternative from its initial expiration date of December
31, 2010, until December 31, 2019.

Statute of Limitations

A number of the Defendants have moved for Summary Judgment on the basis of the Statute of
Limitations and those Motions should be denied.

Application of the discovery rule contained in S.C. Code Ann. § 15-3-535, as well as the
determination of the date the statute began to run in a particular case, are questions of fact for the jury
when the parties present conflicting evidence. Moriarty v. Garden Sanctuary Church of God, 341 S.C.
320, 338, 534 S.E.2d 672, 681 (2000). Summary judgment is not appropriate when further inquiry into
the facts of the case is desirable to clarify the application of the law. Tupper v. Dorchester County, 326
S.C. 318, 487 S.E.2d 187(1997). Summary judgment should not be granted even when there is no dispute
as to evidentiary facts if there is dispute as to the conclusion to be drawn from those facts. /d. In
determining whether any triable issues of fact exist, the court must view the evidence and all reasonable
inferences that may be drawn from the evidence in the light most favorable to the non-moving party.
Manning v. Quinn, 294 S.C. 383, 365 S.E.2d 24 (1988)

In making their arguments about that Statute of Limitations, Defendants gloss over the fact that
this action is an action on behalf of the POA, pursuant to Rule 23, SCRCP. The character of the claim is
fundamentally important to the statute of limitations issue.

The POA is the rightful owner of the claims asserted herein. The POA, charged with the

knowledge of its Board of Directors, knew or should have known of the underfunding by the Declarants
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when it occurred, each year beginning in 2008. Likewise, the Board, acting on behalf of the Declarants,
would have known that the 2011 amendment was solely in the best interests of the Declarant, and was at
the expense of the POA.

Regardless of when the POA knew or should have known that the members of the Board of
Directors and the Declarants had violated the obligations to the POA, the Declarants completely controlled
the Board of Directors. Since people rarely sue themselves, our courts have recognized that that inherent
conflict in developer-controlled boards of directors impacts the application of the statute of limitations.
In another Horry County case, the Court of Appeals equitably tolled the statute of limitations for the period
of time that the HOA was controlled by a developer and its appointed board of directors. In Magnolia N.
Prop. Owners' Ass'n, Inc. v. Heritage Communities, Inc., 397 S.C. 348, 725 S.E.2d 112, (Ct. App. 2012),
the Court of Appeals held as follows:

In Hooper v. Ebenezer Senior Services and Rehabilitation Center, our supreme court
stated:

Equitable tolling is judicially created; it stems from the judiciary's inherent power to
formulate rules of procedure where justice demands it. Where a statute sets a limitation
period for action, courts have invoked the equitable tolling doctrine to suspend or extend
the statutory period to ensure fundamental practicality and fairness. The party claiming the
statute of limitations should be tolled bears the burden of establishing sufficient facts to
justify its use. It has been observed that equitable tolling typically applies in cases where a
litigant was prevented from filing suit because of an extraordinary event beyond his or her
control.

Id. at 371-372, citing Hooper v. Ebenezer Senior Services and Rehabilitation Center 386
S.C. 108, 115-17, 687 S.E.2d 29, 32-33 (2009).

The equitable power of a court is not bound by cast-iron rules but exists to do fairness and
is flexible and adaptable to particular exigencies so that relief will be granted when, in view
of all the circumstances, to deny it would permit one party to suffer a gross wrong at the
hands of the other. Equitable tolling may be applied where it is justified under all the
circumstances. /d. (citations and quotation marks omitted) (emphasis added).

Unlike equitable estoppel, equitable tolling does not require a showing that the Defendant
has made a misrepresentation to the plaintiff. /d. (“Equitable tolling is judicially created; it

stems from the judiciary's inherent power to formulate rules of procedure where justice
demands it.”).
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In the present case, the POA board consisted of Appellants’ officers until the date of “turnover,”
September 9, 2002. We find unpersuasive Appellants' claim that an organization they controlled would
have initiated an action against itself during this period. Further, after the property owners gained control
over the POA, they exercised due diligence by filing this action on May 28, 2003, approximately eight
months after assuming control. Therefore, we affirm the trial court's ruling on this issue.

Because the POA was wholly controlled by the Declarants, through their appointed Board of
Directors and their controlling voting rights, equitable tolling precludes the application of the statute of
limitations on the claims that the Plaintiffs have asserted.

Amalgamation/Liability of Secondary Defendants/Stratford’s Motion on the Complaint

Many of the non-Declarant Defendants have asserted an entitlement to summary judgment on
Plaintiffs’ claim for alter ego/amalgamation/veil piercing. That motion should also be denied.

While the Defendants cite to South Carolina law regarding veil-piercing and alter ego, those cases
are irrelevant. Plaintiffs are proceeding on an amalgamation/single business enterprise claim which are
simple and are supported by uncontroverted facts discussed below.

In Pertuis v. Front Roe Restaurants, Inc., 423 S.C. 640, 817 S.E.2d 273 (2018), the Supreme Court
reviewed the amalgamation of interests claim first recognized in Kincaid v. Landing Dev. Corp., 289 S.C.
89, 96,344 S.E.2d 869, 874 (Ct.App.1986) and brought more clarity to the elements of the claim, renaming
it the single business enterprise theory. In doing so the Court held:

We formally recognize today this single business enterprise theory, and in doing so, we

acknowledge that corporations are often formed for the purpose of shielding shareholders

from individual liability; there is nothing remotely nefarious in doing that. For this reason,

the single business enterprise theory requires a showing of more than the various entities'

operations are intertwined. **281 Combining multiple corporate entities into a single

business enterprise requires further evidence of bad faith, abuse, fraud, wrongdoing, or

injustice resulting from the blurring of the entities' legal distinctions.

Pertuis v. Front Roe Restaurants, Inc., 423 S.C. 640, 655, 817 S.E.2d 273, 280-81 (2018)
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The pre-Founders Declarants were Wild Wing Company, LLC (made up of Sunstar, LLC, and
Ralph R. Teal, Jr.), SLF IV/SBI Wild Wing, LLC, (whose members were SLF IV/SBI Properties MM,
LLC and SLF IV/SBI JV, LLC) and finally Wild Wing Residential Development, LLC (whose sole
member SLF IV/SBI Development Holdings, LLC, which acted as Declarant from November 9, 2011
until a sale of its assets to Founders in 2015. There is no testimony in this case is that any of those entities
had a purpose other than serving as Declarants for Wild Wing. The evidence supports a conclusion that
they were formed for that sole purpose and when the developers were finished using them for that
purpose, they were left without assets from which any claims could be satisfied.

In this case, there was a consistency of ownership and interests among the three pre-Founders
Declarants, starting with Sunstar (Teal, Edwards and others) and carrying forward with the Stratford,
“SLF” entities. Even the pleadings in this case require careful review, with charts and graphs, just to keep
the various SLF and SB entities straight. To be clear, they were all involved with a single development,
Wild Wing, and for a period of time of less than 10 years.

Further, the members of the Board of Directors, appointed by the Declarants, remained essentially
the same from 2006 (Mr. Teal and Mr. Edwards were on the Board of Directors from 2006 until 2015
and Mr. Edwards and Mr. Black (joined Mr. Edwards in 2010) and remained on the Board until 2015),
which evidences the continual ownership and management interests, notwithstanding the name changes
for the Declarant entity.

The “bad faith”, “wrongdoing” or “injustice” element of Pertuis, is satisfied by the fact that the
Declarants were left insolvent by the non-Declarant pre-Founder’s Defendants. No consideration was
given for the assignment of assets from either Wild Wing Company, LLC or SLF IV/SBI Wild Wing,
LLC. Those entities simply ceased to exist and were not available to satisfy the POA’s claims for

underfunding.
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As previously noted, the assignment of the assets of Wild Wing Residential Development, LLC
to Founders Wild Wing, LLC did result in $11,000,000.00 of actual consideration. In his deposition, Mr.
Teal was asked about the whereabouts of the proceeds of that transaction. One would think a
sophisticated developer and business manager would have some inkling of the whereabouts of
$11,000,000, but his testimony was as follows:

Q: Do you know how those sales proceeds were disbursed?

A: No, I do not.

Q: Do you know whether or not Wild Wing Residential Development, LLC, received
any of those proceeds?

A: I do not.

See Exhibit E, Dep. Ralph Teal at Pg. 19:19 —25.

Given his foggy recollection, he was asked who would know about those proceeds and he testified
that the accountant for Wild Wing Residential Development, LLC, Elliott Davis, would know. See
Exhibit E, Dep. Ralph Teal at Pg. 20:1-8. A subpoena was sent to Elliott Davis, which is attached as
Exhibit Q. In response to that subpoena, Elliott Davis produced two documents which relate to the closing
of the sale of the assets of Wild Wing Residential Development, LLC to Founders Wild Wing, LLC.
(The sale also included the golf courses from SLF IV/SBI Wild Wing, LLC, which is not relevant to this
case).

Of the approximately $11,000,000 that went to Wild Wing Residential Development, LLC for the
sale of its assets (the remaining lots and the Declarant rights), $11,000,000 is reflected on the
disbursement sheet and being “Due to JV”. “JV” is SLVF/SBI JV, LLC, which interestingly was the
99% member of the second Declarant, SLF IV/SBI Wild Wing, LLC. The member of third Declarant,
and actual seller, Wild Wing Residential Development, LLC, was SLF IV/SBI Development Holdings,

LLC, which appears to have gotten nothing from the sale.
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This transaction raises several concerns which support Plaintiffs’ claims. First, if there was not a
relationship between the JV and the Declarant, why did the JV get substantially all of the proceeds of the
sale of the Declarant’s assets? The answer of course, is simple: The JV and its members were the defacto
Declarants, performing that role through Wild Wing Residential Development, LLC. That alone is more
than a scintilla of evidence to support a claim under Kincaid and Pertius.

We also have an admission from Stratford Land, that SLF IV/SBI Wild Wing, LLC and Wild
Wing Residential Development, LLC were a joint venture. If so, why the change in members? Does it
matter? In whose interest was that joint venture working given that neither SLF IV/SBI Wild Wing, LLC
or Wild Wing Residential Development, LLC was left with any assets?

More troubling is that the distribution of funds to the JV (SLVF/SBIJV, LLC) left the Declarant,
Wild Wing Residential Development, LLC, insolvent and without assets. Then, apparently, the proceeds
were removed from the JV (which is also a Defendant in this case). Graeme Black, of Realstar, served
on the Board of Directors along with Gil Edwards and Ralph Teal. Serving on the Board of Directors
was a job function for Realstar on behalf of its clients, including Ralph Teal and Graeme Black. In his
deposition, Mr. Black was asked about what assets of the Declarant (Wild Wing Residential
Development, LLC) or the JV remained after the sale to Founders. Below is his testimony:

Q. Do you know what assets remained in the JV or in Wild Wing Residential after the
sale to Founders?

A. I hope none.

Q. And does either the JV or Wild Wing Residential, are either of those entities still
valid, ongoing concerns?

A. Valid, ongoing concerns in what way?
Q. Yeah. Are they still conducting business, to your knowledge?
A. I don't have any idea if they're still entities of record.
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Q.

A.

Okay. Do you have any reason to believe they're conducting any business?

I have no reason to believe either way. We're not conducting business at Wild Wing.

See Exhibit R, Dep. Graeme Black at Pg. 68:8-23.

Mr. Teal was asked if Wild Wing Residential had assets remaining to pay the claims of the POA

after the sale of its assets to Founders. His answer was:

Q.

A.

o

> 0 > o »

I asked you about the sales proceeds to Founders, and I think what you said is you
don't know much about what happened to those sales proceeds.

Sales proceeds to Founders or from?

To Founders. When you all sold to Founders and Founders paid $19 million, you
don't know how those funds were disbursed?

No, sir.

Do you know what, if anything, you received from the sale of that property?
No, sir, I don't.

That's a question for the accountants?

Yes, sir.

See Exhibit E, Dep.Ralph Teal at Pg. 30:3-16.

As Black testified, the Declarant entity, Wild Wing Residential Development, LLC, was left

assetless after the sale of the Declarants assets to Founders. Because of that, the innocent members of

the POA, whose POA was underfunded by Wild Wing Residential Development, LLC and its predecessor

Declarants, were deliberately left unable to satisfy any award they may obtain against the Declarant

entities.

It would be a substantial injustice to allow the entities and people who controlled and benefitted

from the actions (and inaction) of Wild Wing Residential, to pocket the proceeds of the sale of that entities

assets and leave the POA and its members bereft of recovery.
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Furthermore, with respect to the non-Declarant entities, they have all asserted a counterclaim
against Mr. Dykes and Mrs. Eisenhardt. In doing so they have all alleged that they have the rights of the
Declarant under the Regime Documents and should be judicially estopped from now contending that they
are unrelated to the Declarants for the purposes of liability.

South Carolina Unfair Trade Practices Act (SCUTPA)

The pre-Founders Defendants, all move for summary judgment as to the claim based upon the
South Carolina Unfair Trade Practices Act. That motion should be denied.

The Unfair Trade Practices Act (UTPA) was created to protect the consumer in its purchases of
goods and services. (See S.C. Code Ann. §39.5.10) To prevail on a UTPA claim, Plaintiffs must prove: 1.
The defendant engaged in an unfair or deceptive act in the conduct of trade or commerce; 2. The unfair or
deceptive act affected the public interest, and 3. the plaintiff suffered monetary or property loss as a result
of the defendant’s unfair or deceptive acts. See Wright v. Craft, 372 S.C. 1, 23, 640 S.E.2d 486, 498 (Ct.
App. 2006). If a violation of the act is found to be willful, treble damages and attorney’s fees may be
awarded.

As to the second element of the claim, the Plaintiffs must prove that the deceptive “practice” of
Defendants affected the public interest. Singleton v. Stokes Motors Inc.,358 S.C. 369, 379, 595 S.E. 2d 461
(2004) (internal citations omitted). To show that the public interest has been affected, the Plaintiffs need to
show that the “(1) ...same kind of actions occurred in the past, thus making it likely they will continue to
occur absent deterrence; or (2) By showing the company’s procedures create a potential for repetition of
the unfair and deceptive acts. /d.

In this instance, there is evidence to support all three components of the cause of action. First, the

actions of the Defendants were deceptive and unfair and therefore actionable. The testimony of Teal,
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Edwards and Black establish that they were, in essence, professional directors on HOA or POA boards.

Teal testified:

Q.

oo o P

e o o >

The first time period with the Wild Wing Company, LLC, was September 26, '06,
to December 22, 2010. Were you on the board of the Wild Wing POA at that point
in time?

I don't remember how that board was set up. I don't remember.

Do you don't know if you were on the board or not?

I don't remember.

How about the time period of December 22, 2010, to November 9, 2011? That's the
time period that SLF IV/SBI Wild Wing, LLC, was the declarant. Do you know if
you served on the board then?

I believe I did.

In the capacity as president?

I believe so.

Did you attend any board meetings?

I did not.

Why not?

The way our business has run for 30 years -- well, Gilford has been with me for
about that long, Graeme almost that long -- is Gilford and Graeme run the day-to-
day operations of all the HOAs, and they attend all the board meetings. They report
back to me. After every board meeting we have a meeting to discuss kind of where
it is, but the day-to-day operations of the board and the association they manage
and run. That's the way we've run our business for, like I say, almost 30 years.

Se Dep. Ralph Teal, Jr. at Pg. 22:8-23:12.

What is Real Star?

Real Star Management is the company that handles the day-to-day properties in the
JV and other things that are done. It's a management company.

When you say the "JV," what are you referring to?
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A. I'm talking about the Stratford/SBI properties. You asked me earlier SLF IV/SBI
JV. I don't know that company, but it handles the assets of the Stratford/SBI
properties.

Q. Real Star Management is owned by you and Mr. Edwards?

A. And Joe Brinn and Gary Ingersoll and Joe Brinn’s son.

See Exhibit E, Dep. Ralph Teal, Jr. at Pg. 23:20-24:9.

Teal, who was a developer and an owner of Realstar, testified that Realstar, and its employees
Teal, Black, and Edwards, hired Realstar to sit on the BOD for Wild Wing. He also testified that Realstar,
Edwards, and Black, served in that capacity on numerous Boards of Directors for other developments for
Sunstar and perhaps others.

The evidence also establishes that as directors, they oversaw, and in fact orchestrated, a multi-
year effort, by the Declarants, running from 2006 until 2015, to avoid paying the POA all sums owed to
the POA by the Declarants by employing erroneous accounting to calculate the Declarants Funding
Alternative. Edwards himself claimed to be the architect of that effort by deciding that bad debt was not
to be treated as a POA expense in calculating the Declarants’ contributions. Teal and Black participated
and facilitated that accounting slight of hand, which inured to the benefit of the Declarants, of which Teal
and Edwards were owners, and was done at the expense of the POA.

As for Mr. Black, his directly deceptive efforts cannot be ignored. As established by the Affidavit
of Barbara Eisenhardt (see Exhibit S), Black personally spoke to the non-Declarant owners about the
benefits of the 2011 amendment, neglecting to tell them what the financial consequences would be for
them and not explaining to them that he was advancing the interests of the Declarant, at their expense.

Furthermore, Mr. Black’s testimony also highlights the cavalier attitude of Teal, Black, and

Edwards in their roles as members of the Board of Directors. Black was asked about how he handled

conflicts of interest between the interests of the members of the POA and the interests of his employer,
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Realstar, and the Declarants which appointed him to the Board of Directors. In sum, Black testified he

had never seen such a conflict. His testimony follows:

Q.

Q>

oo o P

What do you do when there is a conflict or a potential conflict between the interest
of the declarant and the interest of the owners -- or the members, I should say?

Can you give me an example of a conflict? I cannot think of one.

Sure. Well, while you've been doing your business for the last 20 years, I've been
doing mine. And I have represented dozens and dozens of developers who have
been sued by HOAs for various and sundry things, including construction
deficiencies, board mismanagement, breaches of fiduciary duty, for example.

Surely you’re familiar with at least some of the cases that have been filed in and
around the Myrtle Beach area between HOAs and developers.

Right.

So that would be one type of conflict, where owners feel aggrieved because they
have been given a building that they don’t believe is suitable or proper.

Right.

The declarant thinks it was.

Right.

So if you're a board member and there's an issue like that, how do you resolve
that?

I can honestly tell you, I don't recall having any such conflict in my dual roles in
my experience.

See Exhibit R, Dep. Graeme Black 37:21-38:25.

It is striking that a person who has professionally served on numerous Boards of Directors has
never seen a conflict between the interests of a declarant and the interests of the members of an HOA or
POA. One inference to be drawn from that testimony is that Mr. Black has not ever seen such a conflict
because he has never bothered to consider any interests other than those of the Declarants who hire his
company and appoint him to the numerous board positions. If one never opens his eyes to the interests of

the members, then one never sees a potential conflict with what the Declarants want to do. That he would
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serve on boards and disregard the duties and obligations that come with that, not once but on numerous
boards, is deceptive and unfair. It is deceptive and unfair on the part of his employer, Realstar, and is
deceptive and unfair on the part of the Declarants who know of his objective to push through their interests
and appoint him to carry that out. (To his credit, Mr. Black apparently attended meetings of the various
Boards of Directors he was on. Mr. Teal, the Court may recall, never attended a meeting of the Board of
Directors at Wild Wing despite being its president for nine years).

Innocent POA members and homeowners, like Barb Eisenhardt, have no idea that the Board of
Directors, given to them by the Declarant, is not protecting their interests at all and is instead acting
contrary to their interests.

Teal, Black, and Edwards misrepresented their roles to the members of the POA, and presumably
others for which they served on the board of directors. The affirmatively put the interests of the Declarants
ahead of those of the POA, to the point of not even being aware of it. That is at least a scintilla of evidence
that would support a claim under SCUTPA. Likewise, the Declarants who appointed them, and who
enjoyed the benefits of their loyalty, to the detriment of the POAs, are also liable for their actions.

Business Judgement Rule/ Breach of Fiduciary Duty/Declarant Liability

The Board member Defendants (Teal, Edwards, Black as well as Plankers, Shultz, and Taylor) as
well as the Declarants, have all moved for summary judgment on the basis that their actions were protected
by the business judgment rule. Those motions should be denied.

The Declarants have moved for Summary Judgement on the business judgment rule, which does
not apply to the Declarants, who are fiduciaries, as set forth above in the Walbeck case referenced above.
Contrary to the business judgement rule, courts are required to scrutinize with the” most zealous vigilance
transactions” between the dominant fiduciary party (here the Declarants) and the party under its influence

(here the POA).
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With respect to the board member motions, the business judgement rule is not applicable as a
defense to the Plaintiffs claims because the business judgment rule applies to intra vires acts only
(meaning those within the authority of the board members) and it does not apply where there is evidence
of self-dealing, as is the case here, which warrants judicial review.

In South Carolina, the business judgment rule was explained by the Supreme Court in Dockside
Ass’n, Inc. v. Deytens, 291 S.C. 214, 352 S.E.2d 714 (1987):

A court should be reluctant to question action taken intra vires by the governing board of

a non-profit corporation. See Papalexiou v. Tower West Condominium, 167 N.J.Super.

516, 401 A.2d 280, 286 (Chanc.Div.1979) (“If the corporate directors' conduct is

authorized, a showing must be made of fraud, self-dealing or unconscionable conduct
to justify judicial review.”).

The actions of the board members with respect to the calculation of the Declarant Contributions
were not intra vires and are thus not afforded protection under the business judgment rule. Plaintiffs’
claims are, in part, based upon an ongoing and repetitive failure of the four Declarants to calculate their
POA contributions in conformance with the requirements of the Regime Documents. The Defendants
who were or are members of the Board of Directors condoned the underfunding and, at least in the case
of Mr. Edwards, was responsible for it. Nothing authorizes the Board of Directors to waive or re-write
the Regime Documents which was the effect of their actions with respect to the Declarant contributions.

Whether those actions were intra vires or ultra vires, is a question of fact. See, Fisher, et al. v.
Shipyard Village Council of Co-Owners, Inc., 415 S.C. 256, 272, 781 S.E2d 903 (2016) (*“...ultimately,
they jury must decide whether the Board violated the requirements of the Master Deed and Bylaws, which
of the Board’s actions were intra vires and which were ultra vires...”).

Additionally, the evidence in this case is clear that the Board of Director Defendants, all appointed
and controlled by the Declarants, were all “self-dealing” for the benefit of themselves (as owners of the

Declarants, in the case of Mr. Teal, Mr. Black, and Mr. Edwards) or for the benefit of their masters, the

Page 32 of 38

1559

L8T1¥09¢dI.TOZ#ASYD - SYATd NONINOD - AHHOH - INd 70:T S0 /el TZ0Z - d311d ATIVOINOHLO3 13



Declarants. Mr. Black was employed by Realstar, which was owned by Mr. Teal and Mr. Edwards.
According to Mr. Teal, Realstar and Mr. Black managed all the HOAs Mr. Teal developed. See Exhibit
E, Dep. Ralph Teal, Jr. Pg. 23:20-24:9.

There is at least a question of fact as to whether Mr. Black’s actions with respect to Wild Wing
were influenced by his employment by and duties of loyalty to Realstar, Mr. Teal and Mr. Black. (An
employee in South Carolina owes a duty of loyalty to his employer. See Food Lion, Inc. v. Capital
Cities/ABC, Inc., 194 F.3d 505 (4™ Cir. Ct. App. 1999). The evidence on that point is compelling. For
several years, the Declarants who appointed Mr. Black to the Board of Directors enjoyed favorable
accounting which reduced the amount of money they owed to the POA. That accounting was at the
direction of Mr. Black’s boss, Mr. Edwards. Further, Mr. Black himself met with the members of the
POA to persuade them to vote in favor of the 2011 amendment, without explaining to them the
consequences of that amendment. As previously noted, Mr. Courtney, a property management expert,
agrees that the POA received no benefit from it. Instead, the benefits of the amendment were realized
only by Wild Wing Residential, LLC, the Declarant who appointed Mr. Black and in which Mr. Black’s
employers had a financial interest.

With regard to the actions of Shultz, Taylors and Plankers. First, like Black, Edwards, and Teal,
they elected to continue to accept the erroneous accounting of the Declarant Funding Alternative even
after Mr. Dykes brought it to their attention. Mr. Schulz, Mr. Plankers, and Mr. Taylor the affirmatively
decided not to pursue recovery of the additional funding to which the POA is entitled, even after the
demands of Mr. Dykes.

Regarding the 2016 Amendment, the testimony of Mr. Skirchak is that when Founders Wild Wing,
LLC became the Declarant he advised them that the Declarant Funding Alternative was set to expire and

that its expiration would mean a sharp increase in Declarant contributions from Founders. Based on that,

Page 33 of 38

1560

L8T1¥09¢dI.TOZ#ASYD - SYATd NONINOD - AHHOH - INd 70:T S0 /el TZ0Z - d311d ATIVOINOHLO3 13



the Founders appointed Board of Directors, moved for, and passed the 2016 Amendment which again,
was for the sole benefit of Founders at the expense of the POA. That raises the possibility of self-dealing,
in favor of the master who appointed them, and precludes application of the business judgment rule at
summary judgment.

For the foregoing reasons, Defendants’ motions based upon the business judgment rule should be
denied.

The Plaintiffs Possess Derivative Capacity

The Defendants argue that Mr. Dykes and Mrs. Eisenhardt are not adequate representatives to
prosecute this derivative action. In doing so, they wrongfully conflate the representative capacity
requirements for a class action, under Rule 23(a), with those of a derivative action under Rule
23(b)(1). Their motion should be denied.

In a class action Rule 23(a), a representative Plaintiff is claiming personal damages, and is acting
as a representative for personal damages sustained by others who are similarly situated. That he or she
fairly represents the others who have ostensibly suffered the same or similar injury is a threshold
requirement and must be satisfied before a class can be certified, which is also required by Rule 23(a).

Rule 23(b) allows an individual to prosecute a claim on behalf of an entity for damages to that
entity, not for damages incurred by himself or herself. The rule exists so that entities who will not protect
their own interests, such as here, when they are controlled by the wrongdoers, can be protected by those
who have an interest in the entity.

Rule 23(b)(1) states as follows:

(b)(1) Derivative Actions by Shareholders.

In a derivative action brought by one or more shareholders or members to enforce a right

of a corporation or of an unincorporated association, the corporation or association

having failed to enforce a right which may properly be asserted by it, the complaint shall
be verified and shall allege that the plaintiff was a shareholder or member at the time of
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the transaction of which he complains or that his share or membership thereafter devolved
on him by operation of law. The complaint shall also allege with particularity the efforts,
if any, made by the plaintiff to obtain the action he desires from the directors or comparable
authority and, if necessary, from the shareholders or members, and the reasons for his
failure to obtain the action or for not making the effort. The derivative action may not be
maintained if it appears that the plaintiff does not fairly and adequately represent the
interests of the shareholders or members similarly situated in enforcing the right of the
corporation or association. The action shall not be dismissed or compromised without the
approval of the court and notice of the proposed dismissal or compromise shall be given to
shareholders or members in such manner as the court directs.

The rule requires that the person or people bringing the action be members of the entity; that the
entity having failed to enforce the right it could have asserted; that the complaint be verified; and that the
plaintiffs were members at the time of the transactions of which they complain. Mr. Dykes and Ms.
Eisenhardt indisputably meet those requirements and there is no certification process associated with Rule
23(b)(1).

Defendants argue that for whatever reasons Mr. Dykes and Mrs. Eisenhardt do not fairly represent
the interest of other POA members, erroneously conflating that with Rule 23(a), and they disregard the
rest of the relevant sentence, which says, “...similarly situated in enforcing the right of the corporation or
association.”

All of the members of the POA will gain equally through the enforcement of the POA rights in
this case, which seeks to provide funding to the POA which was deprived by the actions of the
Defendants. Even if there was a non-Declarant property owner who agreed with the accounting
methodology employed by the Declarants, or who was all in favor of the amendments, if the POA recovers

the sums it seeks in this case, such a member would receive the benefit of that in the form of a more fully,

and correctly funded POA.
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The POA has Standing to Assert Claims

The Declarant entities have asserted that the POA does not have standing to bring this claim
because, “The POA has not suffered an injury-in-fact. No creditors of the POA have ever been left unpaid
and no lawsuits have ever been filed against the POA.”

The focus by the Declarants on unpaid bills and lawsuits against the POA is misplaced. The issue
is whether the POA has been paid all of the money that was due from the Declarants under the language
of the Declarant Funding Alternative. It has not. It is impossible to argue that not being paid money the
POA was owed does not result in a damage to the POA.

To illustrate this point expert Roy Strickland testifies as follows:

Q. Do you have an opinion as to whether the reserves are adequately
funded or not?

A. No, sir. I haven't been asked to testify or look into that at this time.
If that changes, will you let me know?
A. Yes, sir.
And [ will say this: To the extent that the developer has not paid these amounts that are
owed under my calculation, the amount associated that ties to the reserves naturally
would be unfunded. See Exhibit K, Dep. Roy Strickland Pg. 91:10-20.
Had the Declarants wished to tie their funding obligation to ensuring that all the bills of the POA
would be paid or ensuring that the POA would not be sued by a creditor, then they should have written
the Declarant Funding Alternative to say that. They did not and must comply with the funding obligation

they created and agreed to in the Regime documents.

Counterclaim/Breach of Declaration

Defendants assert a first and only counterclaim entitled “Breach of the Declaration” which alleges
that under Article XIII, Section 2, of the Declarations they are entitled to “all costs and expenses of this

action, including reasonable attorney’s fees.” Amd. Ans. and Counterclaim on Behalf of Wild Wing Co.,

Page 36 of 38

1563

L8T1¥09¢dI.TOZ#ASYD - SYATd NONINOD - AHHOH - INd 70:T S0 /el TZ0Z - d311d ATIVOINOHLO3 13



LLC, et al., filed April 16, 2020 at 9 111 (emphasis added). The section of the Declarations cited by the
Defendants is entitled “Enforcement” and provides, in pertinent part, as follows:
Should Declarant of Association employ Counsel to enforce any of the foregoing
covenants, conditions, reservations or restrictions, because of a breach of the same, all costs
incurred in such enforcement, including a reasonable fee for Declarant’s Counsel, shall be
paid by the Owner of such lot or Lots in breach thereof.” See Exhibit D, Regime

Documents, Covenants Article XII, Section 2.

In this action the Declarant is a defendant. The Declarant has not brought any action against any

party to enforce any covenant, condition, reservation, or restriction of the covenants. While the

Defendants entitle their claim “Breach of the Declaration,” and assert that they are “enforcing the

provisions of the Declaration” as a defense to the action brought against them. They did not initiate any

action to enforce any covenant.

In fact, in this action the Declarants are alleged to have breached the covenants. The only entities
who are subject to any enforcement action are the Defendants, and therefore if any parties may be entitled
to costs incurred in this enforcement action it would be the Plaintiffs. Therefore, the Plaintiffs are entitled
to summary judgment as to Defendant’s counterclaim.

Conclusion
Pursuant to the arguments stated herein, the Motions of the Plaintiffs should be granted and the

Motions of the Defendants should be denied.

[SIGNATURE BLOCK TO FOLLOW]
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March 3, 2021
Mount Pleasant, South Carolina

LYLES & ASSOCIATES, LLC

s/ Robert T. Lyles, Jr.

Robert T. Lyles, Jr., Esq. (SC Bar No. 10299)
Emily C. Sheets, Esq. (SC Bar No. 78768)
1037 Chuck Dawley Boulevard, Suite G100
Mount Pleasant, South Carolina 29466-4162
T: (843) 577-7730 | F: (843) 577-7172
rtl@lylesfirm.com | ecs@lylesfirm.com
ATTORNEYS FOR PLAINTIFFS
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C. BARRY DYKES AND BARBARA EISENHARDT, INDIVIDUALLY AND
DERIVATIVELY ON BEHALF OF THE WILD WING PLANTATION PROPERTY
OWNERS’ ASSOCIATION, INC., MEMORANDUMS IN SUPPORT OF ITS MOTIONS
FOR SUMMARY JUDGMENT AND MEMORANDUMS IN OPPOSITION TO THE
DEFENDANTS MOTIONS FOR SUMMARY JUDGMENT

Exhibit A
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9/24/20

m

r'F]

Q

WILD WING PLANTATION X

PROPERTY OWNERS' ASSOCIATION, INC. For Calculation of Declarant's Assessment - based on Accounting Methodology %

STATEMENTS OF REVENUES AND EXPENSES Q

YEARS ENDED DECEMBER 31 [

Restated Restated [Unsigned Restated ~

2007 2008 2009 2010 2011 2012| 2013 2014 2015 2016 2017 2018 2019 TOTALS £

TOTAL EXPENSES $75,442 | $296,445 | $469,101 $507,445| $585,791| $524,416| $592,178 | $593,429 | $518,980 | $489,586 $505,570 $544,472 | $597,305 | | $6,300,1607]

PLUS: Reserve Contributions Budgeted $79,603 $79,603| $79,603| $79,603] $79,603| $74,773 | $78,000 $78,215 | $85,273 $85,273 $123,300 $83,004 || $1,005,853

LESS: Major Repairs And Replacements 0 0 0 0 $0 ($24,316)[ ($27,001)| ($50,096)] ($30,260)| ($2,570) ($2,140) ($26,061)] ($80,901)[| ($243,3455
Net Additional Expense For Reserves $0 $79,603 $79,603 | $79,603 | $79,603 | $55,287 | $47,772 | $27,904 $47,955 | $82,703 $83,133 $97,239 $2,103 $762,50

(@)

"Actual Operating Expenses" | $75,442 | $376,048 | $548,704 | $587,048 | $665,394 | $579,703 | $639,950 | $621,333 | $566,935 | $572,289 | $588,703 | $641,711 | $599,408 || $7,062,668"|

o

REVENUES o

Member Assessments - Operations $272,459 | $294,899| $353,319| $375,104| $390,189| $369,108 | $398,527 $2,453,605g

Member Assessments - Future Repairs T

And Replacements $79,603 $79,603[ $79,603| $79,603| $79,603| $74,773 | $78,000 $550,7883

Assessments: Regular $507,097 [ $509,335 $570,843 $587,228 | $594,380 | | $2,768,8834

Initial Assessments $15,500 $3,400 $600 $400 $800 $700( $1,000 $800 $200 $1,000 $5,900 $1,200 $0 $31,500,

Total Assessments $15,500 | $355,462 | $375,102 | $433,322 | $455,507 | $470,492 | $444,881 | $477,327 | $507,297 | $510,335 [ $576,743 $588,428 | $594,380 | | $5,804,7764

<

DEFICIT =

Due From Declarant $59,942 $20,586 | $173,602 | $153,726 | $209,887 | $109,211 | $195,069 | $144,006 $59,638 | $61,954 $11,960 $53,283 $5,028 | | $1,257,892

Declarant Contributions ($59,942)] ($15,328)] ($133,236)| ($49,407)| ($68,168)| ($40,570) $0 $0 $0 $0 $0 $0 $0 ($366,651H

Net Additional Due from Declarant $0 $5,258 | $40,366 | $104,319 | $141,719 | $68,641 | $195,069 | $144,006 $59,638 | $61,954 $11,960 $53,283 $5,028 $891,2417]

n

Net Due with Interest $15,646 $110,449 $262,477 $301,507 $134,282 $350,910 $238,215 $90,715  $86,655 $15,382 $63,018 $5,468 = $1 ,674,724§

@)

Pre-Founders Due $15,646 $110,449 $262,477 $301,507 $134,282 $350,910 $238,215 $22,679 $1,436,169]!

Founders Due $68,037  $86,655 $15,382 $63,018 $5,468 $238,55%

)

N

(o2}

-

Source: Annual Audits ®

Updated with 2019 Audit information and interest thru 2020

Prepared by C.B. Dykes
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C. BARRY DYKES AND BARBARA EISENHARDT, INDIVIDUALLY AND
DERIVATIVELY ON BEHALF OF THE WILD WING PLANTATION PROPERTY
OWNERS’ ASSOCIATION, INC., MEMORANDUMS IN SUPPORT OF ITS MOTIONS
FOR SUMMARY JUDGMENT AND MEMORANDUMS IN OPPOSITION TO THE
DEFENDANTS MOTIONS FOR SUMMARY JUDGMENT

Exhibit B
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9/24/2020

Calculation of Declarant Obligation to
Wild Wing POA based on Lots owned and
The Original Date of Payments Required by Lot
Declarant
Average Annual Total Due Contribution Net Additional Due Base Base
Year Lots owned by Declarant* Dues Based on Lots Owned Received Based on Lots Owned Pre-Founders Add 8.75%/YR Founders Add8.75%/YR Totals
2011 315 $1,368 $430,920 $68,168 $362,752 $362,752 $771,755 S0 | $771,755
2012 196 $1,368 $268,128 $40,570 $227,558 $227,558 $445,172 SO $445,172
2013 187 $1,368 $255,816 $0 $255,816 $255,816 $460,187 S0 | $460,187
2014+ 179.5 $1,332 $239,094 SO $239,094 $239,094 $395,509 SO $395,509
2015# 179.5 $1,404 $252,018 $38,484 $213,534 $53,384 $81,202 $160,151 $243,605 $324,807
2016 162 $1,404 $227,448 $26,163 $201,285 SO $201,285 $281,537 $281,537
2017 142 $1,404 $199,368 -$64,647 $264,015 $0 $264,015 $339,550 | $339,550
2018 139.5 $1,404 $195,858 SO $195,858 SO $195,858 $231,641 $231,641
2019 137 $1,404 $192,348 SO $192,348 SO $192,348 $209,178 $209,178
Estimate of Current Amount Owed $2,260,998 $108,738 $2,152,260 $1,138,604 $1,013,657 $2,152,260
Estimate of Current Amount Owed with interest @ 8.75% $3,459,337 $2,153,825 $1,305,512 | $3,459,337

*Based on Annual Audit Reports. Represents average of lots owned for the year.
+Audit never finalized. Used 2015 lot information.
# The 2017 audit reclassified the 2015/16 Developer Contributions to Liabilities due back to the Developer
Updated for 2019 Audit Report
Interest Calculated until 12/31/20
Does not consider phasing

Prepared by C.B. Dykes
Updated 9/24/20
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C. BARRY DYKES AND BARBARA EISENHARDT, INDIVIDUALLY AND
DERIVATIVELY ON BEHALF OF THE WILD WING PLANTATION PROPERTY
OWNERS’ ASSOCIATION, INC., MEMORANDUMS IN SUPPORT OF ITS MOTIONS
FOR SUMMARY JUDGMENT AND MEMORANDUMS IN OPPOSITION TO THE
DEFENDANTS MOTIONS FOR SUMMARY JUDGMENT

Exhibit C
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Relationship Between Declarants, Members and Declarant Appointed Board Members

Declarant Dates Members Management BOD Party Individuals Associated with the entity
Entities Members/Officers
Appointed by
Declarant
Wild Wing 9/26/06- Sunstar, LLC Ralph Teal Ralph R. Teal, Jr. (Sunstar)
Company, LLC | 12/22/10 (75%) Gilford Edwards Gilford Edwards (Sunstar)
Carson Benton

SLF IV/SBI Wild | 12/22/10- SLVF/SBI JV, LLC Real Star Ralph Teal Ralph R. Teal, Jr. (Sunstar & Real Star)
Wing, LLC 11/09/11 (99%) (Members Graeme Black Graeme Black (Real Star Employee)

were Stratford Gilford Edwards Gilford Edwards (Sunstar Real Star)

Land Fund IV, L.P.

(SLF) and SB

Investments LLC)
Wild Wind 11/09/11- SLF IV/SBI SLF IV/SBI Ralph Teal Ralph R. Teal, Jr. (SB Investments)
Residential 04/13/15 Development Properties Graeme Black Graeme Black
Development, Holdings, LLC MM, LLC Gilford Edwards Gilford Edwards
LLC managed by

SB
Investments
Founders Wild | 04/13/15- Xian Dou Rick Schultz Dan Liu
Wing, LLC Present Rick Taylor Zian Dou
Tom Plankers Rick Schultz
Rick Taylor

Tom Plankers
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C. BARRY DYKES AND BARBARA EISENHARDT, INDIVIDUALLY AND
DERIVATIVELY ON BEHALF OF THE WILD WING PLANTATION PROPERTY
OWNERS’ ASSOCIATION, INC., MEMORANDUMS IN SUPPORT OF ITS MOTIONS
FOR SUMMARY JUDGMENT AND MEMORANDUMS IN OPPOSITION TO THE
DEFENDANTS MOTIONS FOR SUMMARY JUDGMENT

Exhibit D
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EXHIBIT D
Selective, Relevant Portions of the Wild Wing Regime Documents.

Declaration of Protective Covenants, Restrictions, Easements, Charges and Liens for Wild
Wing Plantation

1. Declarant Voting Rights:
2006 Article IV, Section 3:

Section 3. Voting Rights. The Association shall have two (2) classes of
voting membership.

Class A. Class A Members shall be all Owners excepting the Declarant.
Class A Members shall be entitled to one (1) vote for each Lot in which they hold the
interest required for membership by Section 1 above. When more than one person
holds such interest or interests in any Lot, the vote attributable to such Lot shall be
exercised as such persons mutually determine, but in no event shall more than one
(1) vote be cast with respect to any such Lot.

Class B. The sole Class B Member shall be the Declarant. The
Class B Member shall be entitled to total votes in an amount equal to twice the
number of the class A votes plus one. The Class B membership shall cease and
become converted to Class A membership upon the conveyance to Lot Owners of all
Lots subject to this Declaration, or December 31, 2015, whichever first occurs. In
addition, Declarant may terminate the Class B membership upon written notice to the
Association.

When a purchaser of an individual Lot or Lots takes title thereto from the
Declarant, he automatically becomes a Class A Member.

2. Declarant Funding Alternative:

2006 Article VI, Section 2:

Section 2. Assessments, Liens and Personal Obligations Therefor, and
Operation Maintenance of Common Areas Solely by the Association.

(@ Each and every Owner of any Lot or Lots within the propetties, by acceptance
of a deed therefor, whether or not it shall be so expressed in any such deed or
other conveyance, shall be deemed to covenant and agree, to pay to the
Association: (1) annual assessments or charges; and, (2) special
assessments for capital improvements, unique costs or expenses,
extraordinary budget or expense items and the like, such assessments to
be fixed, established and collected from time to time as hereinafter
provided. The annual and special assessments, together with such interest
thereon and costs of collection thereof as are hereinafter provided shall be
a charge on the land and shall be a continuing lien upon the Lot or Lots
against which each such assessment is made. Each such assessment,
together with such interest thereon and costs of collection thereof as are
hereinafter provided, shall also be the personal obligation of the Owner of
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such lot or Lots at the time when the assessment fell due.
Notwithstanding anything in this Declaration to the contrary, it is
hereby declared that through December 31, 2010, each Lot within The
Properties shall be exempt, at Declarant's option, from the
assessments herein provided for (both annual and special) until such
time as such Lot is conveyed by the Declarant to an Owner other than
the Declarant. However, until such time as a Lot is conveyed by the
Declarant to an Owner other than the Declarant, the Declarant shall
be assessed and pay to the Association, in lieu of an assessment
thereof, a sum equal to the actual amount of actual operating
expenditures incurred by the Association for that portion of the
calendar year less an amount equal to the total assessments made
by the Association against Owners of Lots other than those owned
by the Declarant. The actual operating expenditures for this purpose
shall also include any reserve for replacements or operating
reserves. Commencing January 1, 2011, the Declarant shall be subject
to assessments as provided for in this Declaration so that it will pay
assessments on the same basis provided for in this Declaration for other
Lot Owners. In the event that additional phases are subjected to the
provisions of this Declaration, then it is declared that until the later of: (1)
January 1, 2011; or (5) five years after the date the amendments or
supplemental declarations submitting such additional phase(s) are filed for
record in thes public records of Horry County, South Carolina, each Lot in
such additional phase shall be exempt from the assessment created herein
until such time as the lot is conveyed by the Declarant to an Owner other
than the Declarant. Until such time as a lot in such additional phase is so
conveyed, the Declarant shall be assessed and pay to Association, in lieu
of an assessment, a sum equal to the actual amount of actual operating
expenditures for that portion of the calendar year less an amount equal to
the total assessments made by Association against Owners of Lots other
than those owned by Declarant. Declarant may, however, at its option,
elect to pay assessments on the same basis as other Lot Owners as
opposed to the method referred to above. Such election may be made by
Declarant at any time.

3. The 2011 Amendment:

2011 Amendment, Paragraphs 2 and 3:

2. Article 1V, Section 3, Voting Rights, Class B. Is hereby amended and restated as
follows:

Class B. The sole Class B Member shall be the Declarant. The Class B Member shall be

entitled to total votes in an amount equal to twice the number of the Class A votes plus one.
The Class B Membership shall cease and become converted to Class A Membership upon
the conveyance to Lot Owners of all Lots subject to this Declaration or December 31, 2022,
whichever first occurs. In addition, Declarant may terminate the Class B membership upon written
notice to the Association.
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4.

3. Article VI, Section 2. Assessments, Liens and Personal Obligations Therefore, and
Operation Maintenance of Common Areas Solely by the Association, subsection (a) is
hereby amended and restated as follows:

(a) Each and every Owner of any Lot or Lots within the properties, by acceptance of a deed
therefor, whether or not it shall be so expressed in any such deed or other conveyance, shall
be deemed to covenant and agree, to pay to the Association: (1) annual assessments or
charges; and, (2) special assessments for capital improvements, unigque costs or expenses,
extraordinary budget or expense items and the like, such assessments to be fixed, established
and collected from time to time as hereinafter provided. The annual and special assessments
together with such interest thereon and costs of collection thereof as are hereinafter provided
shall be a charge on the land and shall be a continuing lien upon the Lot or Lots against which
each such assessment is made. Each such assessment, together with such interest thereon
and costs of collection thereof as are hereinafter provided, shall also be the personal
obligation of the Owner of such Lot or Lots at the time when the assessment fell due.
Notwithstanding anything in this Declaration to the contrary, it is hereby declared that through
December 31, 2016, each Lot within Phase | of the Property shall be exempt, at Declarant's
option, from the assessments herein provided for (Both annual and special) until such time as
such Lot is conveyed by the Declarant to an Owner other than the Declarant. However, until
such time as a Lot is conveyed by the Declarant to an Owner other than the Declarant, the
Declarant shall be assessed and pay to the Association, in lieu of an assessment thereof, a
sum equal to the actual amount of actual operating expenditures incurred by the Association
for that portion of the calendar year less an amount equal to the total assessment made by
the Association against the Owners of Lots other than those owned by the Declarant. The
actual operating expenditures for this purpose shall also include any reserve for replacements
or operating reserves. Commencing January 1, 2017, the Declarant shall be subject to
assessments as provided for in this Declaration so that it will pay assessments on the same
basis provided for in this Declaration for other Lot Owners. In the event that additional phases
are subjected to the provisions of this Declaration, then it is declared that until the later of: (1)
January 1, 2017; or (10) ten years after the date the amendment or supplemental declarations
submitting such additional phase(s) are filed for record in the public records of Horry County,
South Carolina, each Lot in such additional phase shall be exempt from the assessment
created herein until such time as the Lots is conveyed by the Declarant to an Owner other
than the Declarant, Until such time as a lot is such additional phase is so conveyed, the
Declarant shall be assessed and pay to Association, in lieu of an assessment, a sum equal to
the actual amount of actual operating expenditures for that portion of the calendar year less
and amount equal to the total assessments made by Association against Owners of Lots other
than those owned by Declarant. Declarant may, however, at its option, elect to pay
assessments on the same basis as other Lots Owners as opposed to the method referred to
above. Such election may be made by Declarant at any time.

The 2016 Amendment:
Paragraph 1:

1. Article VI, Section 2. Assessments Liens and Personal Obligations Therefor, and
Operation, Maintenance of Common Areas Solely by the Association, subsection (a) is
hereby amended and restated as follows:

(A) Each and every Owner of any Lot or Lots within the properties, by acceptance of
a deed therefor, whether or not it shall be so expressed in any such deed or other
conveyance, shall be deemed to covenant and agree, to pay to the Association: (1) annual
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assessments or charges; and, (2) special assessments for capital improvements, unique
costs or expenses, extraordinary budget or expense items and the like, such assessments
to be fixed, established and collected from time to time as hereinafter provided. The annual
and special assessments together with such interest thereon and costs of collection
thereof as are hereinafter provided shall be a charge on the land and shall be a continuing
lien upon the Lot or Lots against which each such assessment is made. Each such
assessment, together with such interest thereon and costs of collection thereof as are
hereinafter provided, shall also be the personal obligation of the Owner of such Lot or Lots
at the time when the assessment fell due. Notwithstanding anything in this Declaration to
the contrary, it is hereby declared that through December 31, 2019, each Lot within Phase
| of the Property shall be exempt, at Declarant's option, from the assessments herein
provided for (Both annual and special) until such time as such Lot is conveyed by the
Declarant to an Owner other than the Declarant. However, until such time as a Lot is
conveyed by the Declarant to an Owner other than the Declarant, the Declarant shall be
assessed and pay to the Association, in lieu of an assessment thereof, a sum equal to the
actual amount of actual operating expenditures incurred by the Association for that portion
of the calendar year less an amount equal to the total assessment made by the Association
against the Owners of Lots other than those owned by the Declarant. The actual operating
expenditures for this purpose shall also include any reserve for replacements or operating
reserves. Commencing January 1, 2020, the Declarant shall be subject to assessments
as provided for in this Declaration for other Lot Owners. In the event that additional phases
are subject to the provisions of this Declaration, then it is declared that until the later of: (1)
December 31, 2019; or (10) ten years after the date the amendment or supplemental
declarations submitting such additional phases(s) are filed for record in the public records
of Horry County, South Carolina, each Lot in such additional phase shall be exempt from
the assessment created herein until such time as the Lots are conveyed by the Declarant
to an Owner other than the Declarant. Until such time as a lot in such additional phase is
so conveyed, the Declarant shall be assessed and pay to Association, in lieu of an
assessment, a sum equal to the actual amount of actual operating expenditures for that
portion of the calendar year less an amount equal to the total assessments made by
Association against Owners of Lots other than those owned by Declarant. Declarant may,
however, at its option, elect to pay assessments on the same basis as other Lot Owners
as opposed to the method referred to above. Such election may be made by Declarant at
any time.

By-Laws of Wild Wing Plantation Property Owners’ Association, Inc.

Voting Rights:
Article 2, Section 2:

Section 2. Voting Rights. The Association shall have two (2) classes of membership, Class "A" and
Class 13", as more fully set forth in the Declaration, the terms of which pertaining to membership
are specifically incorporated herein by reference. The classes of membership shall be as
follows:

Class A. Class A members shall be all Owners excepting the Declarant. Class A members
shall be entitled to one (1) vote for each Lot in which they hold the interest required for
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membership pursuant to the Declaration. When more than one person holds such interest or
interests in any Lot, the vote attributable to such Lot shall be exercised as such persons,
mutually determine, but in no event shall more than one (1) vote be cast with respect to any
such Lot.

Class B. The sole Class B member sl-m11 be the Declarant (as defined in the Declaration).
The Class B member shall be entitled to total votes in an amount equal to twice the number of the
Class A votes plus one. The Class B membership shall cease and become converted to Class A
membership upon the conveyance to Lot Owners of all Lots subject to the Declaration, or
December 31, 2015, whichever first occurs. in addition, Declarant may terminate the Class B
membership upon written notice to the Association. When a purchaser of an individual Lot or
Lots takes title thereto from the Declarant, he automatically becomes a Class A member.

Declarant Appointment of Board of Directors:
Article 3, Section 2:

Section 2. Directors During Class "B" Control. The Directors who shall serve on the Board of
Directors of the Association shall be selected by the Class "B" Member acting in its sole
discretion and shall serve at the pleasure of the Class "B" Member until the first annual meeting
of the membership following termination of Class B control at which tune the Board of Directors shall be
increased to five (5) Members.

Within one hundred twenty (120) days thereatter, the Class "B" member shall call a meeting, as provided
in Article I, Section 5, of these By-Laws for special meetings, to advise the membership of the termination
of the Class "B" member's control or, in the alternative, shall notify each member by U.S. Mail that the
Class B membership has terminated.

The Directors selected by the Class “B” member pursuant to this Section need not be Members as
provided in Section 1 of this Article.

Powers and Duties of the Board of Directors:
Article 3, Section 18:

Section 18. Powers. The Board of Directors shall be responsible for the affairs of the
Association and shall have all of the powers and duties necessary for the administration of
the Association's affairs and, as provided by law, may do all acts and things as are not by the
Declaration, Articles, or these By-Laws directed to be done and exercised exclusively by the
Voting Members or the membership generally.

The Board of Directors shall delegate to one of its members the authority to act on behalf of the Board
of Directors on all matters relating to the duties of the managing agent or manager, if any, which might
arise between meetings of the Board of Directors.

In addition to the duties imposed by these By-Laws or by any resolution of the Association
that may be hereafter adopted, the Board of Directors shall have the power to and shall
be responsible for the following, in. way of explanation, but not limitation:

@ preparation and adoption of an annual budget in which there shall be established the

contribution of each Owner to the Common Expenses;

5
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(b)

(©)
(d)

(€)

(f)
(9)
(h)
(i)

()
®
@)

(m)

(n)

making assessments to defray the Common Expenses, establishing the means and methods
of collecting such assessments and establishing the period of the installment payments of the
annual assessment; provided, unless otherwise determined by the Board of Directors, the
annual assessment for each Declaration's proportionate share of the Common Expenses
shall be payable in equal monthly installments, or as determined by the Board of Directors;
providing for the operation, care, upkeep, and maintenance of all of the Common
Areas;

designating, hiring, and dismissing the personnel necessary for the maintenance, operation,
repair, and replacement of the Association, its property, and the Common Areas and, where
appropriate, providing for the compensation of such personnel and for the purchase of
equipment, supplies, and materials to be used by such personnel in the performance of their
duties;

collecting the assessments, depositing the proceeds thereof in a bank depository which it
shall approve, and using the proceeds to administer the Association; provided, any reserve
fund may be deposited, in the Directors' best business judgment, in depositories other than
banks;

making and amending rules and regulations;

opening of bank accounts on behalf of the Association and designating the signatories
required;

making or contracting for the making of repairs, additions, and improvements to or alterations
of the Common Area in accordance with the other provisions of the Declaration and these By-
Laws after damage or destruction by fire or other casualty;

enforcing by legal means the provisions of the Declaration, these By-Laws, and the
rules and regulations adopted by it and brining any proceedings which may be
instituted on behalf of or against the Owners concerning the Association;

obtaining and carrying insurance against casualties and liabilities, as provided in the
Declaration, and paying the premium cost thereof,

paying the cost of all services rendered to the Association or its Members and not chargeable to
Owners;

keeping books with detailed accounts of the receipts and expenditures affecting the Association
and its administration, specifying the maintenance and repair expenses and any other expenses
incurred. The said books and vouchers accrediting the entries thereupon chart be available for
examination by the Owners and mortgagees, their duly authorized agents, accountants, or
attorneys, during general business hours on working days at the time and in a manner that shall
be set and announced by the Board of Directors for the general knowledge of the Owners. All
books and records shall be kept in accordance with generally accepted accounting principles;
making available to any prospective purchaser of a Lot, any Owner of a Lot, any first Mortgagee,
and the holders, insurers, and guarantors of a first Mortgage on any Lot, current copies of the
Declaration, the By-Laws, rules goveming the Lot, and all other books, records, and financial
statements of the Association; and

permitting utility suppliers to use portions of the Common Area reasonably necessary
to the ongoing development or operation of the properties.

Amending the By-Laws:

Article 6, Section 6:
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Section 6. Amendment. Prior to the conveyance of the first Lot, Declarant may unilaterally amend
these By-Laws. Thereafter and otherwise, but subject to the provisions hereinafter provided,
these By-Laws may be amended only by the affirmative vote' (in person or by alternate) or written
consent of Voting Members representing sixty-seven (67%) percent of the total votes of the
Association, including sixty-seven (67%) percent of the votes of Members other than the
Declarant. However, the percentage of votes necessary to amend a specific clause shall not be
less than, the prescribed percentage of affirmative votes required for action to be taken under
that clause. Further, no amendment of any provision reserving a right specifically in favor of the
Declarant may be amended without the Declarant's express consent, No amendment shall be
effective until recorded in the public records of dory County, South Carolina.
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C. BARRY DYKES AND BARBARA EISENHARDT, INDIVIDUALLY AND
DERIVATIVELY ON BEHALF OF THE WILD WING PLANTATION PROPERTY
OWNERS’ ASSOCIATION, INC., MEMORANDUMS IN SUPPORT OF ITS MOTIONS
FOR SUMMARY JUDGMENT AND MEMORANDUMS IN OPPOSITION TO THE
DEFENDANTS MOTIONS FOR SUMMARY JUDGMENT

Exhibit E
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Deposition of Ralph R. Teal Jr

N THE COURT OF COMMON PLEAS
FI FTEENTH JUDI Cl AL CI RCU T
COUNTY OF HORRY

C. BARRY DYKES and BARBARA
El SENHARDT, i ndividually and
derivatively on behal f of
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Associ ation, Inc.

Plaintiffs

VS.

W LD WNG COMPANY, LLC, RALPH
R TEAL, JR; SLF IV/SBI WLD
W NG LLC WLD WNG
RESI DENTI AL DEVELOPMENT, LLC;
STRATFORD LAND MANACGER;

SB | NVESTMENTS, LLC, GRAEME T.

BLACK; G LFORD EDWARDS;

FOUNDERS W LD W NG, LLGC

FOUNDERS GROUP | NTERNATI ONAL,

LLC, DAN LIU and Xl AN DOW
Def endant s
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W LD W NG PLANTATI ON OM\NERS'
ASSOCI ATI ON, | NC. ,
Nonm nal Def endant

DEPONENT: RALPH R TEAL, JR

DATE: MAY 14, 2019

TIME: 10:00 a.m

LOCATI ON:  THE BELLAMY LAW FI RM
1000 29TH AVENUE NCRTH
MYRTLE, SC

REPORTED BY: CAROL T. LUCIC, RPR, RMR

CLARK & ASSOCI ATES, | NC.
CHARLESTQON, SC 29415
843-762-6294
WAV CLARK- ASSOCI ATES. COM
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Were those people nenbers of WId Wng
Conpany, LLC, individually or were they nenbers

t hrough other entities?

A | ' m not sure how everybody had their
nmenber shi p.
Q Was there a relationship between a conpany

called Sun Star and WIld Wng Conpany, LLC, or do
you know?
A. There was, but | don't renenber the

details of that. The sane tine franme?

Q Yes, sir.
A. | don't renmenmber the details of that.
Q Do you know whet her or not Wld Wng

Conpany, LLC, ever had any assets?

A "' mnot sure. | nmean we bought the
property, but I'mnot sure howit was titled.

Q Do you know who funded the operations of
Wld Wng Conpany, LLC? And by "who" | nean either
what people or what entity.

A. Everybody funded their pro rata share from
what ever entity how it was held, and then of course
t here were bank proceeds.

Q So when Wld Wng Conpany, LLC, had an
obligation to pay sone bill or sone expense, the

peopl e that you've nentioned through what ever

1583

Clark & Associates, I nc.

L8T1¥09¢dI.TOZ#ASYD - SYATd NONINOD - AHHOH - INd 70:T S0 /el TZ0Z - d311d ATIVOINOHLO3 13

10



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Deposition of Ralph R. Teal Jr

entities they may have been doi ng busi ness as
funded that obligation?

A. Yeah. | wasn't involved in the accounting
aspect of it. | don't renenber how all that
transpired or worked.

Q The second decl arant that was noted by
your |awers was an entity called -- you're
famliar with them but |'ve been struggling with
them-- SLF IV/SBI WId Wng, LLC

Are you famliar with that entity?

A Yes, sir.

Q And the tine period that that entity is
referenced as having been a decl arant was Decenber
22, 2010 to Novenber 9, 2011.

A That doesn't nean -- | don't understand
the tinme frames, but...

Q What do you recall about the circunstances
that led to WId Wng Conpany, LLC, conveying its
interest in the WIld Wng devel opnent to SLF |V/ SBI
Wld Wng, LLC?

A. Ask that one nore tine, please.

Q What do you renenber about the
ci rcunst ances of the conveyance of Wld Wng
Company, LLC s, interest in the WId Wng
devel opnent to SLF IV/SBI WIld Wng, LLC?
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There was a period of tine there in 2010

that we were in a dispute with the Wld Wng

Conpany,

LLC. Wen | say "we," |I'mjust talking

about Wld Wng Conpany, LLC. They were

threatening foreclosure, and we as a conpany al ong

w th anot her conmpany, SLF IV, ended up buying the

notes and deed in lieu of that asset along with

others in order to stave off a forecl osure acti on.

Q

And SLF refers generally to a conpany

called Stratford Land; is that right?

A.
Q
A.
Q

Yes, sir.
A Texas conpany?
Yes, Sir.

When you say they were threatening

forecl osure, you neant --

A

Q
A.

Q

Vell -- I'"msorry. | broke your rule.
|"mgoing to let you finish.
Go ahead.

So Stratford Land, that was a devel oper |

think with roots in Texas; right?

A

It's a private equity group. | don't know

I f you would classify them as a devel oper.

Q

But they cane in and they invested through

sone entity in the Wld Wng project?

A

They cane in and invested along with the
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people in the WIld Wng Conpany and in others into

the new entity that ended up with the Wld W ng
property.

Q When you wer e begi nning your explaining to

nme what resulted in that transaction, you said that

they were threatening foreclosure. Do you nean
NBSC?
A. Yes, NBSC.

Q Because NBSC had | oaned sonebody the noney

to purchase the property and ultimately start the
WIld Wng Conpany devel opnent; is that right?

A Yes, sSir.

Q As | understand it, the people who you
nanmed as bei ng nenbers of WIld Wng Conpany, LLC
were al so signatories on that NBSC note?

A Yes, sSir.

Q So at sone point NBSC wanted their noney,
and an agreenent was reached with an entity
affiliated with Stratford Land to cone in and
provide capital to pay off the NBSC note?

A. Stratford brought their noney to the

tabl e, and then our interests brought -- the

ultimate interests of the other side, the SBI side,

brought their capital in, and then together with

all that noney they bought the asset. Stratford
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wasn't the only person.

Q When you say "bought the asset,"” you nean
what happened was those two entities or Stratford
Land and the SBI crowd paid off the NBSC note?

A | don't know the technical way it was
structured. It was basically a deed in |lieu, and
It wasn't for that particular piece of property.

It was a bigger group of properties that were
assenbl ed.

Q The entity SLF IV/SBI Wld Wng, LLC, if
we can focus just on that discrete entity --

A One nore tine.

Q SLF IV/SBI WIld Wng, LLC. | understand
that at sonme point there was a joint venture with a
simlar name. Does that ring a bell to you?

A Can you tell ne the simlar nane?

Q Yes, sir. SLF IV/SBI JV, LLC. Does that

ring a bell?

A. | don't know if that was the parent
conpany that it closed under or not. | don't
remenber.

Q Do you know whet her or not the conpany SLF

|V/SBI WIld Wng, LLC, ever had any assets?

A. | don't know.
Q Do you know how t he obligations of SLF
1587

Clark & Associates, I nc.

L8T1¥09¢dI.TOZ#ASYD - SYATd NONINOD - AHHOH - INd 70:T S0 /el TZ0Z - d311d ATIVOINOHLO3 13

14



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Deposition of Ralph R. Teal Jr

A | do not.

Q Do you know who, if anybody, funded the
obligations of WIld Wng Residential Devel opnent,
LLC?

A | do not.

Q That conpany was the declarant from
11/09/ 11 until 04/13/15.

A VWhat tine in '15?

Q April 13, 2015.

A. Ckay.

Q The next declarant which picked it up on

April 13, 2015, is listed as Founders WIld W ng,
LLC. Does that ring a bell to you?

A | don't know that conpany.

Q Do you know anyt hi ng about the transfer of
WIld Wng devel opnent assets fromWId Wng
Resi dential Devel opnent, LLC, to Founders, WIld
Wng, LLC?

A Founders Wld Wng -- the Founders
group -- | don't know their nane, their entities --

purchased the asset Wld Wng from SLF IV/SBI WId

Wng in and around April. | don't renenber the
dat e.
Q Were you involved in that transaction?
A "' mone of two managi ng nenbers of all the
1588
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assets, so | signed the closing docunents just in

t he course of doing business through the

transaction, but as far as anything el se, you know,

the attorneys prepared the docunents, and they're

signed and it was

ot her transacti on.

closed just like we do on any

Q Wthout regard to the nanes of the

entities, you're famliar wth the Founders G oup,

and |' m not using

peopl e who are Founders?

name of Dan Liu?

that as a formal

A. | net Dan. | did not deal

deal i ngs of the deal.

nanme, but the

Is that a fellow by the

with the

It was bei ng handl ed by

Glford, and others in the office handl ed the

negoti ati ons and the back and forth, but | have net

Dan Li u.

Q So who was handling the negotiations on
behal f --

A. It was a collective effort between
Stratford -- they're involved in every ngjor

deci sion, selling

every asset. |'minvolved,

Glford is involved, but the day-to-day m nutiae of

paper and all that

| don't get involved in.

Through the course of all that | did have a chance

to neet Dan Li u.

There was anot her
1589
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as well, sone fellow by the nane of Nick. | net
hi m but never had any substantive other than how
are you doing type conversations with them

Q Who at Stratford Land was the person that
you recall being nost involved in those
di scussi ons?

A Wll, their attorney was involved in any

of the -- they |ook at everything fromthe |egal

side, but they have an asset manager by the nane of

David Moore. That would be the |iai son. It was a

very transparent relationship, so we talked to, you

know, all sorts of people. W may have even tal ked

to the owner, Phil Wggins. Like | said, it was
very transparent and everybody tal ked to everybody
t hrough the process.

Q Who arrived at the purchase price for the
WIld Wng assets by Founders?

A | don't renmenber how that cane about.

Q Do you know how t hose sal es proceeds were
di sbur sed?

A No, | do not.

Q Do you know whet her or not Wld Wng

Resi denti al Devel opnent, LLC, received any of those

proceeds?
A | do not.
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Q If you were going to try to find out what
happened to the proceeds, where would you go | ook?
A | woul d ask our accountant.

Q Who is that?

A It would be Darren Hardin.

Q Wth Elliott Davis?

A Wll, he was with Elliott Davis. He's not
wi th them any | onger.

Q. VWho is he with now?

A. | think he's on his own. | don't know the

ci rcunstances with himand Elliott Davis, but he
did work a long tinme for Elliott Davis. He was the
-- we called it a JV, but he was the accountant of
record for that, and he in conjunction wth
Stratford and the attorneys on the SBlI side worked

t oget her on that.

Q |s he local to Myrtle Beach, Charlotte?
A. | think he lives in Col unbi a.
Q There is a reference in the filing that

your attorneys nade that says at the tinme of the
transfers of rights between the declarants, so as
WIld Wng Conpany, LLC, conveyed its decl arant
rights to SLF IV/SBI WId Wng, LLC, and as that
entity conveyed its rights to Wld Wng Residenti al

Devel opnment, LLC --
1591
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Q Way not ?

A The way our business has run for 30
years -- well, Glford has been wth nme for about
that long, Gaene alnost that long -- is Glford

and Graene run the day-to-day operations of all the

HOAs, and they attend all the board neetings. They

report back to nme. After every board neeting we

have a neeting to discuss kind of where it is, but

t he day-to-day operations of the board and the

associ ation they nanage and run. That's the way

we've run our business for, like |I say, alnost 30
years.
Q |"'mfamliar or have becone famliar in

this case with a conpany called Real Star.

A Uh- huh.

Q You said "uh-huh.” | didn't ask a
question. | just want to nake sure if you have

sonething to say, that you say it.

A | " m sorry.
Q VWhat is Real Star?
A Real Star Managenent is the conpany that

handl es the day-to-day properties in the JV and

ot her things that are done. It's a managenent
company.
Q When you say the "JV," what are you
1592
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referring to?

A. " mtal king about the Stratford/ SBI
properties. You asked ne earlier SLF IV/SBl JV. |
don't know that conpany, but it handl es the assets
of the Stratford/ SBI properties.

Q Real Star Managenent is owned by you and
M. Edwards?

A And Joe Brinn and Gary Ingersoll and Joe
Brinn's son.

Q Does Real Star Managenent charge a fee for
Its services?

A W get paid a fee, yes, sir.

Q You nentioned a nonent ago that you,
Graene, and M. Edwards have been together about 30
years?

A. Well, Glford and | have been together
si nce about 1992. G aene has been with us since
the md-'90s. There have been periods of tine that
| have done other things without -- we sold our
conpany in '98. Gaene and Glford stayed on with
that conpany. | started a new conpany. In
2002-ish Gl ford canme back with us, and we've
wor ked together since then, 2002, 2003. G aene
canme to work back with us in 2011. W' ve known
each other and stayed in contact for those years
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Q So you don't know if that's true or not?
A | don't knowif it's true or not.
Q | asked you about the sales proceeds to

Founders, and | think what you said is you don't

know nmuch about what happened to those sal es

pr oceeds.

A Sal es proceeds to Founders or fronf

Q To Founders. Wen you all sold to
Founders and Founders paid $19 mllion, you don't

know how t hose funds were di sbursed?

A. No, sir.

Q Do you know what, if anything, you
received fromthe sale of that property?

A No, sir, | don't.

Q That's a question for the accountants?

A Yes, sir.

Q One of the issues that has been raised in

this case was a decision in 2011 to anend the
regi me docunents to extend the tine period that the
decl arant had a funding option. They could either
pay on a per lot basis or they could pay based on

t he | anguage of the regi ne docunents, basically pay
the shortfall of the HOA. Are you famliar with

t hat ?

A. |'mfamliar with that, yes, sir. |I'm
1594
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all the decl arant control.

Q | ncl udi ng the fundi ng option?

A Ever yt hi ng.

Q Have you read the depositions of M. Bl ack
or M. Edwards in this case?

A | have not.

Q Have you tal ked to them about their
depositions?

A. In generalities.

Q Were you involved in the decision to
extend those declarant rights including that
fundi ng obligation?

A. Everybody wthin SLF was invol ved because

to extend those declarant rights was an issue to

save the devel opnment, to nake it nore marketabl e.

So it stabilized the value of the asset. Wthout

that there woul dn't have been an opportunity for

anybody to buy -- well, we wouldn't have bought it.

W woul dn't have been interested in that nor would

any ot her devel oper be as well. If that were to

happen, it would negatively inpact every property

owner out there.

Q How i s that?

A. Because | think it would have made it

| ess

desirable for a devel oper or anybody to cone in and
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buy that property because w thout the decl arant
control, | don't know of an issue -- |'ve never
been involved in anything in ny 30 years or seen or
heard of anybody doing that as a devel oper.

Q You nmean anybody com ng in and buying
devel opnent rights when the devel oper or the
decl arant didn't have control ?

A. W' ve never had that that |'m aware of.

W woul dn't be a part of that, and |I don't think
anybody el se -- a professional or any other
devel oper woul d.

Q |f you can for a mnute, | want to ask
this question in a particular context. Wat | want
to try to understand fromyou is this: Can you
quantify the benefit that you believed that the
menbers of the PQOA received because of the
ext ensi on of devel opnent rights, declarant rights?
Can you tell me what the individual honmeowners,
menbers of the POA got out of that?

A. | can't tell you, but I do know that it
stabilized the community. There are a |lot of cases
around this town where simlar comunities'
property values went to 5, 6 thousand dollars a
| ot. Because of what was done there, that saved

that community and it saved everybody invested in
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Wng, LLC, was not going to be able to pay off its

obl i gati ons?

A One nore tine.

Q Was there ever a risk that SLF IV/SBI WId

Wng, LLC, would not have been able to pay its
obl i gati ons?

A. No, sir.

Q Prior to the conveyance to Founders WId
W ng Residential Devel opnent, LLC, was the
decl arant, and that was the one that we tal ked
about from Novenber 9, 2011, to April 13, 2015.

s there any evidence that you can poi nt

me to that indicates that that declarant was ever

unable to pay its bills?

A "That decl arant” bei ng?

Q WIld Wng Residential Devel opnent, LLC.
A No, sir.

Q How did the nmenbers of the POA -- |I'm

speaki ng specifically to individual property

owners -- how did they benefit fromthe sale to
Founder s?
A | think they benefited fromthe sale to

Founders and from SBlI because a stabl e conpany cane

In there and continued to devel op that property
I ncreasing and helping to stabilize everybody's
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C. BARRY DYKES AND BARBARA EISENHARDT, INDIVIDUALLY AND
DERIVATIVELY ON BEHALF OF THE WILD WING PLANTATION PROPERTY
OWNERS’ ASSOCIATION, INC., MEMORANDUMS IN SUPPORT OF ITS MOTIONS
FOR SUMMARY JUDGMENT AND MEMORANDUMS IN OPPOSITION TO THE
DEFENDANTS MOTIONS FOR SUMMARY JUDGMENT

Exhibit F
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Instrument#: 2010000127957, DEED BRK:
3497 PG: 1935 DOCTYPE: 046 1 2/28/2010
at 03:25:55 PM, 1 OF 8 BALLERY V.
SKIPPER, HORRY COUNTY, 8C
REGISTRAR OF DEEDS

Cross Reference: Instruments recorded in Deed Book 1978, at Page 855; Deed Book 3164, at Page 361; Deed Book
2001, at Page 107; Deed Book 3248, at Page 1269; Deed Book 3248, at Page 1277; Deed Book 3287, at Page 1176;
Deed Book 3300, at Page 173; Deed Book 3374, at Page 2692; each in the records of Horry County, South Carolina,

When recorded, please return to:

M. Edwin Hinds, Jr.

Bellamy, Rutenberg, Copeland, Epps,
Gravely & Bowers, P.A.

1000 29" Avenue North

P.O. Box 357

Myrtle Beach, South Carolina 29578

ASSIGNMENT OF RIGHTS

This ASSIGNMENT OF RIGHTS ("Assignment") is made and effective this 2 2% day
of December, 2010 (the "Effective Date"), by and between WILD WING COMPANY, LLC, a
South Carolina limited liability company ("Assignor") and SLF IV / SBI WILD WING, LLC, a
Texas limited liability company ("Assignee").

WHEREAS, simultaneous with the execution of this Assignment, Assignor is transferring
to Assignee all of its interest in that certain real property commonly referred to as Wild Wing
Plantation and more fully described on Exhibit A" attached hereto (the "Property”); and

WHEREAS, the Property is subject to those certain restrictive covenants, restrictions,
easements, charges and liens relative to the Property as more fully described on Exhibit "B"
attached hereto (the "Covenants"), as amended from time to time; and

WHEREAS, the Covenants include various reserved rights, membership interests in
associations (including, but not limited to, the Class B membership interests in Wild Wing
Plantation Property Owner’s Association, Inc. and the Class C membership interests in Wild
Wing Plantation Road Maintenance Association, Inc.), options, conditions and powers to
include, but not limited to, the right to levy assessments and dues against lots subject to the
Covenants, lot owners and members of any enfities or organizations within the Property
established from time to time by the Assignor (collectively the "Declarant Rights"); and

1 NPHH1:111485.1
2940522v2
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WHEREAS, Assignor desires to assign to Assignee, and Assignee desires to assume from
Assignor, the Declarant Rights and any other rights Assignor may have in and to the Covenants;
and

WHEREAS, under the Covenants, Assignor has the power and authority to enter this
Assignment. '

NOW, THEREFORE, for and in consideration of Ten Dollars and No/100 ($10.00) and
other good and valuable consideration, Assignor hereby transfers and assigns to Assignee, its
successors or assigns, all of Assignor's right, title and interest in and to the Covenants and the
Declarant Rights subject to the following terms and conditions, to-wit:

l. Assignor hereby assigns all of its interest in the Covenants and the Declarant
Rights effective immediately upon execution of this Agreement and recording in the Office of
the Register of Deeds of Horry County, South Carolina.

2. Assignor warrants and represents that it is the Declarant under the terms of the
Covenants.
3. Assignor warrants and represents that as Declarant it has the right, title, and

authority to assign its interest in the Covenants and Declarant Rights.

4. Assignor warrants and represents that it has not previously assigned any of its
interest in the Covenants and Declarant Rights to any other person, party or entity.

5. Assignor warrants and represents that it is not currently in breach of its
obligations and duties under the Covenants and that there is no current act or omission which, if
continued, would constitute a breach of its obligations and duties under the Covenants.

6. Assignor warrants and represents that all assessments, dues or other obligations of
Declarant are current and have been paid through December 31, 2010.

7. This Assignment shall be binding upon Assignor and its successors and assigns
and shall inure to the benefit of Assignee, its successors and assigns.

8. This Assignment shall be governed by and construed in accordance with the laws
of the State of South Carolina,

[ SIGNATURE PAGES TO FOLLOW |

) NPHHI:111485.1
2940522v2

1600 BLF-WW-1424

e e i e i e

e

L8T1¥09¢dI.TOZ#ASYD - SYATd NONINOD - AHHOH - INd 70:T S0 /el TZ0Z - d311d ATIVOINOHLO3 13




IN WITNESS WHEREOF, Assignor and Assignee have executed this Assignment of
Rights as of the day and year first written above.

ASSIGNOR:

Witnesses:
WILD WING COMPANY, LLC, a South
Carolina limited hablhty company

T I sty

\z y: o
, ¢2_/£? éé é U is: /}\/mm_%:f

STATE OF SOUTH CAROLINA )

-~ )
COUNTY OF Rt [anA )

ACKNOWLEDGEMENT

I, the undersigned Notary Public for the Stat%}é‘%g’? h-Carolina, do hereby certify that
Wing Company, LLC, a South

R. Teal Ir J@L@um{m%ﬂ 0 d Wi 2 :
Carolina limited ltability commipany, personally appeared before me this day and, in the presence

of the two witnesses above named, acknowledged the due execution of the foregoing instrument.

Witness my hand and seal this _2%{“ day of 1’ Z[jé@ ém ,20/0 .

WW/@%@@

Notary Z(%IC for South Carolina
My Comathission expires: _3 /7, /d

3 NPHH1:111485.1
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ASSIGNEE:
Witnesses:
SLF IV / SBI WILD WING, LL.C, a Texas limited

////} K%}ZI‘ liability company
Q&M/M

By: SB Investments, LL.C, a South Carolina limited
/ company, its managingimember

/ By: / : /L///

STATE OF SOUTH CAROLINA )
. ACKNOWLEDGEMENT
COUNTY OF K ichland_ )

I, the undersigned Notary Public for the State of South Carolina, do hereby certify that
Ralph T. Teal, Jr. and Jeffrey B. Turner, both Co-Managers of SB Investments, LLC, a South
Carolina limited liability company, Manager of SLF IV / SB1 WILD WING, LLC, a Texas
limited liability company, personally appeared before me this day and, in the presence of the two
witnesses above named, acknowledged the due execution of the foregoing instrument.

Witness my hand and seal this Z/Zhﬁ/ day of D,@[' ikt :Z’)ég’, 20/0 .

4
M/W/LM&/&WM@S AL)
Notary E/bhc for South Ca1ol na
My Con ission expires: _3//7 /15

4 NPHHI1:111485.1
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EXHIBIT “A”
Parcel 1;
All and Singular all that certain piece, parcel or lot of land being situated in Conway Township, Horry County,
State of South Carolina, and being more particularly described as that certain 1003.426 more orless acre tract
on Sheet 1 of 2 on a map of "Wetlands Located on Buist-APAC Tract of International Paper Company for
Interstate Realty Corporation", dated September 18, 1988, revised November 3, 19886, prepared by Sur-Tech,
Incorporated, which map is recorded in records of Horry County, Plat Book 93, at Page 186,

A Less and excepting:

. Alland Singular, that certain piece, parcel or tract of land situate, lying and being in Conway Township, Horry

County, South Carolina, and more particularly described as 10.42 acres, more or less, as shown on a plat or
map of property made for Wild Wing Plantation, Inc. by Southstar Surveying, Inc, dated July 1, 1996, and
recorded in Plat Book 152, at Page 134, in the Office of the Register of Deeds for Horry County, South
Carolina, which is by reference made a part of this description. {Aviary Village)

B. | ess and excepting:

Those certain lots of land described as Lots 1 - 12 of Wild Wing Industrial Park as shown on a plat entitled
"Final Subdivision Plat of Wild Wing Industrial Park" dated August 10, 1999, and recorded August 16, 1899,
in Plat Book 164, at Page 189, Office of the Register of Deeds for Horry County.

C. Less and excepting:

Those certain lots of land described as Lots 1 through 72, in Phase 2-A of the Sanctuary at Wild Wing
Plantation and any common areas/amenity areas contained therein in the Sanctuary Phase 2-A, Said lots
being more particularly shown as all lots in Phase 2-A on a plat made by Survey Technology recorded in Plat
Book 154, at Page 103, in the Office of the Register of Deeds for Horry County, South Carolina.

D. Less and excepting:

Those certain parcels being described as roadways and easements for drainage which were conveyed to the
City of Conway in Deed Book 2393, at Page 1032, Office of the Register of Deeds for Horry County, South
Carolina.

E. Less and excepting:

That certain lot or parcel of land described as Parcels “A", “B" and “C”, Phase 2-B, The Sanctuary at Wild
Wing Plantation PUD; containing 6.912 acres, more or less, and more particularly shown on a plat prepared
by Thomas & Hutton Engineering Co. dated April 1, 2005, recorded in Plat Book 204, at Page 164, in the
Office of the Register of Deeds for Horry County, South Carolina.

Parcel 2: .

All and Singular, all that certain piece, parcel or lot of land being situate in Conway Township, Horry County,
State of South Carolina, being more particularly described as that certain twenty (20) acre parcel shown on
Sheet 1 of 2 on the plat entitled “Wetlands Location on the Buist-APAC Tract of International Paper Company
for Interstate Realty Corporation”, dated September 18, 1986, revised November 3, 1886, prepared by Sur-
Tech, Incorporated and recorded in the records of Horry County in Plat Book 93, at Page 186.

A Less and excepting:

All and Singular, all that certain piece, parcel or tract of land in Conway Township, Horry County, South
Carolina, consisting of 2.351 acres, more or less, and being further designated as Tract 2 on that certain map
entitled "Boundary Survey for Wild Wing Golf Plantation®, prepared by Survey Technology, Inc., on February
1, 2000, and recorded on March 14, 2000, in Plat Book 168, at Page 132, in the Office of the Register of
Deeds for Horry County. (Peppertree Sales Center Parcel).

1603 BLF-WW-1427
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Parcel 3:
All and Singular, that certain piece, parcel or lot of land situate, lying and being in Conway Township, Horry
County, South Carolina, shown and designated as Parcel F-2 containing 5.175 acres, on that certain map for

Interstate Realty Corp. by Sur-Tech, Incorporated, dated October 29, 1986, which map is recorded in Plat
Book 102, at Page 254, records of Horry County.

Said parcel is more particularly described on said map as follows: Commencing at an iron pin N on the
northeastern margin of U.S. Hwy. 501 on the line of Tract F-1 as shown on said map, thence along the
northeastern margin of U.S. Hwy. 501, North 38 degrees 04 minutes 08 seconds West 175 feet to an iron pin
N; thence North 51 degrees 55 minutes 40 seconds East 1,277.25 feet to an iron pin N on the southwestern
margin of the Horry County Railroad Right-of-Way; thence along the southwestern margin of said railroad
right-of-way, South 45 degrees 13 minutes 23 seconds East 176.37 feet to an iron pin N, thence South 51
degrees 55 minutes 40 seconds West 1,299.22 feet to the beginning corner.

Said parcel is bounded on said map as follows: Northwest by Tract F-3; Northeast by Horry County Railroad;
Southeast by Tract F-1; and Southwest by U.S. Hwy. 501.

Parcel 4:

All and Singular, all that certain piece, parcel or tract of land in Conway Township, Horry County, South
Carolina, being shown as “Tract A” containing 10.056 acres, more or less, on that certain survey entitled
“Survey of Buist Railroad Frontage Tract for International Paper Reaity Corporation, Conway Township, Horry
County, South Carolina”; said survey dated May 15, 1996 and prepared by Survey Technology, Inc. Said
survey has been recorded on June 14, 1996 in Plat Book 141, at Page 205, Register of Mesne Conveyances,
Horry County, South Carolina,

LESS AND EXCEPTING FROM PARCELS 1, 2, 3 AND 4 ABOVE THE FOLLOWING DESCRIBED
PROPERTIES:

ALL AND SINGULAR, those certain pieces, parcels or lots of land, situate, lying and being in Horry County,
South Caroling, designated as Lots 1, 7, 8, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 22, 23, 24, 25, 26, 27, 28,30,
31, 32, 33, 34, 35, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53, 61, 62, 63, 65, 66, 67, 68,
69, 70, 76, 77, 80, 81, 82, 83, 84, 85, 86, 87, 88, 89, 90, 91, 92, 93, 94, 95, 96, 97, 98, 99, 100,101, 102, 103,
104, 105, 106, 107, 108, 109, 110, 111, 112, 113, 114, 117, 118, 119,122, 125, 127, 129, 130, 131, 132,133,
135, 136, 137, 140, 141, 143, 149, 150, 151, 152, 1565, 157, 162, 163, 166, 168, 169, 170, 174,175, 176,177,
178, 179, 181, 182, 184, 186, 193, 194, 195, 199, 202, 203, 204, 205, 206, 208, 209, 211, 214, 215, 216, 218,
219, 220,221, 222,223, 225, 226, 227,228, 229, 230, 231, 232, 235, 236, 238, 239, 240, 247, 248, 249, 250,
251,262, 253, 254, 256, 257, 259, 262, 264, 265, 270, 283, 284, 285, 287, 288, 289, 292, 293, 294, 299, 308,
310, 313, 314, 317, 318, 323, 324, 325, 326, 327, 328, 330, 331, 332, 333, 334, 335, 336 and 337, Phase |
of Wild Wing Plantation as shown on that certain plat prepared by Associated Land Surveyors entitled “Final
Plat of Phase | Wild Wing Plantation”, dated September 18, 2006 and recorded September 20, 2006 in Plat
Book 217 at Pages 55 through 55i inclusive, records of Horry County, South Carolina, reference to which is
hereby made for a more complete description.

ALL AND SINGULAR, those certain pieces, parcels or lots of land, situate, lying and being in Horry County,
South Carolina, designated as Lots 338, 339, 340, 341, 342, 343, 344, 345, and 346, Phase 1B of Wild Wing
Plantation as shown on that certain plat prepared by Associated Land Surveyors entitled "Final Plat of Wild
Wing Plantation Phase IB", dated May 3, 2007, revised May 10, 2007 and recorded May 29, 2007 in Plat Book
225 at Page 298, records of Horry County, South Carolina, reference to which is hereby made for a more
complete description.

ALL AND SINGULAR, those certain pieces, parcels or lots of land, situate, lying and being in Horry County,
South Carolina, designated as Lots 351, 359, 360, 364, 365, 372, 374, 375, 376, 377, 379, 380, 381, 382, 383,
384,385, 386, 387, 388, 389, 390, 391, 392, 393, 394, 395, 396, 397, 398, 399, 400, 401, 402, 403, 404, 405,
406, 407, 408, 409, 414, 415, 416, 417, 419, 420, 422, 423, 424, 425, 426, 427, 428, 429, 430, 435, 437,438,
443, 446, 447, 448, 449, 450, 451 and 452, Phase 2 of Wild Wing Plantation as shown on that certain plat
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prepared by Associated Land Surveyors entitled "Final Plat of Wild Wing Plantation Phase Two", dated May
3, 2007, final revised May 29, 2007 and recorded May 29, 2007 in Plat Book 225 at Pages 299 and 300,
records of Horry County, South Carolina, reference to which is hereby made for a more complete description.

ALL AND SINGULAR, those certain pieces, parcels or lots of land, situate, lying and being in Horry County,
South Caroling, designated as Lots 459, 460, 461, 462, 463, 464, 465, 468, 469,470,471,473,475,477,478,
482,484, 486, 487,489, 490, 491, 492, 493, 494, 497, 501, 502, 503, 505, 507, 510, 512, 513, 514, 515, 5186,
524, 525, 529, 530, 541, 543, 544, 545, 546, 547, 548, 549, 550, 555 and 556, Phase 3 of Wild Wing
Plantation as shown on that certain plat prepared by Associated Land Surveyors entitled "Final Plat of Wild
Wing Plantation Phase Three", dated October 12, 2007 and recorded October 24, 2007 in Plat Book 231 at
Pages 264 and 265, records of Horry County, South Carolina, reference to which is hereby made for a more
complete description.

ALL AND SINGULAR, that certain piece, parcel or lot of land, situate, lying and being in Horry County, South
Carolina, designated as “Proposed City of Conway” containing 130,141 sq. ft., 2.99 acres, Phase | of Wild
Wing Plantation as shown on that certain plat prepared by Associated Land Surveyors entitled "Final Plat of
Phase | Wild Wing Plantation”, dated September 18, 20086 and recorded September 20, 2006 in Plat Book
217 at Pages 55 through 55i inclusive, records of Horry County, South Carolina, reference to which is hereby
made for a more complete description.

ALSO LESS AND EXCEPTING:

Those certain streets and roadways shown on the following plats prepared by Associated Land Surveyors:

(a) "Final Plat of Phase | Wild Wing Plantation”, dated September 18, 2006, and recorded September
20, 2006, in Plat Book 217, at Pages 55 through 55i inclusive, records of Horry County, South
Carolina, reference to which is hereby made for a more complete description.

(b) "Final Piat of Wild Wing Plantation Phase IB", dated May 3, 2007, revised May 10, 2007 and recorded
May 29, 2007, in Plat Book 225, at Page 298, records of Horry County, South Carolina, reference to
which is hereby made for a more complete description.

(c) "Final Plat of Wild Wing Plantation Phase Two", dated May 3, 2007, final revised May 29, 2007, and
recorded May 29, 2007, in Plat Book 225, at Pages 299 and 300, records of Horry County, South
Carolina, reference to which is hereby made for a more complete description.

(d) "Final Plat of Wild Wing Plantation Phase Three", dated October 12, 2007, and recorded October 24,
2007, in Plat Book 231, at Pages 264 and 265, records of Horry County, South Carolina, reference
to which is hereby made for a more complete description.
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EXHIBIT B
COVENANTS

L. Declaration of Restrictive Covenants regarding Wetlands by Wild Wing Plantation, Inc.
recorded October 1, 1997, in Deed Book 1978, at Page 855, records of Horry County,
South Carolina.

2. Declaration of Protective Covenants, Restrictions, Easements, Charges, and Liens for
Wild Wing Plantation dated September 26, 2006, and recorded September 27, 2006 in
Deed Book 3164, at Page 361, records of Horry County, South Carolina, as amended.

3. Declaration of Special Covenants for the Wild Wing Plantation Road Maintenance
Association, Inc. dated December 22, 1997, by Wild Wing Plantation, Inc. and recorded
in Deed Book 2001, at Page 107, records of Horry County, South Carolina.

4. Supplemental Declaration to Declaration of Protective Covenants for Wild Wing
Plantation recorded May 30, 2007, in Deed Book 3248, at Page 1269, records of Horry
County, South Carolina.

i, e i e T i b,

5. Supplemental Declaration to Declaration of Protective Covenants for Wild Wing
Plantation recorded May 30, 2007, in Deed Book 3248, at Page 1277, records of Horry
County, South Carolina.

6. Supplemental Declaration to Declaration of Protective Covenants for Wild Wing
Plantation recorded October 25, 2007, in Deed Book 3287, at Page 1176, records of
Horry County, South Carolina.

7. Supplemental Declaration to Declaration of Protective Covenants for Wild Wing
Plantation recorded December 12, 2007, in Deed Book 3300, at Page 173, records of
Horry County, South Carolina.

PR o e T o R

8. Supplemental Declaration to Declaration of Protective Covenants for Wild Wing
Plantation recorded November 20, 2008, in Deed Book 3374, at Page 2692, records of
Horry County, South Carolina.

6 NPHHI1:111485.1
2940522v2
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C. BARRY DYKES AND BARBARA EISENHARDT, INDIVIDUALLY AND
DERIVATIVELY ON BEHALF OF THE WILD WING PLANTATION PROPERTY
OWNERS’ ASSOCIATION, INC., MEMORANDUMS IN SUPPORT OF ITS MOTIONS
FOR SUMMARY JUDGMENT AND MEMORANDUMS IN OPPOSITION TO THE
DEFENDANTS MOTIONS FOR SUMMARY JUDGMENT

Exhibit G
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Instrument#: 2011000113531, DEED BK: 3550 PG: 3051 DOCTYPE: 111 11/09/2011 at
01:19:45 PM, 1 OF 3 BALLERY V. SKIPPER, HORRY COUNTY, SC REGISTRAR OF DEEDS

RETURNTO A9m
BELLAMY, RUTENBERG, COPELAND
EPPS, GRAVELY & BOWERS, PA.
POST OFFICE BOX 357
MYRTLE BEACH, SC 29578
843-448-2400

STATE OF SOUTH CAROLINA )

) ASSIGNMENT OF RIGHTS
COUNTY OF HORRY )

1.
This ASSIGNMENT OF RIGHTS (“Assignment”) is made this q“‘h day of Novem '7(«,(2011
by and between SLF IV / SBI Wild Wing, LLC, a Texas Limited Liability Company (hereinafter
referred to as “Assignor”) and Wild Wing Residential Development, LLC, a Delaware Limited
Liability Company (hereinafter referred to as “Assignee").

RECITALS

WHEREAS, Wild Wing Plantation is subject to that certain Declaration of Protective
Covenants, Restrictions, Easements, Charges and Liens for Wild Wing Plantation, dated
September 26, 2006 and recorded September 27, 2006 in Deed Book 3164, at Page 361,

records of Horry County, South Carolina, ( the “Covenants”), as amended from time to time;
and '

WHEREAS, the Covenants include various reserved rights, interests in associations,
options, conditions and powers to include, but not limited to, the right to levy assessments and
dues against lots subject to the Covenants, lot owners and members of any entities or

organizations within the Property established from time to time by the Assignor (collectively the
"Declarant Rights"); and

WHEREAS, Wild Wing Company, LLC (“Wild Wing Company”) assigned to Assignor
the Declarant Rights and any other rights Wild Wing Company had in and to the Covenants, by
that certain Assignment of Rights dated December 22, 2010 and recorded December 28, 2010
in Deed Book 3497, at Page 1935, records of Horry County, South Carolina; and

WHEREAS, Assignor desires to assign to Assignee and Assignee desires to assume

from Assignor, the Declarant Rights and any other rights Assignor may have in and to the
Covenants.

WHEREAS, Assignor is the Declarant (as such term is defined in the Covenants) under
the terms of the Covenants and as such has the power and authority to enter this Assignment.

NOW, THEREFORE, for and in consideration of Ten Dollars and No/100 ($10.00) and other
good and valuable consideration, Assignor hereby transfers and assighs to Assignes, its
successors or assigns, all of Assignor's right, title and interest in and to the Covenants and the
Declarant Rights subject to the following terms and conditions, to-wit:

1. Assignor hereby assigns all of its interest in the Covenants and the Declarant Rights
effective immediately upon execution of this Agreement and recording in the Office of the
Register of Deeds of Horry County, South Carolina.

2. Assignor warrants and represents that it has not previously assigned any of its interest in
the Covenants and Declarant Rights to any other person, party or entity.

3. This Assignment shall be binding upon Assignor and its successors and assigns and shall
inure to the benefit of Assignee, its successors and assigns.

4, This Assignment shall be governed by and construed in accordance with the laws of the
State of South Carolina.
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Instrument#: 2011000113531, DEED BK: 3550 PG: 3052 DOCTYPE: 111 11/09/2011 at
01:19:45 pM, 2 OF 3 BALLERY V. SKIPPER, HORRY COUNTY, SC REGISTRAR OF DEEDS

INWI jﬁSS WHEREOF the parties hereto have set their respective hand and seals this q'“"
day of , 2011,

WITNESSES:
ASSIGNOR:

SLF IV / SBI Wild Wing, LLC, a Texas
Limited Liability Company

By: SLFIV/SBI Properties MM, LLC, a Texas
Limited Liability Company, its Manager

By: SB Investments, LLC, a South Carolina
Limited Liability Company, its Managing
Member

By:
QAW (} M(Q[MAA/\_, ym R. Teal, Jr., Co-Manager

WITNESSES: ASSIGNEE:

Wild Wing Residential Development, LLC,
a Delaware Limited Liability Company

By: SLF IV /SBI Properties MM, LLC, a Texas
Limited Liability Company, its Manager

By: SB Investments, LLC, a South Carolina
Limited Liability Company, its Managing
Member

Lﬁ% / Qi%/ By: %—\
! a v ( )v E Ralph R. Teal, Jr., Co-Manager
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Instrument#: 2011000113531, DEED BK: 3550 PG: 3053 DOCTYPE: 111 11/09/2011 at
01:19:45 PM, 3 OF 3 RALLERY V. SKIPPER, HORRY COUNTY, SC REGISTRAR OF DEEDS

STATE OF SOUTH CAROLINA )

COUNTY OF HORRY

PERSONALLY appeared before me the undersigned witness, who, being duly sworn,
states and deposes that s/he saw the within named SLF [V / SBI Wild Wing, LLC, a Texas
Limited Liability Company, by SLF IV / SBI Propertes MM, LLC, by SB Investments, LLC, a
South Carolina Limited Liability Company, its managing member, by Ralph R. Teal, Jr., Its Co-
Manager, Sign, Seal and as its Act and Deed deliver the within Assignment and that s/he with
the undersigned notary witnessed the execution thereof.

Voct; (4,

(above witnesg also sigh here)

SWORN to befor? me this ﬂ&

Notary Public for South Carolina

(L.s.)

My Commission expires;__ 2 ~=—\lp

STATE OF SOUTH CAROLINA )
)
COUNTY OF HORRY )

PERSONALLY appeared before me the undersigned witness and made oath that s/he
saw the within named Wild Wing Residential Development, LLC, a Delaware Limited Liability
Company, by SLF IV/ SBI Properties MM, LLC, a Texas Limited Liability Company, its
Manager, by SB Investments, LLC, a South Carolina Limited Liability Company, its Managing
Member, by Ralph R. Teal, Jr., Co-Manager, Sign, Seal and as its Act and Deed deliver the
within Assignment; and that s/he with the other witness subscribed above witnessed the

execution thereof,
%wtld t&ag,&z/

SWORN to before me this_ ATV
Dol 2011

(L.S.)

Notary Public for South Carolina
My Commission Expires;__ 2 - 3 —1{o

F

DA Vs &
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C. BARRY DYKES AND BARBARA EISENHARDT, INDIVIDUALLY AND
DERIVATIVELY ON BEHALF OF THE WILD WING PLANTATION PROPERTY
OWNERS’ ASSOCIATION, INC., MEMORANDUMS IN SUPPORT OF ITS MOTIONS
FOR SUMMARY JUDGMENT AND MEMORANDUMS IN OPPOSITION TO THE
DEFENDANTS MOTIONS FOR SUMMARY JUDGMENT

Exhibit H
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ELECTRONICALLY FILED - 2021 Mar 05 1:04 PM - HORRY - COMMON PLEAS - CASE#2017CP2604187

Assignment of Declarant Rights
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After recording return to: Instruments 201 50009430‘!(}, DEED Ru:
Bellamy, Rutenberg, Copcland, Epps, 3812 PG: 2978 DoOC TYPE: 111 04/1 4/2015
ﬁ;‘ggczlgf:ﬁowqrs,é’./r\ﬂ. at 09:33:27 AM, 1 OF 68 HORRY COUNTY

th Avenue North T f
PO Box 357 SC REGISTER OF DEEDS

Myrtle Beach, SC 29578

STATE OF SOUTH CAROLINA )

) ASSIGNMENT OF DECLARANT RIGHTS
COUNTY OF HORRY )

This ASSIGNMENT OF RIGHTS ("Assignment")is made and effective this 13" day of April,
2015 (the "Effective Date"), by and between Wild Wing Residential Development, LLC, a

Delaware Limited Liability Company ("Assignor")and Founders Wild Wing, LLC, a South Carolina
Limited Liability Company ("Assignee”).

WHEREAS, by Deed of even date herewith, to be recorded in the Office of the Register of
Deeds for Horry County, Assignor has conveyed to Assignee all of its interest in that certain real

property commonly referred to as a portion of Wild Wing Plantation as more fully described on
Exhibit "A" attached hereto (the "Property"); and

WHEREAS, the Property is subject to that certain Declaration of Protective Covenants,
Restrictions, Easements, Charges and Liens for Wild Wing Plantation, dated September 26, 2008,
and recorded September 27, 2006, in Deed Book 3164, at Page 361, in the office of the Register

of Deeds for Horry County, South Carolina, a copy of which is attached hereto as Exhibit "B" (the
"Covenants”), as amended from time to time; and

WHEREAS, the Covenants include various reserved rights, membership interests in
associations, including, but not limited to, rights of the Declarant pursuant to the Covenants, the
Class B membership interests in Wild Wing Property Owner's Association, Inc. and the options,
conditions and powers to include, but not limited to, the right to levy assessments and dues against
lots subject to the Covenants, lot owners and members of any entities or organizations within the
Property established from time to time by the Assignor (collectively the "Declarant Rights™); and

WHEREAS, Wild Wing Company, LLC ("Wild Wing Company”), assigned to SLF IV / SB|
Wild Wing, LLC (*SLF Wild Wing"), the Declarant Rights and any other rights Wild Wing Company
had in and to the Covenants, by that certain Assignment of Rights dated December 22, 2010, and

recorded December 28, 2010, in Deed Book 3497, at Page 1935, records of Horry County, South
Carolina; and

WHEREAS, SLF Wild Wing assigned to Assignor the Declarant Rights and any other rights
SLF Wild Wing had in and to the Covenants, by that certain Assignment of Rights dated November

9, 2011, and recorded November 9, 2011, in Deed Book 3550, at Page 3051, records of Horry
County, South Carolina; and

WHEREAS, Assignor desires to assign to Assignee, and Assignee desires to assume from

Assignor, the Declarant Rights and any other rights Assignor may have in and to the Covenants;
and
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WHEREAS, under the Covenants, Assignor has the power and authority to enter this
Assignment.

NOW, THEREFORE, for and in consideration of Ten Dollars and No/100 ($10.00) Dollars
and other good and valuable consideration, the receipt and sufficiency of which is hereby
acknowledged, Assignor hereby transfers and assigns to Assignee, its successors or assigns, all

of Assignor's right, title and interest in and to the Covenants and the Declarant Rights subject to
the following terms and conditions, to-wit:

1. Assignor hereby assigns all of its interest in the Covenants and the Declarant Rights
effective immediately upon execution of this Agreement and recording in the Office
of the Register of Deeds of Horry County, South Carolina, and Assignee shall be

considered the Declarant for purposes of exercising Declarant rights from this date
forward,

2. Assignor warrants and represents that it has not previously assigned any of its
interest in the Covenants and Declarant Rights to any other person, party or entity.

3. This Assignment shall be binding upon Assignor and its successors and assigns
and shall inure to the benefit of Assignee, its successors and assigns.
4. This Assignment shall be governed by and construed in accordance with the laws

of the State of South Carolina.

Signature pages to foliow.
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IN WITNESS WHEREOF, Assignor and Assignee have executed this Assignment of Rights
as of the day and year first written above,

SIGNED, SEALED AND DELIVERED ASSIGNOR:
IN THE PRESENCE OF:

Wild Wing Residential Development, LLC, a
Delaware Limited Liability Company
By: SLF IV / SB! Properties MM, LLC, a Texas
Limited Liability Company, its Manager
By: nvegtments LLC, a South
Carolina ldmited Liability Company, its
Managjrig Member

. [

/“\ -

- £
[ { ¢ PR RN
k,\,-'ul_ 42 N ML AALY

By:
Ralph R. Teal/JrrCo-Manager—

STATE OF SOUTH CAROLINA )
) ACKNOWLEDGMENT
COUNTY OF HORRY )

l, the undersigned notary, do hereby certify that the above subscribed Ralph R. Teal, Jr.,
as Co-Manager of SB Investments, LLC, Managing Member of SLF IV / SBI Properties MM, LLC,
Manager of Wild Wing Residential Development, LLC, personally appeared before me this day and
acknowledged the due execution of the foregoing instrument.

b
Witness my hand and seal this i day of April, 2015,

AN
{ i ’{A Gx__J »'/3',"‘\ /‘{" $ /Twili/g’\-l\

Nota r\)“;\F’

ublic for South Carolina

My Commission Expires; 212 }, } {2

(Seal)
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INWITNESS WHEREOF, Assignor and Assignee have executed this Assignment of Rights
as of the day and year first written above.

SIGNED, SEALED AND DELIVERED ASSIGNEE:
IN THE PRESENCE OF:

Founders Wild Wing, LLC
A South Carolina Limited Liability Company
By: Jiangsu Tianrui Danfo Commerce and

Industry Ce., Its Manager
%\/
VBhegoct By:
%\ //\/ Dan Liu, President

¥

STATE OF SOUTH CAROLINA )
) ACKNOWLEDGMENT
COUNTY OF HORRY )

I, the undersigned notary, do hereby certify that the above subscribed Dan Liu, as President

of Founders Wild Wing, LLC, personally appeared before me this day and acknowledged the due
execution of the foregoing instrument.

et :
Witness my hand and seal this A2 day of April, 2015.

Notéry Public for South Cardlina
My Commission Expires: :L/I‘? /.2, ¥
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EXHIBIT “A”

Lots

Phase 1

ALL AND SINGULAR, that certain piece, parcel‘or lot of land, situate, lying and being in Horry
County, South Carolina, designated as Lots 2, 3, 4, 5, 6, 9, 20, 21, 28, 54, 55, 61, 64,73, 74, 75,
79,115, 116, 118, 119, 120, 121, 123,124,126, 134, 139, 142, 144, 145,146, 147, 148, 152, 153,
154, 156, 158, 159, 160, 161, 167, 172, 173, 174, 187, 188, 189, 190, 191, 192, 196, 197, 198,
201, 210, 212, 213, 217, 233, 234, 237, 241, 242, 243, 245, 248, 258, 259, 260, 263, 266, 267,
268, 269, 271, 272, 273, 274, 275, 276, 277, 278, 279, 280, 281, 286, 290, 291, 295, 300, 301,
302, 303, 304, 305, 308, 307, 308, 309, 311, 312, 315, 316, 319, 320, 321 and 322, Phase 1 of
Wild Wing Plantation as shown on that certain plat prepared by Associated Land Surveyors entitled
"Final Plat of Phase | Wild Wing Plantation", dated September 18, 2006 and recorded September
20, 2006 in Plat Book 217 at Pages 55 through 55i inclusive, records of Horry County, South
Carolina, reference to which is hereby made for a more complete description.

ALL AND SINGULAR, that certain piece, parcel or lot of land, situate, lying and being in Horry
County, South Carolina, designated as Lot 224, Phase 1 of Wild Wing Plantation as shown on that
certain plat prepared by Associated Land Surveyors entitled “Boundary Line Adjustment Plat
Between Lots 223 & 224 Wild Wing Plantation, Phase One”, dated May 2, 2007, and recorded May
31, 2007, in Plat Book 226, at Page 24, records of Horry County, South Carolina, reference to
which is hereby made for a more complete description.

ALL AND SINGULAR, that certain piece, parcel or lot of land, situate, lying and being in Horry
County, South Carolina, designated as Lots 58, 59, and 60, Phase 1 of Wild Wing Plantation as
shown on that certain plat prepared by Associated Land Surveyors entitled “Boundary Line
Adjustment Plat Between Lots 58 Thru 60, Wild Wing Plantation”, dated November 15, 2007, and
recorded December 7, 2007, in Plat Book 233, at Page 49, records of Horry County, South
Carolina, reference to which is hereby made for a more complete description,

14

Phase 1B

ALL AND SINGULAR, that certain piece, parcel or lot of land, situate, lying and being in Horry
County, South Carolina, designated as Lots 345, 346, 347, 348, 349 and 350, Phase 1B of Wild
Wing Plantation as shown on that certain plat prepared by Associated Land Surveyors entitled
“Final Plat of Wild Wing Plantation Phase IB", dated May 3, 2007, revised May 10, 2007 and
recorded May 29, 2007 in Plat Book 225 at Page 298, records of Horry County, South Carolina,
reference to which is hereby made for a more complete description.

Phase 2

ALL AND SINGULAR, that certain piece, parcel or lot of land, situate, lying and being in Horry
County, South Carolina, designated as Lots 352, 353, 354, 355, 356, 357, 358, 361, 362, 363, 366,
367, 368, 369, 370, 371, 373, 378, 379, 380, 407, 413, 414, 418, 421,424, 431, 432, 433, 435,
439, 440, 441, 442, 444, 445, and 453, Phase 2 of Wild Wing Plantation as shown on that certain
plat prepared by Associated Land Surveyors entitled "Final Plat of Wild Wing Plantation Phase
Two", dated May 3, 2007, final revised May 29, 2007 and recorded May 29, 2007 in Plat Book 225
at Pages 299 and 300, records of Horry County, South Carolina, reference to which is hereby made
for a more complete description.
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Phase 3

ALL AND SINGULAR, that certain piece, parcel or lot of land, situate, lying and being in Horry
County, South Carolina, designated as Lots 466,467, 472,474,476, 479, 480, 481, 483, 485, 488,
495, 498, 504, 508, 509, 511, 517, 518, 519, 520, 521, 523, 526, 527, 528, 531, 532, 533, 534,
535, 536, 537, 538, 539, 540, 542, 550, 551, 552, 553 and 554, Phase 3 of Wild Wing Plantation
as shown on that certain plat prepared by Associated Land Surveyors entitied "Final Plat of Wild
Wing Plantation Phase Three", dated October 12, 2007 and recorded Qctober 24, 2007 in Plat
Book 231 at Pages 264 and 265, records of Horry County, South Carolina, reference to which is
hereby made for a more complete description,

Development Land

Parcel B

ALL AND SINGULAR, that certain piece, parcel or lot of land, situate, lying and being in Horry
County, South Carolina, designated as “Parcel B” containing 2,956,814 sq. ft., 67.88 AC., more
or less, as shown on a map or plat entitled “Boundary, Subdivision Combination Plat of Wild Wing
Plantation Parcels, U.S. Highway 501, City of Conway, Horry County, South Carolina, Prepared
for SLF IV / SBI wild Wing, LLC", dated April 8, 2015, and recorded April 10, 2015, in Plat Book
265, at Page 310, records of Horry County, South Carolina, reference to which is hereby made for
a more complete description.

Portion of TMS # 151-00-04-019
Parcel E

ALL AND SINGULAR, that certain piece, parcel or lot of land, situate, lying and being in Horry
County, South Carolina, designated as “Parcel E” containing 378,746 sq. ft., 8.69 AC., more or
less, as shown on a map or plat entitled “Boundary, Subdivision Combination Plat of Wild Wing
Plantation Parcels, U.S. Highway 501, City of Conway, Horry County, South Carolina, Prepared
for SLF IV / SBI Wild Wing, LLC”, dated April 8, 2015, and recorded April 10, 2015, in Plat Book
265, at Page 310, records of Horry County, South Carolina, reference to which is hereby made for
a more complete description.

Portion of TMS # 151-00-04-019
Parcel G

ALL AND SINGULAR, that certain piece, parcel or lot of land, situate, lying and being in Horry
County, South Carolina, designated as “Parcel G” containing 213,215 sq. ft., 4.89 AC., more or
less, including the area containing 2.54 AC., more or less, shown as being included within Parcel
G, as shown on a map or plat entitled “Boundary, Subdivision Combination Plat of Wild Wing
Plantation Parcels, U.S. Highway 501, City of Conway, Horry Counly, South Carolina, Prepared
for SLF IV / SBI Wild Wing, LLC", dated April 8, 2015, and recorded April 10, 2015, in Plat Book
265, at Page 310, records of Horry County, South Carolina, reference to which is hereby made for
a more complete description.

Portion of TMS # 151-00-04-019 and 151-44-01-119
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Parcel J

ALL AND SINGULAR, that certain piece, parcel or Iot of land, situate, lying and being in Horry
County, South Carolina, designated as “Parcel J* containing 4,893 sq. ft., 0.11 AC., more or less,
as shown on a map or plat entitled “Boundary, Subdivision Combination Plat of Wid Wing
Plantation Parcels, U.S. Highway 501, City of Conway, Horry County, South Carolina, Prepared
for SLF IV / SBI Wild Wing, LLC", dated April 8, 2015, and recorded April 10, 2015, in Plat Book

265, at Page 310, records of Horry County, South Carolina, reference to which is hereby made for
a more complete description.

Portion of TMS # 151-00-04-202

Parcel K

ALL AND SINGULAR, that certain piece, parcel or lot of land, situate, lying and being in Horry
County, South Carolina, designated as “Sign Parcel K” containing 5,248 sq. ft., 0.12 AC., more
or less, as shown on a map or plat entitled "Boundary, Subdivision Combination Plat of Wild Wing
Plantation Parcels, U.S. Highway 501, City of Conway, Horry County, South Carolina, Prepared
for SLF IV / SBI Wild Wing, LLC", dated April 8, 2015, and recorded April 10, 2015, in Plat Book

265, at Page 310, records of Horry County, South Carolina, reference to which is hereby made for
a more complete description.

Portion of TMS # 151-44-01-032

Parcel L

ALL AND SINGULAR, that certain piece, parcel or ot of land, situate, lying and being in Horry
County, South Carolina, designated as “Parcel L, Inclusive of TMS 151-00-04-204 & Portion of
TMS 151-44-01-032” containing 681,402 sq. ft., 15.64 AC., more or less, as shown on a map or
plat entitled "Boundary, Subdivision Combination Plat of Wild Wing Plantation Parcels, U.S.
Highway 501, City of Conway, Horry County, South Carolina, Prepared for SLF IV / SBI Wild Wing,
LLC", dated April 8, 2015, and recorded April 10, 2015, in Plat Book 265, at Page 310, records of
Horry County, South Carolina, reference to which is hereby made for a more complete description.

TMS # 151-00-04-204 and Portion of 151-44-01-032

Parcel M

ALL AND SINGULAR, that certain piece, parcel or lot of land, situate, lying and being in Horry
County, South Carolina, designated as “Parcel M” containing 280,863 sq. ft., 6.45 AC., more or
less, as shown on a map or plat entitled "Boundary, Subdivision Combination Plat of Wild Wing
Plantation Parcels, U.S. Highway 501, City of Conway, Horry County, South Carolina, Prepared
for SLF IV / SBI Wild Wing, LLC”, dated April 8, 2015, and recorded April 10, 2015, in Plat Book
265, at Page 310, records of Horry County, South Carolina, reference to which is hereby made for
a more complete description.

Portion of TMS # 151-00-04-204
Parcel O

ALL AND SINGULAR, that certain piece, parcel or lot of land, situate, lying and being in Horry
County, South Carolina, designated as “Parcel 0” containing 307,408 sq. ft., 7.06 AC., more or
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less, as shown on a map or plat entitled "Boundary, Subdivision Combination Plat of Wild Wing
Plantation Parcels, U.S. Highway 501, City of Conway, Horry County, South Carolina, Prepared
for SLF IV / SBI Wild Wing, LLC”, dated Aprit 8, 2015, and recorded April 10, 2015, in Plat Book

265, at Page 310, records of Horry County, South Carolina, reference to which is hereby made for
a more complete description.

Portion of TMS # 151-00-04-204

Parcel P

ALL AND SINGULAR, that certain piece, parcel or lot of land, situate, lying and being in Horry
County, South Carolina, designated as “Parcel P” containing 33,955 sq. ft., 0.78 AC., more or
less, as shown on a map or plat entitled “Boundary, Subdivision Combination Plat of Wild Wing
Plantation Parcels, U.S. Highway 501, City of Conway, Horry County, South Carolina, Prepared
for SLF IV / SBI Wild Wing, LLC", dated April 8, 2015, and recorded April 10, 2015, in Plat Book

265, at Page 310, records of Horry County, South Carolina, reference to which is hereby made for
a more complete description.

Portion of TMS # 151-00-04-204

Parcel Q

ALL AND SINGULAR, that certain piece, parcel or lot of land, situate, lying and being in Horry
County, South Carolina, designated as “Parcel Q” containing 72,768 sq. ft., 1.67 AC., more or
less, as shown on a map or plat entitled “‘Boundary, Subdivision Combination Plat of Wild Wing
Plantation Parcels, U.S. Highway 501, City of Conway, Horry County, South Carolina, Prepared
for SLF IV / SBI Wild Wing, LLC”, dated April 8, 2015, and recorded April 10, 2015, in Plat Book

265, at Page 310, records of Horry County, South Carolina, reference to which is hereby made for
a more complete description.

Portion of TMS # 151-00-04-204

Parcel R

ALL AND SINGULAR, that certain piece, parcel or lot of land, situate, lying and being in Horry
County, South Carolina, designated as “Parcel R” containing 13,414 sq. ft., 0.31 AC., more or
less, as shown on a map or plat entitled “Boundary, Subdivision Combination Plat of Wild Wing
Plantation Parcels, U.S. Highway 501, City of Conway, Horry County, South Carolina, Prepared
for SLF IV / SBI Wild Wing, LLC", dated April 8, 2015, and recorded April 10, 2015, in Plat Book
265, at Page 310, records of Horry County, South Carolina, reference to which is hereby made for
a more complete description.

Portion of TMS # 151-00-04-204
Parcel S

ALL AND SINGULAR, that certain piece, parcel or lot of land, situate, lying and being in Horry
County, South Carolina, designated as “Parcel S” containing 65,065 sq. ft., 1.49 AC., more or
less, as shown on a map or plat entitlied “Boundary, Subdivision Combination Plat of Wild Wing
Plantation Parcels, U.S. Highway 501, City of Conway, Horry County, South Carolina, Prepared
for SLF IV / SBI Wild Wing, LLC”", dated April 8, 2015, and recorded April 10, 2015, in Plat Book
265, at Page 310, records of Horry County, South Carolina, reference to which is hereby made for
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a more complete description.
Portion of TMS # 151-00-04-204

Remainder of TMS 151-00-04-019

ALL AND SINGULAR, that certain piece, parcel or lot of land, situate, lying and being in Horry
County, South Carolina, designated as “Remainder of TMS 151 -00-04-019" containing 5,495,724
sq. ft., 126.16 AC., more or less, as shown on a map or plat entitled “Boundary, Subdivision
Combination Plat of Wild Wing Plantation Parcels, U.S. Highway 501, City of Conway, Horry
County, South Carolina, Prepared for SLF IV / SBI Wild Wing, LLC", dated April 8, 2015, and

recorded April 10, 2015, in Plat Book 265, at Page 310, records of Horry County, South Carolina,
reference to which is hereby made for a mare complete description.

Golf Course Land

Parcel A

ALL AND SINGULAR, that certain piece, parcel or lot of fand, situate, lying and being in Horry
County, South Carolina, designated as “Parcel A" containing 9,565,940 sq. ft., 219.60 AC., more
or less, as shown on a map or plat entitled “Boundary, Subdivision Combination Plat of Wild Wing
Plantation Parcels, U.S. Highway 501, City of Conway, Horry County, South Carolina, Prepared
for SLF 1V / SB! Wild Wing, LLC”, dated April 8, 2015, and recorded April 10, 2015, in Plat Book

265, at Page 310, records of Horry County, South Carolina, reference to which is hereby made for
a more complete description.

Portion of TMS # 151-00-04-019

Parcel C

ALL AND SINGULAR, that certain piece, parcel or lot of land, situate, lying and being in Horry
County, South Carolina, designated as “Parcel C* containing 848,839 sq. ft., 19.49 AC., more or
less, as shown on a map or plat entitled “Boundary, Subdivision Combination Plat of Wild Wing
Plantation Parcels, U.S. Highway 501, City of Conway, Horry County, South Carolina, Prepared
for SLF 1V / SBI Wild Wing, LLC”, dated April 8, 2015, and recorded April 10, 2015, in Plat Book

265, at Page 310, records of Horry County, South Carolina, reference to which is hereby made for
a more complete description.

Portion of TMS # 151-00-04-019

Parcel F

ALL AND SINGULAR, that certain piece, parcel or lot of land, situate, lying and being in Horry
County, South Carolina, designated as “Parcel F” containing 164,809 sq. ft., 3.78 AC., more or
less, as shown on a map or plat entitled “Boundary, Subdivision Combination Plat of Wild Wing
Plantation Parcels, U.S. Highway 501, City of Conway, Horry County, South Carolina, Prepared
for SLF IV / SBI Wild Wing, LLC", dated April 8, 2015, and recorded April 10, 2015, in Plat Book

265, at Page 310, records of Horry County, South Carolina, reference to which is hereby made for
a more complete description.

Portion of TMS # 151-00-04-019
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Parcel H

ALL AND SINGULAR, that certain piece, parcel or lot of land, situate, lying and being in Horry
County, South Carolina, designated as “Parcel H” containing 784,538 sq. ft., 18.01 AC., more or
less, as shown on a map or plat entitled “Boundary, Subdivision Combination Plat of Wild Wing
Plantation Parcels, U.S. Highway 501, City of Conway, Horry County, South Carolina, Prepared
for SLF 1V / SBI Wild Wing, LLC”, dated April 8, 2015, and recorded April 10, 2015, in Plat Book

265, at Page 310, records of Horry County, South Carolina, reference to which is hereby made for
a more complete description.

Portion of TMS # 151-44-01-119

Parcel |

ALL AND SINGULAR, that certain piece, parcel or lot of land, situate, lying and being in Horry
County, South Carolina, designated as “Parcel [” containing 332,597 sq. ft., 7.64 AC., more or
less, as shown on a map or plat entitled ‘Boundary, Subdivision Combination Plat of Wild Wing
Plantation Parcels, U.S. Highway 501, City of Conway, Horry County, South Carolina, Prepared
for SLF IV / SBI Wild Wing, LLC", dated April 8, 2015, and recorded April 10, 2015, in Plat Book

265, at Page 310, records of Horry County, South Caroling, reference to which is hereby made for
a more complete description.

Portion of TMS # 151-45-02-056

Remainder of TMS 151-00-04-202

ALL AND SINGULAR, that certain piece, parcel or lot of land, situate, lying and being in Horry
County, South Carolina, designated as “Remainder of TMS 151-00-04-202" containing 2,829,822
sq. ft.,, 64.96 AC., more or less, as shown on a map or plat entitled "Boundary, Subdivision
Combination Plat of Wild Wing Plantation Parcels, U.S. Highway 501, City of Conway, Horry
County, South Carolina, Prepared for SLF IV / SBI Wild Wing, LLC", dated April 8, 2015, and
recorded April 10, 2015, in Plat Book 265, at Page 310, records of Horry County, South Carolina,
reference to which is hereby made for a more complete description.

Remainder of TMS # 151-00-04-202
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STATEOFSOUTHCAROLINA ) DECLARATION OF PROTECTIVE COV ENANTS,
) RESTRICTIONS, EASEMENTS, CHARGES
COUNTY OF HORRY ) AND LIENS FOR WILD WING PLANTATION

THIS DECLARATION made this 26th day of September, 2006, by Wild Wing Company,
LLC, a South Carolina Limited Liability Company, with its principal place of Ba§inessocafed

in Myrtle Beach, South Carolina, hereinafter referred to as the "Declarant™ 5—‘? e
=. U
WITNESSETH: .00

%

0374

=< g

-
WHEREAS, the Declarant is the owner of the real property more particulardy destribeddn

p

Exhibit "A" of this Declaration, which Exhibit "A" is made a part and parcel hersof [i§this reference
and desires to develop thereon aresidential subdivision to be known as "Wild Wing Pidntation”; fd

WHEREAS, the Declarant, in its discretion, may incorporate additional real property as
additional phases of this development and bring same under this Declaration of Protective

Covenants, Restrictions, Easements, Charges and Liens for Wild Wing Plantation, but shall be imder
no obligation to do so; and,

WHEREAS, the Declarant is desirous of maintaining design criteria, location and
construction specifications, and other controls to assure the integrity of the development; and,

WHEREAS, each owner of 2 Lot in Wild Wing Plantation will be required to mnaintain and
construct homes in accordance with the design criteria herein contained; and,

WHEREAS, the Declarant desires to provide for the preservation ofthe values and amenities
in such development and for the maintenance of common lands and facilities, if any, and to this end,
desires to subject the real property described in Exhibit "A", to the covenants, restrictions,
easements, charges and liens hereinafter set forth, each and all of which is and are for the benefit of
said property and each owner thereof: and,

WHEREAS, the Declarant has deemed it desirable, for the efficient preservation ofthe valies
and amenities in such community, to create an agency to which will be delsgated and assigned the
powers of maintaining and administering the Development (as defined hereinafter), promulgating
rules and regulations for the usage of common areas in accordance with this Declaration,
administering and enforcing the covenants and restrictions and levying, collecting and disbursing
the assessments and charges hereinafter created; and,

WHEREAS, the Declarant has caused to be incorporated under the laws of the State of South
Carolina, as a Not-for-Profit corporation to be known as the Wild Wing Plantation Property Owner's
Association, Inc. for the purpose of exercising the aforesaid functions,

NOW THEREFORE, the Declarant declares that the real property described in Exhibit "A",
annexed hereto and forming a part hereof, is and shall be held, transferred, sold, conveyed and
occupied subject to the covenants, restrictions, easements, charges and Hens hereinafter sst forth.

RETURNTO
BELLAMY, RUTENBERG, COPELAND
EPPS, GRAVELY & BOWERS, PA.
POST OFFICE BOX 367

MYRTLE BEACH, SC 29578
bisin e LU0
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ARTICLET

Definitions

Section 1. The following words when used in this Declaration or any Supplemental
Declaration (unless the context shali prohibit) shall have the following meanings:

() "Annual Assessments" or "Assessments” shall mean an assessment established by the
Board of Directors for common cxpenses as provided for herein or by a subsequent
amendment which shall be used for the purpose of promoting the recreation, common benefit

and enjoyment of the Owners and occupants of all Lots and the operation, maintenance and
repair of the Common Area.

(b) “Architectural Review Board” or “A.R B." shall mean and refer to that committee or
board of Association (as hereinafter defined) created for the purpose of establishing and
enforcing criteria for the construction of improvements (including landscaping) within the
Properties. Initially, Declarant shall appoint all members of the Architectural Review Board

until such rights of Declarant terminate or are transferred to Association in accordance with
Article VII of this Declaration,

(c) "Association" shall mean and refer to Wild Wing Property Owners Association, Inc., its
Successors and Assigns.

(d) "Common Area" shall mean and refer to those areas of land, including the facilities to
be constructed thereon, if emy, shown and specifically designated as such on any subdivision
map of The Properties filed by Declarant or by any other means so designated by Declarant
and shall include an easement (as hereinafier provided) over the Lake and Lake Areas. Such
areas are intended to be devoted to the common use and enjoyment of the members of the
Association as herein defined, and are not dedicated for use by the general public. However,
no general plan or plat of the Properties showing adjoining areas which may later be
developed as additional phases of the Development shall be included as Common Areas nor
shall the Association or any Owner be entitled to any right, title or interest therein unless and
until such adjoining areas shall have been formally included as a part of the Development by
the Declarant pursuant to the terms hereinafter contained, Declarant reserves the right, but
shall be under no obligation, to build a swimming pool, clubhouse, playground, two @
tennis courts, beach area, boat docking slips and boat landing, as well as such other amenities
as Declarant may, in its sole discretion, determine to construct and dedicate same as a
Common Area. As to all conveyances of Common Areas by Declarant to Association,
Association agrees to accept title to such areas upon execution and delivery of a quit-claim
deed of conveyance provided (i) said Common Areas have been completed and are, subject
to normal wear and tear, in reasonable repair and condition, and (ii) reasonable provisions
have been made for the establishment of a reserve find budgeted for normal maintenance
thereof which such fund has been turned over to the Association.
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Provided however, the recording and reference to said plat shall not in and of itself be
construed as creating any dedications, rights or easements (negativereciprocal or otherwise),
all such dedications, rights and/or easements being made only specifically by this
Declaration, any amendment or supplement hereto or any deed of conveyance from
Declarant, its successors or assigns, as developer.

(e) "Declarant” shall mean and refer to Wild Wing Company, LLC, its Successors and
Assigns in the developmient of the Properties, but shall not include an Owner of an individnal
Lot located within the Properties.

(§ "Declaration” shall mean and refer to this Declaration of Protective Covenants,
Restrictions, Easements, Charges and Liens for Wild Wing Plantation.

(6)  "Design Criteria", "Plans", and "Specifications", and such like terms shall refer to and
encormpass the Plans, Specifications, Elevations, and Designs, including but not limited to,
exterjor finishes and textures, and exterior colors and materals for dwellings and
improvements to be constructed upon Lots within the Project as well as setbacks, locations,
etc. contained hereinafter in this Declaration.

h) "Development", "Project” "Wild Wing" and "Community" shall all mean and refer
to the project known as Wild Wing Plantation as hereafter developed by the Declarant.

@) "Lot" shall mean and refer to any plot of land intended for residential use, with
delineated boundary lines appearing on any recorded subdivision map of the Properties with
the exception of any Common Area shown on a recorded map. In the event any Lot is
increased or decreased in size by resubdivision, the same shall nevertheless be and remain
a Lot for the purpose of this Declaration. This definition shall not imply, however, thata Lot
may be subdivided if prohibited elsewhere in this Declaration. In the event that an Owner
desires to combine two (2) or more adjoining Lots for the purpose of constructing and
maintaining a single residence thereon, the resulting combined Lots shall from that date
forward be deemed one (1) Lot for the purposes of this Declaration, inclnding for the
purpose of determining Assessments in accordance with this Declaration.

6] “Lake” and “Lake Areas” means any Common Area or portion of a Lot or Lots on
which a Lake now exists or is later constructed by Declarant and “Lake” means a body of
water which now exists or is later constructed by Declarant and so designated.

(k) “Lake Maintenance Easement” means those areas identified on the recorded plai(s)
of the Property as *Lake Access/Maint Easmt (typ)” or similar designation which shall be

reserved to the Association for the purpose of performing maintenance of the Lakes in
accordance with the terms and provisions of this Declaration.
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)] "Member" shall mean and refer to all those Owners who are members of the
Association, as provided in Article IV hereof.

(m) "Owner" shall mean and refer to the record owner, whether one or more DETSONS OF
entities, of the fee-simple title to any Lot(s), but shall not mean or refer to any mortgagee or
subsequent holder ofa mortgage, unless and unti} such mortgagee or holder has acquired title
pursuant to foreclosure or any proceedings in Hew of foreclosure. Said term "Owner” shail
also refer to the heirs, successors and assigns of any Owner.

(n)  “"Properties” or “Property” shall mean and refer to all property including Lots and
Common Areas, as are subject to this Declaration, and which are described in Exhibit "A"
together with any additional phases that may be developed and specifically submitted to the
provisions of this Declaration pursuant hereto.

(0) “Personal watercraft”” means a boat less than sixteen feet in length which: (@) has an
outboard motor or an inboard motor which uses an internal combustion engine powering a
water jet pump as its primary source of motive propulsion, (ii) is designed with the concept
that the operator and passenger ride on the outside surfaces ofthe vessel as opposed toriding
inside the vessel; (iii) has the probability that the operator and passenger, in the normal
course of use, may fall overboard. Personal watercraft inciudes, without limitation, a vessel
where the operator and passenger ride on the outside surfaces of the vessel, even if the

primary source of motive propulsion is a propeller, and a vessel commonly known as a “jet
ski”,

(p) "Setback" shall mean an area along the boundary of a Lot where no building or other
Structures such as swimming pools or decks shall be permitted, without the express written
permission of Declarant or the Architectural Review Board, However, the location of normal
air handling and heat, ventilation and air conditioning units (and the associated approved
screening for such units) within such Setback area shall be permissible so long as it is in
conjunction with an approved residential structure located om a Lot.

(@9  "Subsequent Amendment" or "Supplemental Declaration” shall mean an amendment
to this Declaration which adds property fo this Declaration and makes it subject to the
Declaration. Such Subsequent Amendment may, but is not required to, impose, expressly
or by reference, additional restrictions and obligations and/or modifications to these
Restrictions on the land submitted by that Subsequent Amendment to the provisions of the
Declaration.

(@ “Special Assessments” shall mean an assessment established by the Board of
Directors from time to time for capital improvements, unique costs or expenses,
exfraordinary budget or expense items and the like.
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ARTICLE T

Uses of Property

Section 1, Conformity and Approval of Stractures. No structure, fence, sidewalk, wall,
SWimming pool, boat docking slip, bulkhead wall, landscaping (other than replacement of
landscaping in accordance with an approved plan) or other improvement shall be placed or altered
on any Lot except in accordance with the provisions of this Declaration and afier approval of the
Architectural Review Board as hereinafter provided in Article VII of this Declaration.

Section2. Subdivision of Lot. No Lot shall be subdivided except as hereinafter provided
and no building or residence, incinding porches, swimming pools or projections of any kind, shall
be erected so as to extend over or across any of the building lines as hereinafter established except
as herein provided. Provided, however, two or more Lots may be combined to provide one building

site in accordance with this Declaration, subject to the limitations contained in Article I of thig
Declaration,

Section 3. Increased Size of Lots. A Lot or Lots may only be subdivided provided the
effectis to increase the size of both of the adjoining Lots, In such cases, the Declarant may alter the
building lines to conform. Should the Owner or Owners of any Lots and/or portions of Lots which
have been combined for a single building site subsequently wish to revert to the original plan of
subdivision, or make any other combination which would not be in violation of this restriction, such
may be done only if the written consent of the Declarant is first had and obtained. In such instances,
the adjoining Lot Owners, or other Owners in the subdivision do not have the right to Teview, pass
on or interfere with such rearrangement of Lots, as such rights shall be exclusively that of the
Declarant or any successors or assigns to whom the Declarant may expressly have transferred such

rights, but the purchaser of any other Lot in the subdivision does not, by virtue of his status as a
purchaser, become any such successor or assign. -

Sectiond.  Alteration of Setback Lines in the Best Interest of Development. Where
becanse of size of Lot, shape of Lot, natural terrain, or any other reason in the sole opinion of the
Declarant, that the Setback lines of any Loi(s) should be altered or changed, then the Declarant
reserves unto itself, its successors or assigns, and no other, the right to change said Setback linss fo
meet such conditions. The Declarant specifically reserves the right to transfer and assign this Tight
of approval to the Architectural Review Board hereinafier established.

Section 5. Completion of Improvements. The exterior of all dwellings and other
structures constructed upon any Lot must be completed within one (1) year after the construction of
same shall have commenced, except where such completion is impossible or would result in great
hardship to the Owner or builder due to strikes, fires, national emergencies or natural calamities. No
building under initial construction shall be occupied until construction is completed, and all
necessary approvals of any governmental authorities have been obtained, and the Architectural
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Review Board has issued its certificate of completion in accordance with guidelines promulgated by
the Architectiral Review Board,

Section 6. Residential Use of Lots. Except as provided herein, all Lots shall be used for
residential purposes exclusively. No structures, except as hereinafter provided, shall be erected,
altered, placed or penmitted to remain on any Lot other than one (1) detached single family dwelling
constructed in accordance with the Plans and Specifications herein defined in Article IIL No
timesharing, interval ownership or other related ownership scheme shall be permitted. No separate
storage or other out building shall be permitted; all storage rooms must be attached to, form a pari
of and conform to the architectural scheme and appearance of the dwelling. In addition, no leasing
orrental of any dwelling shall be permitted having a duration of less than six (6) months. However,
Declarant or its assignee may maintain sales offices, models and construction offices upon one or
more Lots until all Lots located or to be located within the Properties (including all subsequent
phases) have been sold to third parties or Declarant no longer has the right to incorporate additional
property under the terms of this Declaration, Easements are hereby reserved through the Common
Area , including, without limitation, the easements shown on the plat (s) of the Property for nse by
Developer, for its nse and the nge of its agents, employees, licensees and invitees, for all pUIposes

in connection with the use, development and sales of the Property, including, without lmitation, for
the erection and maintenance of signage.

Section 7. Maintenance of Lots. It shall be the responsibility of each Lot Owner to
prevent the development of any unclean, unsightly, or unkept condition of buildings or grounds on
such Lot which shall tend to substantially decrease the beauty of the neighborhood as a whole or the
specific area. Each Owner shall maintain his Lot and shall keep underbrush and weeds mowed,
which shall include, without limitation, the mowing of Lots on which no residence has bsen built
not less than twice annually in October and May of each year.

Section 8. Nuisances. No noxious, unlawfil or offensive activity shall be carred on
upon any Lot, nor shall anything be done thereon tending to cause embarrassment, discomfort,
annoyance Or a nuisance to the neighborhood. No plants, poultry, animals (other than household
pets) or devices or things of any sort, the normal activities or existence of which are in any way
noxious, dangerous, unsightly, unpleasant or of a nature as may diminish or destroy the enjoyment
of other property in the neighborhood shall be placed, kept or maintained on any Lot. Without
limiting the foregoing, exterior lighting may not be so installed on any Lot as to illuminate any
portion of a neighboring Lot or to shine into any window or otherwise enter a dwelling located on
an adjoining Lot. Garage doors must be closed except when in use.

Section 9. Exclusion of Ahove Ground Utilities. All electrical service and telephone
lines shall be placed underground and no ontside electrical lines shall be placed overhead. No
exposed or exterior radio or television transmission or receiving antenna shall be erected, placed or
maintained on any part of the premises. Provided, however, that the normal service pedestals, and
similar equipment, used in conjunction with such underground utilities shall be permitted within the
development. Overhead ntilities shall be permitted during the construction period and until utility
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companies can place them underground. Except as hereinafter provided, no Owner shall install any
receiving or transmitting device which requires any exterior protrusion, nor shall any antennas or
other receiving or transmitting devices be located on any Lot. Notwithstanding the foregoing, the
following types of antennas may be installed, but only in accordance with reasonable rules and
regulations to be promulgated by the Architectural Review Board, which rules and regulations shall
include, without limitation , restrictions as to location, color and screening:

a dish antenna that is one (1) meter or less in diameter and is designed to receive
direct broadcast satellite service, including direct to home satellite service; B) an
antenna that is one (1) meter or less in diameter or diagonal measurement and is
designed to receive video programming services via multi-channel mnlti-point

distribution (wireless cable) providers (MMDS); or (C) an antenna that is designed
to receive television broadcast signals.

Section10.  Signs. Except as required by law, no billboards, posters or advertising signs
of any kind or character (specifically including “for sale” or “for rent” signs or posters) shall be
erected, placed, permitted, maintained or allowed to remain on any lot or improvement thereon
(including in any window) except for signs designating the Lot Owner and contractor on any Lot on
which a residence is then under construction. Such signs shall be of a uniform type and color as
approved by the Architectural Review Board znd shall be supplied by Association upon payment of
a fee for same by Owner. However, it shall be permissible for the Association to have a sign located

-on the Common Area, if the design, size and location of such sign is approved by Declarant, prior
to its erection. No other sign of any kind or design shall be allowed. Declarant reserves the right

to erect temporary or permanent signs identifying and/or advertising the Project on the Common
Area,

Section 11,  Prohibition Against Business Activity, Except as hereinafter provided, no
business activity, including but not limited to, a roorming house, boarding house, gift shop, antique
shop, professional office or beauty shop or the like or any trade of any kind whatsoever shall be
carried on upon a Lot or Lots. Nothing herein shall be construed to prevent a “home office” so long
as all activities are conducted within the residence and no customers, employees, clients or others
enter the Properties relative to such business activity. Provided, however, that nothing contained
herein shall be construed so as to prohibit the construction of houses to be sold on said Lots or the
showing of said houses for the purpose of selling houses in the subdivision, Nothing herein shall
be construed to prevent the Declarant from erecting, placing or maintaining signs, structures and
offices as it may deem necessary for its operation and sales in the subdivision.

Section12.  Mining and Drilling. No derrick or other structure designed for use in boring
for oil or natural gas shall be erected, placed or permitted upon any part of the premises, nor shall
any oil, natural gas, petroleum, asphalt or hydrocarbon products or materials of any kind be produced
or extracted from the premises.

Section 13.  Garbaee Disposal. Each Lot Owner shall provide garbage receptacles or
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similar facilities in accordance with reasonable standards established by the Declarant, or a roll-out
garbage rack of the type approved by the Declarant, which shall be visible from the streets on
garbage pickup days only. No garbage or irash jncinerator shall be permitted upon the premises.
No burning, burying or other disposal or garbage on any Lot or within the Project shall be permitted.
Provided that the Declarant shall be permitted to modify the requirements of this S ection 13 where
necessary to comply with orders of governing bodies,

Section14.  Temporarv Structures. No structure of a temporary character shall be placed
upon any Lot at any time, provided, however, that this prohibition shall not apply to shelters used
by the contractors during construction of the main dwelling house, it being clearly understood that

the latter temporary shelters may not, at any time, be used for a residence or permitted to remain on
the Lot after completion of construction.

Section 15.  Other Structures. No home, tent (other than small overnight tents used by
children which remain in place for less then 24 hours), bamn, iree house or other similar out-building

or structure shall be placed on any Lot at any time either temporarily or permanently, except as
provided in Section 14 above,

Section 16.  Storage Receptacles. No fiel tarks or similar storage receptzcles may be
located on the Lots (with the exception of small portable tanks for supplying fuel to gas grills and
gas logs for fireplace) nor may any such tanks or storage receptacles be buried underground,

Section17.  Clotheslines. No clotheslines or drying yards shall be located upon the
premises so as to be visible from any Cornmon Area or from any adjoining property or Lot

Section 18.  Water and Jrrigation Svsterns, No individual water supply system shall be
permitted upon any Lot. Furthermore, no wells may be drilled upon any Lot or Common Area for
supplying water, whether the same shall be used for lawn irrigation or otherwise. No drawing of
Wwater from any lake or pond shall be permitted. '

Section19.  Off-Sireet Parking. Adequate off-street parking shall be provided by the Lot
Owner herein for the parking of automobiles or other vehicles dwned by said Owner and said Owner
agrees not to park his automobile or other vehicles on the Streets or Common Areas in the
subdivision. No travel trailers or mobile homes, campers or other habitable motor vehicles of any
kind, whether self-propelled or not, school buses, trucks (other than non-commercial pickup trucks)
or commercial vehicles, or boat trailers or boats shall be kept, stored or parked overnight, either on
any Common Ares, any streets, or any Lot, except within enclosed approved garages or sheltered
from view from neighboring Lots, any adjacent property which is not part of the project or Common
Areas or within a portion of the Common Areas which may be hereafier specifically designated for
such use. Furthermore, no non-operative or junked vehicles (or parts thereof) may be kept on the
Properties. It shall not be permissible to make repairs to or “work on” vehicles, boats or other
watercratt while same are located on the Properties.
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Section 20.  Sewer Svstem. No surface toilets are permitted on the Properties. The
Grantee of any Lot assumes al} responsibility for obtaining the necessary pemits for attaching to the
public sanitary sewer and water system for the project, developer making no warranties or
representations thereabout.

Section21.  Firearms and Fireworks. No firearms or fireworks of any variety shall be
discharged upon the Lots or Common Areas, '

Section22.  Pets. No pet shall be permitted off of its owner's Lot when not on a leash.

Section 23,  Lakes and Lake Area(s). Subject to the rights of the Declarant, the
Association, their employees, heirs, successors and assi £os as set forth in the Declaration and except
as otherwise provided, no individual using a Lake, has the right to cross another Lot or trespass upon
shoreline not within a Common Area owned by the Association or within 2 Lake Area.
Notwithstanding the foregoing, Declarant, the Association and each and every Owner (subject to
Testrictions contained in this Declaration with regard to the simnltaneous use of Common Areas by
multiple Owners of a single Lot ), their respective successors, heirs and assigns, shall have a Tight
and easement over all Lakes and Lake Areas for entry thereon and the use thereof by Declarant or
any Owner and such Owner’s gusst(s) when accompanied by an Owner in accordance with the
Association’s rules and regulations, whether or not such Lake or Lake Area (or portions thereof) is
actually located upon a Lot or Lots. No Owner shall have the tight to exclude Declarant or any
Owner and such Owner’s accompanied guest(s) from any Lake or Lake Area because of such Lake
or Lake Area being partially located within the bounds of any Lot(s). Such easements shall be
appurtenant to, and pass with, the title to each Lot. No one shall do or permit any action or activity

which could result in pollution of any Lake, diversion of water elevation of any Lake level, earth
disturbance resulting in silting or any other conduct which could result in an adverse effect upon
water quality, drainage or proper Lake management except as provided in the Declaration. No
docks, piers or other structures may be erected in, over or adjoining any Lake, except foraboat dock
stip and associated bulkhead walls constructed in striet accordance with guidelines promulgated by
the Architectural Review Board. Furthermore, no Lake may be used by any Owner for the purpose
of providing water for irrigation purposes. A Lake may be used for swiraming, boating, and other
recreational purposes only in accordance with rules and regulations promulgated by Association, as
such rules and regulations may now or hereafter be adopted, amended and/or modified. Such rules
and regulations may include restrictions as to type, length and horsepower of any boats to be used
upon such Lake(s). Furthermore, no personal watercraft (as defined in this Declaration) may be used
or located upon any Lake or Lake Areas. Lakes and Lake Areas may or may not exist on the
Property, and the reference throughout this Declaration to Lakes and Lake. Areas is made in order
to address Lakes and Lake Areas, if any, which now exist or are later constructed upon the Property.
The installation on the Property of any Lake or Lake Area shall be within the sole discretion of the
Declarant, and under no circumstances shall the Declarant be required or obligated to install any lake
or Lake Area. Only the Declarant and the Association shall have the right to store items or develop
recreational facilities upon any Common Area owned by the Association adjacent to a Lake.
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Declarant reserves unto itself, its designated successors and assigns, the right to increase or decrease
the level of the waters of any Lake, from tims to time, without obtaining the consent or approval of
Association or any Owner(s) and without liability for such actions,

ARTICLE III

Construction in Accordance
with Plans and Specifications

Section 1. General. All struchires of every type and description shall be constructed,
placed or erected within the Development in accordance with the provisions of this Articls I
together with other applicable provisions of this Declaration,

Section2. ' Size of Residences and Lot Coverage. All residences to be constructed upon

any Lot shall have 2 minimum of 2,000 square feet of enclosed heated floor space for single level
dwellings, exclusive of porches, decks and garages, and 2 minimum of 2,400 square feet of enclosed
heated floor space in multi-level dwellings (with not less than 1, 600 square feet of enclosed heated -
tloor space on the first level), exclusive of porches, decks and garages as herein defined. For
purposes of this Declaration, a single level or one story dwelling shall be a dwelling having living
areas on only one level while a multi-leve} or two story dwelling shall be a dwelling having living
areas located on more then one level within the dwelling. In addition, each residence must include
an enclosed garage. While Declarant may not mo dify the provisions of this Section with regard to
the Property being hereby submitted to the terms and provisions of this Declaration as Phase I,
Declarant expressly reserves the tight, in its sole discretion, to modify the terms of this Section as
to any subsequent property submitted to the terms of this Declaration as additional phase(s) by
subsequent amendment or supplemental declaration, Such subsequent amendment or supplemental
. declaration shall specify the modifications of this Section (if any) applicable to such additional
property or phase so incorporated under the terms of this Declaration.

Section3.  Setbacks. No building or structure, including porches, swimming pools or
projections of any kind, shall be erected so as to extend over or across any of the Setback lines so

as to be nearer fo the Lot boundary line than such Setback line. The Setback lines for each Lot shall
be as follows:

Front Setback Line - 35 feet from front Lot Boundary Line
(As to all Lots except as otherwise specifically provided in this section)

Front Setback Line

(Lots 248 through?251,

Lots 265 through 297 and Lots

305 through 331, inclusive) - 20 feet from front Lot Boundary Line

Page - 10 -

1634 BLF-WW-1610

L8T1¥09¢dI.TOZ#ASYD - SYATd NONINOD - AHHOH - INd 70:T S0 /el TZ0Z - d311d ATIVOINOHLO3 13



Side Setback Line - 10 feet from each side Boundary Line of the Lot
(As to all Lots except as otherwiss specifically provided in this section)

Rear Setback Line - 35 feet from the Rear Lot Boundary Line
(On Lots which do not adjoin a Lake or Lake Area and are not otherwise specifically
provided for in this section)

Rear Setback Line - 23 feet measured from the Lake Maintenance
Easement boundary line on the upland or high ground
side of the Lake Maintenance Easement

(On Lots which adjoin a Lake or Lake Area and are not otherwise specifically provided for
in this section)

Rear Setback Line (Lots 248

through?51, Lots 265 through 297

and Lots 305-331, inclusive) - 20 feet measured from the Lake Maintenance
Easement boundary lineon the upland or high ground
side of the Lake Easement

However, (a) the location of normal air handling and heat, ventilation and air conditioning units and
associated approved screening within such Setback area shall be permissible so long as it is in
conjunction with an approved residential structure on said Lot, (b) roof overhangs not to exceed
twenty-four (24") inches from and as a part of the main dwelling may extend unto the Setback area,
and (c) boat dock slips and bulkheads constructed in strict accordance with plans approved by the
Architectural Review Board may extend into setback and Lake maintenance easement areas.

Notwithstanding the foregoing, Declarant reserves the rights provided in Article II, Section
4 of this Declaration fo modify said setback lines.

ARTICIEIV

Membership and Voting Rights in the Association

Section 1. Membership. Every person or entity who is an Owner of any Lot which is
subjected by this Declaration to assessment by the Association shall be a Member of the Association.
Membership shall be appurtenant to and may not be separated from ownership of any Lot which 1s
subject to Assessment.

Section 2, Atticles of Incorporation and Bvlaws. A copy ofthe Articles of Incoqura'tion
ofthe Association and Bylaws of the Association are attached hereto as Exhibit "B" and Exhibit "C",
respectively, and made a part and parcel hereof.
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Section 3. Voting Rights. The Association shall have two (2) classes of voting
membership.

Class A, Class A Members shall be all Owners excepting the Declarant, Class A
Members shall be entitled to one (1) vote for each Lot in which they haold the interest
required for membership by Section 1 above. When more than one person holds such
interest or interests in any Lot, the vote attributable to such Lot shail be exercised as such

persons mutually determine, but in no event shall more than one (1) vote be cast with respect
to any such Lot.

Class B. The sole Class B Member shall be the Declarant. The Ciass B Member shall be
entitled to total votes in an amount equal to twice the number of the class A votes plus one.
The Class B membership shall cease and become converted to Class A membership uponthe
conveyance 0 Lot Owners of all Lots subject to this Declaration, or December 31, 2015,
whichever first occurs, In addition, Declarant may terminate the Class B membership upon
written notice to Association.

When a purchaser of an individual Lot or Lots takes title thersto from the Declarant, he
automatically becomes a Class A Member.

ARTICLE V.

Property Righis in the Common Areas

Section 1. Member's Easements of Enjoyment.. Subject to the provisions of Section 3
of this Article, every Member shall have a right and easement of enjoyment in and to the Common
Areas, and such easement shall be appurtenant to and shall pass with the title to every Lot. Thisright
and easement shall be for use in common with all other such members, their tenants, guests and
invitees. In the event that Declarant incorporates additional land undér the provisions of this

Declaration pursuant to Article IX of this Declaration, all Owners of Lots within such additional
phases shall have the same rights and privileges with regard to use of the Common Areas as the
Ownzers of Lots originally made subject to this Declaration.

Furthermore, and notwithstanding anything in this Declaration to the contrary, any owner of a lot
within the subdivision located near to the Property which is known as “The Sanctuary at Wild
Wing”(the “Sanctuary”) may use the swimming pool, tennis court(s) and Owner’s Clubhouse
facilities (at such time as the same may be constructed) located within the Common Areas of the
Development upon payment by such owner of an annual fee to the Association, which fee shall be
equal to thirty-five (35%) percent of the regular annual assessmert assessed by the Association
against each Lot (and the Owner thereof) within the Development, as the same changes from time
to time. Such usage shall be in accordance with the rules end regulations promulgated by the
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Association for the members thereof. However, nothing herein shall create any ownership or
membership rights in the owners of lots within the Sanctuary nor shall any of such owners within
the Sanctuary have any rights to vote or otherwise manage the Association of the Common Areas.

Section 2. Title to Common Areas. Subject to the provisions of Article I, Section C, the
Declarant hereby covenants for itself, its successors and assigns, it will convey to the Association,
by Quit-Claim Deed, fee simple title to the Common Areas (excluding any portions of Lakes and
Lake Areas which are located within the bounds of any Lot) upon the conditions set forth herein, free
and clear of all encumbrances and liens, sxcept those created by or pursuant to this Declaration and
except for those rights reserved unto the Developer pursuant to this Declaration, Associztion shall

accept such conveyance of the Common Areas (which may include streets, roads and drainage
facilities).

In Heu of the conveyance provided for herein with regara to the streets, roads, and/or
drainage facilities. Declarant may canse such streets, roads and/or drainage facilities to be dedicated
to any governmental entity, as provided for in Section 3(a) hereof,

Section 3. Extent of Member's Easements. Therighis and easements created hereby shall
be subject to the following:

(a) The right of the Declarant, and/or of the Association, to dedicate, transfer or convey
all or any part of the Comnon Areas, with or without consideration, to any governmental
body, distrct, agency or authority, or to amy utility ‘company, provided that no such
dedication, transfer or conveyance shall adversely limit the use of the Common Areas bythe
Members of the Association;

) The right of the Declarant, and/or of the Association, to grant and reserve easements
and rights-of-way through, under, over and across the Common Areas, for the installation,
maintenance and imspection of lines and appurtenances for public or private water, sewer,
drainage and other utilities and services, including, without limitation, a cable (CATV)or
community antenna television systern and irigation or lawn sprinkler systems, and the right
of the Declarant to grant and reserve easements and rights-of-way through, over and upon
and across the Common Areas for the completion of the Developraent, and for the operation
and maintenance of the Common Areas;

{c) The right of the Association, as provided in its By-Laws, to suspend the enjoyment
rights of any Owner in the Common Areas for any period during which any assessment
Temains unpaid, and for any period during which the Owner is in violation ofthis Declaration
or the rules and regulations of the Association and in addition thereto (and without limiting
the foregoing periods) for a period not to exceed thirty (30) days for any infraction of its
published rules and regulations.
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(d  Therights of the Association, in accordance with law, its Articles of Incorporation

and By-Laws, to borrow money for the purpose of improving the Common Areas and in
pursuance thereof, to mortgage the same,

(6)  Restrictions and easements contained on any plat or other instrument filed of record
with respect to the Properties.

63) The right of Declarant to grant and/or dedicate non-exclusive easements across
the Common Area in favor of other property of Declarant.

(g)  The right of Declarant to develop Wild Wing Plantation, wbich-may or may not
include additional property, in such manner as it may determine, in its sole discretion.

Section 4. Maintenance. Subject to the provisions herein contained, the Association

shall at all imes maintain all Common Areas, Lakes and Lake Areas in good repair, and shall repair
or replace as often as necessary, the paving, drainage structures, street Lighting fixtures, Jandscaping,
enfrance signage, and other amenities (except utilities) sitnated on the Common Areas. Association
shall also cause the landscaping, entrance features and signage at the entrance to the Property to be
maintained at Association's expense. Notwithstanding the foregoing, it shall be the responsibility
of each Owner of a Lot located adjacent to a Lake or Lake Area to maintain that portion of the bank
of the Lake or Lake Area bordering such Owner’s Lot, at such Owner’s sole expense, in a manner
to prevent erosion of the Lake bank and in accordance with rules and regulations to be promulgated
by the Board of Directors of Association. The Board of Directors acting on a majority vote shall
order all work to be done and shall pay for all expenses including all electricity consumed by the
lighting located in the Common Areas and all other common expenses. All work pursuant to this
Section and all expenses hereunder shall be paid for by such Association through assessments
imposed in accordance with this Declaration, Nothing herein shall be construed as preventing the
Association from delegating or transferring its maintenance obligations to the governmental authority
under such terms and conditions as the Board of Directors may deed in the besst interest of the
Association.

Section 5. Additional Structures. Neither the Association nor any Owner or any group
of Owners shall, without the prior written approval of Declarant, erect, construct or otherwise locate
any structure or other improvement in the Common Areas.

Section 6. Delegation of Use.

() Family. The right and easement of enjoyment granted to every Owner in
Section 1 of this Article may be exercised by members of the Owners' family who occupy the
residence of the Owner within the properties.
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®) Tenants, The right and easement of enjoyment granted to every Owner in
Section 1 of this Article may be delegated by the Owner to his tenants who occupy a residence
within the Properties.

(c) Guests, Recreational facilities, if any, situated upon the Properties may be
utilized by guests of an Owner accompanied by such Owner or tenants sabject to the rules and
regulations of the Association governing said use and as established by its Board of Directors,

Section 7. Rules and Regulations. The use of the Common Areas by an Owrer or
Owners, and all other parties anthorized to use same, shall be at all imes subject to such reasonable
rules and regulations as may be prescribed and established by the Association governing such use,
or which may hereafier by prescribed and established by the Association. Such rules and regulations
shall include a limitation on use of amenities within Common Areas (including Lakes) to a
designated Owner and such Owner’s family and/or significant other in cases of Lots owned by
multiple Owners who are not members of the same family. - For purposes of this section, “family”
shall mean and refer to a group of persons, each of whom is related to each other member of the
group through blood or mariage either as siblings or in direct lines of ancestry or descent. Such
designation of the Owner for purposes of use of the Common Areas may not be changed more often
than six (6) months and shall be made in writing to Association.

Section 8. Easement for Utilities and Lake Meintenance. The Declarant reserves unto
itself, its successors and assigns, a perpetual, alienable and reasonable easement and right of ingress
and egress, over, upon, across and under the Setback areas and easement areas on each Lot as shown
on the recorded map of the Properties and/or as set forth herein and over, upon, across and under the
Common Area for the erection, maintenance, installation and use of electrical and telephone wires,
cables, conduits, sewers, water mains and other suitable equipment for the conveyance and use of
electricity, telephone equipment, gas, sewer, water or other public convenience or utilities, including
an easement for privately owned television and other communications cable and equipment and for
the construction and maintenance of the Lakes and Lake Areas located (or to be located as shown
on the recorded plats of the Property) upon the Property. The Declarant may further cut drainways
for surface water when such action may appear to the Declarant to be necessary in order to maintain
reasonable standards of health, safety and appearance. These easements and rights expressly include
the right to cut any trees, bushes or shrubbery, make any grading of soil, or to take any other similar
action reasonably necessary to provide economical and safe utility or other installations and to

maintain reasongble standards of health, safety and appearance, Declarant furtherreserves the right
to locate wells, pumping stations, and tanks within residential areas on any Lot owned by Declarant.
It shall not be necessary to obtain the consent of Owners of Lots adj oining the existing uiilities and
pump station. Such rights may be exercised by the licensee of the Declarant but this reservation shall
not be considered an obligation of the Declarant to provide or maintain any such utility service. No
structures or other items, including walls, fences, paving or planting shall be erected upon any part
of the property which will interfere with the rights of ingress and egress provided for in this
paragraph. Specifically, except as herein provided, no Owner shall ersct any structure, including,
without limitation, walls, fences, paving or planting within the areas designated on the Plat of the
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Properties asa "Drainage Easement", “I.ake Maintenance Easement” or words of similar import nor
shall any Owner change the grade of any such easement area. In that regard, an easement for Ingress
and egress for the maintenance ofthe Lakes and Lake Areas is hereby reserved for the benefit of the
Association over all Iake Maintenance Easements. However, nothing herein shall restrict orprevent
the location of boat docking slips and bulkhead walls o accordance with plans approved by the
Architectural Review Board within any such easement or setback area. In the event that any such
approved boat docking slip is constructed within any Lake Maintenance Fasement on any Lot, the
Owner of such Lot shall make provision for such additional access around such boat docking slip

as is reasonably necessary for the purpose of Lake Maintenance as is reasonably acceptable to

Association. Each Owner shall keep drainage ditches and swales located on his/her Lot free and

unobstructed and in good repair and shall provide for the installation of such culverts upon such Lot

as may be reasonably required for proper drainage. Declarant may, at its sole option, convey any
such drainage easements to an appropriate governmental entity and/or the Association. The
easements referred to in this paragraph are, without limitation, those shown upon the recorded plat

of the Properties; as set out in easements of record; upon the plans of the Development; or which are
located on or under the ground.

In addition to the foregoing rights reserved to Declarant, and not in limitation thereof,
Declarant further reserves unto itself its successors and assigns, a perpetunal, alienable commercial
easement and right of ingress and egress over, upox, across and under the Common Areas and all
streets and roads within the Properties for the purpose of providing drainage and utility installation,
coustruction, reconstruction, and maintenance to adjacent property now or hereafter owned by
Declarant and for the installation and maintenance of any pipes, drainways or other installations
necessary for the foregoing and further for the installation, maintenance, repair, replacement and
operation of water lines and other utilities which serve or shall serve property presently owned by
Declarant. Declarant, its agents, confractors, servants, employees and assignees may enter upon the
easement areas for the purposes of maintaining, repairing, replacing and operating such water lines
and other utilities and drafnage facilities and for the purpose of installing additional utilities and
drainage facilities. Declarant further reserves unto itself, its successors and assigns, a perpetnal,
alienable easement and right-of-way over, under and across those areas designated as "Drainage
Easement" or like wording on the plat of the Properties referred to in Exhibit "A" hereto for the

purpose of providing drainage of the Properties and lands adjacent to the Properties and for the
installation, repair and maintenance of pipes and other facilities necessary for such drainage.
Declarant, its agents, contractors, servants, employees and assignees may enter upon any of the
casement areas so designated on the recorded plat of the Properties for the purpose of maintaining,
repairing, replacing and operating any of the drainage facilities, pipes, ditches, and drainage areas
located thereon. The Owners of Lots on which such easements are located shall not interfere in any
manner with such easements or any of the facilities located therein or the access thereto. Except for
boat docking slips and bulkheads constructed in accordance with plans approved by the Architectural
Review Board, no Qwner shall erect any structure or fence within such easement areas without the
prior written consent of Declarant. Declarant, its agents, employses and assignees shall have no
liability for damage which may occur to any structures or other iterns which may be located in such
utility and drainage easements and Declarant shall have no obli gation to replace any such structures
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which may be removed or damaged due to maintenance, repair or other work performed in such
casement areas. Declarani further specifically reserves unto itself, its successors and assigns, a
perpetual, alienable, commercial easement and right of ingress and egress over all Lots along an area
5 feet in width inside each boundary line of each Lot and along any Lot boundary line which adjoins
any of the strests of the Project. This easement is for the purpose of installation, maintenance and
repair of utilities and wtility systems and access. This easement shall be in addition to, and not in
limitation of, any and all other easements reserved unto the Declarant herein. Declarant further
reserves an casement of ingress and egress over and across all streets and roads of the Project which

such easements are and shall be for the purpose of ingress and egress to any property now owned or
hereafter acquired by Declarant, its successors and assigns whether or not such property is made a
part of the Project and whether or not such property adjoins the Project.

Section 9. - Sidewalk Easements on Lots. Declarant reserves for itself and the
Association, their successors, assigns and agents, a sidewalk easement ten (10) feet in width across
all Lots for use and enjoyment by the Owners of Lots and others, only under such rules as may be
promulgated by the Association from time to ime. The sidewalk easement is ten (10) feet in width,
lies on the Lots adjacent to the boundaries between Lots and all road rights-of-way, and includes the
right to usual and necessary access for purposes of construction, maintenance, repair, removal and
replacement of sidewalks. The provisions in this paragraph shall not be construed as an obligation
on the part of Declarant or the Association to undertake construction of any sidewalks, In the event
sidewalks are constructedon the easements reserved herein or in the road rights-of-way adjacent io

the Lots, the Association shall be responsible for the maintenance and management of such
sidewalks. ' '

ARTICLE VI,

Assessments for the Maintenance and Operation
of Common Areas and Facilities

Sectionl.  Initial Contribution. Upon the closing of the initial sale of each lot by the
Declarant, the purchaser of each Lot shall pay an initial contribution to the Association of One
Hundred and No/100 ($100.00) Dollars to provide initial resérve funds for the Association. Such
payment shall not in any waybe considered a prepayment of any regular or special assessment. Such
fands may be used by the Association in such manmer a5 the board of directors thereof shal] direct.

Section 2. Assessments. Liens and Personal Obligations Therefor. and Operation
Maintenance of Common Areas Solelv by the Association.

(a) Each and every Owner of any Lot or Lots within the properties, by acceptance of a
deed therefor, whether or not it shall be 50 expressed in any such deed or other conveyance,
shall be desmed to covenant and agree, to pay to the Association: (1) annual assessments or
charges; and, (2) special assessments for capital improvements, unique costs or expenses,
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extraordinary budget or expense items and the hike, such assessments to be fixed, established
and collected from time to time as hereinafter provided. The annual and special assessments,
together with such interest thereon and costs of collection thereof as are hereinafier provided
shall be a charge on the land and shall be a continuing lien upon the Lot or Lots against
which each such assessment is made. Each such assessment, together with such interest
thereon and costs of collection thereof ag are hereinafter provided, shall also be the personal
obligation of the Owner of such lot or Lots at the time when the assessment fell due.
Notwithstanding anything in this Declaration to the contrary, it is hereby declared that
through December 31, 2010, each Lot within The Properties shall be exempt, at Declarant's
option, from the assessments herein provided for (both annual and special) until such time
as such Lot is conveyed by the Declarant to an Owner other than the Declarant. However,
until such time as a Lot is conveyed by the Declarant to an Owner other than the Declarant,
the Declarant shall be assessed and pay to the Association, in lieu of an assessment thereof,
a sum equal to the actual amount of actual operating expendifures incurred by the
Association for thatportion of the calendar year less an amount equal to the total assessments
made by the Association against Owners of Lots other than those owned by the Declarant,
The actual operating expenditures for this purpose shall also include any reserve for
Teplacements or operating reserves. Commencing January 1, 2011, the Declarant shall be
subject to assessments as provided for in this Declaration so that it will pay assessments on
the .same basis provided for in this Declaration for other Lot Owners. In the event that
additional phases are subjected to the provisions of this Declaration, then it is declared that
until the later of: (1) January 1, 2011; or (5) five years after the date the amendments or
supplemental declarations submitiing such additiopal phase(s) are filed for record in the.
public records of Horry County, South Carolina, each Lot in such additional phase shall be
exempt from the assessment created herein until such time as the lot is conveyed by the
Declarant to an Owner other than the Declarant, Until such time as a lot in such additional
phase is so conveyed, the Declarant shall be assessed and pay to Association, in lien of an
assessraent, & sum equal to the actual amount of actual operating expenditures for that
portion of the calendar year less an amount equal to the total assessments made by
Association against Owners of Lots other than those owned by Declarant. Declarant may,
however, at its option, elect to pay assessments on the same basis as other Lot Owners as
opposed 1o the method referred to above. Such election may be made by Declarant at any
time, :

®) The Assessment levied by the Association shall be used exclusively for the purpose
of promoting the health, safety and welfare of the residents of the Development, and in
particular for the improvement and maintenance of the Common Areas, Lakes and Lake
Areas, now or hereafier designated or existing, including, but not limited to, the payment of
taxes and insurance thereon, and repair, replacement and additions thereof, the cost of labor,
equipment, materials, management and supervision thereof, and the cost of lawn and
landscaping maintenance, maintenance of the fencing and/or signage, the employment of
attomeys to represent the Association when necessary and such other needs as may arise. In
the event that Declarant performs any of the foregoing services for Association, including,
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but not limited to, accounting and bookkeeping services, it shall have the right to receive a.
reasonable fee therefore and such shall not be deemed to be a conflict of interest,

Section 3. Amount and Pavment of Annual Assessment. The Board of Directors of the
Association shall at all times fix the amount of the annual Assessment at an amount sufficient to pay
the costs of maintaining and operating the Common Areas and performing the other exterjor
maintenance required to be performed by the Association under this Declaration including adequate
reserves. The Board shall also fix the date of commencement and the zmount of the Assessment
against each Lot for each Assessment period (which shall be based on & calendar year), and shall,
at that time, prepare a roster of the Lots and Assessments applicable thereto, which shall be kept in
the Office of the Association and shall be open to inspection by any Owner. Written notice of the
Assessment shall thereupon be sent to every Owner subject thereto, In the event that any Lot is
subject to an assessment for only part of a calendar year, then the amount of such assessment shall

be prorated based on the portion of the assessment period for which such Lot is subject to an
assessment.

Each annual Assessment shall be fully payable in advance on the 1st day of January each
year, but the Board of Directors of the Association shall have the option to permit monthly or
quarterly payments. The exact amount of each annual Assessment shall be fixed by the Board of
Directors of the Association,

The Association shall, upon demand at any time, furnish to any Owner liable for any
assessment, a certificate in writing, signed by an officer of the Association, setting forth whether said
assessment has been paid. Such certificate shall be in recordable form and shall be conclusive
evidence of payment of any assessment therein stated to have been paid.

This Section shall not be amended as provided in this Declaration to eliminate or
substantially impair the obligation to fix the assessment at an amount sufficient to properly maintain
and operate the Contnon Areas and perform the exterior maintenance required to be performed by
the Association under this Declaration.

Section 4. Special Assessments for Capital Improvements. In addition to the annual

assessmenis, the Board of Directors of the Association, on behalf of the Association may levy, in any
assessment year, a special assessment applicable to that year only, for the purpose of defraying
unexpected repair or replacement of a described capital improvement upon the Common Areas,
including the necessary fixtures and personal property related thereto. The due date of any specified
assessment shall be fixed in the Resolution of the Board of Directors anthorizing such assessment.

Section 5. Paid Professionaj Manager. TheBoard of Directors of the Association may
employ & professional manager or managerial firm to supervise all the work, labor, services and
material required in the operation and maintenance of the Common Areas and in the discharge of
the Association's duties throughout the Community.
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Section 6, Effect of Non-Pavment of Assessment. The Personal Obligation of the
Owner: The Lien. Remedies of Association, If any assessment is not paid on the date when due,
then such assessment shall be deemed delinquent and shall, together with such interest thereon and
cost of collection thereof as are hereinafier provided, continue as a lien on the Lot or Lots, which
shall bind such Lot or Lots in the hands of the then Owner, his heirs, devisees, personal
Tepresentatives, successors and assigns. The personal obligation of the then Owner to pay such

assessment or reimbursement, however, shall remain his personal obligation and will also pass on
to his successor in title,

If the assessment or reimbursement is not paid within thirty (30) days after the due date, a
late charge in an amount to be specified by the Board of Directors of the Association may be
assessed and furthermore, the assessment shall bear interest from the date of delinquency at the rate
of eighteen (18%) percent per annum. In addition, the Association may bring legal action against
the then Owner personally obligated to pay the same or may enforce or foreclose the lien agains the
Lot or Lots in the same manner as amortgageis foreclosed; and in the event a Jjudgment is obtained,
such judgment shall include interest on the assessment or reimbursement as above provided znd a
reasonable attorney's fee to be fixed by the court, together with the costs of the action. The

Association may further file a notice of lien in the office of the Register of Deeds for Horry County,
South Carolina.

Section 7. Subordination of the Lien to Morteages. The lien of the assessments (and
reimbursement) provided for herein shall be subordinate to the lien of any mortgage or mortgages
now or hereafter placed upon any Lot subject to assessment and reimbursement; provided, however,
that such subordination shall apply only to assessments which have become due and payable prior
to a sale or transfer of such property pursnant to a decree of foreclosure, or any proceeding in lieu
offoreclosure. Such sale or transfer shall notrelieve such property from lability for any assessments

or reimbursements thereafter becoming due, nor from the lien of any subsequent assessment or
reimbursement. '

Section 8. Exempt Property. All Common Areas subject to this Declaration shall be
exerpted from the assessments, charges and liens created berein,

ARTICLE VII.

Architectural and Lendscane Control

Section 1. Architectural Review Board . The Architectural Review Board shall have the
right to approve or disapprove all architectural and landscaping plans and the location of any
proposed Improvements, The Architectural Review Board may, in its sole discretion, impose
Standards for construction and development which may be greater or more siringent than standards
prescribed in applicable building, zoning or other governmental codes.
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Section 2. The Architectural Review Board shall be a pernmanent committee of the
Association and shall administer and perform the architectural and landscape review and contro}
functions of the Association. The Architectural Review Board shall consist of five (5) voting

members who shall initially be named by the Declarant and who shall hold office at the pleasure of

the Declarant. Until termination of Declarant’s Class B membership status in the Association, as
defined in this Declaration, the Declarant shall have the right: to change the number of members on
the Architectural Review Board provided, however, that the Architectural Review Board shall at al]
times consist of i least three (3) members; to appoint all members of the Architectiral Review
Board; and to remove and replace all members appointed to the Architectural Review Board. The
Declarant shall determine which member of the Architectural Review Board shall serve as its
Chairman, or which members ofthe Architectural Review Board shall serve as Co-Chairmen. Inthe
event of the fallure, refuusal or inability to act of any of the members appointed by the Declarant, and
in the event that the Declarant fails to Al any such vacancy within thirty (30) days of such
occurrence, the remaining members of the Architectural Review Board shall fill such vacancy by
appointment. At such time as Declarant’s Class B membership status terminates or at such earlier
date as Declarant may decide, the Declarant shall assign to the Association the rights, powers, duties
and obligations of the Architectural Review Board, whereupon the Board of Directors shall
determine how many persons shall serve on the Architectural Review Board, provided that the
Architectural Review Board shall at all times consist of not less than three (3) members, shall
appoint the members of the Architectural Review Board shall provide for the terms of the mermbers
of the Architectural Review Board, and shall determine which member of the Architectural Review
Board shall serve as its Chairman. There shall be no requirement that any of the members of the
Architectural Review Board be a member of either the Association or an Ovwner within Wild Wing
Plantation. Any three (3) members of the Architectural Review Board shall constitute a quorum to
transact business at any meeting, and the action of the maj ority present shall constitute the action of
the Architectural Review Board.

Section 3. Buildines, fences. wails. etc. No building, fence, wall, boat docking slip,
landscaping or other improvements, and no change in topography, landscaping or any other item
originally approved by the Architectural Review Board shall be commenced, erected or maintained
upon The Properties, nor shall any exterior addition to or change be made until the plans and
specifications showing the nature, kind, texture, shape, height, materials, color and locations of the
same shall have been submitied to and approved in writing as to the harmony of the external design
and location in relation to the surrounding structures and topography by the Architectural Review
Board. Theright of approval herein reserved and granted shall include, without limitation, the right
to designate or re-designate which Lot line shall be the "front" in the case where a Lot is bordered
by more than one street. In the event the Architectural Review Board fails to approve or disapprove
any request within sixty (60) days after complete plans and specifications have been submitted to it
in accordance with the guidelines promulgated by the Architectural Review Board, the same shall
be deemed approved, and this Article shall be deemed to have been fully complied with, provided,
however, that no such failure to act shall be deemed zn approval of any matters specifically
prohibited by any other provision of this Declaration. Refusal of approval of plans, specifications
and plot plans or any of them may be based on any grounds, including purely aesthetic grounds,
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which in the sole and uncontrolled discretion of the Declarant or the Architectural Review Board
may seem sufficient. Any change in exterior appearance of any building, wall, fence or other

stractural improvements, and any change in the appearance of the landscaping, shall be deemed an
alteration requiring approval.

All construction of any nature shall further be subject to the provisions and requirements of
Article XV RESTRICTIVE COVENANT.

Section 4. Lot Filling, No Lot may be cleared, graded cut or filled for any reason until
the Architectural Review Board has reviewed and approved the application for approval of the
proposed improvement, The site plan, along with the tree survey and other documents required by

the Architectural Review Board, must clearly delineate the extent of clearing, grading, cutting and
filling. '

Section 3. Fee Schedule. The Architéctural Review Board may adopt a schedule of
reasonable fees for processing requests for approval. Such Fees, if any, shall be payable fo the
Association at the time that the plans and specifications and other documents are submitted to the
Architectural Review Board. The payment of such fees, as well as other expenses of the
Architectural Review Board required to be paid, shall be deemed to be an-individual Assessment,
enforceable against the Owner and the Lot as provided hereinabove. The Architectural Review
Board is expressly reserved the right and power, exercisable in its sole discretion, to procure the
services of a consultant ofits own choosing for purposes of assisting the Architectural Review Board
in its review of any plans ot specifications, and the cost of such consulting services shall be the
responsibility of the respective applicant or Owner of the subject property.

Section 6. Defects or Damages. Neither the Declarant, the directors or officers of the

Association, the members of the Architectural Review Board, nor arty person acting on behalf of any -
of them, shall be liable for any costs or damage incurred by an Owner or Association or any other
party whatsoever, due to any mistakes in judgment, negligerice or any action of the Architectural
Review Board in connection with the approval or disapproval of plans and specifications. Each
Owner or Association and occupant of any property within Wild Wing Plantation agrees, as do their
successors and assigns by acquiring title thereto or an interest therein, or by assuming possession
thereof, that they shall not bring any action or suit against the Declarant, the directors or officers of
the Association, the members of the Architectural Review Board, or their respective agents, in order
to recover any damages caused by the actions of the Architectural Review Board. The Association
shall indemmnify, defend and hold the Architectural Review Board and each of its members harmless
from all costs, expenses and liabilities, including attorneys’ fees, of all nature resulting by virtue of
the acts of the Architectural Review Board or its members. Neither the Declarant, the directors or
officers of the Association, the members of the Architeciural Review Board, nor any person acting
on behalf of any of them, shall be responsible for any defects in anty plans and specifications, nor for
any defects in any Improvements constructed pursuant thereto. Each party submitting plans and
specifications for approval shell be solely responsible for the sufficiency thereof and for the quality
of construction performed pursuant thereto, ,
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ARTICLE VI,

Exterior Maintenance. Reasonable Access

and Maintenance of Common Areas

Section ], Exterior Maintenance. The Owner shall maintain the struchures and grounds
on each Lot at all times in a neat and attractive manner. Upon the Owner’s failure to do so, the
Declarant, orthe Association (after the termination of Class B membership status of Declarant) may,
at its option, after giving the Owner ten (10) days written notice sent to his last known address, or
to the address of the subject premises, have the grass, weeds, shrubs and vegetation cut when and
as often as the same is necessary in its judgment, and have dead trees, shrubs and plants removed
from such Lot, and replaced, and may have any portion of the Lot resodded or landscaped, all of
which shall not be deemed a trespass, and all expenses of the Association under this provision shall
be a lien and charge against the Lot on which the work is done and the personal obligation of the
then Owner of such Lot. The Declarant or the Association, and its assigas, may likewise, afier
giving the owner ten (10) days written notice sent as aforesaid, enter upon such Lot(s) to remove any
trash, debris or garbage which has collected on said Lot(s) without such entrance and removal being
deemed a trespass, all at the expense of the owner of said Lot Upon the Owner's failure to maintain
the exterior of any structure in good repair and appearance, the Association may, at its option, after
giving the Owner thirty (30) days written notice sent to his last known address, make repairs and
improve the appearance in a reasonable and workmanlike marmer. The cost of any of the work
performed by the Association upon the Owner's failure to do so shall be immediately due and owing
from the Owner of the Lot and shall constitute an assessment against the Lot on which the work was
performed, collectible in a lump sum secured by a len against the Lot as herein provided.

Section2, Access atReasonable Hours. Forthe purpose of performing its fimction under
this or any other Article of the Declaration, and to make necessary surveys in connection therewith,
the Association, by its duly authorized agent and employees, or the Declarant during the period of
development, shall have the right to enter upon any Lot at reasonable houts, on any day except
Sundays aud holidays, on reasonable prior notice.

Section 3, Maintenance of Common Areas. It shall be the responsibility of the
Association to maintain the Common Areas. However, should the Declarant (prior to conveyance
to the Association) or the Assaciation (after the termination of the Class B status of Declarant),
decide to transfer any portion or all of the areas designated or to become, by conveyance, Common
Areas to governmental anthority, as they have the right to do, such duty to maintain same shall cease
as to that portion so transferred,
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ARTICLEIX.

Phased Development

Section 1. Phase I The real property which is, and shall be held, transferred, sold,
conveyed and occupied subject to this Declaration is located in Horry County, South Carolina, and
is more particularly described on Exhibit "A" attached hereto and made a part and parce] hereof.

Section 2. Additional Phases. The Declarant may, at its option, from time to time bring
other land under the provisions hereof by recording a Supplemental Declaration(s) or amendment
stating its intention to so incorporate additional real estate. Declarant may incorporate such
additional Jand under the provisions hereof in any number of additional phases as it may so desire.
Such Supplemental Declaration(s) or amendment shall not require the vote or consent of the

association or any Owner. Any such Supplemental Declaration(s) shall be effective upon the filing

thereofin the public records of’ Horry County, South Carolina. Such Supplemental Declaration shall
describe the real property to be brought under the provisions hereof, Any such property to be
brought under the provisions of this Declaration must Be contignous or near to property already
subjected to the provisions of this Declaration at that time and must be owned by Declarant or its
successors and assigns as developer, Declarant may bring such additional real estate under the terms
hereof either in whole or in part and may do so in multiple phases. Upon the Declarant's election
to incorporate additional real estate hereunder, all of such real estate so incorporated shall be as fully
covered hereby as if a part of the original Development. However, Declarant reserves the right unto
itselfto change or modify the restrictions applicable to such additional phases by such supplemental
declaration, which changes or modifications may include, without limitation, increasing or
decreasing the size of Lots within such phases(s), modifying the building setback lines within such
phases(s) and changing architectural and material requiremenis and minimum home size
requirements within such phase(s). Subject to the foregoing, all property so incorporated shall be
subject to all the declarations, covenants, easements, Hens, restrictions and duties as herein
contained, together with such additional restrictions and obligations or modifications to these
Restrictions as Declarant may impose on the land being submitted to the provisions of this
Declaration by such Supplemental Declaration(s). Declarant shall have the unilateral right to transfer
to any other person or entity the said right to submit additional property to the provisions of this
Declaration. Declarant shall have no obligation to develop any land adjoining the Properties in
accordance with this Declaration and may develop same in any manner it may desire and further,
Declarant, in the event that it should decide to develop any additional land located adjacent to the
Properties, in its sole discretion, shall have no obligation to make same a part of this Project or
subject to this Declaration. THE DECLARANT SHALL BE UNDER NO OBLIGATION TO
DEVELOP ADDITIONAL PHASES AND NONE OF THE REMAINING PORTION OF THE
PROPERTY DESCRIBED HEREIN SHALL BE DEEMED A PART OF ANY SCHEME OF
DEVELOPMENT UNTIL ACTUALLY BROUGHT UNDER THESE RESTRICTIONS AS
HEREIN PROVIDED.
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Section 3. Reservation of Additional Easements and Richts. Declarantreserves for itself
and its successors and assigns as developer (and all conveyances by Declarant to Association of
Common Areas shall be deemed to automatically reserve) easements over, under and across all
Common Areas for ingress and egress and for construction and completion of construction and
development of this phase and all future phases of the Development and/or for the construction and
development of other property of Declarant, whether or not such other property is submitted to the
terms and provisions of this Declaration, including, without imitation, easements forthe installation,
construction, reconstruction, repair, maintenance and operation of all utility services; said easements
to be in addition to and not in lieu of any other rights or easements reserved by Declarant herein or
in any supplement hereto or any other conveyance by or to Declarant or its predecessors in title.

ARTICILE X.

Rights of Mortaagees

Rights of Morteagees or Third Parties. Should a mortgagee or third party acquire the rights
of Declarant, by way of foreclosure or otherwise in adjoining or neighboring property contained
within the property contiguous to the property subject to this declaration, as same may exist from
time to time, it shall be allowed full use of all rights, easements, rights-of-way and utilities contained
within The Properties for the purpose of serving such adjoining or neighboring areas. These rights
shall also inure to the benefit of Declarant should it retain or be the Owner of any portion of said
property. Any of such parties may elect to bring additional phases under this Declaration.

ARTICLE X1

Insurance and Casualty Losses

Section 1. Insurance. The Association's Board of Directors, orits duly authorized agent,
shall have the authority to and shall obtain blanket all-risk insurance, if reasonably available, for all
insurable improverments on the Common Area. If blanket all-risk coverage is not reasonably
available, then at a minimum an insurance policy providing fire and extended coverage shall be
obtained. This insurance shall be in an amount (as determined by the insurance underwriter)
sufficient to cover one hundred (100%) percent of the replacement cost of any repair or
reconstruction in the event of damage or destruction from any insured hazard.

The Board shall also obtain a public liability policy covering the Common Area, Buffer area
and any other areas Association is permitted to enter upon, the Association and its Members for all
damage or injury caused by the negligence of the Association or any of its Members or agents. The
public Hability policy shall have at least a One Million and No/100 ($1,000,000.00) Dollar single
person limit as respects bodily injury and property damage, a One Million and No/100
(51,000,000.00) Dollars limit per occurrence, and a Five Hundred Thousand and No/100
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(8500,000.00) Dollar minimum property damage limit.

Cost of insurance coverage obtained by the Association for the Common Area shall be
included in the Assessment,

All such insurance coverage obtained by the Board of Directors chall be written in the nams
of the Association as Trustee for the respective benefitted parties, as further identified in (b) below.
Such insurance shall be governed by the provisions hereinafter set forth:

(a) All policies shall be written with a company licensed to do business in South Carolina
which holds a Best's rating of A or better as is assigned a financial size category of XT or larger as

established by A M. Best Company, Inc., if reasonably available, or, if not available, the mostnearly
equivalent rating.

(b) All policies on the Common Area and fencing referred to above shall be for the benefit
of the Association and Declarant shall be named as additional insured.

(c) Exclusive authority to adjust logses under policies in force on the Common Areas and
said fencing obtained by the Association shall be vested in the Association's Board of Directors.

(d) In no event shall the insurance coverage obtained and maintained by the Association's

Board of Directors hereunder be brought into contribution with insurance purchased by individual
Owners. '

(e) The Association's Board of Directors shall be required to make every reasonable effort
to secure insurance policies that will provide for the following:

(® =a waiver of subrogation by the insurer as to any claims against the
Association’s Board of Directors, its manager, the Owners, and their
respective tenants, servants, agents, and guests;

(ii) that no policy may be cancelied, invalidated, or suspended on account of
the conduct of any Director, officer, or employee of the Association or its
duly authorized manager without prior demand in writing delivered to the
Association to cure the defect and the allowance of a reasonable time

thereafter within which the defect may be cured by the Association, its

manager, its.Owner, or mortgagee;

(i) that any "other insurance” clause in any policy exclude individual
Owners' policies from consideration; and

(iv) That no pélicy may be cancelled or substantially modified without at
least ten (10) days’ prior written notice to the Association.
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Association, its successors and assigns, members, officers and directors do hereby knowingly
and voluntarily forever release and discharge Declarant, its principals, officers, managers, members,
employees, agents and/or contractors, their heirs, successors and assigus, from any and all claims at
law or equity, including, without limitation, indemnification and/or subrogation, in anyway arising
from our related to conditions of the Property, accidents, personal injury, occurences or the like, in
anyway relaing to or arising from the prior use of the Property as part of the Bombing and Gunnery
Range, to specifically include, without limitation, active or inactive ordnance upon the Property.

In addition to the other insurance required by this Section, the Board shall obtain, as a
tommon expense, worker's compensation insurance, if and to the extent necessary, and a fidelity
bond or bonds on directors, officers, employees, and other persons handling or responsible for the
Association’s funds. However, no fidelity bond shall be required as long as the class B Member
exists. The amount of fidelity coverage shall be determined in the directors' best business judgment
but may not be less than three (3) months' assessments, plus reserves on hand, Bonds shall contain
a waiver of all defenses based upon the exclusion of persons serving without compensation and may
not be cancelled or substantiaily modified without at least ten (10) days’ prior written notice fo the
Association. :

The Association may purchase officers and directors lability insurance, if reasonably
available and the Board of Directors of the Association approves the purchase of same. However,
every Director and every officer of the Property Owners Association shall be indemnified by the
Association against all expenses and Liabilities, including attorney's fees, reasonably incurred byor
imposed upon him in connection with any proceeding to which he may be a party, or in which he
may become involved, by reason of his being or having been a Director or Officer of the Association,
whether or not he is a Director or Officer at the time such expenses are incurred, except in such cases
wherein the Director or Officer is adjudged guilty or willful misfeasance or malfeasance in the
performance of his duties; provided, that in the event of auy claim for reimbursement or
indemnification hereunder based upon a sefilement by the Director or Officer seeking such
reimbursement or indemnification, the indemmification hersin shall only apply if the
Board of Directors approves such settlement znd reimbursement as being in the best interest of the
Association. The foregoing right of indemnification shall be in addition to and not exclusive of all
other rights to which such Director or Officer may be entitled.

Section 2. Disbursement of Proceeds, Proceeds of insurance policies shall be disbursed

as follows:

(2) If the damage or destruction for which the proceeds are paid is to be repaired or
reconstructed, the proceeds, or such portion thereof as my be required for such purpose, shall be
disbursed in payment of such repairs or reconstruction as hereinafter provided. Any proceeds
remaining afier defraying such costs of repairs or reconstruction to the Common Area or, in the event
10 repair or reconstruction is made, shall be retained by and for the benefit of the Association and
placed in a capital improvements account.
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(b) Ifitis determined, as provided for in Section 4 of this Article, that the damage or
destruction to the Common Area for which the proceeds are paid shall not be repaired or
reconstructed, such proceeds shall be disbursed in the manmer provided for excess proceeds in
Section A above. However, repair or replacement of the affected Common Area must be made
unless prevented by law or governmental rule or regulation.

Section 3. Damage and Destruction.

(2) Immediately after the damage or destruction by fire or other casualty to all or any part
of the Properties covered by insurance written in the name of the Association, the Board of Directors,
or its duly authorized agent, shall proceed with the filing and adjustment of all claims arising under
such insurance and obtain reliable and detailed estimates of the cost of repeir or reconstruction of
the damaged or destroyed Common Areas, Repair or reconstruction, as used in thig paragraph,
means repairing or restoring the Common Areas to substantially the same condition in which they
existed prior to the fire or other casualty.

(b) Any damage or destruction to the Common Area shall be repaired or reconstructed unless
the Board of Directors of the Association, shall decide within thirty (30) days after the casualty not
to repair or reconstruct. If for any reason either the amount of the insurance proceeds 1o be paid as
a result of such damage or destruction, or reliable and detailed estimates of the cost of repair or
reconstruction, or both, are not made available to the Association within said period, then the period
shall be extended until such information shall be made available; provided, however, such extension
shall not exceed sixty (60) additional days. No morigagee shall have the right to participate in the
determination of whether the Common Area damaged or destroyed shall be repaired or
recomstructed.

(c) Inthe event that it should be determined in the manner described above that the damage
or destruction shall not be repaired or reconstructed and no alternative improvements are authorized,
then and in that event the affected portion of the Common Area shall be restored to their natural state
and maintained by the Association, in a neat and attractive condition.

Section4.  Repair and Reconstruction. If the damage or destruction for which the
insurance proceeds are paid is to be repaired or reconstructed, and such proceeds are not sufficient
to defray the cost thereof, the Board of Directors shall, without the necessity of a vote of the
Members, levy a special assessment against all Owners in proportion to the number of Lots owned,
provided, if the damage or destruction involves a Lot or Lots only Owners of the affected Lots shall
be subject to such assessment. Additional assessments may be made in like manner at any time
during or following the completion of any repair or reconstruction.

Section 3. Declarant has contracted and paid for Pollution Legal Liability Policy #PLS
1959333 written by American International Specialty Lines Insurance Company (the™Policy”, which
term shall include substitute policies, renewals, replacement policies or the Iike), which such policy
is procured responsive to portions of the Developrment, Project, Wild ‘Wing, Community, Properties
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or Property, as defined herein, having been determined by the United Stated Army Corps of
Engineers to be within the former Conway Bombing and Gunnery Range. See Articles XV and XV1
herein. The effective anniversary dates of the Policy are December 27, 2005 thru December 27,
2015, after which the Association Board of Directors may, in its discretion, elect to renew, extend,
replace or discontinue such coverage. The Association Board of Directors shall not discontinue such
coverage at any time prior to the expiration of the original effective anniversary date recited above.

The Policy has or shail be amended to include the Association as an Additional Named
Insured. Immediately thereupon, Thé Association agrees and hereby does accept contractual liability
obligations to indemxnify and hold harmless Declarant, Members, Owners, their successors, heirs and
assigns, their guests, licensees, invitees or others upon the Development, Project, Wild Wing,
Community, Properties or Property, as defined herein, to the firll extent coverage exists, and only
to such extent, pursuant to the terms and conditions of the Policy.

The Association shall report, notice and facilitate the handling and management of any such
claims and shall and hereby does assume responsibility for any Self Insured Retention (deductible)
applicable thereto. Any and all Self Insured Retention amounts shall be borne by the Association

and charged to the Members as a portion of Annual Assessments and/or Special Assessments as
defined herein.

In the event Insurance Coverage in these regards is unavailable for any reason, including
inapplicability, non-renewal, lapse or otherwise, Member and/or Ovwner, its, his, her or their (as the
case may be) heirs, successors and assigns, do hereby knowingly and voluntarily forever release and
discharge Association, its principals, officers, managers, members, employees, agents and/or
contractors, their heirs, successors and assigns, from any and all claims at law or equity in any way
arising from or related to conditions of the Property, accidents, personal injury, occurrences or the
like in any way related to or arising from the prior use of the Property as part of the Bombing and
Gunnery Range, to specifically include, without Limitation, active or inactive ordnance upoa the
Property.

ARTICLE XTJ.

General Provisions

Section ]. Time of Essence. Tt is agreed that time is of the essence with regard to these
restrictions, protective covenants, limitations and conditions.

Section2. Enforcement. Inthe eventofa violation or breach of any of these restrictions
by any Owner, or agent, or agent of such Owner, the Owners of Lots in the subdivision, or any of
ther, jointly or severally, the Declarant and/or the Association shall have the right to proceed at law
or in equity to compel a compliance to the terms hereof or to prevent the violation or breach in any
such event or to recover damages. In addition to the foregoing, the Declarant, its successors and
assigns, shall have the right, but shall be under no obligation whenever there shall have been built
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on any lot in the subdivision any structure which is in violation of these restrictions, to enter upon
the property where such violation exists, and summarily abate or remove the same at the expense of
the Owner, if, after thirty (30) days written notice of such violation, it shall not have been corrected
bythe Owner. Any such eniry and abatement or removal shall not be desmed atrespass. The failure
to enforce anyrights, reservation, restriction or condition contained in this Declaration, however long
continved, shall not be deemed a waiver of the rights to do so hereafter as to the same breach or as
to a breach occurring prior or subsequent thereto and shall not bar or affect its enforcement. Should
Declarant or Association employ Counsel to enforce any of the foregoing covenants, conditions,
reservations or restrictions, because of a breach of the same, all costs incurred in such enforcement,
including a reasonable fee for Declarant's Counsel shall be paid by the Owner of such Iot or Lots in
breach thereof. Any amount assessed hereunder shall constitute a lien on such lot and shall be
enforceable as herein provided. Failure of Declarant, the Association or any Owner to enforce any
covenant or restriction contained herein shall not be deemed a waiver ofthe 1 ght to do so thereafter.

Section 3. Responsibilitv of Declarant. The Declarant herein shall not in any way or
manner be liable or responsible for any violation of these restrictions by any person other than itself,
Inaddition, nothing contained in this Declaration shall be deemed to be arepresentation by Declarant
withregard to the requirements of any governmental authority and it shall be the duty of each Qwner
to comply with any such requirements in addition to the provisions of this Declaration.

Section4.  Rule Against Perpetiities. In the event that any of the provisions hereunder
are declared void by a court of competent jurisdiction by reason of the period of time herein stated
for which the same shall be effective, then in that event, such term shall be reduced to a pedod of
time which shall not violate the rule against perpetuities or any other law of the State of South
Carolina, and such provision shall be fully effective for said reduced period of time,

Section 5, Binding Effect. All covenants, conditions, limitations, restrictions, easements
and affirmative obligations set forth in this declaration shall be binding on the Owners of the Lots,
and their respective heirs, successors and assigns and run with the land. All rights, easements and
agreements reserved by or granted to Declarant shall inure to the benefit of Declarant, its successors
and assigns including, without limitation, the right to develop and submit additional phases.
Declarant reserves the right in addition to all other ghts of Declarant, to assign its rights of consent
and approval as set out in this Declaration and any amendment hereto or supplement hereof, to
Association, or to any assignee of Declarant's development rights.

Section 6. Duration. The covenants and restrictions of this Declaration shall o with
and bind the land, and shall inure to the benefit of and be enforceable by the Declarant, the
Association, or the Owner of zny land subject to this Declaration, and their respective legal
representatives, heirs, successors and assigns.

Section 7. Notice. Any notice required to be sent to any Member or Owner under the
provisions of this Declaration shall be deemed to have been properly sent when personally delivered
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or mailed, postpaid, to the last known address of the person who appears as Member or Owner on
the records of the Association at the time of such mailing,

Section 8. Severability. Invalidation of any one of these covenants or restrictions by

judgment or court order shall in nowise effect any other provisions which shall remain in full force
and effect.

Section9.  Amendment. In addition to any other manner herein provided for the
amendment of this Declaration, the covenanis, restrictions, easements, charges and liens of this
agreement may be amended, changed, added to, derogated or deleted at any time and from time to
time upon the execution and recordation of any instrument executed by Owners holding not less than
two-thirds (2/3) vote of the membership in the Association, provided, that so long as the Declarant
is the Owmer of any Lot affected by this Declaration the Declarant's consent nust be obtained.
Provided, further, that the provisions for voting of Class A and Class B Members as hereinabove
contained in this Declaration shall also be effective in voting for changes in this Declaration,

Section 10.  Amendment Prior to Sale by Declarant. At any time prior to the closing of
the first sale of a Lot by Declarant, the Declarant, and any mortgage holder, if any, may amend this
Declaration by mutual consent. The closing of the first sale shall mean transfer of fitle and delivery
of a deed and not execution of a Contract of Sale or 2 like document.

Section11, -Effective Date. This Declaration shall become effective upon its recordation
in the Office of the Register of Deeds for Horry County, South Carolina.

Section12.  Plat. Reference to Exhibit A, "plat”, "map" other term synonymous therewith
shall mean and include Exhibit A as recorded herewith and all subsequenirevisions thereof, together
with any and all additional plats or maps filed as any additional phases, if any, are submitted to this
Declaration as and when recorded in the Office of the Register of Deeds for Horry County, South
Carolina,

ARTICLE XTII.

Additional Matters Dealing with Phased Development

Section 1. Voting Richts. As each phase, if any, is added to the Development, the Lots
comprising such additional phase shall be counted for the purpose of voting rights.
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ARTICLE XV

Special Restrictions for Golf Course Lots

Section 1. Golf Course Propertv. A golf course is currently located adjacent to portions
of the Property, Although the golf course is currently owned by Declarant, the golf course is not,
and is not intended to be, 2 Common Area of the Project. Purchase of property in the Subdivision
does not guarantee or vest in the purchaser or Owner the right to use of the golf course. Each Owner,
byacceptance of a deed to a Lot acknowledges that no Owner acquires any interest in the golf conrse
by virtue of taking title to property within the Project. Each Owner acknowledges that no
representations or warranties, either verbal or written have been made by the Declarant or any other
personregarding the continued ownership or operation of, or rights in the golf course, or that the golf
course will become Common Area to the Association.

Sectiop 2. Easements. Until such time as 2 residence is constructed on a Lot bordering
the golf course, Declarant hereby reserves unto itself, its successors and assigns, an easement to
permit and authorize registered golf course players to enter upon such Lot to recover a ball or play
a ball, without such entering and playing being deemed a trespass.

Every Lot bordering a golf course and any Common Area bordering the golf course are
burdened with an easement to come upon the Lot or Common Area immediately adjacent to the golf
course for the purposes related to the playing of golf and the normal operation ofthe golf course and
for golfers at reasonable times and in a reasonable manner to come upon the exterior portions of
such Lot or Common Area in order to retrieve errant golfballs. The existence of this easement shall
not relieve golfers of liability for damage caunsed by emrant golf balls, However, under no
circumstances shall the Declarant or the Association be held liable for any damages or igjury caused
from errant golf balls or.the exercise of this easement.

Section 3. Golf Course Maintenance. Each Owner, occupaut or other person acquiring
an interest in a Lot within the Project is hereby deemed to acknowledgs being aware that for such
period of time as the goif course is being used as a golf course, it can be expected that (a)
maintenance activities on the golf conrse shall begin early in the morming and extend until late into
the evening; (b) during certain periods of the year the golf course wili be heavily fertilized; and {©
golf balls are not susceptible of being easily controlled and accordingly may land or strike beyond
the golf course boundaries. Neither the Declarant, nor any employee or agent of the Declarant, shal)
be liable for personal injury or property damage caused by errant golf balls.

Section 4. Actions of Lot Owners. Owners or occupants of Lots bordering the golf
course fairways shall be obligated to refrain from any actions which would detract from the playing
qualities of the golf course or unreasonably distract golfers from the playing of golf.

Page - 32 -

1656 BLF-WW-1632

L8T1¥09¢dI.TOZ#ASYD - SYATd NONINOD - AHHOH - INd 70:T S0 /el TZ0Z - d311d ATIVOINOHLO3 13



ARTICLE XV

Restrictive Covenant

No excavation of any portions of the property shall be made which exceed four (4) feet in depth
below the grade level of the property without the prior written approval of Declarant (or its assignee
or designee). Furthermore, swimming pools or other similar improvements shall not be installed
without the prior written approval of Declarant (or its assignes or designee). The approval of
Declarant (or its assignee or designee) may be conditioned upon the Lot Owner providing Declarant
(or its assignee or designee) with the written results of an examination of the area in which such
excavation is to occur, which examination shall be performed by EODT (as hereafter defined,or such
other party approved by Declarant or its assignee or designee), confirming that the area is clear of
any ordnance or explosive materials. ' :

ARTICLE XVI

Disclosure

The undersigned understands that this property has been determined by the U.S, Army Corps
of Engineers to be within either Area A or Area A-1 of the former Conway Bombing and.
Gunnery Range. Seller has contracted with EOD Technology, Inc (“EODT™) to conduct
subsurface clearance within Area A in accordance with 11.S. Army Corps of Engineers
Guidelines of ordnance/explosive materials detected within Area A. Ju addition, Seller has
contracted with EODT for an investigation of the property within Area A-1, EODT has
conducted a preliminary site investigation and has issued a report (the Report”) detailing the
results of its preliminary site investigation and the work performed relative thereto, The

Report is available for inspection and copying at the office of Seller. Further, Seller has

contracted with EODT to perform an additional Scope of Work toward further and more

extensive investigation of Area A-1. The additional Scope of Work is available for inspection

and copying at the office of Seller. However, Purchaser acknowledges that Seller makes no

warranties or represeutations relative to the acenracy and results of such preliminary site

Investigation, Scope of Work and the work undertaken relative thereto and their

recommendations, as well as any subsequent reports issued by EODT. Furthermore,

Purchaser acknowledges and agrees that all construction activities on the Lot shall be

undertaken by Purchaser in compliance with the provisions of the Report and ifs

recommendations, as well as any subsequent reports issued by EODT and shall further be
undertaken by Purchaser in compliance with the requirements of this Declaration of Protective
Covenants, Restrictions, Easements, Charges and Liens for Wild Wing Plantation.
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ARTICLE XVDY
Release

Member and/or Owner, its, his, her or their (as the case may be) heirs, successors and assigns,
do hereby knowingly and voluntarily forever release and discharge Declarant, its principals,
officers, managers, memb ers, emnployees, agents and/or contra ctors, their heirs, successors and
assigns, from any and all claims at law Or equity in any way arising from or related to
conditions of the Property, accidents, personal injury, occurrences or the like in any way
related to or arising from the prior use of the Property as part of the Bombing and Gunnery
Range, to specifically include, without limitation, active or imactive ordnance upon the
Property.

Association, its successors and assigns, members, officers and directors do hereby
knowingly and voluntarily forever release and discharge Declarant, its principals, officers,
managers, members, employees, agents and/or contracts, their heirs, suceessors and assigns,
from any and all claims atlaw or equity, including, without limitation, indemnification and/or
subrogation, in anyway arising from our related to conditions of the Property, aceidents,
personal injury, occurences or the like, in anyway relating to or arising from the prior use of
the Property as part of the Bombing and Gunnery Range, to specifically include, without
limitation, active or inactive ordnance upon the Property,

IN WITNESS WHEREOF, Wild Wing Company LLC, has cansed this instrument to be

executed by its proper officers and its corporate seal to be affixed thereto on the day and year first
above written.

In the Presence of DECLARANT:

WILD WING COMPANY, LLC, A South Carolina
Limited Liability Company

% 7 / ,

_ Ralph R. Teal, Jr., Manager
Mk il . Ll ,
By: /

E, Lawt6n Benton, Manager

Page -34-

1658 BLF-WW-1634

L8T1¥09¢dI.TOZ#ASYD - SYATd NONINOD - AHHOH - INd 70:T S0 /el TZ0Z - d311d ATIVOINOHLO3 13



Wild Wing Property Owners Association, Inc. executes this Declaration for the purposes of
acknowledging and agreeing to the terms and conditions hereaf.

WILD WING PROPERTY OWNE
ASSOCIATION, INC. :

= R ~ Ralph R. Teal, J¢/, Pre¥i

ettt 2. et ds
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STATE OF SOUTH CAROLINA )

)
COUNTY OF HORRY )

PERSONALLY appeared before me the undersigned witness and made oath that s/he saw

the within named Wild Wing Company, LLC, by and through its duly authorized Manager(s) Sign,

Seal and as its Act and Deed deliver the within written DECLARATION OF PROTECTIVE
COVENANTS, RESTRICTIONS, EASEMENTS, CHARGES AND LIENS FOR WILD WING

PLANTATION; and that s/he with the other witness subscribed above witnessed the execution

A A

thereof,

SWORN to before me this 2¢ L

day of September, 2006,

Mkt & hoid @.5)
Notary Public for South Carolina
My Commission Expires: /-3 ~losd/
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STATE OF SOUTH CAROLINA )

)
COUNTY OF HORRY )

PERSONALLY appeared before me the undersigned witness and made oath that s/he saw

the within named WILD WING PLANTATION PROPERTY OWNERS ASSOCIATION, INC.,

Sign, Seal and as its Corporate Act and Deed deliver the within written DECLARATION OF

PROTECTIVE COVENANTS, RESTRICTIONS, EASEMENTS, CHARGES AND LIENS FOR

WILD WING PLANTATION; and that s/he with the other witness subscribed above witnessed the

execution thereof and saw the Corporate Seal thereto afﬁxed

SWORN to before me this 242

day of September, 2006.

Tk dle ¥ nersse (L.S)
Notary Public for South Carolina
My Commission Expires: /-2.3 ¢ /¢
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EXHIBIT A

ALL AND SINGULAR, Those certain pieces, parcels or lots of land, situate, lying
and being in the State of South Carolina, County of Horry and being shown and
designated as Lots 1 through 337, inclusive, of Wild Wing Plantation on a plat
prepared by Associated Land Surveyors dated September 18, 2006, which plat was
recorded September 20, 2006 in Plat Book 217 at Pages 55, 55-a, 55-b, 55-c, 55-d,
55-¢, 55-f, 55-g, 55-h and-55-i, records of Homry County, South Carolina, reference
to which is craved as forming a part and parcel of these presents.

This being a portion of the pfoperty conveyed to Wild Wing Company, LLC by deed
of Wild Wing Plantation, Inc dated December 15,2005 and recorded December 15,

2005 in Deed Book 3023 at Page 272, in the office ofthe Register of Deeds for Horry
County, South Carolina. ‘
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~SHTIFED TO BE A TAUE AND GORRECT Wﬂ'
G;;?:‘GN FROIS AND COWPARED \.‘_ﬁT HTHE
DRIGINAL DN FILE IN THIS OFFICE

STATE OF SOUTH CAROLINA JUN 1 4 2305
SECRETARY OF STATE
NONPROFIT CORPORATION VL O,

ARTICLES OF INCORPORATION  imraiy OF STATE D= S0UTH CATOLITA

TYPE OR PRINT CLEARLY IN BLACK INK

1.

The name of the proposed corporation is Wild Wing Plantation Property Owners’ Association,
Inc,

The initial registered affice of the nonprofit corporation is
890 Wild Wing Boulevard, Conway, South Carolina 29526
The name of the registered agent of the nonprofit corporation at that office is:

Ralph R. Teal, Jr.

[ hereby consent to the appointment as registerad agent of the corporation.

e

Agenf's Signature

Check "a", "b" or “¢", whichever is applicable. Check only one box:

a. [] The nonprofit corporation is a public bensfit corporation,
b. [] The nanprofit corporation is a religious corporation.
c. [X] The nonprofit corporation is a mutual benefit corparation.

Check *a" or “b", whichever is applicable:
a. [X]  This carporation will have members.
b. [ 1] This corporation will not have members.
The address of the principal office of the n;:nproﬁt corporation is
590 Wild Wing Boulevard, Cohway, South Carolina 29526

if this nonpraofit corporation is either a public benefit or religious corporation (When box *a° or”bf of
paragraph #3 is checked), complete either "a” or °b”, whichever is applicable to describe how the
remaining assets of the corporation will be distributed upon dissolution of the corporation.

a. [ Upen dissolution of the corporation, assets shall be distributed for one or more
exempt purposes within the meaning of section 501(c)(3) of the Internal Revenue
Code or the corresponding section of any future faderal tax code, or shall b_e
distributed to the Federal government, or to a state or local government, fora public
purpose. Any such asset not so disposed of shall be disposed of by the Court of

D60614-0100 FILED): 0EM4/2008
WILD WING PLANTATION PROPERTY OWNERS' ASSOCIAT!
Fee: 52

i

Mark Hamtnond outh Carolina Secrelary of State
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10.

1.

Commen Pleas_ of the county in which the principal office of the corporation is then
located, xclusively for such purposes or to such organization or organizations, as

said court shall determine, which are organized and operated exclusively for such
purpeses,

b. [] Upon dissolution of the carporation, consistent with the law, the remaining assets
of the carporation shall be distributad to;

lr'.lhe Corporation is a mutua] benefitcarporation {when box “c” of paragraph 3 is checked), complete
either "a" or *b", whichaver is applicable, to describe how the {remaining) assets of the corporatian
will be distributed Upon dissolution of the corporation.

a, {X] Upon dissolution of the rutual benefit corparation, the {remaining) assets shall be

distributed to its members, or if it has no members, to those persons to whom the
corporation holds itself dut as benefitting or serving.

b. [ Upon dissolution of the mutual benefit corporation

, the (remaining) assets,
consistent with the law, shall be distributed to;

The optional provisions which the nonprofit corporation elects to include in the articles of
incorporation are as follows {See Section 33-31-202@) of the 1976 South Carolina Code of Laws,
as amended, the applicable comments thereto, and the insfruction to this form).

The neme and address of each incorporator is as folfows (only one Is required)

Ralph R, Teal, Jr,
980 Wild Wing Boulevard, Conway, South Carolina 29528

Each original diractor of the non

profit corporation must sign the articles but only if the diractors are
named in these articles:

N/A
Name (Only if named in arlicles)

Signature of director

Each incarporator m griicles,

Signatura of Incorporater - Ralph R, Teal, Jr. \
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Office of Secretary of State Mark Hammond
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Certificate of Incorporation, Nonprofit Corporation

IR
A U ey G

I, Mark Hammond, Secretary of State of South Carolina Hereby certify that:

WILD WING PLANTATION PROPERTY OWNERS' ASSCOCIATION, INC., =
a nonprofit corporation duly organized under the laws of the State of South flt
Carolina on June 14th, 2006, and having a perpetual duration unless otherwise

indicated below, has as of the date hereof filed a Declaration and Petition for
Incorporation of a nonprofit corporation for Religious, Educational, Social,
Fraternal, Charitable, or other eleemosynary purpose.

Now, therefore, | Mark Hammond, Secretary of State, by virtue of the authority in
me vested by Chapter 31, Title 33, Code of 1978 and Acts amendatory thereto,
do hereby declare the organization to be a body politic and corporate, with all the
rights, powers, privileges and immunities, and subject to all the limitations and
liabilities, conferred by Chapter 31, Title 33, Code of 1976 and Acts amendatory

AT A A AR A DA TAS T

T Y 7 N 5 S S S e T e

thereto.

Given under my Hand and the Great

Seal of the State of South Carolina this 3

"14th day of June, 20086.

W /7% caVica® e

/ . Mark Hammond, Secretary of Statc

-
A A DAY AT T AV T AT A AT AT BT
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BY-LAWS
OF
WILD WING PLANTATION PROPERTY OWNERS' ASSOCIATION, INC,

Article ]
Name. Principal Office and Definitions

Section . Name. The name of the Association shall be Wild Wing Plantation Property
- Owners' Association, Inc. (hereinafter sometimes referred to as the "Association™),

Section 2, Prncipal Office. The principal office of the Association in the State of South
Carolina shall be located in Myrile Beach, County of Horry. The Association may have such other

offices, either within or without the State of Sonth Carolina, as the Board of Directors may determine
or as the affairs of the Association may require.

Section 3. Definitions. The words used in these By-Laws shall have the szme meaning as
forth in the Declaration of Protective Covenants, Restrictions, Charges and Liens for Wild Wing
to which these Bylaws are attached as an Exhibit, as amended, renewed or extended from time o
time, as hereinafier sometimes referred to as the "Declaration,” unless the context shall prohibit,

set

Section4. Purnose.  The purpose of the Association is o manage the affairs of Wild Wing,
a Subdivision established pursuant to the terms of the Declaration therefor, filed or to be filed in the
Office of the Register of Deeds for Horry County, South Carolina.

The Association is not organized for profit and no part of the net earnings, if any, shall inure
to the benefit of any member or individual person, firm or corporation.

The Association shell have all of the common law and statutory powers of a nonprofit
corporation. The Assaciation shall alsc have all of the powers necessary to implement the purposes
of the Association and to provide for the general health and welfare of ifs membership.

Article T
Association: Membership, Meetings. Ouoram. Voting. Proxies

Section 1. Membership. Every person or entity who is a record Owner of a fee or undivided
fee interest in any Lot which is subject by the Declaration to assessment by the Association shall be
amember of the Association, provided that any such person or entity who holds such interest merely
as a security for the performance of an obligation shall not be a member.

Section 2. Voting Rights. The Association shall have two (2) classes of membership, Class
“A” and Class “B”, as more fully set forth in the Declaration, the terms of which perfaining to
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membership are specifically incorporated herein by reference. The classes of’ membership shall be
as follows;

Class A.  Class A members shall be all Owners excepting the Declarant. Class A
members shall be entitled to one (1) vote for each Lot in which they hold the interest
required for membership pursuant to the Declaration. When more thag One person
holds such interest or interests in any Lot, the vote attributable to such Lot shall be

exercised as such persons, mutually determine, but in no event shall more than one
(1) vote be cast with respect to any such Lot

Class B. The sole Class B member shall be the Declarant (as defined in the
Declaration). The Class B member shall be entitled to total votes in an amount equal
to twice the number of the Class A votes plus one. The Class B membership shall
cease and become converted to Class A membership upon the conveyance to Lot
Owners ofall Lots subject to the Declaration, or December 31, 2015, whichever first
occurs. In addition, Declarant may terminate the Class B membership upon written
notice to the Association.

‘When a purchaser of an individual Lot or Lots takes title thereto from the Declarant,
he automatically becomes a Class A member.

Section 3. Place of Meetings. Meetings of the Association shall be held at the principal
office of the Association or at such other suitable place convenient to the Voting Members as may
be designated by the Board of Directors either within the properties or as convenient thereto as
possible and practical.

- Section 4. Annual Meetings. The first meeting of the membership, whether a regular or
special meeting, shall be held within one hundred twenty (120) days after the expiration of one (1)
year from the date of incorporation of the Association. The next ammual meeting shall be set by the
Board so as to occur no more than ninety (90) days after the close of the Association's fiscal year.
Subsequent regular annual meetings of the membership shall be held within thirty (30) days of the
same day of the same month of each year thereafter at an hour set by the Board. Subject to the
foregoing, the anmual meeting shall be held at a date and Hme as set by the Board of Directors.

Section 5. Special Meetings. The President may call special meetings. In addition, it shall
be the duty of the President to call a special meeting of the Association if so directed by resolution
of 2 majority of a quorum of the Board of Directors or upon a petition signed by Voting Members
representing at least ten (10%) pezcent of the total votes of the Association. The notice of any
special meeting shall state the date, time and place of such meeting and the purpose thereof. No
business shall be transacted at a special meeting except as stated in the notice.
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Section 6, Notice of Meetings. Written or printed notice stating the place, day and hour of
any meeting of the Members shall be delivered sither personally or by mail, to each Voting Member

entitled to vote at such meeting, not less than ten (10) nor more than fifty (50) days before the date
of such meeting, by or at the direction of the President or the Secretary.

In the case of a special meeting or when required by statute or these By-Laws, the purpose
or purposes for which the meeting is cailed shall be stated in the notice. No business shall be
transacted at a special meeting except as stated in the notice,

If mailed, the notice of 2 meeting shall be deemed to be delivered when deposited in the
United States mail addressed to the Voting Member at his address as it appears on the records of the
Association, with postage thereon prepaid.

Section 7. Waiver of Notice, Waiver of notice ofa meeting of the Voting Members shall be
deemed the equivalent of proper notice, Any Voting Member may, in writing, waive notice of any
meeting of the Voting Members, either before or after such meeting. Attendance at a meeting by a
Voting Member or alternate shall be deemed waiver by such Voting Member of notice of the time, -
date and place thereof, unless such Voting Member specifically objects to lack of proper notice at
the time the meeting is called to order. Attendance ata special meeting shall also be deemed waiver
of notice of all business transacted thereat unless objection to the calling or convening of the
meeting, of which proper notice was not given, is raised before the business is put to a vote.

Section 8. Adjournment of Meetings. If any meetings of the Association- cannot be held
because a quorum is not present, a maj ority of the Voting Members who are present at such meeting,
either In person or by altemate, may adjourn the meeting to a time not more than thirty (30) days
from the time the original meeting was called. At the reconvened meeting, if a quorum is present,
any business which might have been transacted at the meeting originaily called may be transacted,

Section 9. Voting. The voting rights of the Members shall be as set forth in the Declaration
and as set forth herein, and such voting rights provisions are specifically incorporated herein.

Section 10, Proxies. Voting Members may vote in person or by proxy.

Section 11. Majority. Asused in these By-Laws, the term "majority” shall mean those votes,

Owners or other group as the contextmay indicate, totaling more than fifty (50%) percent of the total
number.

Section 12 Ouorum. Except as otherwise provided in these By-Laws or in the Declaration,
the presence in person or by alternate of the Voting Members representing fifty-one (51%) percent
ofthe total vote of the Association shall constitute a quorum at all mestings of the Association. Any
provision in the Declaration concerning quorums is specifically incorporated herein. Solongasa
quorum is present at the opening of the meeting, business may be transacted until adjounment
notwithstanding the withdrawal of enough members to leave less than a quorum in attendance.
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Further, at any adjowmned meeting at which a quornum is present at the reconvening of such meeting,
any business may be transacted which might have been transacted at the original meeting
notwithstanding the withdrawal of enough members to leave less than a quorum in attendance,

Section 13. Conduct of Meetings. The President shall preside over all meetings of the
Association, and the Secretary shall keep the minutes of the meeting and record in a mimte bogk
all resolutions adopted at the meeting, as well as a record of all fransactions occurring thereat.

Section 14, Action Without a Meeting. Any action required by law to be taken at 2 meeting
ofthe Voting Members, or any action which may be taken at a meeting ofthe Voting Members, may
be taken without a meeting if a consent in writing setting forth the action so taken shall be signed
by all of the Voting Members entitled to vote with respect to the subject matter thereof, and such
comsent shall have the same force and effect as a unanimous vote of the Voting Members.

Article Il
Board of Directors, Number, Powers, Meetines

A. Composition and Selecton.

Section 1. Governing Body: Composition. The affairs of the Association shall be governed
by a Board of Directors each of whom shall have one (1) vote. Except as provided in Section 2 of
this Article, the Directors shall be Members. In the case of an Owner which is a corporation or
partnership, the person designated in writing to the S ecretary of the Association as the representative
of such corporation or partnership shall be ¢ligible to serve as a Director. The juitial Board of
Directors shall consist of three (3) persons. The names and addresses of the first Board of Directors
of the Association, who shall hold office until the first annual meeting of members and until
qualified successors are duly elected and have taken office, shall be as follows:

Ralph R. Teal, Jr.
E. Lawton Benton
J. Carson Benton

Section 2. Directors During Class "B" Control. The Ijirectors who shall serve on the Board
ofDirectors of the Association shall be selected bythe Class "B" Member acting in its sole discretion
and shall serve at the pleasure of the Class "B" Member until the first annual meeting of the

membership following termination of Class B control at which time the Board of Directors shall be
mcreased to five (5) Members.

Within one hundred twenty (120) days thereafter, the Class "B" member shall call a meehing,
as provided in Article II, Section 5, of these By-Laws for special meetings, to advise the membership
ofthe termination of the Class "B" member's control or, in the alternative, shall notify each member
by U. S. Mail that the Class B membership has terminated.
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The Directors selected by the Class "B" member pursuant to this Section need not be
Members as provided in Section 1 of this Article,

Section 3. Veto. This Section 3 may not be amended without the express, written consent
of the Class "B" member, so long as the Class "B" membership exists.

So long as the Class "B” memb ership exists, the Class "B" member shall have a veto power
over all actions of the Board and any committee, as is more fully provided in this Section, This veto
power shall be exercisable only by the Class "B member, its successors, and assigns who
specifically take this power in a recorded instrument. The veto power shall be as follows:

"No action authorized by the Board of Directors or any committee shall become effective, nor
shall any action, policy, or program be implemented until and unless: '

(2) The Class "B" member shall have been given written notice of all meetings and
proposed actions approved at meetings of the Board or any committee by certified mail, retum
receipt requested, or by personal delivery at the address it has registered with the Secretary of the
Association, as it may change from time to time, which notice complies as to the Board of Directors
meetings with Article IIT, Sections 10 and 11, of these By-Laws as to regular and special meetings
of the Directors and which notice shall, except in the case of the regular meetings held plrsuant fo
the By-Laws, set forth in reasonable particularity the agenda to be followed at said meeting; and

(b) The Class "B" member shall be given the opportunity at any such meeting to join
i or to have its representatives or agents Join in discussion from the floor of the meeting relative to
any prospective action, policy, or program to be implemented by the Board, any committee, or the
Association. The Class "B" member and its representatives or agents shall make its concerns,
thoughts, and suggestions known to the members of the subject committee and/or the Board. The
Class "B" member shall have and is hereby granted a veto power over any such action, policy, or
program authorized by any committee or the Board of Directors and 1o be taken by any committee
or Board of the Association or any individual member of the Association if Board, committee, or
Association approval is necessary for said action. This veto may be exercised by the Class "B"
member, its representatives, or agents at any time within ten (10) days following the meeting held
pursuant to the terms and provisions hereof. Any veto shall not extend to the requiring of any action
or counteraction on behalf of any committee, or the Board or the Association.

Section 4. Number of Directors. The number of Directors in the Association shall not be
less than three (3) nor more than five (5), as provided below. The initial Board shall consist of three
(3) members as identified in the Articles of Incorporation.

Section 5. Nomination of Directors. Except with respect to Directors selected by the Class
"B" Member, nominations for election fo the Board of Directors. shall be made by a Nominating
Commitiee. The Nominating Committee shall consist of a Chairman, who shall be a member of the
Board of Directors, and three (3) or more Members of the Association. The Nominating Committee
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shall be appointed by the Board of Directors not less than thirty (30) days prior to each anmal
meeting of the Voting Members to serve from the close of such annual meeting until the close of the
next annual meeting, and such appointment shall be announced at each such annual meeting,
Nominations shall be permitted from the floor. All candidates shall have a reasonable opportunity
to communicate their qualifications to the Members and to solicit votes.

Section 6. Election and Term of Office. Notwithstanding any other provision contained
herein:

At the first anmual meeting after the termination of Class B control, five (5) Directors shall
be elected. Two (2) of the Directors, elected pursuant to this Section, shall be elected to serve for
a term of three (3) years. Two (2) of the remaining Directors shall be elected to serve for a term of
two (2) years, with the final Director elected to serve for a one (1) year term. Members of the Board
of Directors shall hold office until their respective successors shall have been elected by the
Association. Directors may be elected to serve any number of consecutive terms. Each member
elected thereafter shall be elected for a two, (2) year term.

Section 7. Removal of Directors and Vacancies. Any Director of the Association may be
removed, with or without cause, by a vote of the Voting Members with a majority vote of the
membership. Any Director whose removal is sought will be given notice prior to any meeting called
for that purpose. Upon removal of 2 Director, a successor shall then and there be elected to fill the
vacancy by the Voting Members responsible for such removal.

Any Director who has three (3) consecutive unexcused absences from Board meetings or who
is delinquent in the payment of any assessment for more than thirty (30) days may be removed by
a majority of the Directors present at a regular or special meeting at which a quorum is present, and
a successor may be appointed by the Board. In the event of the death, disability, or resignation of
a Director, a vacancy may be declared by the Board and it may appoint a successor. Any Director

appointed by the Board shall serve for the remainder of the term such successor was appointed to
Al

Section 8 Voting Procedure for Directors. At any election of Directors to the Board of

Directors, each Voting Member may cast, in respect to each vacancy, as iany votes as he or she is

entitled to exercise under the Declaration. The candidates receiving the largest nurnber of votes shall
be elected,

B. Meetings.
Section 9. Organizational Meetings. The first meeting of the Board of Directors following

each annual meeting of the membership shall be held within ten (10) days thereafter at such time and
place as shall be fixed by the Board.
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Section 10. Reeular Meetings, Regular mestings of the Board of Directors may be held at
such time and place as shall be determined from timne to time by a majority of the Directors, but at
least four (4) such mestings shall be held during each fiscal year with at least one (1) per quarter.
Notice of the time and place of the meeting shall be communicated to Directors not less than four
(4) days prior to the meeting; provided, however, notice of a meeting need not be given to any
Director who has signed a waiver of notice or a written consent to holding of the meeting.

Section11. Special Meetings. Special meetings ofthe Board of Directors shall be held when
called by written notice signed by the President or by a majority of Directors. The notice shall
specify the time and place of the eeting and the nature of any special business to be considered.
The notice shall be given to each Director by one of the following methods: (2) by personal delivery;
(b) by first class mail, postage prepaid: (¢) by telephone communication, either directly to the
Director or to a person at the Director's office or home who would reasonably be expected to
communicate such notice promptly to the Director; or (d) by telegram, charges prepaid. All such
notices shall be given by use of the Director's telephone number or shall be sent to the Director's
address as shown on the records of the Association. Notices sent by first class mail shall be
deposited into a United States mailbox at least four (4) days before the time set for the neeting,
Notices given by personal delivery, telephone, or telegraph shall be delivered, telephoned, or given
to the telegraph company at least three (3) days before the time set for the meeting,

Section 12. Waiver of Notice. The transactions of any meeting of the Board of Directors, -
however called and noticed or wherever held, shall be as valid as though taken at a meeting duly held
after regular call and notice if (2) a quorum is present, and (b) either before or afier the meeting each
of the Directors not present signs a written waiver of notice, a consent to holding the meeting, or an
approval of the minutes. The waiver of notice or consent need not specify the purpose of the
mesting. Notice of a meeting shall also be deemed given to any Direcior who attends the meeting
without protesting before or at its commencement about the lack of adequate notice.

Section 13. Quorum of Board of Directors. At all meetings of the Board of Directors, a
majority of the Directors shall constitute a quorum for the transaction of business, and the votes of
a majority of the Directors present at 2 meeting at which a quorum is present shall constitute the
decision of the Board of Directors. A meeting at which a quérum is initially present may continue
to transact business, notwithstanding the withdrawal of Darectors, if any action taken is approved by
at least a majority of the required quorum for that meeting. If any meeting of the Board cannot be
held because a quorum is not present, a majority of the Directors who are present at such meeting
may adjourn the mesting until such time and place as they may determine. At the reconvened
meeting, if @ quorum is present, any busiess which might have been transacted at the meeting
originally called may be transacted without further notice.

Section 14, Compegsation, No Director shall receive any compensafion from the
Association for acting as such unless approved by Members holding a majority of the total vote of
the Association at a regular or special meeting of the Association; provided any Director may be
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reimbursed for expenses incurred on behalf of the Association upon approval of a majority of the
other Directors.

Section 15. Conduct of Meetings. The President shall preside over all meetings of'the Board
of Directors, and the Secretary shall keep a minute book of meetings of the Board of Directors,
recording therein all resolutions adopted by the Board of Directors and all transactions and
proceedings occurring at such meetings,

Section 16. Open Meetings. Subject to the provisions of Section 17 of this Article, all
meetings of the Board shall be open to all Voting Members, but Voting Members other than
Directors may not participate in any discussion or deliberation unless permission to speak is
requested on his or her behalf by a Director. In such case, the President may limit the time any
Voting Member may speak.

Section 17. Action Without a Formal Mesting, Any action to be taken at a meeting of the
Directors or any action that may be taken at a meeting of the Directors may be taken without a
meeting if a consent in writing, setting forth the action so taken, shall be signed by all of the
Directors, and such consent shall have the same force and effect as a mnanimous vote.

C. Powers and Duties.

Section 18. Powers. The Board of Directors shall be responsible for the affairs of the
Association and shall have all of the powers and duties necessary for the administration of the
Association's affairs and, as provided by law, may do all acts and things as are not by the
Declaration, Articles, or these By-Laws directed to be done and exercised exclusively by the Voting
Mermbers or the membership generally.

The Board of Directors shall delegate to one of its members the authority to act on behalf of
the Board of Directors on all matters relating to the duties of the managing agent or manager, if any,
which might arise between meetings of the Board of Directors.

In addition to the duties imposed by these By-Laws or by any resolution of the Association
that may be hereafter adopted, the Board of Directors shall have the power to and shall be
responsible for the following, in wey of explanation, but not limitation:

(a) preparation and adoption of an annual budget in which there shall be established
" the contribution of each Owner o the Common Expenses;

(b) making assessments to defray the Common Expenses, establishing the means and
methods of collecting such assessments, and establishing the period of the installment payments of
the annnal assessment; provided, unless otherwise determined by the Board of Directors, the annual
assessment for each Declaration'S proportionate share of the Common Expenses shall be payable in
equal monthly installments, or as determined by the Board of Directors;
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(c) providing for the operation, care, upkeep, and maintenance of all of the Common
Areas;

(d) designating, hiring, and dismissing the personnel necessary for the maintenance,
operation, repair, and replacement of the Association, its property, and the Common Areas and,
where appropriate, providing for the compensation of such personnel and for the purchase of
equipment, supplies, and materials to be used by such personnel in the performance of their duties;

(e) collecting the assessments, depositing the proceeds thereofin 2 bank depository
which it shall approve, and using the proceeds to administer the Association; provided, any reserve
fund may be deposited, in the Directors' best business Jjudgment, in depositories other than banks;

(f) making and amending rules and regulations;

(g) opening of bank accounts on behalf of the Association and designating the
signatories required;

(h) making or contracting for the making of repairs, additions, and improvements to
or alterations of the Common Area in accordance with the other provisions of the Declaration and
these By-Laws after damage or destruction by fire or other casualty;

(i) enforcing by legal means the provisions of the Declaration, these By-Laws, and
the rules and reguiations adopted by it and bringing any proceedings which may be instituted on
behalf of or against the Owners concerning the Association;

(i) obtaining and carrying insurance against casualties and liabilities, as provided in
the Declaration, and paying the premium cost thereof:

(k) paying the cost of all services rendered to the Association or its Members and not
chargeable to Owners;

(1) keeping books with detailed accounts of thie receipts and expendifures affecting
the Association and its administration, specifying the maintenance and repair expenses and any other
expenses incurred. The said books and vouchers accrediting the entries thereupon shall be available
for examination by the Owners and mortgagees, their duly authorized agents, accountants, or
attomneys, during general business hours on working days at the time and in a manner that shall be
set and announced by the Board of Directors for the general knowledge of the Owners. All books
and records shall be kept in accordance with generally accepted accounting principles;

(m) making available to any prospective purchaser of a Lot, any Owner of a Lot, any
first Mortgagee, and the holders, insurers, and guarantors of z first Morigage on any Lot, current

copies of the Declaration, the By-Laws, rules governing the Lot, and all other books, records, and
fmancial statements of the Association; and
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(1) permitting utility suppliers to use portions of the Common Area reasonahly
necessary to the ongoing development or operation of the properties.

Section 19, Manacement Acent.

(8) The Board of Directors may employ for the Association a professional
anagement agent or agents at 2 compensation estzblished by the Board of Directors to perform such
duties and services as the Board of Directors shall authorize. The Board of Directors may delegate
to the managing agent or manager, subject to the Board's supervisior, all of the powers granted to
the Board of Directors by these By-Laws, other than the powers set forth in subparagraphs (a), (b),
(9, (), aud (i) of Section 18 of this Article. The Declarant, or an affiliate of the Declarant, may be
employed as managing agent or manager.

(b) No management contract may have a term in excess of one (1) year and must
permit termination by either party without cause and without termination fee or penalty on ninety
(90) days’ or less written noftice.

Section 20. Accounts and Reports. The following management standards of performance
will be followed unless the Board by resolution specifically determines otherwise:

(a) accrual accounting, as defined by generally accepted accounting principles, shall

be employed withregard to the annual audit, while the regular monthly accounting shall be on a cash
basis; .

(b) accounting and controls shall conform to generally accepted accounting principles;
(¢) cash accounts of the Association shall not be commingled with any other accounts;
(d) no remuneration shall be accepted by the managing agent from vendors,
independent contractors, or others providing goods or services to the Association, whether in the

form of commissions, finder's fees, service fees, prizes, gifts, or otherwise unless it benefits the
Association;

(e) any financial or other interest which the managing agent may have in any firm
providing goods or services to the Association shall be disclosed promptly to the Board of Directors;

() commencing at the end of the month in which the first Lot is sold and closed,
financial reports shall be prepared for the Association at least quarterly containing:

(1) an income statement reflecting all income and expense activity for the
preceding period on an accrual basis;
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‘ (11) 2 variance report reflecting the status of all Association ledger accounts
in an "actual" versus "approved” budget format;

(iii) a balance sheet as of the last day of the precéding périod; and

{iv)a delinquency report listing all Owners who are delinquent in paying the
assessments at the time of the report and describing the status of any action to collect such
installments which remain delinquent (A monthly installment of the assessment shall be considered

to be delinquent on the fifteenth (15th) day of each month unless otherwise determined by the Board
of Directors); and

(g) an annual report as of the end of the fiscal year consisting of at least the following
shall be distributed to all Members within one hundred twenty (120) days after the close of the fiscal
year: (1) a balance shest; (2) an operating (income) statement; and (3) a statement of changes in

financial position for the fiscal year. The annual report referred to above shall be prepared on an
audited basis, by an independent certified public accountant for each fiscal year. '

Section 21. Borrowing. The Board of Directors shall have the power to borrow money for
the purpose of repair or restoration of the Common Areas or for the purpose of funding budgetary
shortfalls, without the approval of the membership; provided, however, the Board shall obtain
Voting Member approval by majority vote for special assessments in the event that the proposed
borrowing is for the purpose of modifying, improving, or adding amenifies, and the total amount of
such borrowing exceeds or would exceed five (5%) percent of the budgsted gross expenses of the
Association for that fiscal year.

Section 22. Rights of the Association. With respect to the Common Areas, and in
accordance with the Articles of Incorporation and By-Laws of the Association, the Association shall
have the right to contract with any person for the performance of various duties and fimctions.
Without limiting the foregoing, this right shall entitle the Association to enter into common
management, operational, or other agreements with trusts, condominiums, cooperatives, or
neighborhood and other Owners or residents associations, both within and without the properties.
Such agreements shall require the consent of two-thirds (2/3) of all Directors of the Association.

Section23. Enforcement. The Board shall have the power to impose reasonable fines, which
shall constitute a lien upon the property of the violating Owner, and to suspend an Owner's right to
voie or to use the Common Area for violation of any duty imposed under the Declaration, these By-
Laws, or any rules and regulations adopted hereunder; provided, however, pothing herein shall
authorize the Association or the Board of Directors to limit ingress and egress to or from a Lot. In
the event that any occupant of a Lot violates the Declaration, By-Laws, or a rule or regulation and
a fine is imposed, the fine shall first be assessed against the occupant; provided, however, if the fine
is not paid by the occupant within the time period set by the Board, the Owner shall pay the fine
upon notice from the Association. The failure of the Board to enforce any provision of the
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Declaration, By-Laws, or any rule or regulation shall not be deemed & waiver of the right of the
Board to do so thereafter,

(a) Notice. Prior to imposition of any sanction hereunder, except the suspension of
voting rights for nonpayment of assessments, the Board orits delegate shall serve the alleged violator
with written notice describing (i) the nature of the alleged violation, (ii) the proposed sanction to be
imposed, (iii) a period of not less then ten (10) days within which the alleged violator may present
a written request to the Covenants Comuittee, if any, or Board of Directors for a hearing; and (iv)
a statement that the proposed sanction shall be imposed as contained in the notice unless a challenge
1s begun within ten (10) days of the notice. Ifa timely challenge is not made, the sanction stated in
the notice shall be fmposed.

(b) Hearing. If a hearing is requested in a timely manner, the hearing before the
Covenants Committee shall be held in executive session affording the Owner a reasonable
opportunity to be heard. Prior to the effectiveness of any sanction hereunder, proof of proper notice
shall be placed in the minutes of the meeting. Such proofshall be deemed adequate if a copy of the
notice, together with a statement of the date and mammer of delivery, is entered by the officer,
director, or agent who delivered such notice. Thenotice requirement shall be deemed satisfied ifthe
alleged violator appears at the meeting. The minutes of the mesting shall contain a written statement
of the results of the hearing and the sanction, if any, imposed.

(c) Appeal, Following a hearing before the Covenants Coromitiee, the violator shail
have the right to appeal the decision to the Board of Directors. To perfect this right, a writien notice
of appeal must be received by the manager, President, or Secretary of the Association within thirty
(30) days after the hearing date.

(d) Additional Enforcement Rights. Notwithstanding anything to the contrary herein
contained, the Association, acting through the Board of Directors, may elect to enforce any provision
of the Declaration, these By-Laws, or the rules and regulations of the Association by self-help
(specifically including, but not limited to, the towing of vehicles that are in violation of parking rules
and regnlations) or by suit at law or in equity to enjoin anyviolation or to recover monetary damages
or both without the necessity of compliance with the procedure set forth above. In any such action,
to the maximum extent permissible, the Owner or occupant responsible for the violation of which
abatement is sought shall pay all costs, including reasonable attorney’s fees actually incurzed.

Article TV

Officers
Section 1. Officers. The officers of the Association shall be a President, Vice President,
Secretary, and Treasurer, to be elected from among the members of the Board. The Board of

Directors mey appoint such other officers, including one or more Assistant Secretaries and one or
more Assistant Treasurers, as it shall deem desirable, such officers to have the authority and perform
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until the first annpal meeting of directors and unti] SuCcessors are
duly elected and have taken office shall be as follows
Office Name Address
President RalphR. Teal, r. 2002 Oak Street, Suite 200
Myrtle Beach, SC 29577
Vice President E. Lawton Benton 706 38™ Avenue North
Myrtle Beach, SC 29577
Secretary/ J. Carson Benton 706 38" Avenue North
Treasurer Moyrtle Beach, SC 29577

Secfion 3. Removal. Any officer may be removed by the Board of Directors whenever in
its judgment the best interests of the Association will be served thereby.

Section 6. Agreements. Contracts. Deeds. Leases. Checks. Etc, All agresments, confracts,
, chiecks, and other instruments of the Association shall be executed by at least two (2)
officers or by such other PEISOn or persons as may be designated by resolution of the Board of

Directors.  Provide % contracts and checks may be executed by the

d however, apgreement
Management Agent.
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Article V
Commitiess

Section 1. General. Comumittees are hereby authorized to perform such tasks and to serve

for such periods as may be designated by a resolution adopted by a majority of the Directors present

- at a meeting at which a quorum is present. Each committee shall operate in accordance with the

terms of the resolution of the Board of Directors designating the commiitee or with rules adopted
by the Board of Directors.

Section 2. Covenants Committee. In addition to any other committees which may be

established by the Board pursuant to Section 1 of this Article, the Board of Directors may appoint

a Covenants Comrmittee consisting of at least five {5) and no more than seven (7) members. Acting
in accordance with the provisions of the Declaration, these By-Laws, and resolutions the Board may
adopt, the Covenants Committee, if esteblished, shall be the hearing tribunal of the Association and
conduct all hearings held pursuant to Article I, Section 23 of these By-Laws.

Article VI
Miscellaneous

Section 1. Fiscal Year. The fiscal year of the Association shall be set by resolution of the
Board of Directors.

Section 2. Parliamentary Rules. Except as may be modified by Board resolution, Robert's
Rules of Order (current edition) shall govern the conduct of Association proceedings when not in
conflict with South Carolina Iaw, the Articles of Incorporation, the Declaration, or these By-Laws.

Section3. Conflicts. Ifthere are conflicts orinconsistencies between the provisions of South
Carolina law, the Articles of Incorporation, the Declaration, and these By-Laws, the provisions of
South Carolina law, the Declaration, the Articles of Incorporation, and the By-Laws (in that order)
shall prevail. :

Section 4. Books and Records.

(a) Inspection by Members and Morteagees. The Declaration and By-Laws,
membership register, books of account, and minutes of meetings of the Members, the Board, and
committees shall be made available for inspection and copying by any Mortgagee, Member of the
Association, or by his or her duly appointed representative at any reasonable time and for a purpose
reasonably related to his or her interest as a Member at the office of the Association or at such other
place within the Properties as the Board shall prescribe.

(b) Rules for Inspection. The Board shall establish reasonable rules with respect to:

(i) notice to be given to the custodian of the records;
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(i1) hours and days of the week when such an Inspection J;nay be made; and

(iii) payment of the cost of reproducing copies of documents requested.

(c) Inspection by Directors. Every Director shall have the absolute right at any
reasonable time to inspect all books, records, and documents of the Association and the physical
properties owned or controlled by the Association. The right of inspection by a Director includes
the right to make extracts and a copy of relevant documents at the expense of the Association.

Section 5. Notices, Unless otherwise provided in these By-Laws, all notices, demands, bills,
statements, or other communications under these By-Laws shall be in writing and shall be deemed

to have been duly given if delivered personally or if sent by United States Mail, first class postage
prepaid:

(a) if to a Member or Voting Member, at the address which the Member or Voting
Member bas designated in writing and filed with the Secretary or, if no such address has been
designated, at the address of the Lot of such Member or Voting Member; or

(b) if to the Association, the Board of Directors, or the managing agent, at the
principal office of the Association or the managing agent, if any, or at such other address as shall be
designated by notice in writing to the Members pursuant to this Section.

Section 6. Amendment. Prior to the conveyance of the first Lot, Declarant may unilaterally
amend these By-Laws, Thereafter and otherwise, but subject to the provisions hereinafter provided,
these By-Laws may be amended only by the affirmative vote'(in person or by alternate) or written
consent of Voting Members Tepresenting sixty-seven (67%) percent of the total votes of the
Association, including sixty-seven (67%) percent of the votes of Members other than the Declarant,
However, the percentage of votes necessary to amend a specific clause shall not be less than the
prescribed percentage of affirmative votes required for action to be taken under that clause. Further,
no amendment of any provision reserving a right specifically in favor of the Declarant may be
amended without the Declarant’s express consent. No amendment shall be effective until recorded
in the public records of Horry County, South Carolina.

Article VI
INDEMNIFICATION
The Association shal indemnify any person who is made a party or is threatened to be made
a party to any claim, suit, proceeding or liability by reason of the fact that he is or was a director,
officer, employee, agent or representative of the Association to the fullest extent permitted by law,

and the Association may advance expenses to any such person to the fullest extent permitted by law.
The Association shall also have the power to purchase and maintain insurance on behalf of any
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person who is or was a director, officer, employee, agent or representative of the Association against
any liability asserted against him in any such capacity.

IN'WITNESS WHEREOF, Wild Wing Property Owners’ Association, Inc., 2 South Carolina
Corporation, has caused these presents to be executed this 26th day of September, 2006.

WILD WING PROPERTY QWNERS’

. Relph R. Teal, Jr., President ~—
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C. BARRY DYKES AND BARBARA EISENHARDT, INDIVIDUALLY AND
DERIVATIVELY ON BEHALF OF THE WILD WING PLANTATION PROPERTY
OWNERS’ ASSOCIATION, INC., MEMORANDUMS IN SUPPORT OF ITS MOTIONS
FOR SUMMARY JUDGMENT AND MEMORANDUMS IN OPPOSITION TO THE
DEFENDANTS MOTIONS FOR SUMMARY JUDGMENT

Exhibit |
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Westwind Advisors LLC

C. Barry Dykes
Professional Biography

Mr. Dykes is a highly skilled health care executive with over 40
years of successful leadership experience. He has served as a
CEO for over 25 of those years in a variety of health systems and
other organizations. He presently provides consulting services
(primarily to health care clients) and teaches Management and
Economics courses at Coastal Carolina University. His career has
spanned five states, all with very competitive and well-developed
health care markets, including Pennsylvania, New Jersey,
Massachusetts, Delaware and California. His experience includes
major teaching hospitals, faith-based hospitals, not-for-profit,
independent, investor-owned, and system-owned organizations.
Most of his assignments have required significant financial,
cultural, and quality turnarounds. He is now president of
Westwind Advisors LLC.

Mr. Dykes’ expertise includes strategy development, business growth, customer relations,
operational excellence and leadership development. He has served as the CEO of both a newly
acquired hospital and as the CEO of a hospital being divested. He has, in conjunction with
physician and board leadership, developed and implemented successful strategic and business
plans in each of the markets in which he has served. The implementation of these plans has not
only resulted in substantial quality, cultural, and service improvements; but also in rapid growth
for those organizations including annual revenue growth of up to 15% (and up to 100% in key
product lines), recruitment of numerous physicians and the implementation of many new
services. He has provided strategic consulting assistance to a variety of business clients including
hospitals, Visiting Nurse Associations (VNA's), health care investment groups, physician
practices, entrepreneurs, law firms, and other consulting groups.

Mr. Dykes has a track record of working collaboratively to achieve win-win outcomes. This has
included collaborating with large hospital employed physician groups, independent groups and
individual practitioners. Outcomes have included such initiatives as restructuring processes,
development of joint ventures, development of physician support services, improved managed
care contracting, practice development, aggressive physician recruitment and the development of
new programs.

Hospitals he has led have achieved significant improvements in lengths of stay, quality
outcomes, and financial performance. He has achieved Core Measure results in the top quartile
of all hospitals. Hospitals under his leadership have also received recognition as Top 50 Cardiac
Hospitals, Top 100 ICU’s, Top 100 for Orthopedics, and Cardiac Centers of Excellence for both
quality and efficiency.

1423 Whooping Crane Drive, Conway, SC 29526 = Phone: 508-414-3300 = WestwindAdvisors@gmail.com
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Westwind Advisors LLC

Operational excellence has been one of the hallmarks of Mr. Dykes’ career. By recruiting and
developing top notch leadership and focusing on achieving outstanding customer service, along
with achieving financial results, his teams have been able to deliver superb operational results.
These have included patient satisfaction scores in the top 10% of the national Studer database,
physician satisfaction gains of over 10%, reductions of 30% or more in the processing times,
improved patient scheduling, rapid results reporting, and the like. Employee turnover has been
substantially reduced by up to 68% and RN vacancy rates to as low as 2.5%. These
improvements, combined with aggressive renegotiation of managed care reimbursements and
other initiatives, have resulted in financial turnarounds exceeding $30 million per year.

Mr. Dykes’ received his BBA and MBA degrees from Temple University in Philadelphia, PA. He is
Board Certified as a Lifetime Fellow in the American College of Healthcare Executives (ACHE) and
has served on many community boards including the United Way, the Chamber of Commerce and the
American Heart Association. He has a visionary, collaborative, and results-oriented style. He has built
multiple high performing leadership teams. He has also been successful in earning the respect and
support of the board, physicians, management, and the communities in which he has served. He is
married to Diane and has three daughters, one of whom lives in New York and the others in
Pennsylvania. He resides in the Myrtle Beach area of South Carolina.

Contact information:

C. Barry Dykes, President
Westwind Advisors LLC
1423 Whooping Crane Drive
Conway, SC 29526

(508) 414-3300
WestwindAdvisors@gmail.com

1423 Whooping Crane Drive, Conway, SC 29526 = Phone: 508-414-3300 = WestwindAdvisors@gmail.com
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EXHIBIT __

Selective, Relevant Portions of the Wild Wing Regime Documents.

Declaration of Protective Covenants, Restrictions, Easements, Charges and Liens for Wild Wing
Plantation

1. Declarant Voting Rights:
2006 Article 1V, Section 3:

Section 3. Voting Rights. The Association shall have two (2) classes of
voting membership.

Class A. Class A Members shall be all Owners excepting the Declarant. Class A
Members shall be entitled to one (1) vote for each Lot in which they hold the interest
required for membership by Section 1 above. When more than one person holds such
interest or interests in any Lot, the vote attributable to such Lot shall be exercised as such
persons mutually determine, but in no event shall more than one (1) vote be cast with
respect to any such Lot.

Class B. The sole Class B Member shall be the Declarant. The Class B Member
shall be entitled to total votes in an amount equal to twice the number of the class A
votes plus one. The Class B membership shall cease and become converted to Class A
membership upon the conveyance to Lot Owners of all Lots subject to this Declaration, or
December 31, 2015, whichever first occurs. In addition, Declarant may terminate the
Class B membership upon written notice to the Association.

When a purchaser of an individual Lot or Lots takes title thereto from the
Declarant, he automatically becomes a Class A Member.

2. Declarant Funding Alternative:
2006 Article VI, Section 2:

Section 2. Assessments, Liens and Personal Obligations Therefor, and
Operation Maintenance of Common Areas Solely by the Association.

(a) Each and every Owner of any Lot or Lots within the properties, by acceptance of a
deed therefor, whether or not it shall be so expressed in any such deed or other
conveyance, shall be deemed to covenant and agree, to pay to the Association:
(1) annual assessments or charges; and, (2) special assessments for capital
improvements, unique costs or expenses, extraordinary budget or expense
items and the like, such assessments to be fixed, established and collected
from time to time as hereinafter provided. The annual and special
assessments, together with such interest thereon and costs of collection
thereof as are hereinafter provided shall be a charge on the land and shall be
a continuing lien upon the Lot or Lots against which each such assessment is
made. Each such assessment, together with such interest thereon and costs
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of collection thereof as are hereinafter provided, shall also be the personal
obligation of the Owner of such lot or Lots at the time when the assessment
fell due. Notwithstanding anything in this Declaration to the contrary, it is
hereby declared that through December 31, 2010, each Lot within The
Properties shall be exempt, at Declarant's option, from the assessments
herein provided for (both annual and special) until such time as such Lot is
conveyed by the Declarant to an Owner other than the Declarant. However,
until such time as a Lot is conveyed by the Declarant to an Owner other than
the Declarant, the Declarant shall be assessed and pay to the Association, in
lieu of an assessment thereof, a sum equal to the actual amount of actual
operating expenditures incurred by the Association for that portion of the
calendar year less an amount equal to the total assessments made by the
Association against Owners of Lots other than those owned by the
Declarant. The actual operating expenditures for this purpose shall also
include any reserve for replacements or operating reserves. Commencing
January 1, 2011, the Declarant shall be subject to assessments as provided for
in this Declaration so that it will pay assessments on the same basis provided
for in this Declaration for other Lot Owners. In the event that additional phases
are subjected to the provisions of this Declaration, then it is declared that until
the later of: (1) January 1, 2011; or (5) five years after the date the
amendments or supplemental declarations submitting such additional
phase(s) are filed for record in thee public records of Horry County, South
Carolina, each Lot in such additional phase shall be exempt from the
assessment created herein until such time as the lot is conveyed by the
Declarant to an Owner other than the Declarant. Until such time as a lot in
such additional phase is so conveyed, the Declarant shall be assessed and pay
to Association, in lieu of an assessment, a sum equal to the actual amount of
actual operating expenditures for that portion of the calendar year less an
amount equal to the total assessments made by Association against Owners
of Lots other than those owned by Declarant. Declarant may, however, at its
option, elect to pay assessments on the same basis as other Lot Owners as
opposed to the method referred to above. Such election may be made by
Declarant at any time.

3. The 2011 Amendment:

2011 Amendment, Paragraphs 2 and 3:

2. Article 1V, Section 3, Voting Rights, Class B. Is hereby amended and restated as
follows:

Class B. The sole Class B Member shall be the Declarant. The Class B Member shall be

entitled to total votes in an amount equal to twice the number of the Class A votes plus one.
The Class B Membership shall cease and become converted to Class A Membership upon
the conveyance to Lot Owners of all Lots subject to this Declaration or December 31, 2022,
whichever first occurs. In addition, Declarant may terminate the Class B membership upon written
notice to the Association.
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4,

3. Article VI, Section 2. Assessments, Liens and Personal Obligations Therefore, and
Operation Maintenance of Common Areas Solely by the Association, subsection (a) is
hereby amended and restated as follows:

(a) Each and every Owner of any Lot or Lots within the properties, by acceptance of a deed
therefor, whether or not it shall be so expressed in any such deed or other conveyance, shall
be deemed to covenant and agree, to pay to the Association: (1) annual assessments or
charges; and, (2) special assessments for capital improvements, unique costs or expenses,
extraordinary budget or expense items and the like, such assessments to be fixed, established
and collected from time to time as hereinafter provided. The annual and special assessments
together with such interest thereon and costs of collection thereof as are hereinafter provided
shall be a charge on the land and shall be a continuing lien upon the Lot or Lots against which
each such assessment is made. Each such assessment, together with such interest thereon
and costs of collection thereof as are hereinafter provided, shall also be the personal
obligation of the Owner of such Lot or Lots at the time when the assessment fell due.
Notwithstanding anything in this Declaration to the contrary, it is hereby declared that through
December 31, 2016, each Lot within Phase | of the Property shall be exempt, at Declarant's
option, from the assessments herein provided for (Both annual and special) until such time as
such Lot is conveyed by the Declarant to an Owner other than the Declarant. However, until
such time as a Lot is conveyed by the Declarant to an Owner other than the Declarant, the
Declarant shall be assessed and pay to the Association, in lieu of an assessment thereof, a
sum equal to the actual amount of actual operating expenditures incurred by the Association
for that portion of the calendar year less an amount equal to the total assessment made by
the Association against the Owners of Lots other than those owned by the Declarant. The
actual operating expenditures for this purpose shall also include any reserve for replacements
or operating reserves. Commencing January 1, 2017, the Declarant shall be subject to
assessments as provided for in this Declaration so that it will pay assessments on the same
basis provided for in this Declaration for other Lot Owners. In the event that additional phases
are subjected to the provisions of this Declaration, then it is declared that until the later of: (1)
January 1, 2017; or (10) ten years after the date the amendment or supplemental declarations
submitting such additional phase(s) are filed for record in the public records of Horry County,
South Carolina, each Lot in such additional phase shall be exempt from the assessment
created herein until such time as the Lots is conveyed by the Declarant to an Owner other
than the Declarant, Until such time as a lot is such additional phase is so conveyed, the
Declarant shall be assessed and pay to Association, in lieu of an assessment, a sum equal to
the actual amount of actual operating expenditures for that portion of the calendar year less
and amount equal to the total assessments made by Association against Owners of Lots other
than those owned by Declarant. Declarant may, however, at its option, elect to pay
assessments on the same basis as other Lots Owners as opposed to the method referred to
above. Such election may be made by Declarant at any time.

The 2016 Amendment:
Paragraph 1:

1. Article VI, Section 2. Assessments Liens and Personal Obligations Therefor, and
Operation, Maintenance of Common Areas Solely by the Association, subsection (a) is
hereby amended and restated as follows:

(A) Each and every Owner of any Lot or Lots within the properties, by acceptance of
a deed therefor, whether or not it shall be so expressed in any such deed or other
conveyance, shall be deemed to covenant and agree, to pay to the Association: (1) annual
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assessments or charges; and, (2) special assessments for capital improvements, unique
costs or expenses, extraordinary budget or expense items and the like, such assessments
to be fixed, established and collected from time to time as hereinafter provided. The annual
and special assessments together with such interest thereon and costs of collection
thereof as are hereinafter provided shall be a charge on the land and shall be a continuing
lien upon the Lot or Lots against which each such assessment is made. Each such
assessment, together with such interest thereon and costs of collection thereof as are
hereinafter provided, shall also be the personal obligation of the Owner of such Lot or Lots
at the time when the assessment fell due. Notwithstanding anything in this Declaration to
the contrary, it is hereby declared that through December 31, 2019, each Lot within Phase
| of the Property shall be exempt, at Declarant's option, from the assessments herein
provided for (Both annual and special) until such time as such Lot is conveyed by the
Declarant to an Owner other than the Declarant. However, until such time as a Lot is
conveyed by the Declarant to an Owner other than the Declarant, the Declarant shall be
assessed and pay to the Association, in lieu of an assessment thereof, a sum equal to the
actual amount of actual operating expenditures incurred by the Association for that portion
of the calendar year less an amount equal to the total assessment made by the Association
against the Owners of Lots other than those owned by the Declarant. The actual operating
expenditures for this purpose shall also include any reserve for replacements or operating
reserves. Commencing January 1, 2020, the Declarant shall be subject to assessments
as provided for in this Declaration for other Lot Owners. In the event that additional phases
are subject to the provisions of this Declaration, then it is declared that until the later of: (1)
December 31, 2019; or (10) ten years after the date the amendment or supplemental
declarations submitting such additional phases(s) are filed for record in the public records
of Horry County, South Carolina, each Lot in such additional phase shall be exempt from
the assessment created herein until such time as the Lots are conveyed by the Declarant
to an Owner other than the Declarant. Until such time as a lot in such additional phase is
so conveyed, the Declarant shall be assessed and pay to Association, in lieu of an
assessment, a sum equal to the actual amount of actual operating expenditures for that
portion of the calendar year less an amount equal to the total assessments made by
Association against Owners of Lots other than those owned by Declarant. Declarant may,
however, at its option, elect to pay assessments on the same basis as other Lot Owners
as opposed to the method referred to above. Such election may be made by Declarant at
any time.

By-Laws of Wild Wing Plantation Property Owners’ Association, Inc.

Voting Rights:
Article 2, Section 2:

Section 2. Voting Rights. The Association shall have two (2) classes of membership, Class "A" and
Class 13", as more fully set forth in the Declaration, the terms of which pertaining to membership
are specifically incorporated herein by reference. The classes of membership shall be as
follows:

Class A. Class A members shall be all Owners excepting the Declarant. Class A members
shall be entitled to one (1) vote for each Lot in which they hold the interest required for

1709

L8T1¥09¢dI.TOZ#ASYD - SYATd NONINOD - AHHOH - INd 70:T S0 /el TZ0Z - d311d ATIVOINOHLO3 13



membership pursuant to the Declaration. When more than one person holds such interest or
interests in any Lot, the vote attributable to such Lot shall be exercised as such persons,
mutually determine, but in no event shall more than one (1) vote be cast with respect to any
such Lot.

Class B. The sole Class B member sl-m11 be the Declarant (as defined in the Declaration).
The Class B member shall be entitled to total votes in an amount equal to twice the number of the
Class A votes plus one. The Class B membership shall cease and become converted to Class A
membership upon the conveyance to Lot Owners of all Lots subject to the Declaration, or
December 31, 2015, whichever first occurs. in addition, Declarant may terminate the Class B
membership upon written notice to the Association. When a purchaser of an individual Lot or
Lots takes title thereto from the Declarant, he automatically becomes a Class A member.

Declarant Appointment of Board of Directors:
Article 3, Section 2:

Section 2. Directors During Class "B" Control. The Directors who shall serve on the Board of
Directors of the Association shall be selected by the Class "B" Member acting in its sole
discretion and shall serve at the pleasure of the Class "B" Member until the first annual meeting
of the membership following termination of Class B control at which tune the Board of Directors shall be
increased to five (5) Members.

Within one hundred twenty (120) days thereafter, the Class "B" member shall call a meeting, as provided
in Article I, Section 5, of these By-Laws for special meetings, to advise the membership of the termination
of the Class "B" member's control or, in the alternative, shall notify each member by U.S. Mall that the
Class B membership has terminated.

The Directors selected by the Class “B” member pursuant to this Section need not be Members as
provided in Section 1 of this Article.

Powers and Duties of the Board of Directors:
Article 3, Section 18:

Section 18. Powers. The Board of Directors shall be responsible for the affairs of the
Association and shall have all of the powers and duties necessary for the administration of
the Association's affairs and, as provided by law, may do all acts and things as are not by the
Declaration, Articles, or these By-Laws directed to be done and exercised exclusively by the
Voting Members or the membership generally.

The Board of Directors shall delegate to one of its members the authority to act on behalf of the Board
of Directors on all matters relating to the duties of the managing agent or manager, if any, which might
arise between meetings of the Board of Directors.

In addition to the duties imposed by these By-Laws or by any resolution of the Association
that may be hereafter adopted, the Board of Directors shall have the power to and shall
be responsible for the following, in. way of explanation, but not limitation:

@ preparation and adoption of an annual budget in which there shall be established the

contribution of each Owner to the Common Expenses;

5
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(b)

(©)
(d)

(€)

(f)
(9)
(h)
(i)

()
k)
1)

(m)

(n)

making assessments to defray the Common Expenses, establishing the means and methods
of collecting such assessments and establishing the period of the installment payments of the
annual assessment; provided, unless otherwise determined by the Board of Directors, the
annual assessment for each Declaration's proportionate share of the Common Expenses
shall be payable in equal monthly installments, or as determined by the Board of Directors;
providing for the operation, care, upkeep, and maintenance of all of the Common
Areas;

designating, hiring, and dismissing the personnel necessary for the maintenance, operation,
repair, and replacement of the Association, its property, and the Common Areas and, where
appropriate, providing for the compensation of such personnel and for the purchase of
equipment, supplies, and materials to be used by such personnel in the performance of their
duties;

collecting the assessments, depositing the proceeds thereof in a bank depository which it
shall approve, and using the proceeds to administer the Association; provided, any reserve
fund may be deposited, in the Directors' best business judgment, in depositories other than
banks;

making and amending rules and regulations;

opening of bank accounts on behalf of the Association and designating the signatories
required;

making or contracting for the making of repairs, additions, and improvements to or alterations
of the Common Area in accordance with the other provisions of the Declaration and these By-
Laws after damage or destruction by fire or other casualty;

enforcing by legal means the provisions of the Declaration, these By-Laws, and the
rules and regulations adopted by it and brining any proceedings which may be
instituted on behalf of or against the Owners concerning the Association;

obtaining and carrying insurance against casualties and liabilities, as provided in the
Declaration, and paying the premium cost thereof,

paying the cost of all services rendered to the Association or its Members and not chargeable to
Owners;

keeping books with detailed accounts of the receipts and expenditures affecting the Association
and its administration, specifying the maintenance and repair expenses and any other expenses
incurred. The said books and vouchers accrediting the entries thereupon chart be available for
examination by the Owners and mortgagees, their duly authorized agents, accountants, or
attorneys, during general business hours on working days at the time and in a manner that shall
be set and announced by the Board of Directors for the general knowledge of the Owners. All
books and records shall be kept in accordance with generally accepted accounting principles;
making available to any prospective purchaser of a Lot, any Owner of a Lot, any first Mortgagee,
and the holders, insurers, and guarantors of a first Mortgage on any Lot, current copies of the
Declaration, the By-Laws, rules governing the Lot, and all other books, records, and financial
statements of the Association; and

permitting utility suppliers to use portions of the Common Area reasonably necessary
to the ongoing development or operation of the properties.

Amending the By-Laws:

Article 6, Section 6:
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Section 6. Amendment. Prior to the conveyance of the first Lot, Declarant may unilaterally amend
these By-Laws. Thereafter and otherwise, but subject to the provisions hereinafter provided,
these By-Laws may be amended only by the affirmative vote' (in person or by alternate) or written
consent of Voting Members representing sixty-seven (67%) percent of the total votes of the
Association, including sixty-seven (67%) percent of the votes of Members other than the
Declarant. However, the percentage of votes necessary to amend a specific clause shall not be
less than, the prescribed percentage of affirmative votes required for action to be taken under
that clause. Further, no amendment of any provision reserving a right specifically in favor of the
Declarant may be amended without the Declarant's express consent, No amendment shall be
effective until recorded in the public records of dory County, South Carolina.
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-—-—-—- Forwarded message ---—---—----

From: Jim Corbett <corbett_cpa@yahoo.com>
To: C Barry Dykes <cbdmdykes@gmail.com>
Cc:

Bcc:

Date: Fri, 1 May 2015 15:16:34 -0400

Subject: Re: Bad Debt Treatment by GAAP

They have been requested and will let you know as soon | get them.
Jim

On Friday, May 1, 2015 10:14 AM, C Barry Dykes <cbdmdykes@gmail.com> wrote:

Jim:

Thanks Jim. What | mean by the term "justify”, is that the audit calculations need to be supported
by the underlying governing documents. Since the documents do not exclude bad debt from the
calculation of the developer contribution, | believe you need some support for an "interpretation”
that would do so.

Also, have you received any documentation that the original developer went bankrupt or was
foreclosed upon which was the whole basis for considering the amounts to be bad debt in the first
place?

Thanks,
Barry

From: Jim Corbett [mailto:corbett_cpa@yahoo.com]
Sent: Thursday, April 30, 2015 1:30 PM

To: Jane Atkinson; C. Barry Dykes

Subject: Re: Bad Debt Treatment by GAAP

Thanks Barry
Also | am not trying to "justify" anything

Its an interpretation
Jim

On Thursday, April 30, 2015 1:27 PM, Jim Corbett <corbett cpa@yahoo.com> wrote:
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On Thursday, April 30, 2015 1:24 PM, C Barry Dykes <cbdmdykes@gmail.com> wrote:

Jim:

Also, attached is the Florida definition for developer contributions in lieu of assessments. | realize
we're not in Florida, but the terminology is similar to our CC&R. Since Bad Debt
expense/allowance is not EXCLUDED from the definition of "actual operating expenses" , a
reasonable person would conclude that, since it's a GAAP expense, that it has to be included in
the calculation of the developer's alternative contribution amount.

Regards,
Barry

From: C Barry Dykes [mailto:cbdmdykes@gmail.com]
Sent: Thursday, April 30, 2015 11:48 AM

To: 'Jim Corbett'

Subject: RE: Bad Debt Treatment by GAAP

Jim:

| couldn't disagree more. Your explanation is precisely the reason the developer has 2 options - he
can pay the assessments on only the lots he owns OR he can make up the operating deficit of the
Association (which would in include the cost of bad debts). The non-developer lot owners also do
not have an obligation to pay the "unpaid" assessments any more than the developer - how can
you justify making the other lot owners pay and not the developer?

Barry

From: Jim Corbett [mailto:corbett_cpa@yahoo.com]
Sent: Thursday, April 30, 2015 11:39 AM

To: C Barry Dykes

Subject: Re: Bad Debt Treatment by GAAP

Barry

Good meeting you as well. | enjoyed it

The financials are GAAP- no question.

Bad debt expense and the allowance is recognized in the financials.
Bad debt is an operating expense.

The developer calculation as you know is a separate issue.

In the master deed it states that the declarant is only responsible for assessments on

lots he owns. Once they convey to the owner he is not responsible at all to pay their assessments.
That is a personal obligation of the owner their assigns and heirs, etc...

The amount of the bad debt expense on the income statement represents "unpaid assessments"
To include the amount in the calculation is effectively making the declarant pay those assessments
the

owners did not pay and he is only required to pay assessments on lots he owns.
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| have spoken to several people and they agree to exclude it is appropriate. You cant make him
pay assessments
on lots he doesn't own.

Thanks Jim

On Thursday, April 30, 2015 11:19 AM, C Barry Dykes <cbdmdykes@gmail.com> wrote:

Jim:

Thank you for meeting with us the other night to review the draft Audit report for the POA. | did
some research on the treatment of bad debt following our meeting. | could not locate any specific
reference in the CC&R documents or the By-laws specifically about bad debt (either that it should
be included or excluded). Those documents did reference that the reserves are to be considered
operating expenditures. The terms that are used in the documents are "actual operating expenses
incurred by the Association"(Covenants, VI.2.a.), "All books and records shall be kept in
accordance with generally accepted accounting principles"(Bylaws 111.C.18.1.), and "accrual
accounting, as defined by generally accepted accounting principles, shall be employed with
regards to the annual audit, while the regular monthly accounting shall be on a cash basis"(Bylaws
[11.C.20.a.)

So the question seems to be whether GAAP considers bad debt expenses/allowances as an
operating expense. Everything | see clearly treats bad debt expenses/allowances as an operating
expense of operating the organization and therefore should be included in determining the
Declarant's financial obligation to the POA. Attached are some references. Please let us know if
you find anything different.

Thank you.

Regards,
Barry Dykes

Finance Committee for Wild Wing Plantation Property Owners Association

No virus found in this message.
Checked by AVG - www.avg.com
Version: 2015.0.5941 / Virus Database: 4339/9656 - Release Date: 04/29/15
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C. Barry Dykes
1423 Whooping Crane Drive
Conway, SC 29526
(843) 234-0013

January 23, 2017

Board of Directors

Wild Wing Property Owners Association
C/O Founders Wild Wing LLC

1000 Wild Wing Boulevard

Conway, SC 29526

RE: Wild Wing POA/Funding Shortfall
Dear Board Members:

| am hereby writing in my personal capacity as a member of the Wild Wing Property Owners
Association (“POA”™).

As you know, a review of financial records of the POA clearly establishes that the developers, as
declarants, failed to utilize generally accepted accounting procedures (GAAP) in calculating the
difference between income and expenses of the POA for a number of years, which has resulted
in a significant underfunding of the POA. The financial records of the POA establish that the
amount of the underfunding totals $519,801 through 2015.

This issue has been raised to you, the relevant accounting has been provided, and you informed
me verbally that a decision has been made by the Board not to pursue an action against the
declarant based upon the discovery of this erroneous accounting practice. Given the amount of
money at issue, | disagree with the decision not to pursue recovery of the funds. | am also
concerned that the Board's actions have been dictated by a conflict of interest between the Board,
the prior developer and the current developer, both developers having declarant rights and
responsibilities under the terms of Wild Wing’s governing documents.

| hereby urge the Board to reconsider its decision not to pursue recovery of these funds. If the
Board does not, | will have no choice but to file suit myself, on behalf of the Board, pursuant to
Rule 23, South Carolina Rules of Civil Procedure, and will seek all legal remedies available.

Please let me have your response, in writing, no later than February 6, 2017.

Sincerely,

C. Barry Dykes

CC:  Paul Skirchak, Community Association Manager,
Waccamaw Management, P.O. Box 51558, Myrtle Beach, SC 29579
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C. BARRY DYKES AND BARBARA EISENHARDT, INDIVIDUALLY AND
DERIVATIVELY ON BEHALF OF THE WILD WING PLANTATION PROPERTY
OWNERS’ ASSOCIATION, INC., MEMORANDUMS IN SUPPORT OF ITS MOTIONS
FOR SUMMARY JUDGMENT AND MEMORANDUMS IN OPPOSITION TO THE
DEFENDANTS MOTIONS FOR SUMMARY JUDGMENT
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Page 1

STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY

C. Barry Dykes and Barbara Eisenhardt,
Individually and derivatively

on behalf of the wild wing Plantation
Property Owners' Association, Inc.,

Plaintiff(s),
CIVIL ACTION NO.
VS. 2017-CP-26-04187

wild wing Company, LLC,

Ralph R. Teal, Jr.,

SLF IV/SBI wild wing, LLC,

wild wing Residential Development LLC,
Stratford Land Manager,

SB Investments LLC,

Graeme T. Black, Gilford Edwards,
Founders wild wing, LLC,

Founders Group International, LLC,

Dan Liu, and Xian Dou,

Defendant(s).

wild wing Plantation
owners' Association, Inc.

Nominal Defendant.

DEPOSITION OF: H. GILFORD EDWARDS

DATE : Thursday, December 6, 2018
TIME: 2:03 p.m. through 3:05 p.m.
LOCATION: BELLAMY, RUTENBERG, COPELAND,

EPPS, GRAVELY & BOWERS, P.A.
1000 29th Avenue North _
Myrtle Beach, South Carolina

TAKEN BY: Attorneys for the Defendant(s)

COURT REPORTER: MADONNA M. FARRELL
Registered Professional Reporter
Certified Livenote Reporter
CaseviewNet Realtime Reporter

Stenotype Reporting Service, LLC (843) 685-0075
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Page 32
familiarity with Mr. Dykes' view of the declarant

contribution formula and how those contributions or
the declarant obligations were calculated.

A. Right.

Q. Have you come to understand Mr. Dykes' view
of how those contributions should have been
calculated?

A. Absolutely not.

Q. So you don't have an understanding of what
he is contending?

A. I understand what he's contending, but I
think he's wrong.

Q. Okay. And did you -- what did you do as a
board member to ensure that the declarant was
making the proper contributions under the regime
documents?

A. I read the documents and did what they said.
You didn't rely on any accountants for that?
NO.

And you are a member of Sun Star, right?
No. I'm not now.

But you were at the time?

> o r» O r O

At what time?
Q. At the time the wild wing project was

developed.

Stenotype Reporting Service, LLC (843) 685-0075
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C. BARRY DYKES AND BARBARA EISENHARDT, INDIVIDUALLY AND
DERIVATIVELY ON BEHALF OF THE WILD WING PLANTATION PROPERTY
OWNERS’ ASSOCIATION, INC., MEMORANDUMS IN SUPPORT OF ITS MOTIONS
FOR SUMMARY JUDGMENT AND MEMORANDUMS IN OPPOSITION TO THE
DEFENDANTS MOTIONS FOR SUMMARY JUDGMENT

Exhibit K
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STATE OF SOUTH CAROLINA

COUNTY OF HORRY

IN THE COURT OF
COMMON PLEAS
15TH JUDICIAL CIRCUIT

C. BARRY DYKES and BARBARA

EISENHARDT, et al.,

Plaintiffs,
VS.
WILD WING COMPANY,

Defendants.

DEPOSITION OF':
DATE:
TIME:

LOCATION:

TAKEN BY:

COURT REPORTER:

STENOTYPE REPORTING SERVICE, LLC

CASE NO.

2017-CP-26-04187
et al.,

ROY STRICKLAND, CPA, MAFF
Wednesday, April 3, 2019

10:32 a.m. to 1:10 p.m.

Dixon Hughes Goodman, LLP

525 East Bay Street, Suite 100
Charleston, South Carolina
Attorneys for the Defendants
MARIE H. BRUEGGER

Registered Professional Reporter
Certified Realtime Reporter

Marie H. Bruegger, RPR *** (843) 685-0075
4350 Old Kings Highway, Murrells Inlet, SC 29576
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35. I'll just read them. They're really short.

Paragraph 34: 1In calculating the
contributions owed by the declarant entities, the
defendants failed to utilize GAAP, which resulted
in contributions by the declarant that were
substantially less than would be required had
defendants used GAAP.

Paragraph 35: Defendants' failure to use
GAAP has resulted in a substantial shortfall and
underfunding of the associlation's operations.

Did I read those correctly?

A. Yes, sir.

Q. Do you have an opinion about whether the
defendants failed to utilize GAAP, as is alleged in
Paragraphs 34 and 357

A. I would term it they selectively utilized
GAAP.

Q. And you know I'm going to ask you to be very
specific about that, so —-

A. Yes, sir. Their calculation that was used
by —-- the calculations that I've seen, they
included accrual-based expenses, except for they
deducted the bad debt expense from the calculation,
so as a result, they selective -- that's the

selective use of GAAP.

STENOTYPE REPORTING SERVICE, LLC
Marie H. Bruegger, RPR *** (843) 685-0075
4350 Old Kings Highway, Murrells Inlet, SC 29576
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believe to be the declarant's obligation for

contribution to dues?

A. Yes, sir.

Q. Where did you get the formula?

A. Out of the agreement.

Q. Out of the declaration?

A. Yes, sir.

Q. Point me to exactly where you got it.

A. I basically turned wording to a formula.

Q. Right. That's what we want to do.

A. And all of it is in -- the majority of it's
in Section 2, Subsection (a), Paragraph (a). And
basically for the -- you're asking about the

developer piece?

Q.

Yeah. I want to know where you got your

formula.

A.

Q.
A.

Yes, sir.
And then we'll break her down from there.

Got it. "However, until such time as a lot

is conveyed by the declarant to an owner other than

the declarant, the declarant shall be assessed and

pay to the association, in lieu of an assessment

thereof, a sum equal to the actual amount of actual

operating expenditures incurred" -- 'incurred,'

that's an important word -- "by the association for

STENOTYPE REPORTING SERVICE, LLC
Marie H. Bruegger, RPR *** (843) 685-0075
4350 Old Kings Hi%hgvay, Murrells Inlet, SC 29576
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that portion of the calendar year less an amount
equal to the total assessments made by the
association against owners of lots other than those
owned by the declarant."

That's the calculation right there.

Q. Is that the -- do you want to call that the
operative sentence in this document?

A. Yes, sir, yes, sir. They naturally --
earlier, it explains that in lieu of that, they can
pay the same assessment on the lots that they own,
the declarant owns.

Q. So in your experience, how would you
classify a transaction that required an outlay of
funds? What would you call that?

A. I don't understand your question. Maybe you
can clarify that.

Q. I'll try. There are certain transactions
where the entity has to write a check, right?

A. Yes, sir.

Q. They have to pay.

A. Yes, sir.

Q. They have to spend. They have to outlay --
A. Yes, sir.

Q. —— money.

A. Yes, sir.

STENOTYPE REPORTING SERVICE, LLC
Marie H. Bruegger, RPR *** (843) 685-0075
4350 Old Kings Highway, Murrells Inlet, SC 29576
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A. Only that I compared it at the end. And on
this one, I think I was having a difficult time
with the lots, and I might have utilized the lots
pliece, but I've tied every one of them into the
auditor's reports at the time.

Q. You're talking about Exhibit 357

A. Exhibit 35, yes, sir.

Q. Which is the lot-by-lot calculation?

A. Yes, sir, yes, sir.

Q. So to be clear, when you were performing
your work, did you use Mr. Dykes's work as a
template or a format, or did you set it totally
aside and do your work independently?

A. I did my work independently and compared it
to his work.

(Defendant's Exhibit 36, Preliminary
Damages Calculation, was marked for
identification.)
BY MR. MILLER:

Q. So I'm going to mark as Exhibit 36 what I
believe finally to be your work. Do you recognize
that?

A. Yes, sir.

MR. MILLER: Let's take a break.

(A recess transpired.)

STENOTYPE REPORTING SERVICE, LLC
Marie H. Bruegger, RPR *** (843) 685-0075
4350 Old Kings Highway, Murrells Inlet, SC 29576
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I can't recall if I sent my report to him
or —— I sent it to the attorneys, I'm sure.
But naturally -- and I don't -- and I don't

recall why he was actually doing a report. I

was thinking it might have been for mediation.

We might have had -- we had some small
differences, as I recall. I don't know if he
had a difference or I had a difference. We
got that resolved, and I issued my report
based on that. So that's the process.

But the substance of my work, naturally,
I had a meeting with him, and I concur with
his answer, but the work itself was work that
I did. I verified everything. I put all the
information in, all the numbers. I've
reviewed all the financial statements, the
audit reports, declarations, et cetera. So

that's the process.

BY MR. MILLER:

Q.

o » o ¥

Good. Thank you for that.
You're looking at Exhibit 367
Yes, sir.
Which is, in fact, your work product?
That's my work product.

And it is a five-page —-- six—-page document,

STENOTYPE REPORTING SERVICE, LLC
Marie H. Bruegger, RPR *** (843) 685-0075
4350 Old Kings Hi%rgvay, Murrells Inlet, SC 29576

L8T1¥09¢dI.TOZ#ASYD - SYATd NONINOD - AHHOH - INd 70:T S0 /el TZ0Z - d311d ATIVOINOHLO3 13



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

79

done your best on the number of lots?

A. Yes, sir.

Q. Where did you get the annual dues amount?

A. The same -- 1in the footnote to the financial
statements on I think a majority of those years, it
actually says the -- I think it says the monthly
annual dues. I think there were two years towards
the end where they didn't -- they didn't -- for
some reason didn't disclose that in the footnotes,
so then I went to the budget document. There was a
document that I looked at to tie that in, and again
-— no. I tell you what I -- I looked at the
calculation by the declarant, and they had the
quarterly amount, and I multiplied it times four.

Q. So that's the amount that was assessed to
lot owners -- or, rather, owners of lots other than
the declarant?

A. Yes, sir.

Q. And then you just do the math and back out
what they paid in?

A. Yes, sir.

I think I'm going to go ahead and
interject this, because I didn't -- this is not
something -- but I think it's something important

to mention here.

STENOTYPE REPORTING SERVICE, LLC
Marie H. Bruegger, RPR *** (843) 685-0075
4350 Old Kings Hi%hgway, Murrells Inlet, SC 29576
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The way this was calculated on these
individual calculations of the budget and where
they calculated the annual fee, that entire amount,
the developer didn't have to pay anything. If
everything was in budget on accrual basis,
basically, even though the developer owned a
portion of these lots, substantial portion, and
most importantly, the developer benefits from
owning those lots and having this homeowners
association, because the amenities and things of
that nature are typically very important in selling
their lots.

And I haven't checked on this yet, and I
will tell you I just identified it yesterday. My
question is in dividing it by just the homeowner's
lots, if everything budgets out, the developer
doesn't pay anything. And the reason I figured --
that that thought came to me is under this
document, they don't have to pay anything for the
homeowners association.

Typically, based on my experience, the
developer is having to pay some type of fair share
on that because they are benefiting and usually
benefiting substantially from those amenities in

selling the project.

STENOTYPE REPORTING SERVICE, LLC
Marie H. Bruegger, RPR *** (843) 685-0075
4350 Old Kings Hi:%ravay, Murrells Inlet, SC 29576
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it for anything.

The only thing I was looking for for the
reserve 1s making sure —-- because the expenditures
include the reserve less the cost that's spent out
of those reserve accounts, so -- and I can't
remember if Mr. Dykes provided this at the
beginning or I asked the attorneys for it just to
verify my reserve number that I'm using in the
calculation.

Q. Do you have an opinion as to whether the
reserves are adequately funded or not?

A. No, sir. I haven't been asked to testify or
look into that at this time.

Q. If that changes, will you let me know?

A. Yes, sir.

And I will say this: To the extent that
the developer has not paid these amounts that are
owed under my calculation, the amount associated
that ties to the reserves naturally would be
unfunded.

And I want to say this because I think
this is an important point to make on this. Their
calculation, as I told you, is accrual based except
for bad debt, and I'm assuming -- the other side, I

assume, 1s saying, well, no, you only put what's

STENOTYPE REPORTING SERVICE, LLC
Marie H. Bruegger, RPR *** (843) 685-0075
4350 Old Kingi )?igh{vay, Murrells Inlet, SC 29576
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Deposition of Missy Johnson

IN THE COURT OF COVMON PLEAS
FOR THE STATE OF SOUTH CARCLI NA
HORRY COUNTY

DEPCSI TI ON OF M SSY JOHNSON

C. BARRY DYKES AND BARBARA El SENHARDT,

| NDI VI DUALLY AND DERI VATI VELY ON BEHALF OF THE
W LD W NG PLANTATI ON PROPERTY OMNERS'

ASSCOCI ATI ON, | NC. ,

PLAI NTI FFS,
VS. CASE NO. 2017-CP-26-04187

W LD WNG COVWANY, LLC, SUNSTAR, LLC, RALPH R
TEAL, JR ; SLF IV/SBI WLD WNG, LLC SLF
I'V/SBI JV, LLC, SLF |IV/SBI PROPERTIES MM LLC,
SLF |V/ SBI DEVELOPMENT HOLDI NGS, LLC, WLD W NG
RESI DENTI AL DEVELOPMENT, LLC;, STRATFORD LAND
MANAGER, L.P. D/ B/ A STRATFORD LAND; STRATFORD
LAND FUND IV, L.P.; SB I NVESTMENTS LLC;
REALSTAR MANAGEMENT, LLC, GRAEME T. BLACK; H.
G LFORD EDWARDS; FOUNDERS W LD W NG, LLG
FOUNDERS GROUP | NTERNATI ONAL, LLC; DAN LI U,
XIAN "Nl CK" DQU; RICK SCHULTZ; RI CK TAYLOR AND
THOVAS PLANKERS,

DEFENDANTS.

W LD W NG PLANTATI ON PROPERTY OWNERS'
ASSCOCI ATI ON, | NC. ,

NOM NAL DEFENDANT

DATE: SEPTEMBER 28, 2020
TI ME: 1:14 P. M
LOCATI ON: COPELAND, STAIR, KINGVA & LOVELL

CHARLESTON, SC

REPORTED BY: RUTH L. MOIT, RPR, CRR
CLARK & ASSQOCI ATES, | NC.
P. O BOX 12189
CHARLESTON, SC 29415
843-762- 6294
WAV CLARK- ASSOCI ATES. COM
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Deposition of Missy Johnson

A. But we work virtually as a group, so if
we have anal ysts that sit in other offices, we'l]l
have them do that type of work for us too.

Q And are you the only CPA on that group
i n Charl eston?

A. No, we all are. W all are except for

one.
Q Now, you worked at Pratt-Thomas Gunb,
right?
A | did.
Q And you worked with Roy Strickl and
t here?

A.  Yes, sir.

Q And tell ne about that.

A. He was the head of the audit departnent
when | first started working there, and then
transitioned into | guess fraud and forensics and
[itigation support as well.

Q At Pratt-Thomas Gunb?

A.  Yes.

Q And did Roy work with you in the fraud
and forensics section of Pratt-Thomas Gunb too or
not ?

A. Yes. W did work together on a project

or two.
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Deposition of Missy Johnson

a petrol eum engi neer.
Q Ddyoufind Roy to be a good CPA?

A. | did, yes.

Q D d you have any problens with his work?

A.  No.
Q Now, you indicated that you have
testified in depositions before; is that right?

A Yes.

Q And has that all been in connection with

your professional wrk as a CPA?

A.  Yes.

Q Have you ever been involved in any sort
of litigation personally?

A.  No.

Q Good for you.

So if you wll, tell ne, have you been
accepted or certified by a court as an expert in
any subject?

A.  Yes.

Q And could you tell me about that?

A. The first tinme was with a business
val uation pursuant to a famly | aw di spute.

Q So you were designated as an expert or
accepted by the court as an expert in

specifically what subjects?
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Deposition of Missy Johnson

available to us as well.

Q And is that sonmething that you did in
connection with your work on this case?

A. | don't recall specifically |Iooking at
any GAAP st andards.

Q Ckay. Wwell, talking about this case,
when were you contacted for this case or about
this case?

A. | can't recall the first date.

Q Do you know who contacted you?

A. | think David MIler did.

No, it wasn't. Actually, it was Doug
MacKel can.

Q What did Doug say to you when he
contacted you?

A. | can't renenber the conversation.

Q You didn't take notes or anything |ike
t hat ?

A. No. | think it was over [|unch.

Q GCkay. And were you working with Doug on
any ot her case?

A 1 was not.

Q Have you ever worked with Carl ock on
anot her case?

A | don't knowif |'ve worked with them on
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Q ay. And does that have anything to do
with in your mnd the declarant's financi al
obligations to the association?

A. | believe that the fornmula that's
outlined in the covenant requires you to | ook at
the financial statenents which are prepared on a
GAAP basis but that's the starting point are the
GAAP prepared financials, and then you apply the
formul a.

Q | gotcha. So the financial statenents
are done pursuant to GAAP, right?

A Yes.

Q And then the financial statenents are
going to be used as a starting place for the
decl arant contri buti ons based on the formul a that
you're referring to?

A. That's ny understandi ng.

Q Ckay. Al right. And did you use the
audited financial statements in doing your
anal ysi s?

A.  Yes.

Q And to your know edge had those audited
financial statenents been done pursuant to
general ly accepted accounting principles?

A. That's ny understandi ng.
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A. kay. It begins with -- I"'mtrying to
find the -- the sentence starts with "however".
It's about two-thirds of the way down.

Q GCkay. Until such tinme?

A. "Until such tinme a lot is conveyed by
t he declarant to an owner other than the
decl arant the declarant shall be assessed and pay
to the association in lieu of an assessnent
t hereof a sumequal to the actual anount of
actual operating expenditures incurred by the
associ ation for that portion of cal endar year,
| ess an amobunt equal to the total assessnents
made by the association against owners of lots
ot her than those by the declarant."”

Q Ckay. Al right. And so tell nme how
you utilized that fornmula to reach your opinions
in this case.

A. So in dissecting this and | ooking at the
hi storical financials and al so | ooking at the
deposition testinony of Jim Corbett and Deborah
Weir and M. Dykes as well --

Q Didyou look at the testinony of Roy
Strickl and?

A. | did look at Roy Strickland' s testinony

as wel | too.
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Q GCkay. And the board was controlled by
who?

A Wll, | think the timng is probably
goi ng to depend on the answer.

Q Well, inthis case it's the declarant.

A. Correct.

Q GCkay. So why shouldn't the declarant
get dinged by the costs associated with
homeowners who don't pay their assessnents?

A. In the spirit of what this formula is
providing, | don't think that is the
interpretation of the fornmnula.

Q So you read this fornmula as saying that
for assessnents that don't get paid we're going
to ding the owners, not the declarant.

A. They don't ding the owners, though. The
honeowners really never had their assessnents
i ncreased materially.

Q Well, the declarants get stuck with the
bad debt, that is, the fact that these other
owners don't pay.

A. | disagree with you. That bad debt
expense is truly just a decrease to the revenue.
It's not a true cash outlay. No noney is com ng

out of the bank.
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Q Well, it's budgeted, isn't it?

A. It is budgeted.

Q And so honeowners' assessnents take into

consideration a certain anount of estimted bad
debt .

A. Let ne back up. The bad debt expense --

| need to | ook at a budget, but | don't think the

bad debt expense is a budgeted item | need to

| ook and see.

Q GCkay. |If the association collected al
of the -- if the association collected the total
assessnents made agai nst -- nmade by the

associ ati on agai nst owners of |lots, okay, all of
them and didn't exceed their budgeted expenses,
woul d the decl arant owe anyt hi ng?

A.  No.

Q Yet the declarant owns at various tines
hundreds of unsold lots, right?

A. I'mnot sure the nunber.

Q Any unsold lots? | nean, this goes al
t he way back to 2007, right?

A. 1'm guessing between zero and what you
say are hundreds.

Q And there are roads, right, and curbs?

A. Yes.
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) AMENDMENT TO DECLARATION OF

) PROTECTIVE COVENANTS, RESTRICTIONS
) EASEMENTS, CHARGES, AND LIENS FOR
) WILD WING PLANTATION

STATE OF SOUTH CAROLINA

COUNTY OF HORRY

WHEREAS, Wild Wing Company, LLC (hereinafter referred to as “Wild Wing Company”), made
and executed that certain Declaration of Protective Covenants, Restrictions, Easements, Charges,
and Liens for Wild Wing Plantation, dated September 26, 2006 and recorded September 27, 2006
in Deed Book 3164, at Page 361, records of Horry County, South Carolina, as amended
(hereinafter referred to as the “Declaration”); '

WHEREAS, Wild Wing Company assigned all of its rights as the declarant and any other rights it
has under the Declaration to SLF IV / SBI Wild Wing, LLC, a Texas Limited Liability Company, in
that certain Assignment of Rights dated December 22, 2010 and recorded December 28, 2010 in
Deed Book 3497, at Page 1935, records of Horry County, South Carolina;

WHEREAS, SLF IV / SBI Wild Wing, LLC, a Texas Limited Liability Company assigned all of its
rights as the declarant and any other rights it has under the Declaration to Wild Wing Residential
Development, LLC ( hereinafter referred to as “Declarant”); in that certain Assignment of Rights
dated November 9, 2011 and recorded November 9, 2011, in Deed Book 3550, at Page 3051,

records of Horry County, South Carolina.

WHEREAS, a special meeting of Wild Wing Plantation Property Owners’ Association, Inc.
(Hereinafter referred to as the “Association”), was held pursuant to Article Il, Section 5 of the
Bylaws of Wild Wing Plantation Property Owners' Association, Inc., (hereinafter referred to as

“Bylaws”);

WHEREAS, at the special meeting, after notice and with a quorum present, a vote was held and
passed pursuant to Article XIl, Section 9 of the Declaration, by owners holding not less than two-
thirds (2/3) of the total vote of the membership in the Association, to amend the Declaration as set

forth herein.

NOW THEREFORE in accordance with the terms and provisions of the Declaration, the
Declaration is hereby amended, as follows:

1. Article Il. Section 16. Storage Receptacles, is hereby amended and restated as follows:

All fuel tanks or similar storage receptacles larger than twenty (20) pounds shall be buried
underground and shall be located no closer to the lot line than the setback requirements.

Article IV, Section 3. Voting Rights, Class B. Is hereby amended and restated as follows:

[~

Class B. The sole Class B Member shall be the Declarant. The Class B Member shall be
entitled to total votes in an amount equal to twice the number of the Class A votes plus one.
The Class B Membership shall cease and become converted to Class A Membership upon
the conveyance to Lot Owners of all Lots subject to this Declaration or December 31, 2022,
whichever first occurs. In addition, Declarant may terminate the Class B membership upon
written notice to the Association.

_ RETURN TO Instrument#: 2011000119029, DEED BK:
BELLAMY, RUTENBERG, COPELAND 3553 PG: 2358 DOCTYPE: 069 11/23/2011
EPPS, GRAVELY & BOWERS, PA, at 01:11:00 PM, 1 OF 4 BALLERY V.
;E){g];&r:;gzcaoég% " SKIPPER, HORRY COUNTY, SC

,SC 29578 REGISTRAR '
843-448-2400 A PIA OF DEEDS
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Article VI, Section 2. Assessments, Liens and Personal Obligations Therefor ., and
Operation Maintenance of Common Areas Solely by the Association, subsection (a) is
hereby amended and restated as follows:

(a) Each and every Owner of any Lot or Lots within the properties, by acceptance of a deed
therefor, whether or not it shall be so expressed in any such deed or other conveyance,
shall be deemed to covenant and agree, to pay to the Association: (1) annual assessments
or charges; and, (2) special assessments for capital improvements, unique costs or
expenses, extraordinary budget or expense items and the like, such assessments to be
fixed, established and collected from time to time as hereinafter provided. The annual and
special assessments together with such interest thereon and costs of collection thereof as
are hereinafter provided shall be a charge on the land and shall be a continuing lien upon
the Lot or Lots against which each such assessment is made. Each such assessment,
together with such interest thereon and costs of collection thereof as are hereinafter
provided, shall also be the personal obligation of the Owner of such Lot or Lots at the time
when the assessment fell due. Notwithstanding anything in this Declaration to the contrary,
it is hereby declared that through December 31, 2016, each Lot within Phase | of the
Property shall be exempt, at Declarant’s option, from the assessments herein provided for
(Both annual and special) until such time as such Lot is conveyed by the Declarant to an
Owner other than the Declarant. However, until such time as a Lot is conveyed by the
Delcarant to an Owner other than the Delcarant, the Declarant shall be assessed and pay
to the Association, in lieu of an assessment thereof, a sum equal to the actual amount of
actual operating expenditures incurred by the Association for that portion of the calendar
year less an amount equal to the total assessment made by the Association against the
Owners of Lots other than those owned by the Declarant. The actual operating
expenditures for this purpose shall also include any reserve for replacements or operating
reserves. Commencing January 1, 2017, the Declarant shall be subject to assessments as
provided for in this Declaration so that it will pay assessments on the same basis provided
for in this Declaration for other Lot Owners. In the event that additional phases are
subjected to the provisions of this Declaration, then it is declared that until the later of: (1)
January 1, 2017; or (10) ten years after the date the amendment or supplemental
declarations submitting such additional phase(s) are filed for record in the public records
of Horry County, South Carolina, each Lot in such additional phase shall be exempt from
the assessment created herein until such time as the Lots is conveyed by the Declarant to
an Owner other than the Declarant. Until such time as a lot is such additional phase is so
conveyed, the Declarant shall be assessed and pay to Association, in lieu of an
assessment, a sum equal to the actual amount of actual operating expenditures for that
portion of the calendar year less and amount equal to the total assessments made by
Association against Owners of Lots other than those owned by Declarant. Declarant may,
however, at its option, elect to pay assessments on the same basis as other Lots Owners
as opposed to the method referred to above. Such election may be made by Declarant at
any time.
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The provisions contained in this Amendment shall be retroactive and therefore shall be effective
as of January 1, 2011.
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IN WITNESS WHEREOEF, the undersigned have caused this Amendment to be made as

of this 22&2._ day of LMM{ZM 1.

WILD WING PLANTATION PROPERTY OWNERS’

ASSOCIATION, INC. e f—

By:
W%O‘W—’ Ralphf?./Teal, Jr., Tts President

~N

The Declarant executed this Amendment for the purposes of acknowledging and agreeing to the
terms and conditions hereof.
Wild Wing Residential Development, LLC, a
Delaware Limited Liability Company

By: SLF IV / SBI Properties MM, LLC, a Texas
Limited Liability Company, its Manager

By: SB Investments, LLC, a South Carolina
Limited Liability Company, -ifs Managing

\‘Yﬂm qij%w Member W

\%j ‘QZOQM W By: Ralph K. Teal, WManager
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STATE OF SOUTH CAROLINA )
)
COUNTY OF HORRY )

PERSONALLY appeared before me the undersigned witness and made oath that s/he saw
the within named Wild Wing Plantation Property Owners’ Association, Inc. By Raph R. Teal, Jr.,
Its President, Sign, Seal and as its Act and Deed deliver the within written AMENDMENT TO
DECLARATION OF PROTECTIVE COVENANTS, RESTRICTIONS, EASEMENTS, CHARGES
AND LIENS FOR WILD WING PLANTATION; and that s/he with the other witness subscribed
above witnessed the execution thereof.

My Commission Expires:

STATE OF SOUTH CAROLINA )
: )
COUNTY OF HORRY )

PERSONALLY appeared before me the undersigned witness and made oath that s/he saw
the within named Wild Wing Residential Development, LLC, a Delaware Limited Liability Company,
by SLF IV / SBI Properties MM, LLC, a Texas Limited Liability Company, its Manager, by SB
Investments, LLC, a South Carolina Limited Liability Company, its Managing Member, by Ralph R.
Teal, Jr., Co-Manager, Sign, Seal and as its Act and Deed deliver the within written AMENDMENT
TODECLARATION OF PROTECTIVE COVENANTS, RESTRICTIONS, EASEMENTS, CHARGES
AND LIENS FOR WILD WING PLANTATION; and that s/he with the other witness subscribed
above witnessed the execution thereof.

' d
SWORN to before me this Aol ¢
of 2011

c for South Cagglin
sion Expires; ! zanH
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C. BARRY DYKES AND BARBARA EISENHARDT, INDIVIDUALLY AND
DERIVATIVELY ON BEHALF OF THE WILD WING PLANTATION PROPERTY
OWNERS’ ASSOCIATION, INC., MEMORANDUMS IN SUPPORT OF ITS MOTIONS
FOR SUMMARY JUDGMENT AND MEMORANDUMS IN OPPOSITION TO THE
DEFENDANTS MOTIONS FOR SUMMARY JUDGMENT

Exhibit N
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STATE OF SOUTH CAROLINA ) AMENDMENT TO DECLARATION OF
}  PROTECTIVE COVENANTS, RESTRICTIONS,
COUNTY OF HORRY ) EASEMENTS, CHARGES AND LIENS FOR
WILD WING PLANTATION .

WHEREAS, Wild Wing Company, LLC (hereinafter referred to as “Wild Wing Company"), made
and executed that certain Declaration of Protective Covenants, Restrictions, Easements, Charges
and Liens for Wild Wing Plantation, dated September 26, 2006 and recorded September 27, 2006
in Deed Book 3164 at Page 361, records of Horry County, South Carolina, as amended (hereinafter
referred to as the “Declaration”):

WHEREAS, Wild Wing Company assigned all of its rights as the Declarant and any other rights
it has under the Declaration to SLF IV / SBI Wild Wing, LLC, a Texas Limited Liability Company,
in that certain Assignment of Rights dated December 22, 2010 and recorded December 28, 2010
in Deed Book 3497 at Page 1935, records of Horry County, South Carolina;

WHEREAS, SLF [V / SBI Wild Wing, LLC, a Texas Limited Liability Company assigned all of its
rights as the declarant and any other rights it has under the Declaration to Wild Wing Residential
Development, LLC in that certain Assignment of Rights dated November 9, 2011 and recorded
November 9, 2011 in Deed Book 3550 at Page 3051, records of Horry County, South Carolina;

WHEREAS, by Assignment of Declarant Rights dated April 13, 2015, recorded in Deed Book 3812
atPage 2978, Wild Wing Residential Development, LLC assigned its Declarant rights to Founders
Wild Wing, LLC (hereinafter referred to as the “Declarant™);

WHEREAS, pursuant to Article Xil, Section 9 of the Declaration, the Declaration may be amended
by the execution and recordation of any instrument executed by Owners holding not less than two-
thirds (2/3) vote of the membership in Wild Wing Property Owners' Association (the “Association”),
with Declarant’s consent required so long as Declarant is the Owner of any Lot affected by the
Declaration; and

WHEREAS, Declarant currently holds votes in excess of the two-thirds (2/3) of the total vote of the
Membership in Association;

WHEREAS, Declarant is the Owner of multlple Lots affected by the Declaratton

WHEREAS, the right to amend is unambiguously set forth in the Declaratlon the Declarant has a
sufficient property interest in the development, as set forth above, including the right to add
additional phases to the Development; the Declarant has strictly complied with the amendment
process set forth in the Declaration; the Declarant has undertaken to ensure that notice of the
‘amendment is provided as set forth in the Declaration and that the amended covenants are not
unreasonable nor do they contravene public policy in accordance with South Carolina law;

WHEREAS, it is the intention of Declarant, as the holder if in excess of two-thirds {2/3) of the vote
of Association to amend the Declaration as more particutarly set forth herein.

NOW THEREFORE, in accordance with the terms and provisions of the Declaration the
Declaration is hereby amended, as follows:

Instrument#: 2016000136671, DEED BK: 3964
PG: 1648 DOCTYPE: 069 11/15/2016 at
01:41:41 PM, 1 OF 4 MARION D. FOXWORTH
fll, HORRY COUNTY, SC REGISTRAR OF
DEEDS .
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Article V], Section 2. Assessments, Liens and Personal Obligations Therefor, and
Operation, Maintenance of Common Areas Solely by the Association, subsection (a) is
hereby amended and restated as follows: ,

(A) Each and every Owner of any Lot or Lots within the properties, by acceptance
of a deed therefor, whether or not it shall be so expressed in any such deed or other
conveyance, shall be deemed to covenant and agree, to pay to the Association: (1)
annual assessments or charges; and, (2) special assessments for capital -
improvements, unique costs or expenses, extraordinary budget or expense items
and the like, such assessments to be fixed, established and collected from time to
time as hereinafter provided. The annual and special assessments together with
such interest thereon and costs of .collection thereof as are hereinafter provided
shall be a charge on the land and shall be a continuing lien upon the Lot or Lots
against which each such assessment is made. Each such assessment, together
with such interest thereon and costs of collection thereof as are hereinafter
provided, shall also be the personal abligation of the Owner of such Lot or Lots at
‘the time when the assessment fell due. Notwithstanding anything in this Declaration
to the contrary, it is hereby declared that through December 31, 2019, each Lot
within Phase | of the Property shall be exempt, at Declarant's option, from the
assessments herein provided for (Both annual and special) until such time as such
Lot is conveyed by the Declarant to an Owner other than the Declarant. However,
until such time as a Lot is conveyed by the Declarant to an Owner other than the
Declarant, the Declarant shall be assessed and pay to the Association, in lieu of an
assessment thereof, a sum equal to the actual amount of actual operating
expenditures incurred by the Association for that portion of the calendar year less
an amount equal to the total assessment made by the Association against the
Owners of Lots other than those owned by the Declarant. The actual operating
expenditures for this purpose shall also include any reserve for replacements or
operating reserves. Commencing January 1, 2020, the Declarant shall be subject
to assessments as provided for in this Declaration for other Lot Owners. In the
event that additional phases are subject to the provisions of this Declaration, then
it is declared that until the later of: (1) December 31, 2019; or (10) ten years after
the date the amendment or supplemental declarations submitting such additional
phases(s) are filed for record in the public records of Horry County, South Carolina,
each Lot in such additional phase shall be exempt from the assessment created
herein until such time as the Lots are conveyed by the Declarant to an Owner other
than the Declarant. Until such time as a lot in such additional phase is so conveyed,
the Declarant shall be assessed and pay to Association, in lieu of an assessment,
a sum equal to the actual amount of actual operating expenditures for that portion
of the calendar year less an amount equal to the total assessments made by
Association against Owners of Lots other than those owned by Declarant.
Declarant may, however, at its option, elect to pay assessments on the same basis
as other Lot Owners as opposed to the method referred to above. Such election
may be made by Declarant at any time.

1748 ’ ' BLF-WW-367
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IN WITNESS WHEREOF, the undersigned have caused this Amendment to be made as of this
I day of Vewewdiec , 2016.

WILD WING PLANTATION PROPERTY OWNERS'
ASSOCIATION, INC.

Deckelle, ¢ Dmordte BY: N\ 3 ﬁf&lﬁ

‘\ TN, —.\‘)\@\w\f—{vé}

( Sk g 1 AN~ Its:__ v Senik
DECLARANT:

FOUNDERS WILD WING, LLC, a Delaware

/ku Limited Liability Company
J\" ‘ " LQQ—"/’ BY: .“'I‘m 4 :///

N S
s s folf e

STATE OF SOUTH CAROLINA )
)
COUNTY OF HORRY )
PERSONALLY appeared before me the undersigned withess and made oath that s/he saw
the WIthF named Wild Wing Plantatron Property Owners’ Association, Inc.,, by
Lan ke oo Peesident ___, Sign, Seal and as
|ts Act and Deed deliver the within written Amendment to Declaration of Protective Covenants,

Restrictions, Easements, Charges and Liens for Wild Wing Plantation; and that sfhe with the other
witness subscribed above witnessed the execution thereof.

“_\ﬁ___h \sw__\) | Twced e K. Heend e

SWORN to before me this Ij%“ ‘
y of - : , 20186. Wiiness is nol a party to
A g AA 7 or a beneficiary of
‘Notary Public for South Carolina the transaction.
My Commission Expires; 2 \ |5 ! 240

‘“nmm,u”

(it
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C. BARRY DYKES AND BARBARA EISENHARDT, INDIVIDUALLY AND
DERIVATIVELY ON BEHALF OF THE WILD WING PLANTATION PROPERTY
OWNERS’ ASSOCIATION, INC., MEMORANDUMS IN SUPPORT OF ITS MOTIONS
FOR SUMMARY JUDGMENT AND MEMORANDUMS IN OPPOSITION TO THE
DEFENDANTS MOTIONS FOR SUMMARY JUDGMENT

Exhibit O
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STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY

C. Barry Dykes and Barbara Eisenhardt,
Individually and derivatively

on behalf of the Wild Wing Plantation
Property Owners' Association, Inc.,

Plaintiff (s),
CIVIL ACTION NO.
VS. 2017-CpP-26-04187

Wild Wing Company, LLC,

Ralph R. Teal, Jr.,

SLF IV/SBI Wild Wing, LLC,

Wild Wing Residential Development LLC,
Stratford Land Manager,

SB Investments LLC,

Graeme T. Black, Gilford Edwards,
Founders Wild Wing, LLC,

Founders Group International, LLC,

Dan Liu, and Xian Dou,

Defendant (s) .

Wild Wing Plantation
Owners' Association, Inc.

Nominal Defendant.

TELEPHONIC

DEPOSITION OF: PAUL SKIRCHAK

DATE: Thursday, July 30, 2020

TIME: 10:03 a.m. through 12:40 p.m.
LOCATION: BELLAMY, RUTENBERG, COPELAND,

EPPS, GRAVELY & BOWERS, P.A.
1000 29th Avenue North
Myrtle Beach, South Carolina

TAKEN BY: Attorneys for the Defendant (s)
COURT REPORTER: MADONNA M. FARRELL

Registered Professional Reporter
CaseViewNet Realtime Reporter

STENOTYPE REPORTING SERVICE, LLC
Madonna Farrell, RPR *** (843) 685-0075
4350 Old Kings Highway, Murrells Inlet, SC 29576
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this case concerning those amendments?
A. Hmm...
Q. And if you'll turn to your Exhibit
Number 10, you'll see the one that was done in
2016.
(EXHIBIT 10, 9/26/2006 Amendment to
Declaration of Protective Covenants,
Restrictions, Easements, Charges and
Liens for Wild West Plantation, was
marked for identification.)
THE DEPONENT: Yes. I am aware of
those amendments.

BY MR. MILLER:

Q. Okay.

A. That's part of reading the -- understanding
the governing documents.

Q. And did you -- did you ever undertake to
advise anyone at the Founders or at the property
owners' board of the desirability of that
amendment?

A. I'm a community manager. I look at things
and I try to plan for what's coming, what's behind,
what's happening right now; what I do.

I told the Founders board of directors that

this 2011 amendment was fixing to expire and they

STENOTYPE REPORTING SERVICE, LLC
Madonna Farrell, RPR *** (843) 685-0075
4350 Old Kings Higshévay, Murrells Inlet, SC 29576
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would be paying assessments the following year on
the lots that are unsold. That's all I did.

Q. Did you have any opinion or discussion with
the POA board as to the desirability of renewing
that amendment through this 2016 document?

A. I have no ability to renew the document. I
can Jjust tell them what happened and what the
circumstances will be.

Any choice to take any action was fully a
choice of the developer. I had no authority in any
choice to have a second amendment, other than, you
know, administering it as a result of an election
or a developer-approved amendment as the
supplemental.

Q. Understood.

My question is, did they ask or did you
offer any advice on the desirability of this
amendment from a, you know, community perspective?
Is this a good thing or a bad thing?

You know, do you remember having any
conversations about that?

A. I told them that the original amendment
would expire and that they would be paying
assessments on all the lots.

Q. Do you remember the —-- can you remember

STENOTYPE REPORTING SERVICE, LLC
Madonna Farrell, RPR *** (843) 685-0075
4350 Old Kings Hi%%/vay, Murrells Inlet, SC 29576
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Q. Okay. If we look at this vote tally sheet,
is 1t your testimony that the lots that are
referenced on this vote tally sheet, these several
pages, are lots that were not still owned by the
declarant?

A. These lots were owned by owners, not the
declarant.

Q. And how --

A. Not the declarant.

Q. Do you know how many lots were owned by
declarant —-- excuse me -- by owners at the time
this vote took place?

A. I probably knew back then, but I don't
recall now.

Q. But we would be able to count these lots up
on your vote tally sheet, right?

A. That is correct.

Q. Would you agree with me that the number of
owners who actually voted on this amendment was a
small fraction of the total number of owners?

A. Yes. Yes.

Q. Can you, Mr. Skirchak, tell me any advantage

to the association for the declarant to not pay on
a per-lot assessment basis?

A. To the association as a whole?

AHHOH - Ad 70T S0 feiN IEZOZ - d3Td ATIVOINOYLO3 13
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STENOTYPE REPORTING SERVICE, LLC
Madonna Farrell, RPR *** (843) 685-0075
4350 Old Kings Highway, Murrells Inlet, SC 29576
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Q. Yes, sir.

A. No. No. Probably not.

Q. Now, Mr. Skirchak, you had earlier mentione
that you had some interaction with what was called
the finance committee?

A. Yes.

Q. And you found, I think -- and I don't want
to put words in your mouth -- but my recollection
of your testimony is you found them -- by the time
you got there, you found the committee to be
comprised of what appeared to be reasonably
thoughtful, intelligent people?

A. Yes.

Q. Do you know that the finance committee was
disbanded by Founders?

A. I do not.

Q. Now, Mr. Skirchak, you are not a certified
public accountant, correct?

A. Correct.

Q. And you're not qualified to do a financial
audit of an association, correct?

A. Correct.

Q. I want to take you back, if you don't mind,
to something that Mr. Miller asked you about

earlier in your testimony. That's all the way bac

d
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Madonna Farrell, RPR *** (843) 685-0075
4350 Old Kings Highway, Murrells Inlet, SC 29576
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C. BARRY DYKES AND BARBARA EISENHARDT, INDIVIDUALLY AND
DERIVATIVELY ON BEHALF OF THE WILD WING PLANTATION PROPERTY
OWNERS’ ASSOCIATION, INC., MEMORANDUMS IN SUPPORT OF ITS MOTIONS
FOR SUMMARY JUDGMENT AND MEMORANDUMS IN OPPOSITION TO THE
DEFENDANTS MOTIONS FOR SUMMARY JUDGMENT

Exhibit P
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Page 1

STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY

C. Barry Dykes and Barbara Eisenhardt,
Individually and derivatively

on behalf of the Wild Wing Plantation
Property Owners' Association, Inc.,

Plaintiff (s),
CIVIL ACTION NO.
vS. 2017-CP-26-04187

Wild Wing Company, LLC,

Ralph R. Teal, Jr.,

SLF IV/SBI Wild Wing, LLC,

Wild Wing Residential Development LLC,
Stratford Land Manager,

SB Investments LLC,

Graeme T. Black, Gilford Edwards,
Founders Wild Wing, LLC,

Founders Group International, LLC,

Dan Liu, and Xian Dou,

Defendant (s) .

Wild Wing Plantation
Owners' Association, Inc.

Nominal Defendant.

VIRTUAL

DEPOSITION OF': PRESTON COURTNEY

DATE: Wednesday, August 20th, 2020
TIME: 11:38 a.m. through 12:39 p.m.
LOCATION: BELLAMY, RUTENBERG, COPELAND,

EPPS, GRAVELY & BOWERS, P.A.
1000 29th Avenue North
Myrtle Beach, South Carolina

TAKEN BY: Attorneys for the Defendant (s)
COURT REPORTER: MADONNA M. FARRELL

Registered Professional Reporter
CaseViewNet Realtime Reporter

Stenotype Reporting Service, LLC (843) 685-0075
1757
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Page 43
1 A. My understanding in 2016 is simply because
2 they were unfinished with the development, and it
3 -— because of the failure of the development, the
4 entire process was taking longer and being pushed
12:34PM 5 out.
6 Q. And so how did the -- extending the
7 declarant funding alternative enhance the
8 declarant's interest in 20167
9 A. I can't speak for the declarant or how
12:34PM 10 they're -- they were enhanced.
11 Q. Do you know or can you articulate for me how
12 the association benefited from the extension of
13 that declarant funding alternative in 20167
14 A. I cannot, with the exception of saying that,
12:35PM 15 again, it's always important or good to have a
16 successful developer from start to finish of a
17 development.
18 Q. And do you have any basis to provide to me
19 today, any factual basis, to support a contention
12:35PM 20 that extending the declarant funding alternative in
21 2016 somehow provided an advantage to the HOA?
22 A. I do not.
23 Q So you can't quantify that wvalue?
24 A. I cannot.
12:35PM 25 Q Have you done any sort of analysis to
Stenotype Reporting Service, LLC (843) 685-0075
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AMENDED

C. BARRY DYKES AND BARBARA EISENHARDT, INDIVIDUALLY AND
DERIVATIVELY ON BEHALF OF THE WILD WING PLANTATION PROPERTY
OWNERS’ ASSOCIATION, INC., MEMORANDUMS IN SUPPORT OF ITS MOTIONS
FOR SUMMARY JUDGMENT AND MEMORANDUMS IN OPPOSITION TO THE
DEFENDANTS MOTIONS FOR SUMMARY JUDGMENT

Exhibit Q
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SLF IV/SBI Wild Wing, LLC
Sale of Remaining Assets
April 14, 2015

Sales price

Closing costs:
Commissions
Deed Stamps
Escrow holdback
Other

Total

Net sales price

Basis:

Inventory
Equipment

Less: A/D
Building

Less: A/D
Golf course land
Raw land
Development land
CIP
Escrow from closing
Estimated add'l CIP
REO lots

Basis in asset

Gain (loss) on sale
Tax rate

Estimated taxes

0 1BIN T20¢ - a31d ATIVIOINOYLO3 13
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Wild Wing
SLF IV/SBI Wild Wing, LLC Residential De\‘l';”,
e 2
=
U
Total Inventory Equipment Golf Course Raw Land Developed lot£
T
19,000,000.00 82,393.07 (@)
X
Py
<
(419,100.00) o
(70,300.00) @)
(250,000.00) §
(15,000.00) @)
(754,400.00) - <
— U
=
18,245,600.00 82,393.07 219,275.00 4,280,725.00 2,745,600.00 11,000,000.(@
(0]
@)
82,393.07 82,393.07 - - - - 5
65,864.00 - 65,864.00 - - - g
(45,189.67) - (45,189.67) - - -
550,000.00 - - 550,000.00 - -3
(55,452.36) - - (55,452.36) - - %
2,621,691.00 - - 2,621,691.00 - - 8
266,954.00 - - - 266,954.00 - g
5,036,300.00 - - - - 5,036,300.08)
2,958,664.89 - - - - 2,958,664.8%
53,080.59 - - - - 53,080.59
922,875.00 - - - - 922,875.00
391,499.00 - - - - 391,499.00
12,848,679.52 82,393.07 20,674.33 3,116,238.64 266,954.00 9,362,419.48
5,396,920.48 - 198,600.67 1,164,486.36 2,478,646.00 1,637,580.52
0.20 0.20 0.20 0.40
1,423,378.81 39,720.13 232,897.27 495,729.20 655,032.21



SLF Iv/SBI Wild Wing, LLC

AJE to record sale

April 14, 2015

Wild Wing Residential Development, LLC

10040
11000
12050
14100
21000
40000
50002
50003
60400
20150

Bellamy Escrow - Net proceeds
CIP - Construction in Prog
Land

WW Model Homes

Estimated CIP costs
Residential lot sales
COS-Relief of inventory
COS-Relief of land

Sales & Marketing costs

Due to JV

(to record sale of remaining lots)

SLF IV/SBI Wild Wing LLC

10050
10060
10070
10075
12100
12101
12400
12401
11500.1
11500.2
11500.3
11500.4
11500.5
12050.1
12050
20450
80235
20150.1
8075
5175.1

Inventory-Pro Shop
Inventory-F&B
Inventory-Golf Maintenance
Inventory-Fuel

Furniture & Fixtures

Acc Depr - Furn & Fixt

Other depreciable property
Acc Depr - Other deprec prop
Prepaid ins - worker's comp
Prepaid ins - property
Prepaid ins - auto

Prepaid ins - umbrella
Prepaid ins - commercial
Land: Golf Course

Land

Surety bond - Santee Cooper
Gain/loss on sale of assets
Due to JV #1

General & Admin insurance
Electric - Club House

(53,080.59)
(2,958,664.89)
(5,427,799.00)

(30,481.87)

(922,875.00)

(11,000,000.00)
3,934,620.48
5,427,799.00
30,481.87
11,000,000.00

(40,209.20)
(14,258.68)
(23,090.79)
(4,834.40)
(65,864.00)
45,189.67
(550,000.00)
55,452.36
(17,153.44)
(5,080.13)
(717.80)
(2,146.80)
(5,192.60)
(2,621,691.00)
(266,954.00)
20,000.00
(3,841,733.03)
7,327,993.07
30,290.77
(20,000.00)

(to record sale of golf course and remaining land)
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C. BARRY DYKES AND BARBARA EISENHARDT, INDIVIDUALLY AND
DERIVATIVELY ON BEHALF OF THE WILD WING PLANTATION PROPERTY
OWNERS’ ASSOCIATION, INC., MEMORANDUMS IN SUPPORT OF ITS MOTIONS
FOR SUMMARY JUDGMENT AND MEMORANDUMS IN OPPOSITION TO THE
DEFENDANTS MOTIONS FOR SUMMARY JUDGMENT

Exhibit R
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Page 1

STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY

C. Barry Dykes and Barbara Eisenhardt,
Individually and derivatively

on behalf of the wild wing Plantation
Property Owners' Association, Inc.,

Plaintiff(s),
CIVIL ACTION NO.
VS. 2017-CP-26-04187

wild wing Company, LLC,

Ralph R. Teal, Jr.,

SLF IV/SBI wild wing, LLC,

wild wing Residential Development LLC,
Stratford Land Manager,

SB Investments LLC,

Graeme T. Black, Gilford Edwards,
Founders wild wing, LLC,

Founders Group International, LLC,

Dan Liu, and Xian Dou,

Defendant(s).

wild wing Plantation
owners' Association, Inc.

Nominal Defendant.

DEPOSITION OF: GRAEME T. BLACK

DATE : Thursday, December 6, 2018
TIME: 9:45 a.m. through 1:32 p.m.
LOCATION: BELLAMY, RUTENBERG, COPELAND,

EPPS, GRAVELY & BOWERS, P.A.
1000 29th Avenue North _
Myrtle Beach, South Carolina

TAKEN BY: Attorneys for the Defendant(s)

COURT REPORTER: MADONNA M. FARRELL
Registered Professional Reporter
Certified Livenote Reporter
CaseviewNet Realtime Reporter

Stenotype Reporting Service, LLC (843) 685-0075
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Page 37
Q. And to carry forth the purposes of the

regime documents, the declarations, covenants
restrictions, bylaws, and so on and so forth?

A. Yes.

Q. Okay. And so my question to you is, is you
were serving as a member of the board of wild wing
POA for four years or so. You have said that you
were a representative of the declarant.

My question to you is, in performing your
functions as a member of the board, did you believe
that your obligations and loyalties lied [sic]

primarily with the declarant or with the members of

POA?
A. I never viewed it separately as a -- in a --
as a conflict or a -- it's easy to understand your

responsibilities as a member of a POA board and
your responsibilities as a developer or an employee
of a development entity. So yes, I can clearly
understand both responsibilities and conduct
accordingly at the same time.

Q. What do you do when there is a conflict or a
potential conflict between the interest of the
declarant and the interest of the owners -- or the
members, I should say?

A. Can you give me an example of a conflict? I

Stenotype Reporting Service, LLC
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Page 38
cannot think of one.

Q. Sure.

well, while you've been doing your business
for the Tast 20 years, I've been doing mine. And I
have represented dozens and dozens of developers
who have been sued by HOAs for various and sundry
things, including construction deficiencies, board
mismanagement, breaches of fiduciary duty, for
example.

Ssurely you're familiar with at least some of
the cases that have been filed in and around the
Myrtle Beach area between HOAs and developers.

A. Right.

Q. So that would be one type of conflict, where
owners feel aggrieved because they have been given
a building that they don't believe is suitable or
proper.

A. Right.

Q. The declarant thinks it was.

A. Right.

Q. So if you're a board member and there's an
issue like that, how do you resolve that?

A. I can honestly tell you, I don't recall
having any such conflict in my dual roles in my

experience.

Stenotype Reporting Service, LLC (843) 685-0075
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Page 68
assets belonging to wild wing Residential and the
v?

A. It would have.

Q. oOkay. And do you know how much profit was
earned by either the Jv or wild wing Residential on
the sale of their assets?

A. I do not.

Q. Do you know what assets remained in the 13V
or in wild wing Residential after the sale to
Founders?

A. I hope none.

Q. And does either the JVv or wild wing
Residential, are either of those entities still
valid, ongoing concerns?

A. Valid, ongoing concerns in what way?

Q. Yeah. Are they still conducting business,
to your knowledge?

A. I don't have any idea if they're still
entities of record.

Q. Okay. Do you have any reason to believe
they're conducting any business?

A. I have no reason to believe either way.
we're not conducting business at wild wing.

Q. Okay. And if the owners -- or my clients 1in
this case, if they are able to convince a judge or

Stenotype Reporting Service, LLC (843) 685-0075
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C. BARRY DYKES AND BARBARA EISENHARDT, INDIVIDUALLY AND
DERIVATIVELY ON BEHALF OF THE WILD WING PLANTATION PROPERTY
OWNERS’ ASSOCIATION, INC., MEMORANDUMS IN SUPPORT OF ITS MOTIONS
FOR SUMMARY JUDGMENT AND MEMORANDUMS IN OPPOSITION TO THE
DEFENDANTS MOTIONS FOR SUMMARY JUDGMENT

Exhibit S
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STATE OF SOUTH CAROLINA
COUNTY OF HORRY

C. BARRY DYKES AND BARBARA
EISENHARDT, INDIVIDUALLY AND
DERIVATIVELY ON BEHALF OF THE
WILD WING PLANTATION PROPERTY
OWNERS’ ASSOCIATION, INC.,

PLAINTIFFS,
VS.

WILD WING COMPANY, LLC;
SUNSTAR, LLC; RALPH R. TEAL, JR.;
SLF IV/SBI WILD WING, LLC; SLF
IV/SBI JV, LLC: SLF IV/SBI PROPERTIES
MM, LLC; SLF IV/SBI DEVELOPMENT
HOLDINGS, LLC; WILD WING
RESIDENTIAL DEVELOPMENT, LLC;
STRATFORD LAND MANAGER, L.P.
D/B/A STRATFORD LAND:
STRATFORD LAND FUND IV, L.P.; SB
INVESTMENTS, LLC: REALSTAR
MANAGEMENT, LLC: GRAEME T.
BLACK: H. GILFORD EDWARDS;
FOUNDERS WILD WING, LLC;
FOUNDERS GROUP INTERNATIONAL,
LLC; DAN LIU; XIAN “NICK” DOU;
RICK SCHULTZ; RICK TAYLOR: AND
THOMAS PLANKERS,

DEFENDANTS.

WILD WING PLANTATION OWNERS’
ASSOCIATION, INC.

NOMINAL DEFENDANT.

N N N

N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N

IN THE COURT OF COMMON PLEAS
FOR THE FIFTEENTH JUDICIAL
CIRCUIT
C/A NUMBER: 2017-CP-26-04187

Defendants Wild Wing Company, LLC;
Sunstar, LLC; SLF IV/SBI Wild Wing,
LLC; SLF IV/SBI JV, LLC; SLF IV/SBI
Properties MM, LLC; SLF IV/SBI
Development Holdings, LLC; Wild Wing
Residential Development, LLC; SB
Investments, LLC; Realstar
Management, LLC; Founders Wild
Wing, LLC; Founders Group
International, LLC; and Dan Liu’s

Memorandum in Response to Plaintiffs’
Memorandum in Support of Motions for
Summary Judgment and Opposition to
Defendants’ Motions for Summary

Judgment

Plaintiffs face a multitude of absolute affirmative defenses, each fatal to Plaintiffs’ case.

Plaintiffs are therefore put to creating unreasonable inferences of fact and interpretations of law.

The inescapable fact underlying Plaintiffs’ case is that the Wild Wing POA is, and always has

been, fully funded. Never has a bill gone unpaid, no special assessments have ever been levied,

and dues have remained constant. The Declarants have funded any operating shortfalls from

inception to date. Efforts to misconstrue this reality fail because they are simply not true.
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l. “Shortfall” of the POA

Throughout Plaintiffs’ Memorandum, they have attempted to adopt the term “shortfall”
into their interpretation of the financial situation at Wild Wing. There is no shortfall. Plaintiffs
make incorrect statements such as:

“The extensions of the Declarant Funding Alternative also resulted in a substantial
shortfall of funding to the POA by the Declarants;”* and

“The erroneous calculation of The Declarant Funding Alternative has resulted in a
substantial shortfall.”?

The POA has never operated at a deficit since its inception. In addition:

e Lot owner dues have stayed consistent since 2006;
¢ No special assessments have ever been levied;

e No POA bills have ever gone unpaid; and

e The Reserve Fund of the POA is fully funded.®

Mr. Dykes himself has acknowledged this under oath. The Wild Wing POA is and always has

been a financially sound and well managed community.

Plaintiffs attempt to construe the term “shortfall” in terms of allocation among the
Declarants and Lot Owners. More particularly, Plaintiffs ask that Declarants be ordered to pay
the very dues Plaintiffs’ members failed to pay. This perverse argument fails for multiple reasons
including Associational Standing and Plaintiffs’ Violation of the Declaration, both of which are

briefed in these Defendants’ prior Memoranda.

1 Pls.” Mems. in Supp. of Its Mots. for Summ. J. and Mems in Opp’n to the Defs. Mots. for Summ. J. 3.

2 Pls.” Mems. 12.

3 Dykes Dec. 5, 2018 29:12 — 30:16. Attached hereto as Exhibit A; Atkinson 50:6-12. Attached hereto as Exhibit B;
Superior Reserve Study Defendants (CCS) 0565. Attached hereto as Exhibit C.

Page 2 of 11
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1. The Declarant Contribution Calculation was Prepared by the Independent POA
Accountant, Not the Declarants and Not Gilford Edwards

The rules of law governing Plaintiffs’ case on the Math are these:

In discharging his duties, a director is entitled to rely on information, opinions,
reports, or statements, including financial statements and other financial data,
if prepared or presented by public accountants, other persons as to matters
the director reasonably believes are within the person’s professional or expert
competence, or a committee of the board of which the director is not a
member.

S.C. Code Ann. § 33-31-830(h).

“In a dispute between the directors of a homeowners association and aggrieved
homeowners, the conduct of the directors should be judged by the ‘business
judgment rule,” and absent a showing of bad faith, dishonesty, or
incompetence, the judgment of the directors will not be set aside by judicial
action.”

Goddard v. Fairways Dev. Gen. P’ship, 310 S.C. 408, 414, 426 S.E.2d 828, 832 (Ct. App.
1993).

The reality that neither the Declarants nor Gilford Edwards were involved in the
calculation of the Math and that the Board of Directors of the POA relied on experts for this
function is fatal to the Plaintiffs’ claims. Absent falsely pinning the calculation on the Declarants
or Gilford Edwards, Plaintiffs’ claims are barred by the Business Judgment Rule and statutory
law. Plaintiffs have misrepresented the responsible parties for the calculation of the Math. The
Math was calculated by the independent auditing POA accountant. The Math was then reviewed

and approved by the POA property manager and the POA Finance Committee.

Plaintiffs misconstrue a single statement from Mr. Edwards’ testimony to put forth the
false theory that Mr. Edwards orchestrated the Math. During Mr. Edwards’ deposition, Plaintiffs’
counsel and Mr. Edwards discussed Plaintiff Dykes’ view of the Math. Mr. Edwards expressed
to Plaintiffs’ counsel that he understood what Plaintiff Dykes was contending in this lawsuit, but

that he disagreed. Continuing that line of questioning, Plaintiffs’ counsel inquired:

Page 3 of 11
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Q. Okay. And did you — what did you do as a board member to ensure that the declarant
was making the proper contributions under the regime documents?

A. | read the documents and did what they said.

Q. You didn’t rely on any accountants for that?

A. No.*
This is the full extent of the questions and answers relied upon by Plaintiffs. From the above
exchange, Plaintiffs have drawn the following unreasonable inferences:

e Gil Edwards, a member of the Board of Directors from 2011 until 2015, testified that he
determined that bad debt was not to be considered a POA expense for purposes of
calculating the Declarant contribution;®

e Edwards himself claimed to be the architect of that effort by deciding that bad debt was
not to be treated as a POA expense in calculating the Declarants’ contributions;®

e The Defendants who were or are members of the Board of Directors condoned the
underfunding and, at least in the case of Mr. Edwards, was responsible for it;” and

e The accounting was at the direction of Mr. Black’s boss, Mr. Edwards.®

None of these statements are true as Mr. Edwards never made any of the above claims. Attached
hereto and incorporated herein as Exhibit E is an Affidavit of Mr. Edwards responding to

Plaintiffs’ false allegations.

1. Statute of Limitations

Many of Plaintiffs’ claims are time barred. In acknowledging this, Plaintiffs seek to avoid

the Statute of Limitations through equitable tolling.

4 Edwards 32:13-19. Attached hereto as Exhibit D.
5 Pls.” Mems. 10.
6 PIs.” Mems. 29.
7 Pls.” Mems. 32.
8 PIs.” Mems. 33.

Page 4 of 11
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“[E]quitable tolling is a doctrine that should be used sparingly and only when the

interests of justice compel its use.” Hooper v. Ebenezer Senior Services and Rehabilitations

Center, 386 S.C. 108, 117, 687 S.E.2d 29, 33 (2009). “[E]quitable tolling typically applies in
cases where a litigant was prevented from filing suit because of an extraordinary event beyond
his or her control.” Id. at 32. “The party claiming the statute of limitations should be tolled bears

the burden of establishing sufficient facts to justify its use.” Id.

Plaintiffs ask the Court to apply equitable tolling simply because the Declarant has not
yet turned over control. Plaintiffs have always enjoyed the ability to bring a derivative action just
as they have done here. At no time has any financial matter been withheld or concealed from the

Plaintiffs or any other Lot Owner. In fact, the opposite is true.

e Plaintiffs have been members of the POA with access to all POA financial books and
records since 2007 and 2013 respectively.®

e Plaintiffs served on the POA’s Finance Committee which assisted in the preparation of
the annual budget, inclusive of the requested Declarant Contribution, and is charged with
reviewing and making recommendations on all financial matters.° Plaintiff Eisenhardt
was one of the charter members in 2012 and Plaintiff Dykes joined the Committee in
2014.

e Plaintiffs filed their Complaint on the Math on June 30, 2017.

e Plaintiff Eisenhardt voted in favor of the Amendment to the Declaration in 2011.%

e Plaintiff Dykes purchased his property in Wild Wing Plantation in 2013 with record
notice of the 2011 Amendment in his chain of title.!?

e Plaintiffs did not file their claims related to the 2011 Amendment until June 10, 2019.

° By-Laws Art. VI, Section 4(a) Defendants (CCS) 0474. Attached hereto as Exhibit F.

10 Dykes Dec. 5, 2018 28:1-12. Attached hereto as Exhibit A.

11 Eisenhardt June 25, 2020 34:19-25. Attached hereto as Exhibit G.

12 plaintiff Dykes Title Insurance Policy and Warranty Deed Plaintiff 002713 — 23. Attached hereto as Exhibit H;
Dykes June 25, 2020 83:5-15, 84:22 — 85:8. Attached hereto as Exhibit I.

Page 5 of 11
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Nothing in the record suggests Plaintiffs were prevented from filing their case at any

time. Plaintiffs have failed to establish a compelling reason to justify the use of equitable tolling

under all the circumstances.

V.

Calculation of the Math

Plaintiffs miscalculate the Math by excluding many revenues while including

inappropriate expenses. The operative sentence is found in Article VI of the Declaration.

Included within this sentence is the following language.

[T]he Declarant shall be assessed and pay to the Association, in lieu of an
assessment thereof, a sum equal to the actual amount of actual operating
expenditures incurred by the Association for that portion of the calendar year
less an amount equal to the total assessments made.*3

A. A sum equal to the actual amount of actual operating expenditures incurred.

Plaintiffs have included Bad Debt Expense in the “actual amount of actual operating

expenditures incurred”. Bad debt is not an “actual operating expenditure incurred.” Plaintiffs

include Bade Debt despite the fact:

The “actual amount of actual operating expenditures incurred” unambiguously refers to
the actual payment of an expense. These words do not include “paper expenses” such as
depreciation or bad debt;**

The POA accountant reviewed whether bad debt should be included and after reviewing
the Declaration and GAAP as well as consulting with other CPAs in his office and with
the CFO of the POA property management company, determined bad debt was properly
excluded;®®

The CFO of Waccamaw Management testified that in 26 years of working with countless
associations, she has never seen bad debt included;*®

The bad debt represents the failure of Plaintiffs’ fellow lot owners to pay assessments;’

13 Declaration Article VI, Section 2. Defendants (CCS) 0436-37. Attached hereto as Exhibit F.

14 Corbett 50:4-10. Attached hereto as Exhibit J; Atkinson 23:4-14. Attached hereto as Exhibit B.
15 Corbett 31:20 — 32:18; 36:7-25. Attached hereto as Exhibit J.

16 Atkinson 23:4-20. Attached hereto as Exhibit B.

17 Dykes Dec. 5, 2018 86:22-23. Attached hereto as Exhibit A.
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e Failure to pay assessments constitutes a violation of the Declaration;*8 and

e The Declaration states, “The Declarant shall not in any way or manner be liable or
responsible for any violation of these restrictions by any person other than itself.”*°

B. Less an amount equal to the total assessments made.

Plaintiffs fail to credit many revenue items received by the POA. Article V1 of the
Declaration incorporates a broad definition of assessments not included in Plaintiffs’
calculations. Additionally, the Plaintiffs fail to include certain items specifically deemed
assessments in the Declaration including:

e Architectural Review Board Income and Fegs;%

e The cost of any work performed by the Association upon the owner’s failure to do
exterior maintenance, such as Bushhogging Income;?! and

e Late Fees and Fines.??
Plaintiffs also fail to take into account other revenue items which offset the operating
expenditures and the expenses of the POA. These revenue items include:
e Bad Debt Recoveries;
e Amenity Center Rental Fees; and
e Miscellaneous Income.
If Plaintiffs include all expenses of the POA in the top line of their calculations, they
must also include all sources of revenue which offset these expenses in the bottom line of their

calculations.

18 Dykes Dec. 5, 2018 62:23 — 63:4. Attached hereto as Exhibit A,

19 Declaration Art. X1l Sec. 3 Defendants (CCS) 0449. Attached hereto as Exhibit F.
20 Declaration Art. V11 Sec. 5. Defendants (CCS) 0441. Attached hereto as Exhibit F.
21 Declaration Art. V111 Sec. 1. Defendants (CCS) 0442. Attached hereto as Exhibit F.
22 Declaration Art. VI Sec. 6. Defendants (CCS) 0439. Attached hereto as Exhibit F.
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V. Amendments

Two years after Plaintiffs filed this action in 2017, Plaintiffs amended their Complaint to
include claims on the 2011 and 2016 Amendments to the Declaration. Plaintiffs now ask the

Court to review these Amendments under the wrong standard. Plaintiffs claim the Amendments

should be governed by a fiduciary duty standard and seek to shift the burden to the Defendants to

show the benefits of the Amendments. This is not the standard. In South Carolina, Amendments

to a Declaration are to be reviewed by the five factors set forth in Queen’s Grant II Horizontal

Property Regime v. Greenwood Development Corp., 368 S.C. 342, 628 S.E.2d 902 (Ct. App.

2006). See AJG Holdings LLC v. Dunn, 392 S.C. 160, 165, 708 S.E.2d 218, 221 (Ct. App.

2011), aff’d, 410 S.C. 346, 764 S.E.2d 912 (2014). Both the 2011 and the 2016 Amendments
meet these five conditions. As more fully set forth in prior Memoranda, the Amendments to the
Declaration were proper in accordance with the correct standard by which they are to be

reviewed under South Carolina law.

VI, Corporate Structure

Plaintiffs have included 11 Secondary Defendants in this action to collect a judgment
they have not yet obtained. Plaintiffs announced in their Memorandum that they are proceeding
on an amalgamation/single business enterprise theory. In formally recognizing the single

business enterprise theory, the Supreme Court in Pertuis v. Front Roe Rests., Inc., 423 S.C. 640,

817 S.E.2d 273 (2018), acknowledged that “corporations are often formed for the purpose of
shielding shareholders from individual liability; there is nothing remotely nefarious in doing

that.” Id. at 280.
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The creation of affiliated corporations to limit liability while pursuing
common goals lies firmly within the law and is commonplace. We have never
held corporations liable for each other’s obligations merely because of
centralized control, mutual purposes, and shared finances. There must also be
evidence of abuse, or injustice and inequity.

Id.

Plaintiffs must show “more than the various entities operations are intertwined.” 1d.

“Combining multiple corporate entities into a single business enterprise requires further evidence

of bad faith, abuse, fraud, wrongdoing, or injustice resulting from the blurring of the entities’

legal distinctions.” 1d. at 281.

Plaintiffs summarily state “The ‘bad faith’, ‘wrongdoing’ or ‘injustice’ element of
Pertuis, is satisfied by the fact that the Declarants were left insolvent by the non-Declarant pre-
Founder’s Defendants.”?® Even if this were true, Pertuis makes clear that this is not what is
meant by injustice. “By ‘injustice’ and ‘inequity’ we do not mean a subjective perception of
unfairness by an individual judge or juror.” 1d. at 280. Rather, these words refer to actions such

as fraud, circumvention of statutes, and criminal conduct. Id. None of which exists.

Plaintiffs cannot meet the high standard of the amalgamation/single business enterprise
claim because no evidence exists to support their theory. Plaintiffs use words such as “shell
entities” and “siphoning of assets”. These terms are used without any basis. Repeatedly,
Plaintiffs have been asked what evidence they have to support these claims. Repeatedly, the
answers have been that they do not have any.?* As fully set forth in prior Memoranda, each of

these Defendants were legitimate entities.

2 Pls.” Mems. 23
2 Dykes Dec. 5, 2018 71:11 — 75:20. Attached hereto as Exhibit A; Dykes June 25, 2020 59:24 — 60:1, 5-7.
Attached hereto as Exhibit I.
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VIl. Pre-judgment Interest

Plaintiffs” Amended Complaint does not make a claim for pre-judgment interest. A claim

for pre-judgment interest must be specifically pled in order to be recovered. Dixie Bell, Inc. v.

Redd, 376 S.C. 361, 368, 656 S.E.2d 765, 768 (Ct. App. 2007). Pre-judgment interest should not

be included in a judgment where it was not pled in the complaint or prayer. Id.

Plaintiffs, may not now seek pre-judgment interest on their claims when pre-judgment

interest was not specifically pled.

VIIl. Opinion on Reserves

Plaintiffs point to the testimony of Roy Strickland to show that the POA has suffered
damage. To illustrate this point, Plaintiffs refer to a comment in which Mr. Strickland speculates
that “the reserves naturally would be unfunded.”?> However, just before this comment, Mr.
Strickland testifies that he does not have an opinion as to whether the reserves are adequately
funded and that he has not been asked to testify or look into the reserves.?® Mr. Strickland was
specifically asked to notify Defendants’ counsel if that changed and he would be testifying on
the matter of the reserves.?” Discovery in this action has ended. Plaintiffs may not offer Roy

Strickland to testify to the adequacy of reserves.

IX. Abandoned Causes of Action

These Defendants also note that Plaintiffs have dropped several claims including:
e Veil Piercing;
e Alter Ego; and

e Unjust Enrichment.

% Pls.” Mems. 36
2 |d,
27 H
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Based on the foregoing, Defendants respectfully request that the Court deny the Motions

of the Plaintiffs and grant the Motions of the Defendants.

Myrtle Beach, South Carolina
March 18, 2021

BELLAMY, RUTENBERG, COPELAND,

EPPS, GRAVELY & BOWERS, P.A.

P.O. Box 357

Myrtle Beach, SC 29578

(843)448-2400

Attorneys for Defendants Wild Wing Company,
LLC; Sunstar, LLC; SLF IV/SBI Wild Wing, LLC;
SLF IV/SBIJV, LLC; SLF IV/SBI Properties MM,
LLC; SLF IV/SBI Development Holdings, LLC;
Wild Wing Residential Development, LLC; SB
Investments, LLC; Realstar Management, LLC;
Founders Wild Wing, LLC; Founders Group
International, LLC; and Dan Liu

s/ Zachary J. Crowl
David B. Miller, SC Bar #10296
Zachary J. Crowl, SC Bar #103617
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STATE OF SOUTH CAROLINA

1]

COURT OF COMMON PLEAS

FIFTEENTH JUDICIAL CIRCUIT

COUNTY OF HORRY

C. Barry Dykes and Barbara Eisenhardt,
Individually and derivatively

on behalf of the Wild Wing Plantation
Property Owners' Association, Inc.,

Plaintiff (s),
CIVIL ACTION NO.
vSs. 2017-CP-26-04187

Wild Wing Company, LLC,

Ralph R. Teal, Jr.,

SLF IV/SBI Wild Wing, LLC,

Wild Wing Residential Development LLC,
Stratford Land Manager,

SB Investments LLC,

Graeme T. Black, Gilford Edwards,
Founders Wild Wing, LLC,

Founders Group International, LLC,

Dan Liu, and Xian Dou,

Defendant (s) .

Wild Wing Plantation
Owners' Association, Inc.

Nominal Defendant.

DEPOSITION OF: C. BARRY DYKES

DATE: Wednesday, December 5, 2018

TIME: 9:45 a.m. through 1:32 p.m.
LOCATION: BELLAMY, RUTENBERG, COPELAND,

EPPS, GRAVELY & BOWERS, P.A.

1000 29th Avenue North

Myrtle Beach, South Carolina
TAKEN BY: Attorneys for the Defendant (s)

COURT REPORTER: MADONNA M. FARRELL

Registered Professional Reporter

Certified Livenote Reporter
CaseViewNet Realtime Reporter

Madonna Farreli, RPR *** (843) 685-0075
4350 Old Kings Hig7hwsa/, Murrells Inlet, SC 29576
179

L8T1¥09¢dI.LTOZ#ASYD - SYATd NONINOD - AHHOH - INd 0¢:¢ 6T JelN TZ0Z - d311d ATIVOINOHLO3 13



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

28

A. One of the duties of the finance committee
is to review and recommend a budget to the board.
The finance committee has no authority to set a
budget.

Q. Other than making a recommended budget, what
other duties does the finance committee have?

A. We review financial statements. We review
check disbursements. We have recently gotten
involved in reviewing more of delinquencies. We --
we look at any issue that we believe has a
financial impact on the community for review and
then potential recommendations to the board.

Q. And when you say "the disbursements," you're
talking about the issuing of the checks to pay the
bills?

A. Yes. We get a copy of the —-- a report to
say what checks have been issued in the prior
month.

Q. In the time that you've been a member of the
Wild Wing POA, are you aware of the bills going
unpaid?

A. Clarify the gquestion a little bit more.

What -- we know the bills that were paid.
Q. Okay. So you've been there for some years

now.

STENOTYPE REPORTING SERVICE, LLC =
Madonna Farrell, RPR *** (843) 685-0075
4350 Old Kings Highway, Murrells Inlet, SC 29576
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A. Okay.

Q. You've been on the finance committee for
nearly all that time. You got on shortly after you
bought in, correct?

A. Correct; about a year. Uh-huh.

Q. Okay. Are you aware that any creditor of
the POA, anybody that the POA owed a bill to for
anything, didn't get paid?

A. As far as I know, they've gotten paid. Some
may be late, but everyone's gotten paid, to my
knowledge.

Q. Are you aware of any lawsuit against the POA
by any creditor to collect a bill?

A. I am not aware of any.

Q. As a member of the finance committee, have
you investigated to see whether, in the history of
Wild Wing, any creditors have ever gone unpaid?

A. T haven't.

Q. Have you ever heard that or do you have any
evidence to indicate that there's ever been an
unpaid creditor of the Wild Wing POA?

A. I'm not aware.

Q. And you're also not aware that there's ever

been a lawsuit by any creditor to collect a bill

that was owed by the POA?

If

STENOTYPE REPORTING SERVICE, LLC ==

Madonna Farrell, RPR *** (843) 685-0075
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A. I'm not aware of any.

Q. Since you've been a member at Wild Wing, has
there ever been a special assessment?

A. No.

Q. Other than the regular annual dues as
|| established in the annual budgets?

A. No.

Q. As a member of the finance committee, have

| you investigated to see whether, in the life of
Wild Wing, since its inception, there's ever been a
‘Jspecial assessment to any member other than the
ordinary annual dues per the annual budgets?

A. No. I haven't investigated that.

Q. Do you have any reason to believe there has
ever been a special assessment?

A. Not to my knowledge.

(EXHIBIT 4, 2015 Budget, was marked for
identification.)
BY MR. MILLER:

Q. All right. I'm on Exhibit 4. And this is a
sample budget that I pulled, and it is for the year
2015, and it consists of three documents.

I Okay. Are you familiar with that?
A. Looks familiar.

Q. Okay. Is there -- I don't have a budget, an

STENOTYPE REPORTING SERVICE, LLC
Madonna Farrell, RPR *** (843) 685-0075
4350 Old Kings Highway, Murrells Inlet, SC 29576
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BY MR. MILLER:

Q. Okay. Thank you.

One of them that you identified is Article 6
of the declaration, which begins on Page 17.

A. Okay.

Q. And you alluded to the fact that that's the
article that contains what we've been calling "the
formula."

A. Uh-huh.

Q. Correct?

A. Correct.

Q. Okay. At the beginning of that Article 6,
Section 23, "each and every" -- I'm going to read a
little bit.

"Each and every owner of any lot or lots
within the property by acceptance of a deed
therefor" -- et cetera -- "shall be deemed to
covenant and agree to pay to the association, (1),
annual assessments or charges and, (2), special
assessments" -~ et cetera.

Do you see that?

A. Uh-huh. Yes.

Q. Would you agree that it is a violation of
this declaration for a lot owner not to pay the

annual assessments or charges or special

STENOTYPE REPORTING SERVICE, LLC = =
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|| assessments as required in Article 6, Section 2 (A)?
It's a violation of this document for the lot owner

not to pay --

A. T agree. They're required to pay, vyes.

Q. Okay. I'm going to go back to your

Il Shareholder's Derivative Complaint.

A. Okay.

,l Q. And we talked about you and Ms. Eisenhardt
being the plaintiffs. Now, let's talk about the
|| defendants.

And it says that the defendants include four
of the current and prior declarants, some
individuals, and some other entities, correct?

A. Okay.

Q. Is that correct?

A. As far -- I think that's what's in here.

Q. It's your Complaint, right? You filed it on
behalf of everybody at Wild Wing, correct?

A. I talked to the lawyer, the lawyer filed it,
and I signed it and said I think -- I think it's
accurate.

Q. Let's look at it.

A. Okay.

Q. Wild Wing Company, who do you think that is?

A.

I believe that was the original developer.

=——=STENOTYPE REPORTING SERVICE, LLC
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I

Okay.

Q. 1Is it now your belief that you've got them
grouped into two sub-groups?

A. It looks like there's a second developer and
the third developer.

Q. Okay.

A. That's the way the first -- I guess it's
the —-- it's at least the second and third. Maybe
the first is in there. I can't -- I can't tell.

Q. Let's do it this way.

At Paragraph 51, it groups SLF IV/SBI Wild
(| Wing LLC, Stratford Land Manager, SB Investments,
and Wild Wing Residential Development, correct?
Those are the four entities that are picked out in
that series of allegations of Paragraphs 51, 52,
and 53; is that correct?

A. Okay. That's to be true, yes.

Q. Okay. As to those four entities, what
evidence do you have that those entities, or any of
them, were grossly undercapitalized?

A. I don't recall anything specific.

Q. Do you have any evidence to show that any of
|| those entities were grossly undercapitalized?

A. I don't recall anything, no.

Q. What evidence do you have that any of those

STENOTYPE REPORTING SERVICE, LLC
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entities failed to observe corporate formalities?

A. Because I can't find documents that would
show that they did.

Q. Where did you look?

A. Looked in the minutes and so forth that we
had of meetings, board meetings, and those kind of
things.

Q. Minutes of what entity? Are you talking
about the POA minutes?

A. Correct.

Q. So you looked in the POA minutes to see
whether these other entities observed corporate
formalities, and you didn't find any there, so you
sued them? Is that what you're saying?

A. I don't understand your question.

Q. I hope not.

A. I don't understand your gquestion. What's
your question?

Q. I'm asking you, what evidence do you have
that any of these four entities that are identified
in Paragraphs 51, 52, and 53 failed to observe
corporate formalities?

A. I don't have any specific evidence. I
believe it to be true, but I don't have any

evidence to support that.

= STENOTYPE REPORTING SERVICE, LLC
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Q. Do you have any evidence that any of them
failed to pay dividends? |

A. Again, you're talking which paragraph on
dividends?

Q. 51, 52, and 53 are the paragraphs I'm
talking about for this series of questions.

Do you have any evidence for nonpayment of

dividends?

A. Is that -- I'm missing where it says
"dividends" in here.

Q. It doesn't say "dividends" in here.
Oh.
I'm asking you, do you have any evidence?

Oh, I don't know. No. I don't know.

o B O P

Okay. How about insolvency? Do you have
any evidence of that?

A. T don't, no.

Q. Evidence of siphoning of funds? You've got
any of that?

A. Evidence of siphoning funds? I -- the --
explain to me what you mean by "siphoning of
funds."

Q. Whether a dominant shareholder of any of
these entities siphoned corporate funds from either

SLF IV/SBI Wild Wing, Stratford Land Manager, SB

STENOTYPE REPORTING SERVICE, LLC ==
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Investments, or Wild Wing Residential.

A. Okay. Between each other, not involving the
HOA?

Q. Correct.

A. I don't have any specific evidence, no.

Q. Do you know whether -- or have any evidence
as to whether -- as to those entities, they had
functioning officers and directors?

A. I don't know.

Q. Do you know whether they maintained
corporate records?

A. I don't know.

Q. Do you have any evidence as to whether any
of those corporations were a facade?

A. Is that an allegation in here?

Q. No. I'm asking you if you have any evidence
that these were facade entities.

A. Not that I know of.

Q. Do you have any evidence of domination or
control of one entity by another resulting in
inequitable consequences?

A. Say that again.

Q. Do you have any evidence of total domination
and control of any one of those entities over the

other resulting in inequitable consequences? Do

L8T¥7092dI.LTO#ASYD - SVATd NONINODx AHHOH - INd 02:¢ 6T 18N TZg0¢ - d3TId AT1VOINOYLO3 13
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P 1 |l you got an answer for that?
| 2 I A. Consequences for?
3 Q. For anything.
4 A. For anything. I don't know.
5 Q. Do you have any evidence as to those four 11:2

6 || entities of fraud, bad faith, abuse, wrongdoing, or

~J

| injustice resulting from their blurring of legal

8 || distinctions?
i

9 A. Only as it relates to the POA.
10 I Q. How would that be? 11:2
11 A. Because I believe they underfunded the POA

12 |l based on the obligations that they had.

.

- Sv3ald NOV\IV\IC@ - AHHOH - INd 0¢:¢ 6T JE’V\ETZOZ - d3Td ATIVOINOYLO3 13

13 | Q. Who had the obligation to fund?
14 A. The declarant. %
15 |l Q. The declarant. And you're relying upon the 11:27%)4
16 || document, Exhibit Number 5, for that statement? §
17 A. Exhibit 5, which is? §
18 || Q. The declaration.
19 A. Yes.
20 Q. So that's as to the declarant, correct? 11:27AM
21 A. Uh-huh.
22 Q. You have to say "yes."
23 A. Yes. Sorry.
24 Q. All right. ©Now, at Paragraphs 54, 55, and

B 25 || 56, it makes those same allegations as to Founders 11:27aM
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obligation is calculated. So it is about the
specifics related to that calculation as well.
Q. Okay.
A. So I believe that those --

Q. Now have we covered --

A. -- I believe those four items, I think they
cover it.
Q. Got it.

Now, when you say "bad debt," what are you
talking about? What is the bad debt?

A. Bad debt is a -- some of the owners have an
obligation to pay the association. That is
recorded as income when they have the obligations.
And then a reserve is established against that to
account for some of those people we're never going
to collect from. Some of the people didn't pay us
or we're never going to collect from, which
eventually will either be written off or later
collected.

Q. Is your answer that you're talking about lot
owners not paying their dues? That's the bad debt?

A. The bad debt would be lot owners that do not
pay their dues. That is correct.

Q. That's what the bad -- so when we talk about

bad debt, what we're talking about is members of

STENOTYPE REPORTING SERVICE, LLC
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STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS

FIFTEENTH JUDICIAL CIRCUIT

COUNTY OF HORRY

C. Barry Dykes and Barbara Eisenhardt,
Individually and derivatively

on behalf of the Wild Wing Plantation
Property Owners' Association, Inc.,

Plaintiff (s),
CIVIL ACTION NO.
VS. 2017-CpP-26-04187

Wild Wing Company, LLC,

Ralph R. Teal, Jr.,

SLF IV/SBI Wild Wing, LLC,

Wild Wing Residential Development LLC,
Stratford Land Manager,

SB Investments LLC,

Graeme T. Black, Gilford Edwards,
Founders Wild Wing, LLC,

Founders Group International, LLC,

Dan Liu, and Xian Dou,

Defendant (s) .

Wild Wing Plantation
Owners' Association, Inc.

Nominal Defendant.

VIRTUAL

DEPOSITION OF: JANE ATKINSON

DATE: Wednesday, August 5th, 2020
TIME: 10:09 a.m. through 11:25 a.m.
LOCATION: BELLAMY, RUTENBERG, COPELAND,

EPPS, GRAVELY & BOWERS, P.A.

1000 29th Avenue North

Myrtle Beach, South Carolina
TAKEN BY: Attorneys for the Defendant (s)

COURT REPORTER: MADONNA M. FARRELL

Registered Professional Reporter

CaseViewNet Realtime Reporter
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In turn, it is extracted from the calculation
as that auditor prepared it, which reduces the
expense for the association.

Q. Understood. The language in the declaration
that we just read uses the phrase "actual amount of
actual operating expenditures incurred."

A. Right.

Q. In your world of association financial
management, would those words include bad debt or
would they exclude bad debt?

A. I have never seen it included.

Q. You have never --

A. The expenditures, to me, 1is what's going out
the door as payment of expense.

Q. And did you say that you've never seen it
included?

A. Unh-unh.

Q. In all of the associlations that are more
than you can count, you've never seen it included?

A. No.

Q. There's an Exhibit Number 2.

A. Right.

Q. And it is what I call the "Developer
Contribution Calculations."

A. That's what it is, yes.

STENOTYPE REPORTING SERVICE, LLC
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to do the projects that are needed.

Q. And do you know whether the reserve funds at
Wild Wing are adequately funded?

A. I haven't reviewed the study to see if there
was a requirement to accelerate the funding or not.

Q. Can you look at this document and tell
whether the reserves are adequately funded?

A. Mm-hmm.

Q. "This document”" being our Exhibit Number 9.

A. TIf I compared this to the level that was
required in the study, I probably could give you
that answer.

Q. Okay. And can you describe to me the study
that you're talking about?

A. Yes. It's an engineering study based on the
components that are included in Wild Wing's
Plantation. They go out and they do an analysis
and prepare a study. We then take that data and
put it on the sheet so that they can see what's
happening in the year, during the year to know what
expenses were done and what funding was done for
the year.

So included in that study are all of these
components and the likes and the replacement value

and when the projected expenses are going to come
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EXHIBIT D

Page 1

STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY

C. Barry Dykes and Barbara Eisenhardt,
Individually and derivatively

on behalf of the wild wing Plantation
Property Owners' Association, Inc.,

Plaintiff(s),
CIVIL ACTION NO.
VS. 2017-CP-26-04187

wild wing Company, LLC,

Ralph R. Teal, Jr.,

SLF IV/SBI wild wing, LLC,

wild wing Residential Development LLC,
Stratford Land Manager,

SB Investments LLC,

Graeme T. Black, Gilford Edwards,
Founders wild wing, LLC,

Founders Group International, LLC,

Dan Liu, and Xian Dou,

Defendant(s).

wild wing Plantation
owners' Association, Inc.

Nominal Defendant.

DEPOSITION OF: H. GILFORD EDWARDS

DATE : Thursday, December 6, 2018
TIME: 2:03 p.m. through 3:05 p.m.
LOCATION: BELLAMY, RUTENBERG, COPELAND,

EPPS, GRAVELY & BOWERS, P.A.
1000 29th Avenue North _
Myrtle Beach, South Carolina

TAKEN BY: Attorneys for the Defendant(s)

COURT REPORTER: MADONNA M. FARRELL
Registered Professional Reporter
Certified Livenote Reporter
CaseviewNet Realtime Reporter

Stenotype Reporting Service, LLC (843) 685-0075
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Page 32
familiarity with Mr. Dykes' view of the declarant

contribution formula and how those contributions or
the declarant obligations were calculated.

A. Right.

Q. Have you come to understand Mr. Dykes' view
of how those contributions should have been
calculated?

A. Absolutely not.

Q. So you don't have an understanding of what
he is contending?

A. I understand what he's contending, but I
think he's wrong.

Q. Okay. And did you -- what did you do as a
board member to ensure that the declarant was
making the proper contributions under the regime
documents?

A. I read the documents and did what they said.
You didn't rely on any accountants for that?
NO.

And you are a member of Sun Star, right?
No. I'm not now.

But you were at the time?

> o r O r O

At what time?
Q. At the time the wild wing project was

developed.

Stenotype Reporting Service, LLC (843) 685-0075
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EXHIBIT E

STATE OF SOUTH CAROLINA )
) AFFIDAVIT OF H. GILFORD EDWARDS
COUNTY OF HORRY )
PERSONALLY appeared before me, H. Gilford Edwards, who first being duly sworn,
alleges and says:

1. My name is H. Gilford Edwards, and I am familiar with the allegations of the Plaintiffs in
the case of C. Barry Dykes, et al. v. Wild Wing Company, LLC, et al. Case No. 2017-CP-
26-04187 currently pending in the Horry County Court of Common Pleas (Business
Court).

2. I'am over the age of 18 years old and competent to testify to the matters set forth in this
affidavit.

3. Ihave been individually named as one of the Defendants in this lawsuit.

4. My deposition was taken on December 6, 2018.

5. During my deposition, Plaintiffs’ counsel went through a series of questions in which he
reviewed prior testimony of Graeme Black to determine if | agreed, disagreed, or had
anything to add to Mr. Black’s testimony.

6. On pages 31 and 32 of my deposition it is reflected that Plaintiffs’ counsel questioned
Mr. Black about his familiarity with Plaintiff Dykes’ view of the declarant contribution
formula and how those contributions were calculated.

7. In keeping with this line of questioning, Plaintiffs’ counsel asked whether I had come to
understand Plaintiff Dykes’ view of how those contributions should have been calculated.

8. Iexpressed to Plaintiffs’ counsel that I understood what Plaintiff Dykes was contending

in this lawsuit, but that I thought his view of the calculation was incorrect.

1808
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10.

11.

12.

13.

14.

15.

16.

Plaintiffs’ counsel followed up by asking what I did to ensure that the declarant was
making the proper contributions under the regime documents.

I explained that I read the documents and “did” what they said.

Plaintiffs’ counsel asked whether I relied on any accountants to ensure my view was
correct and I told him that I had not.

I have since read Plaintiffs’ Memorandum in support of its Motions for Summary
Judgment and Memorandums in Opposition to the Defendants Motions for Summary
Judgment. Throughout this Memorandum, Plaintiffs allege:

a. “[I] testified that [I] determined that bad debt was not to be considered a POA
expense for purposes of calculating the Declarant Contribution.”

b. “That accounting was at the direction of Mr. Black’s boss, Mr. Edwards.”

c. “The Defendants who were or are members of the Board of Directors condoned
the underfunding and, at least in the case of Mr. Edwards, was responsible for it.”

These allegations are not true and are a gross misrepresentation of my testimony.
Plaintiffs have taken my testimony out of context and taken liberties with my testimony
to put forth statements that are not true.

My understanding of the question asked by Plaintiffs’ counsel was what I had done to
ensure myself that my understanding of the declarant contribution calculations was
correct and Mr. Dykes’ calculations were incorrect.

Given the sequence of questioning, I did not understand Plaintiffs’ counsel to be asking
how the declarant contribution was calculated dating back to 2007. Rather, I understood

his question as my view since the lawsuit had begun.

Page 2 of 4
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17.

18.

19.

20.

21.

22.

23.

To be clear, I did not participate in the calculation of the declarant contribution at any
point in time, nor did I instruct, direct, or even suggest to others how to prepare the
calculations at any point in time.

The declarant contribution was calculated by the joint efforts of the Wild Wing POA
accountant, the Wild Wing POA property manager, and a Wild Wing POA Finance
Committee which was made up of members of the POA.

The Wild Wing PQA property manager and the Wild Wing POA Finance Committee
worked hand in hand to create a budget for the Wild Wing POA which established the
regular assessments for the membership inclusive of a Developer Contribution amount,
Once the budget was approved by the Board of Directors, the property manager would
request the Developer Contribution amount from the Declarant in installments, which
were paid.

The Wild Wing POA hired an outside accountant to audit the annual financials, calculate
the declarant contribution, and perform other financial responsibilities. All of these
services were provided independently, as is required of auditing accountants.

The Finance Committee, made up of members of the POA including Plaintiffs Dykes and
Eisenhardt, assisted with all of these functions by providing review and
recommendations. There were no Declarant members of the Finance Committee.

At the end of each year, the Wild Wing POA accountant would prepare an annual audit
of the Wild Wing POA and included a Developer Contribution Calculation worksheet

reflecting the Declarant payment options on a look back basis.

Page 3 of 4
1810

L8T1¥09¢dI.TOZ#ASYD - SYATd NONINOD - AHHOH - INd 0¢:¢ 6T JelN TZ0Z - d31Id ATIVOINOHLO3 13



24. At no point did I offer any recommendations or insight into how the declarant
contribution should be calculated, nor did I instruct, direct, or even suggest to others how

to prepare the calculations at any point in time.

Y ot b

H. Gilford Pdyards

March 19,2021
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EXHIBIT F

which may be removed or damaged due to maintenance, repair or other work performed in such
easement areas. Declarant further specifically reserves unto itself, its successors and assigns, a
perpetual, alienable, commercial easement and right of ingress and egress over all Lots along an area
5 feet in width inside each boundary line of each Lot and along any Lot boundary line which adjoins
any of the streets of the Project. This easement 1s for the purpose of installation, maintenance and
repair of utilities and utility systems and access. This easerment shall be in addition to, and not in
limitation of, any and all other easements reserved unto the Declarant herein. Declarant further
reserves an easement of inpress and egress over and across all streets and roads of the Project which
such easements are and shall be for the purpose of ingress and egress to any property now owned or
hereafier acquired by Declarant, its successors and assigns whether or not such property is made a
part of the Project and whether or not such property adjoins the Project.

Section 9. - Sidewalk FEasements on Lots. Declarant reserves for itself and the
Association, their successors, assigns and agents, a sidewalk easement ten (10) feet in width across
all Lots for use and enjoyment by the Owners of Lots and others, only under such rules as may be
promulgated by the Association from time to time. The sidewalk easement is ten (10) feet in width,
lies on the Lots adjacent to the boundaries between Lots and all road rights-of-way, and includes the
right to usual and necessary access for purposes of construction, maintenance, repair, removal and
replacement of sidewalks. The provisions in this paragraph shall not be construed as an obligation
on the part of Declarant or the Association to undertake construction of any sidewalks. In the event
sidewalks are constructed’on the easements reserved herein or in the road rights-of-way adjacent to
the Lots, the Association shall be responsible for the maintenance and management of such
sidewalks, ‘

ARTICLE VI

Assessments for the Maintenance and Operation
of Common Areas and Facilities

Section 1. Initial Contribution. Upon the closing of the initial sale of each lot by the
Declarant, the purchaser of each Lot shall pay an initial contribution to the Association of One
Hundred and No/100 ($100.00) Dollars to provide initial resérve funds for the Association. Such
payment shall not in any way be considered a prepayment of any regular or special assessment. Such
funds may be used by the Association in such manner as the board of directors thereof shall direct.

Section 2. Assessments. Liens and Personal Obligations Therefor. and Operation
Maintenance of Common Areas Solely by the Association.

(a) Each and every Owner of any Lot or Lots within the properties, by acceptance of a
deed therefor, whether or not it shall be so expressed in any such deed or other conveyance,
shall be deemed to covenant and agree, to pay to the Association: (1) annual assessments or
charges; and, (2) special assessments for capital improvements, unique costs or expenses,

Page -17-
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extraordinary budget or expense items and the like, such assessments to be fixed, established
and collected from time to time as hereinafter provided. The annual and special assessments,
together with such interest thereon and costs of collection thereof as are hereinafter provided
shall be a charge on the land and shall be a continuing lien upon the Lot or Lots against
which each such assessment is made. Each such assessment, together with such interest
thereon and costs of collection thereof as are hereinafter provided, shall also be the personal
obligation of the Owner of such lot or Lots at the time when the assessment fell due.
Notwithstanding anything in this Declaration to the contrary, it is hereby declared that
through December 31, 2010, each Lot within The Properties shall be exempt, at Declarant's
option, from the assessments herein provided for (both annual and special) until such time
as such Lot is conveyed by the Declarant to an Owner other than the Declarant. However,
until such time as a Lot is conveyed by the Declarant to an Owner other than the Declarant,
the Declarant shall be assessed and pay to the Association, in leu of an assessment thereof,
a sum equal to the actual amount of actual operating expenditures incurred by the
Association for that portion of the calendar year less an amount equal to the total assessments
made by the Association against Owners of Lots other than those owned by the Declarant,
The actual operating expenditures for this purpose shall also include any reserve for
replacements or operating reserves. Commencing January 1, 2011, the Declarant shall be
subject to assessments as provided for in this Declaration so that it will pay assessments on
the same basis provided for in this Declaration for other Lot Owners. In the event that
additional phases are subjected to the provisions of this Declaration, then it is declared that
until the later of: (1) January 1, 2011; or (5) five years after the date the amendments or
supplemental declarations submitting such additional phase(s) are filed for record in the.
public records of Horry County, South Carolina, each Lot in such additional phase shall be
exempt from the assessment created herein until such time as the lot is conveyed by the
Declarant to an Owner other than the Declarant. Until such time as a lot in such additional
phase is so conveyed, the Declarant shall be assessed and pay to Association, in lieu of an
assessment, a sum equal to the actual amount of actual operating expenditures for that
portion of the calendar year less an amount equal to the total assessments made by
Association against Owners of Lots other than those owned by Declarant. Declarant may,
however, at its option, elect to pay assessments on the same basis as other Lot Owners as
opposed to the method referred to above. Such election may be made by Declarant at any
time.

(b)  The Assessment levied by the Association shall be used exclusively for the purpose
of promoting the health, safety and welfare of the residents of the Development, and m
particular for the improvement and maintenance of the Common Areas, Lakes and Lake
Areas, now or hereafter designated or existing, including, but not limited to, the payment of
taxes and insurance thereon, and repair, replacement and additions thereof, the cost of labor,
equipment, materials, management and supervision thereof, and the cost of lawn and
landscaping maintenance, maintenance of the fencing and/or signage, the employment of
attorneys to represent the Association when necessary and such other needs as may arise. In
the event that Declarant performs any of the foregoing services for Association, including,

Page - 18-
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Section 6, Effect of Non-Pavment of Assessment, The Personal Obligation of the
Owner; The Lien. Remedies of Association. If any assessment is not paid on the date when due,
then such assessment shall be deemed delinquent and shall, together with such interest thereon and
cost of collection thereof as are hereinafter provided, continue as a lien on the Lot or Lots, which
shall bind such Lot or Lots in the hands of the then Owner, his heirs, devisees, personal
representatives, successors and assigns. The personal obligation of the then Owner to pay such
assessment or reimbursement, however, shall remain his personal obligation and will also pass on
to his successor in title.

If the assessment or reimbursement is not paid within thirty (30) days after the due date, a
late charge in an amount to be specified by the Board of Directors of the Association may be
assessed and furthermore, the assessment shall bear interest from the date of delinquency at the rate
of eighteen (18%) percent per annum. In addition, the Association may bring legal action against
the then Owner personally obligated to pay the same or may enforce or foreclose the lien against the
Lot or Lots in the same manner as a mortgage is foreclosed; and in the event a judgment is obtained,
such judgment shall include interest on the assessment or reimbursement as above provided and a
reasonable attorney's fee to be fixed by the court, together with the costs of the action. The
Association may further file a notice of lien in the office of the Register of Deeds for Horry County,
South Carolina,

Section 7. Subordination of the Lien to Mortgages. The lien of the assessments (and
reimbursement) provided for herein shall be subordinate to the lien of any mortgage or mortgages

now or hereafter placed upon any Lot subject to assessment and reimburgement; provided, however,

that such subordination shall apply only to assessments which have become due and payable prior
to a sale or transfer of such property pursuant to a decree of foreclosure, or any proceeding in lieu
of foreclosure. Such sale or transfer shall not relieve such property from liability for any assessments
or reimbursements thereafter becoming due, nor from the lien of any subsequent assessment or
reimbursement. '

Section 8. Exempt Property. All Common Areas subject to this Declaration shall be
exempted from the assessments, charges and liens created herein.

ARTICLE VII.
Architectural and Landscape Control

Section 1. Architectural Review Board . The Architectural Review Board shall have the
right to approve or disapprove all architectural and landscaping plans and the location of any
proposed Improvements. The Architectural Review Board may, in its sole discretion, impose
standards for construction and development which may be greater or more stringent than standards
prescribed in applicable building, zoning or other governmental codes.

Page -20-

1814 Defendants (CCS) 0439

L8T1¥09¢dI.LTOZ#ASYD - SYATd NONINOD - AHHOH - INd 0¢:¢ 6T JelN TZ0Z - d31Id ATIVOINOHLO3 13



which in the sole and uncontrolled discretion of the Declarant or the Architectural Review Board
may seem sufficient. Any change in exterior appearance of any building, wall, fence or other
structural improvements, and any change in the appearance of the landscaping, shall be deemned an
alteration requiring approval.

All construction of any nature shall further be subject to the provisions and requirements of
Article XV RESTRICTIVE COVENANT,

Section 4. Lot Filling. No Lot may be cleared, graded cut or filled for any reason until
the Architectural Review Board has reviewed and approved the application for approval of the
proposed improvement. The site plan, along with the tree survey and other documents required by
the Architectural Review Board, must clearly delineate the extent of clearing, grading, cutting and
filling. '

Section 3. Fee Schedule. The Architéctural Review Board may adopt a schedule of
reasonable fees for processing requests for approval. Such Fees, if any, shall be payable to the
Association at the time that the plans and specifications and other documents are submitted to the
Architectural Review Board. The payment of such fees, as well as other expenses of the
Architectural Review Board required to be paid, shall be deemed to be an-individual Assessment,
enforceable against the Owner and the Lot as provided hereinabove. The Architectural Review
Board is expressly reserved the right and power, exercisable in its sole discretion, to procure the
services of a consultant of its own choosing for purposes of assisting the Architectural Review Board
in its review of any plans or specifications, and the cost of such consulting services shall be the
responsibility of the respective applicant or Owner of the subject property.

Section 6. Defects or Damages. Neither the Declarant, the directors or officers of the
Association, the members of the Architectural Review Board, nor any person acting on behalf of any
of them, shall be liable for any costs or damage incurred by an Owner or Association or any other
party whatsoever, due to any mistakes in judgment, negligenice or any action of the Architectural
Review Board in connection with the approval or disapproval of plans and specifications. Each
Owner or Association and occupant of any property within Wild Wing Plantation agrees, as do their
successors and assigns by acquiring title thereto or an interest therein, or by asswming possession
thereof, that they shall not bring any action or suit against the Declarant, the directors or officers of
the Association, the members of the Architectural Review Board, or their respective agents, in order
to recover any damages caused by the actions of the Architectural Review Board. The Association
shall indemnify, defend and hold the Architectural Review Board and each of its members harmless
from all costs, expenses and liabilities, including attorneys’ fees, of all nature resulting by virtue of
the acts of the Architectural Review Board or its members. Neither the Declarant, the directors or
officers of the Association, the members of the Architectural Review Board, nor any person acting
on behalf of any of them, shall be responsible for any defects in any plans and specifications, nor for
any defects in any Improvements constructed pursuant thereto, Each party submitting plans and
specifications for approval shall be solely responsible for the sufficiency thereof and for the quality
of construction performed pursuant thereto.

Page - 22 -

1815 Defendants (CCS) 0441

L8T1¥09¢dI.LTOZ#ASYD - SYATd NONINOD - AHHOH - INd 0¢:¢ 6T JelN TZ0Z - d31Id ATIVOINOHLO3 13



ARTICLE VI

Exterior Maintenance. Reasonable Access
and Maintenance of Common Areas

Section 1. Exterior Maintenance. The Owner shall maintain the structures and grounds
on each Lot at all times in a neat and attractive manner, Upon the Owner's fatlure to do so, the
Declarant, or the Association (after the termination of Class B membership status of Declarant) may,
at its option, afier giving the Owner ten (10) days written notice sent to his last known address, or
to the address of the subject premises, have the grass, weeds, shrubs and vegetation cut when and
as often as the same is necessary in its judgment, and have dead trees, shrubs and plants removed
from such Lot, and replaced, and may have any portion of the Lot resodded or landscaped, all of
which shall not be deemed a trespass, and all expenses of the Association under this provision shall
be a lien and charge against the Lot on which the work is done and the personal obligation of the
then Owner of such Lot. The Declarant or the Association, and its assigns, may likewise, afier
giving the owner ten (10) days written notice sent as aforesaid, enter upon such Lot(s) to remove any
trash, debris or garbage which has collected on said Lot(s) without such entrance and removal being
deemed a trespass, all at the expense of the owner of said Lot. Upon the Owner's failure to maintain
the exterior of any structure in good repair and appearance, the Association may, at its option, after
giving the Owner thirty (30) days written notice sent to his last known address, make repairs and
improve the appearance in a reasonable and workmanlike manner. The cost of any of the work
performed by the Association upon the Owner's failure to do so shall be immediately due and awing
from the Owner of the Lot and shall constitute an assessment against the Lot on which the work was
performed, collectible in a lump sum secured by a lien against the Lot as herein provided.

Section 2. Access at Reasonable Hours. For the purpose of performing its fimction under
this or any other Article of the Declaration, and to make necessary surveys in connection therewith,
the Association, by its duly authorized agent and employees, or the Declarant during the period of
development, shall have the right to enter upon any Lot at reasonable hours, on any day except
Sundays and holidays, on reasonable prior notice.

Section 3. Maintenance of Common Areas. It shall be the responsibility of the
Association to maintain the Common Areas. However, should the Declarant (prior to conveyance
to the Association) or the Association (after the termination of the Class B status of Declarant),
decide to transfer any portion or all of the areas designated or to become, by conveyance, Common
Areas to governmental authority, as they have the right to do, such duty to maintain same shall cease
as to that portion so transferred.
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on any lot in the subdivision any structure which is in violation of these restrictions, to enter upon
the property where such violation exists, and summarily abate or remove the same at the expense of
the Ownrer, if, after thirty (30) days written notice of such violation, it shall not have been corrected
by the Owner. Any such entry and abatement or removal shall not be deemed a trespass. The failure
to enforce any rights, reservation, restriction or condition contained in this Declaration, however long
continued, shall not be deemed a waiver of the rights to do so hereafter as to the same breach or as
to a breach occurring prior or subsequent thereto and shall not bar or affect its enforcement. Should
Declarant or Association employ Counsel to enforce any of the foregoing covenants, conditions,
reservations or restrictions, because of a breach of the same, all costs Incurred in such enforcement,
including a reasonable fee for Declarant's Counsel shall be paid by the Owner of such lot or Lots in
breach thereof. Any amount assessed hereunder shall constitute a len on such lot and shall be
enforceable as herein provided. Failure of Declarant, the Association or any Owner to enforce any
covenant or restriction contained herein shall not be deemed a waiver of the right to do so thereafter.

Section 3. Responsibilitv of Declarant. The Declarant herein shall not in any way or
manuner be liable or responsible for any violation of these restrictions by any person other than itself.
Inaddition, nothing contained in this Declaration shall be deemed to be arepresentation by Declarant
with regard to the requirernents of any governmental authority and it shall be the duty of each Owner
to comply with any such requirements in addition to the provisions of this Declaration.

Section 4. Rule Against Perpetuities. In the event that any of the provisions hereunder
are declared void by a court of competent jurisdiction by reason of the period of time herein stated
for which the same shall be effective, then in that event, such term shall be reduced to a period of
time which shall not violate the rule against perpetuities or any other law of the State of South
Carolina, and such provision shall be fully effective for said reduced period of time.

Section 5. Binding Effect. All covenants, conditions, imitations, restrictions, easements
and affirmative obligations set forth in this declaration shall be binding on the Owners of the Lots,
and their respective heirs, successors and assigns and run with the land. All rights, easements and
agreements reserved by or granted to Declarant shall inure to the benefit of Declarant, its successors
and assigns including, without limitation, the right to develop and submit additional phases.
Declarant reserves the right in addition to all other rights of Declarant, to assign its rights of consent
and approval as set out in this Declaration and any amendment hereto or supplement hereof, to
Association, or to any assignee of Declarant's development rights.

Section 6. Duration. The covenants and restrictions of this Declaration shall run with
and bind the land, and shall inure to the benefit of and be enforceable by the Declarant, the
Association, or the Owner of any land subject to this Declaration, and their respective legal
representatives, heirs, successors and assigns.

Section 7. Notice. Any notice required to be sent to any Member or Owner under the
provisions of this Declaration shall be deemed to have been properly sent when personally delivered
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Article V
Committees

Section 1. General. Committees are hereby authorized to perform such tasks and to serve
for such periods as may be designated by a resolution adopted by a majority of the Directors present
. at a meeting at which a quorum is present. Each committee shall operate in accordance with the
terms of the resolution of the Board of Directors designating the committee or with rules adopted
by the Board of Directors.

Section 2. Covenants Commitiee. In addition to any other committees which may be

established by the Board pursuant to Section 1 of this Article, the Board of Directors may appoint
a Covenants Committee consisting of at least five (5) and no more than seven (7) members. Acting
in accordance with the provisions of the Declaration, these By-Laws, and resolutions the Board may
adopt, the Covenants Committee, if established, shall be the hearing tribunal of the Association and
conduct all hearings held pursuant to Article ITI, Section 23 of these By-Laws.

Article VI
Miscellaneous

Section 1. Fiscal Year. The fiscal year of the Association shall be set by resolution of the
Board of Directors.

Section 2. Parliamentarv Rules. Except as may be modified by Board resolution, Robert's
Rules of Order (current edition) shall govern the conduct of Association proceedings when not n
conflict with South Carolina law, the Articles of Incorporation, the Declaration, or these By-Laws.

Section 3. Conflicts. Ifthere are conflicts or inconsistencies between the provisions of South
Carolina law, the Articles of Incorporation, the Declaration, and these By-Laws, the provisions of
South Carolina law, the Declaration, the Articles of Incorporation, and the By-Laws (in that order)
shall prevail.

Section 4. Books and Records.

(a) Inspection by Members and Mortgagees. The Declaration and By-Laws,
membership register, books of account, and minutes of meetings of the Members, the Board, and
committees shall be made available for inspection and copying by any Mortgagee, Member of the
Association, or by his or her duly appointed representative at any reasonable time and for a purpose
reasonably related to his or her interest as a Member at the office of the Association or at such other
place within the Properties as the Board shall prescribe.

(b) Rules for Inspection. The Board shall establish reasonable rules with respect to:

(i) notice to be given to the custodian of the records;

Page - 52 -
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EXHIBIT G

Page 34

BARBARA EI SENHARDT

o > O »

anendnent, after you had taken all this tine to
find out everything you can about it, you're not
sure if you woul d have attended that neeting?

| don't know that it was the kind of a neeting
that we were supposed to attend.

Wll, on the front notice, | believe it is
inviting you to that neeting.

I"mjust |ooking at the exhibit.

Right. That's the notice |I'mtalking about.

Yes, then | would say that | was at the neeting.
kay. And on the agenda it says that there --
this is on the second page -- that there was
supposed to be a discussion of and voting on the
amendnent s.

Ri ght .

So we've al ready tal ked about the di scussion.
Was there a vote for the anendnent?

| would say yes.

kay. How did you cast your vote?

Based on ny recollection of the discussion about
why it was in our best interest to do that, |
woul d say that | probably voted to say then go
ahead and extend it out, as did other people that
heard the di scussion about why it was in our best

i nt er est.

Cola City Reporting
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EXHIBIT I

Page 59

C. BARRY DYKES

A

That's how they present it and it seens |like
that's how t hey operated, yes.

Okay. Any ot her evidence other than that right
t here?

Not that | recall off the top of ny head.

Ckay. You kind of put theminto groups under
that cause of action in the conplaint. And your
first group included WIld Wng Conpany and
Sunstar. Are you famliar with those two
conpani es?

I n general.

kay. And just going to lay out some gquestions
about these conpanies for you. Do you have any
evi dence that either of those two conpani es were
undercapitalized?

| believe they said they were at one point.

When do you believe they said that they were?

| think that's why they -- didn't they end up
selling or bringing in new investors.

So other than new investors comng in, is there
any evidence that they were undercapitalized?
Of the top of ny head, |'mnot -- | can't point
you to a docunent that I -- | --

Ckay. Any evidence that they failed to observe

corporate fornalities?

Cola City Reporting
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6/ 25/ 2020 C. BARRY DYKES

A Again, | can't point to a docunent.

Q Ckay. Do you have any evidence that either one
of themdid not pay dividends?

A | don't know whet her they paid dividends or not.
kay. Any evidence as to whether either of these
two conpani es was insol vent?

A | don't know. | -- to ny know edge -- well,
you're asking -- so is the question did they ever
becone insolvent or what's your question?

Q Were they insolvent -- were they insolvent at the
time that they were functioning?

A At the tine that they were functioning as a
decl arant ?

Q For Wld Wng Conpany at the time that they were
functioning as the declarant, were they
I nsol vent ?

A Not to ny know edge.

Q What about at the time of fornmation?

A At the tine that they forned?

Q Correct.

A | don't know. They'd know that. | don't know
t hat .

Q And what about Sunstar, at the tinme that they

were fornmed do you have any evidence they were

i nsol vent ?

Cola City Reporting
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6/ 25/ 2020 C. BARRY DYKES

Q But everything else is in this packet?

A Ri ght .

Q If you'll turn to page 2719 for ne.

A Ckay.

Q So this is Schedule B to your title policy,
correct?
Yes.
Okay. And this -- this Schedule B is exceptions
to the title. If you'll ook at nunber 15.
Nunber 15 excepts the declaration of protective
covenants as anended, correct?

A It tal ks about the protective covenants, yes.
' mnot sure what the question is.

Q And as anended, right?

A It says as anended, yes.
kay. Are you aware that there was an anmendnent
to the covenants in 20117

A Am | aware today or was | aware then?

Q Are you aware today?

A | am aware today, yes, obviously.

Q Are you aware that it was recorded?

A I am

Q Okay. Were you aware at that tine?

A At the tinme of settlenent, | believe what |
received was just the original -- the original

Cola City Reporting
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Page 84

C. BARRY DYKES

> O > O

O >» O > O

covenants w thout any anmendnents to it.

Ckay. But you saw this | anguage when you

revi ewed the cl osing package, right?

It was in there. | don't recall it, no.

So you didn't undertake to go check if there were
any anendnents to the declaration based on this

| anguage?

No, | didn't -- | was -- | was -- | had been
given a set of covenants which | read through and
-- and frankly, | doubt that | even noticed that.

Okay. Al right.

Because -- because | was under --
If you'll turn to page --
-- the inpression that -- that all the decl arant

control ended in 2015 when | originally bought
the property, that was ny understanding. And | -
- it wasn't until | think I was on the finance
commttee and | said that and sonebody said no,
that's not right.

If you'll turn to page 2721 for ne.

Ckay.

This is a copy of your deed, correct?

Ckay.

Al right. So near the bottomit has its own

paragraph, it says this property is subject to

Cola City Reporting
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Page 85
C. BARRY DYKES

t he declaration and all amendnents thereto. Do
you see that | anguage?

Yes, | see that. Yes.

Al right. Dd you see that |anguage -- did you
review this deed when you bought the property?

| -- you know you get the packet of stuff, | saw
it inthere. | didn't -- no, | didn't read it

t hor oughly, no.

Do you think it would have been prudent to review
the deed to the property you had just bought?

By that tinme | had already bought it.

kay. So at that tinme you didn't undertake to
search for any of the amendnents that your
property was going to be subject to?

No, | didn't.

kay. M. Dykes, you've brought this lawsuit in
a derivative capacity. Wat exactly does that
mean to you?

Vel l, my understanding of that is that after
trying to work with the board to get the issue
resol ved, because the board, in ny opinion,
wasn't acting in the best nenbers -- the best

i nterest of the nmenbership, that in an

organi zation like this a nenber has the right to

essentially step into the shoes of the board and

Cola City Reporting
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EXHIBIT J

STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT

COUNTY OF HORRY

C. Barry Dykes and Barbara Eisenhardt,
Individually and derivatively

on behalf of the Wild Wing Plantation
Property Owners' Association, Inc.,

Plaintiff (s),
CIVIL ACTION NO.
VS. 2017-CpP-26-04187

Wild Wing Company, LLC,

Ralph R. Teal, Jr.,

SLF IV/SBI Wild Wing, LLC,

Wild Wing Residential Development LLC,
Stratford Land Manager,

SB Investments LLC,

Graeme T. Black, Gilford Edwards,
Founders Wild Wing, LLC,

Founders Group International, LLC,

Dan Liu, and Xian Dou,

Defendant (s) .

Wild Wing Plantation
Owners' Association, Inc.

Nominal Defendant.

DEPOSITION OF: JAMES CORBETT

DATE: Wednesday, November 6, 2019
TIME: 10:06 a.m. through 11:23 a.m.
LOCATION: BELLAMY, RUTENBERG, COPELAND,

EPPS, GRAVELY & BOWERS, P.A.

1000 29th Avenue North

Myrtle Beach, South Carolina
TAKEN BY: Attorneys for the Defendant (s)

COURT REPORTER: MADONNA M. FARRELL

Registered Professional Reporter

Certified Livenote Reporter
CaseViewNet Realtime Reporter

STENOTYPE REPORTING SERVICE, LLC

Madonna Farrell, RPR *** (843) 685-0075
4350 01d Kings Highwag, Murrells Inlet, SC 29576
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it's minutes of a Wild Wing POA finance committee
meeting. And just look it over and tell me if you
recognize that document.

A. Yes, sir.

Q. And I'm looking at the last page. And
mine's highlighted (indicating). If you'll see
this part right here is what I'm looking at.

A. Okay.

Q0. And -- and it reads, and tell me if I read
this correctly: "Also, the auditor's formula for
determining the developer's contribution excludes
bad debt expense from the total expenses of the
POA. Barry" -- being Barry Dykes —-- "strongly
questioned that approach and indicated there was no
support for that approach that he was aware of in
the community documents. The auditor agreed to
review that formula."

Did I read that correctly?

A. Yes, sir.

Q. Okay. My question 1s this: As the auditor
for the property owners association, what did you
do to review that formula?

A. I went back and looked at any prior years.
Plus I went in and read the covenants and how it's

calculated.

STENOTYPE REPORTING SERVICE, LLC
Madonna Farrell, RPR *** (843) 685-0075
4350 Old Kings Highway, Murrells Inlet, SC 29576
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Q. The declaration?

A. Declaration, yeah.

Q. Did you meet with any other of the
professionals in your office about it?

A. Yes. It was discussed with myself and
Barbara Faircobb (phonetic). She's a CPA.

Q. What about Larry Phillips?

A. Larry would review any and all audits. If
first —- if Barb did an audit, I reviewed it, and
then it went to Larry. If I did one, it went to
Barbara, and then it would go down to Larry.

Q. Got 1it.

Did you look at any other sources of
information, such as generally accepted accounting
principles and those kind of things you guy rely
upon?

A. Yes, sir. GAAP. The financial statements
presented in the audit are GAAP.

Q. General accepted accounting principles?

A. Accounting principles.

Q. Got it. Okay.

A. They include bad debt expense as GAAP. Now
we've got a calculation. And over here on this
calculation, we would start with that GAAP number,

the number that was determined to be the income or
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Q. This letter, if I look at the dates, this
follows by a couple of months the prior exhibit
where the -- the finance committee asked, where we
read the auditor agreed to review the matter?

A. Uh-huh.

Q. This is a couple of months later.

Is this the results of your having gone in
and done the review that you just outlined to me?
A. Yes. I remember sitting down with Jane

Atkinson, and we went back through years of
calculation. Jane, like I say, she's excellent.
And we were —-- we were within dollars of each
other's calculation.

Q. Okay. So early you had testified that you
went back and looked at the declaration, you pulled
numbers. But now you're telling me, in addition to
that, you and the accountant at the -- at the
property owners management company worked together
to go back years and bring it all the way back
forward.

A. I do -- that -- what triggered it is seeing
this 119,918.89. Okay? I mean, I apologize.
That's four years. I'm 65 years old. I don't
remember a lot.

But no. I remember that number. So, yeah.

STENOTYPE REPORTING SERVICE, LLC
Madonna Farrell, RPR *** (843) 685-0075
4350 Old Kings Highway, Murrells Inlet, SC 29576
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Q. All right. Are you --

A. I can have an expense, but I didn't
necessarily have to spend money.

Q. Okay. So your interpretation -- in your
interpretation under GAAP, expense and expenditure
mean two different things. Is that what you're
telling me?

A. That's my interpretation. I just see an
expenditure as somebody writing a check or reaching
in their pocket and paying for something.

Q. So when you look at this statement in the
declaration and you look at this sentence, you
wouldn't begin with actual operating expenses —-
expenses from the financial statement.

Is that what you're telling me?

A. When we did our calculation?

Q. Yeah.

A. Yeah. We would begin with the net income or
loss for that period, and then the judgments were
made.

Q. And what about that sentence tells you —--
about that sentence in the declaration tells you
you need to back out certain expenses?

A. What I asked David, somewhere there's a

permanent file, and I don't know if you have it,

STENOTYPE REPORTING SERVICE, LLC
Madonna Farrell, RPR *** (843) 685-0075
4350 Old Kings Highway, Murrells Inlet, SC 29576
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STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS

COUNTY OF HORRY CIVIL ACTION NO.: 2017-CP-26-04187

C. Barry Dykes and Barbara Eisenhardt,
individually and derivatively on behalf of the | DEFENDANTS SCHULTZ, TAYLOR

Wild Wing Plantation Property Owners’ AND PLANKERS’ BRIEF IN
Association. Ine. RESPONSE TO PLAINTIFF’S
S MEMORANDUM IN OPPOSITION TO
Plaintiffs, DEFENDANTS MOTION FOR
SUMMARY JUDGMENT
_VS_

Wild Wing Company, LLC, Sunstar, LLC,
Ralph R. Teal, Jr., SLF IV/SBI Wild Wing,
LLC, SLFIV/SBIJV, LLC, SLF IV/SBI
Properties MM, LLC, SLF IV/SBI Development
Holdings, LLC, Wild Wing Residential
Development, LL.C, Stratford Land Manager,
L.P., d/b/a Stratford Land, Stratford Land Fund
IV, L.P., SB Investments, LLC, Realstar
Management, LL.C, Graeme T. Black, H.
Gilford Edwards, Founders Wild Wing, LLC,
Founders Group International, LLC, Dan Liu,
Xian “Nick” Dou, Rick Schultz, Rick Taylor
and Thomas Plankers,

Defendants,
Wild Wing Plantation Owners’ Association, Inc.

Nominal Defendant.

NOW COME Defendants Rick Schultz, Rick Taylor and Thomas Plankers (hereinafter,
jointly, the “Individual Defendants™), by and through undersigned counsel, and file this response
to the Plaintiffs’ Memorandum in Opposition (“Plaintiffs’ Memorandum™) filed on March 3, 2021.

DEFENDANT’S MOTION

Individual Defendants expressly incorporate by reference their original motion for

summary judgment filed along with the accompanying memorandum of law and exhibits on
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October 29, 2020. Individual Defendants moved for summary judgment principally on the grounds
that, under the undisputed facts of this case, South Carolina’s interpretation of the business
judgment rule furnishes the Individual Defendants with a complete defense to all claims of the
Plaintiffs against them.

PLAINTIFFS’ MEMORANDUM IN OPPOSITION

Naming conventions used for brevity and clarity. Defendants in this litigation include a
number of corporate entities with somewhat similar corporate names, along with no less than eight
named individual defendants. On p.5 of Plaintiffs’ Memorandum, counsel sets forth a table which
lists the corporate entities which held the status of Declarant at different times in chronological
order. Wild Wing Company, LLC is Declarant One, SLF IV/SBI Wild Wing, LLC is Declarant
Two, Wild Wing Residential Development, LLC is Declarant Three, and Founders Wild Wing,
LLC is Declarant Four. This table is consistent with the shorthand conventions used by counsel
over the course of the litigation. A reference to the “Declarants” generally refers to the four
collective individual sets of Declarants. A reference to “Declarant One” or “Declarant Four”
identifies an individual declarant based on the chronological order in which the entity held the
status of declarant. Individual Defendants will continue to follow those conventions in this
Response. The second table on p.5 of Plaintiffs’ Memorandum lists various individual board
members and groups them with the declarant whose term coincides with their terms of service as
board members. Accordingly, Individual Defendants’ related declarant as referenced by Plaintiffs
is Founders Wild Wing, LLC, a/k/a Declarant Four.

Plaintiffs’ Argument as to the Business Judgment Rule. Pages p.17-20 of Plaintiffs’
Memorandum sets forth Plaintiffs’ argument that the Declarants are fiduciaries under South

Carolina law and are thus subject to the standards applied to fiduciaries. On p. 31 of Plaintiff’s

1842

L8T1¥09¢dI.LTOZ#ASYD - SYATd NOININOD - AHHOH - INd G277 6T JelN TZ0Z - d311d ATIVOINOHLO3 13



Memorandum, counsel then addresses the application of the business judgment rule. Counsel notes
that the individual defendants (including Individual Defendants Schultz, Taylor, and Plankers) and
all four Declarants have moved for summary judgment on the basis of the business judgment rule.
Plaintiff first asserts that the business judgment rule is not available to the Declarants because they
are fiduciaries. Counsel then argues that the business judgment rule is not available to the
individual Defendants because it applies only to intra vires acts and does not apply where there is
evidence of self-dealing. Individual Defendants will address these arguments below.

Plaintiffs’ argument that the business judgment rule is not available to fiduciaries
misapprehends the holding of Walbeck v. I’on. Plaintiffs cite Walbeck v. I'on, 426 S.C. 494,
517, 827 S.E.2d 348 (2019) for the position that the business judgment rule cannot be applied to
the declarants because they are fiduciaries. Respectfully, Individual Defendants submit that this is
a complete misreading of the holding of Walbeck. Such a broad interpretation would mean that
Walbeck effectively abolishes the business judgment rule, as it is difficult to conceive of any type
of board which could not, at the least, be credibly argued to be in the position of a fiduciary. The
Walbeck court extensively discussed the concept of fiduciary duty, citing with approval the
decision in Goddard v. Fairways Development General Partnership, 310 S.C. 108, 426 S.E.2d
828 (Ct. App. 1993) (cited as authority in Individual Defendants’ own summary judgment motion).
The Goddard court compared the duty of the developer of a PUD (Planned Urban Development)
to its eventual villa owners prior to the formation of any HOA, to the duty of the promoters of a
corporation. Appellants in Goddard sought a determination from the court that the developer had
violated its fiduciary duty to ensure the development’s common areas were in good repair when
conveyed to the villa owners association. For purposes of its analysis, the Goddard court assumed

the existence of a fiduciary duty between the developer and the owners association. 310 S.C. at
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413,426 S.E.2d at 414, 426 S.E.2d at 832. Having assumed the existence of a fiduciary duty, the
Goddard court then elected to analyze the developer’s actions in light of the business judgment
rule:

Thus, rather than rejecting the existence of a fiduciary relationship arising from the

developer’s superior voting power, the court declined to hold that the developer’s

assessment determinations violated a fiduciary duty to the villa owners. The court
merely invoked the business judgment rule, which implicitly recognizes the

obligation of the directors of a homeowners association to act in good faith: “In a

dispute between the directors of a homeowners association and aggrieved

homeowners, the conduct of the directors should be judged by the ‘business
judgment rule’ and absent a showing of bad faith, dishonesty, or incompetence, the
judgment of the directors will not be set aside by judicial action. This is compatible

with the good faith requirement for fiduciaries: “A confidential or fiduciary

relationship exists when one reposes a special confidence in another, so that the

latter, in equity and good conscience, is bound to act in good faith and with due

regard to the interests of the one imposing the confidence.” Therefore, we reject

Appellant’s argument that the business judgment rule precludes the existence of a

fiduciary relationship between a developer in control of a homeowners association

and the association’s members.

Walbeck, 426 S.C. at 515, 827 S.E.2d at 358 (internal citations omitted).

Accordingly and as noted by the Goddard and Walbeck courts, a determination that the
Individual Defendants held the status of fiduciaries with regards to the Plaintiffs in no way prevents
them from seeking refuge in the protections afforded by the business judgment rule. Indeed, it
seems that our state’s courts see these concepts as working in harmony, as the requirements to
apply the business judgment rule (the absence of bad faith) is essentially the mirror image of the
fiduciary duty’s implication of good faith. With this in mind, Individual Defendants assert that
Walbeck not only does not act as a bar to their invoking the business judgment rule under the facts
of this case, but affirmatively favors it.

Plaintiff’s argument with regards to intra vires/ultra vires considerations is not

supported by the record. Plaintiffs’ counsel argues, correctly, that the protections extended to

directors by the business judgment rule apply to intra vires acts and not ultra vires acts. Counsel
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then asserts that the actions of the Individual Defendants with regards to (a) calculating Declarant
Four’s yearly contributions to the budget and (b) amending the existing covenants (characterized
in Plaintiff’s Memorandum as “waiving” or “re-writing” regime documents) to extend the
Declarant’s funding option were ultra vires acts. Given Plaintiffs’ description of the board
members as fiduciaries and Plaintiffs’ desire to hold the board responsible for a budget that they
disagree with, it is difficult to understand opposing counsel’s basis for arguing that coming up with
and adopting the HOA’s yearly budget was an ultra vires act of the Board. In fact, in taking this
position, counsel’s argument is in opposition to the declarations themselves as well as the express
sworn testimony of his own clients. (See Excerpts from Barry Dykes Transcript filed with the
parties’ original Memorandum, p. 9, indicating that the board is authorized to prepare and adopt
annual budgets as well as the assessments used in those budgets). The covenants themselves not
only permit it, but place an affirmative responsibility upon the members of the board to come up
with a yearly budget. (See Section 3 of Exhibit A to Individual Defendants’ Memorandum in
support of summary judgment -- “ the Board shall fix the amount of the annual assessment.”)
Formulating a budget requires a calculation of the declarant’s contribution, and was clearly within
the assigned responsibility of the board. To label the Individual Defendants’ acts here as an ultra
vires act simply because Plaintiffs object to the number that the board arrived at is an unwarranted
exercise in sophistry.

Regarding modification of the covenants, this is an act clearly contemplated by the original
governing documents, both by implication (See Exhibit A, p.4, “Definitions” section, regarding
comments referenced amendments to the Declaration) and expressly (See Exhibit A, p.31, Article
XII, Section 9 — which provides a means to “amend, change, add, derogate, or delete” the

covenants upon the execution and recordation of an instrument executed by owners holding 2/3 of
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the votes. Further, Plaintiff Barry Dykes has explicitly stated that the declarations provide a
mechanism for their own amendment. (See excerpts from Barry Dykes’ deposition testimony,
incorporated by reference — i.e., “I’'m not disputing that the board has the right to make the
decision; I’'m disputing that the decision was made in the best interests of the membership”) and
Plaintiffs have made no showing that the amendment of the declarations was not done in
accordance with the provisions of Article XII, Section 9.

Plaintiff’s argument with reference to claims of self-dealing. Finally, Plaintiffs’ counsel
asserts that the business judgment rule should not be available to the Individual Defendants,
alleging there is evidence that they were engaged in self-dealing, either “for their own selves or on
behalf of their masters.” Individual Defendants would argue that the consideration here should be
impermissible self-dealing rather than mere self-dealing. For the sake of argument, they will
concede that Plaintiffs have articulated a rationale for why certain actions taken by the board were
advantageous to the Declarants. However, in making this argument, Plaintiff’s counsel improperly
conflates the positions of director and declarant, resulting in a syllogism: “All ‘A’ is ‘C’; All ‘B’
is “‘A’; therefore, all ‘B’ is ‘C’. At the risk of being accused of engaging in a tautology, Individual
Defendants would point out that “self-dealing” means doing something for the benefit of oneself.
If you are doing it for your master, you are not doing it for yourself, you are doing it for your
master. As referenced in Individual Defendant’s original summary judgment motion, the Plaintiffs
have been asked under oath to identify a benefit that the Individual Defendants reaped as a result
of being appointed as directors, or from any action they took as directors. The Plaintiffs have failed
to identify such. They have no evidence that Individual Defendants were personally enriched in

any way. At the most, Plaintiff Dykes testified that he assumed that “they might lose their jobs” if
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they did not act as their “masters” wanted. An assumption, devoid of proof, will not suffice at the
summary judgment stage.
CONCLUSION

The business judgment rule protects a corporation’s directors’ exercise of judgment when
deciding between viable options in a given business situation. The Individual Defendants were
appointed as board members at a point in time where this development’s continued viability was
in doubt. The Individual Defendants’ Declarant, Founders Wild Wing, LLC was fourth declarant
since 2006. The early years of the development’s existence coincided with the onset of the Great
Recession, and perhaps because of lingering effects, not only were sales of new lots slow, but
many existing owners had simply elected not to pay their assessments. The Individual
Defendants were instructed to go forth and make the development a success. The Plaintiffs now
assert that the development would be in a better place financially if the Individual Defendants
had only acceded to their opinions on how the development should have been run. Perhaps other
choices might have resulted in better outcomes. But for the purposes of the Individual
Defendants’ summary judgment motion, that determination is not relevant. The Individual
Defendants acted on their own business judgment. What we do know is that today the
development is still here and is stable. Declarant Four has stayed engaged and has given no
indication that it intends to do otherwise. Lots are being sold, rooftops are going up, and dues
and assessments are being collected, and the bills are getting paid. The facilities are being
maintained and reserves have been established, all while keeping fees and assessments at a
manageable level that appears to meet with the approval of the general membership. Plaintiffs’
Memorandum argues that the Individual Defendants continued to accept the erroneous

accounting of the declarant funding alternative even after Plaintiff Dykes brought it to their
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attention. The response is two-fold: first, Mr. Dykes’ assertion that the accounting is erroneous
remains, at this stage, simply his assertion, not an established fact. Second, even if he is correct,
the application of the business judgment rule has never required that the party or parties claiming
it must make a showing that their business judgment was ultimately proven to be objectively
correct.

Based on the foregoing, the Individual Defendants hereby request that the Court grant their
Motion for Summary Judgment as to all causes of action alleged against the Individual Defendants
by the Plaintiffs. The Individual Defendants further request the Court award them all fees and costs
associated with this Motion and any such further and additional relief as this Court deems just and
proper.

Dated this the 19" of March, 2021.

Signature page to follow

Respectfully submitted,
RICHARDSON PLOWDEN & ROBINSON, P.A.

/s/C. Cliff Rollins

Eugene H. Matthews, 10193

C. Cliff Rollins, #16631

Post Office Drawer 7788

Columbia, South Carolina 29202

T: 803.771.4400

F: 803.779.0016

Email: gmatthews@RichardsonPlowden.com
Email: crollins@RichardsonPlowden.com

COUNSEL FOR DEFENDANTS RICK SCHULTZ,
RICK TAYLOR AND THOMAS PLANKERS
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STATE OF SOUTH CAROLINA
COUNTY OF HORRY

C. Barry Dykes and Barbara Eisenhardt,
individually and derivatively on behalf of the
Wild Wing Plantation Property Owners’
Association, Inc.,

Plaintiffs,
VS.

Wild Wing Company, LLC; Sunstar, LLC;
Ralph R. Teal, Jr.; SLF IV/SBI Wild Wing,
LLC; SLF IV/SBIJV, LLC; SLF 1V/SBI

) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
) CASE NO.: 2017-CP-26-04187

DEFENDANTS TEAL, BLACK &
EDWARDS’S RESPONSE
MEMORANDUM IN OPPOSITION TO
) PLAINTIFFS’ MOTION FOR SUMMARY
)  JUDGMENT AND IN SUPPORT OF

N N N N N N N N N N N

Properties MM, LLC; SLF IV/SBI Development) THEIR MOTION FOR SUMMARY

Holdings, LLC; Wild Wing Residential
Development LLC; Stratford Land Manager,
L.P. d/b/a Stratford Land Fund IV, L.P.; SB
Investments, LLC; Realstar Management, LLC;
Graeme T. Black; H. Gilford Edwards;
Founders Wild Wing, LLC; Founders Group
International, LLC; Dan Liu; Xian “Nick’ Dou;
Rick Schultz; Rick Taylor; and Thomas
Plankers,

Defendants.

Wild Wing Plantation Owners’ Association,
Inc.,

Nominal Defendant.

JUDGMENT

N N N N N N N N N N N N N N N N N N

Defendants Ralph R. Teal, Jr., Graeme T. Black, and H. Gilford Edwards (hereinafter

collectively referred to as “these Defendants), by and through their undersigned counsel,

respectfully submit this Response Memorandum in Opposition to Plaintiffs’ Motion for

Summary Judgment and in Support of These Defendants’ Motion for Summary Judgment. In

addition to the arguments contained in these Defendants’ Memorandum in Support filed on

September 24, 2020, these Defendants respectfully show the Court as follows:
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I. 2011 AMENDMENT TO DECLARATION OF PROTECTIVE COVENANTS,
RESTRICTIONS., EASEMENTS., CHARGES., AND LIENS FOR WILD WING
PLANTATION

Plaintiffs allege it was improper for these Defendants, as members of the Board of
Directors for Wild Wing Plantation Property Owners Association (“the Association”), to vote in
favor of the 2011 Amendment to the Declaration of Protective Covenants, Restrictions,
Easements, Charges, and Liens for Wild Wing Plantation (“2011 Amendment”), which, among
other things, extended the Declarant’s rights as to voting and its right to pay the Association the
shortfall or assessments on a per lot basis. Plaintiffs cannot recover from these Defendants with
regard to the 2011 Amendment for the following reasons, and the Court should grant these
Defendants’ Motion for Summary Judgment.

A. Plaintiff Dykes lacks standing under Rule 23(b)(1), SCRCP because he was

not a member of the Association at the time of the vote to amend the
Declaration in 2011.

Rule 23(b)(1), SCRCP states:
In a derivative action brought by one or more shareholders or members to
enforce the right of a corporation or an unincorporated association, the
corporation or association having failed to enforce a right which may
properly be asserted by it, a complaint shall be verified and shall allege
that the plaintiff was a shareholder or member at the time of the
transaction of which he complains or that his share or membership
thereafter devolved on him by operation of law ...
Plaintiff Dykes was not a member of the Association in 2011; therefore, he is not a
proper Plaintiff for any claims involving the 2011 Amendment.
Likewise, although Plaintiff Eisenhardt was a member of the Association at the time of
the vote to amend the Declaration, she voted in favor of the amendment, and therefore, does not

fairly and adequately represent the interests of the members similarly situated. As such,

Plaintiffs’ claims against these Defendants involving the 2011 Amendment should be dismissed.
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B. Plaintiffs’ claim involving the 2011 Amendment is barred by the Statute of
Limitations.

As discussed above, Plaintiff Eisenhardt was involved in the vote to amend the
Declaration in 2011. She voted for the Amendment based on her belief that it was in the best
interests of the members for the developer to remain responsible for expenses. She testified there
were very few homes in the neighborhood at the time, and she understood the impact of the
Amendment. Therefore, if Plaintiffs have standing, the Statute of Limitations began running on
November 22, 2011 and expired three years later on November 22, 2014, more than 2 2 years
prior to the initiation of this lawsuit. Plaintiff Dykes, as discussed above, does not qualify under
Rule 23(b)(1) because he was not a member at the time of the vote to amend the Declaration in
2011. However, even if this Court determines that he is a proper Plaintiff for claims related to
the 2011 Amendment, Mr. Dykes purchased his property and became a member of the
Association with full knowledge of the 2011 Amendment. He purchased his property with the
express acceptance of the 2011 Amendment, and he did so more than 3 years prior to the
initiation of this lawsuit.

Plaintiffs’ counsel argues in his Memorandum that the POA is the rightful owner of the
claims asserted in the case; however, even under an analysis as to when the POA knew or should
have known of its claim regarding the 2011 Amendment against these Defendants, the applicable
date is November 22, 2011, the date the Amendment became effective. The members who
participated in the vote all voted in favor of the Amendment, and these Defendants testified they
discussed the reasons for the Amendment and the impact of the Amendment at the meeting.
Therefore, all information Association members needed to be put on notice of a claim was
available to them as of November 2011.

Plaintiffs also assert they are entitled to equitable tolling of the Statute of Limitations.

However, Plaintiffs have not met their burden to establish facts supporting equitable tolling. In
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fact, the circumstances of the 2011 Amendment do not support equitable tolling in any way.
None of the factors that would typically justify equitable tolling, including bad faith, dishonesty,
and incompetence, are present in this case. The Amendment was presented and voted upon at an
open meeting, properly noticed by the Association, with clearly stated objectives. Simply stated,
there was nothing preventing Plaintiff Eisenhardt or another member from pursuing legal action
regarding the 2011 Amendment within the three years of the November 22, 2011 vote, and those
claims are barred.

C. The Business Judgment Rule precludes Judicial Review of these Defendants’
involvement in the 2011 Amendment.

Plaintiffs’ entire argument in opposition to the application of the Business Judgment Rule
is that these Defendants were employees or owners of the Declarant. However, South Carolina
law requires plaintiffs to establish more than that to characterize actions as ultra vires. Plaintiffs
must show bad faith, self-dealing, or unconscionable conduct. These Defendants all testified that
they believed amending the Declaration was in the best interests of the Association because it
would allow Wild Wing Plantation to continue to grow and prosper. That has happened, leading
to a thriving community with appreciated home values and valuable amenities. Further,
amending the Declaration is within those powers delegated to these Defendants, and it was even
anticipated in the governing documents when referencing the potential inclusion of additional
Phases of the development into the Association. In 2011, with other developments in the area
failing, and with the Declarant having to significantly restructure financially, a very real
possibility existed that the development would fail, which would have had devastating effects on
the Association. Plaintiffs have simply not met, and cannot meet, the standard for establishing
that these Defendants acted in self-interest or bad faith, or that amending the Declaration was not

in the best interests of the Association.
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II. DECLARANT’S ANNUAL FINANCIAL CONTRIBUTION TO THE
ASSOCIATION

A. The Association’s treatment of bad debt in calculating the developer’s
shortfall obligation was proper, and therefore, Plaintiffs cannot recover from
these Defendants on that ground.

The crux of the issue for the Court to decide is whether, in calculating the developer’s
annual financial contribution to the Association, the bad debt expense on the financial statements
should be included in the calculation, or whether the bad debt expense should be backed out of
the equation, as has been done throughout the history of Wild Wing Plantation. Jim Corbett, the
auditor for the Association for many years and an experienced auditor for hundreds of other
homeowner associations, testified about the treatment of bad debt in calculating the developer
contribution. He stated, “We’re talking about an expense that is recognized in the association’s
books for homeowners who failed to pay their assessments. And there is very, very little doubt
you’re not going to get it. It’s bad debt; write it off. It’s an expense.” (Deposition of Jim Corbett,
29: 6-11) attached as Exhibit A. He went on to explain, “The question is, is that a true asset, or is
it just puffing up the books because you’re really not going to get it. So then we would get in
touch with whoever at Waccamaw was familiar with the delinquency, those behind, because they
would mail out letters to the homeowners that were running behind. And we would ask them to
tell us which ones we need to set up an allowance for. And at that point, we would debt the
expense and credit the allowance on the balance sheet. And it would sit under the receivable, so
you could see that you had 100,000 total receivable, but you’re probably not going to get this
80,000 down here, so the net receivable is 20,000.” (Deposition of Jim Corbett, 30: 2-15),
attached as Exhibit B.

After Plaintiff Dykes questioned Mr. Corbett about his treatment of bad debt in
determining the developer calculation, Mr. Corbett reviewed prior years and the Declaration,

discussed the issue with other CPAs in his office, and determined that they had been properly
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calculating the developer contribution since the inception of the Association, and that the
Association actually owed the developer money. Mr. Corbett further described the situation, in
his deposition “They include bad debt expense as GAAP. Now we’ve got a calculation. And
over here on this calculation, we would start with that GAAP number, the number that was
determined to be the income or loss, including the bad debt. Then we would adjust for it.”
(Deposition of Jim Corbett, 32: 22-33: 2), attached as Exhibit C. Mr. Corbett continued, “Now,
then we would also look at what the developer put into the association. Sometimes they would
put money in to cover operating bills or whatever, if they’re running low, and determine was that
meant as a contribution? Was it meant as a - - a loan? You know, what’s the reason for it? We
get answers to all that. And then we would - - we would start with, well, we’ve determined to be
GAAP. Then we add it, you know, take - - add the expense, or not an expense, but add the need
for the funding of the reserve if it wasn’t done. Then we would back out the bad debt expense, as
in the declaration it says the developer’s only responsible for his assessment on - - or assessments
on his lots.” (Deposition of Jim Corbett, 33: 8-23), Exhibit C.

Mr. Corbett also testified as to the distinction between bad debt expense and expenditures
in the context of a GAAP financial statement and the calculation of the developer contribution.
He stated, “Because the bad debt allowance, when it’s adjusted, if you go to a cash flow statement
in a set of financials, it’s not a cash out. The association did not go cash out that amount.
Nobody paid those assessments, but all we did was book an allowance. So when - - when you do
a cash flow statement and follow the flow of cash in and out, you have to adjust for it like
depreciation. It’s not a cash - out expense. It is an expense, but it’s more of a - - it’s more of a - -
not to puff balance sheets up and make their assets larger than they truly are expected to receive.”
(Deposition of Jim Corbett, 44: 3-16), attached as Exhibit D. Counsel followed up by asking him

“So, it’s not an actual expenditure outlay of funds?” Mr. Corbett responded, “Correct.” Mr.
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Corbett stated further, in response to a question regarding a distinction between the word
“expense” and the word “expenditure”, “I do in my - - only because of - - only because of being
aware of cash in, cash-out, and cash flow statements and reconciling back to cash, that there are
some items where money just really wasn’t spent, yeah. But, yeah. I can have an expense, but - -
” “] can have an expense, but I didn’t necessarily have to spend money.” (Deposition of Jim
Corbett, 49: 17-25, 50: 2-3), attached as Exhibit E.

Mr. Corbett also testified regarding the potential impact if bad debt was not backed out of
the developer contribution and stated, “So what we looked at is if you - - if you only make him
assess - - pay assessments on that one calculation on lots he owns, he is not required to pay
assessments on homeowners who didn’t bother to make their payments. And by not backing that
out, it would force you to go to the other - - I mean, the - - his assessments should only include
what he was obligated to pay there. But it’s on that one formula, but it’s not over here on this
deficit calculation. So you get the bad debt, other people’s assessments, and now we’ve got
apples and apples. If you don’t take it out, it’s going to force you over to the first calculation,
because it will always be higher.” (Deposition of Jim Corbett, 51: 11-25), attached as Exhibit F.
Jane Atkinson, the long-time CFO of Waccamaw Management testified that, in the management
of 200 associations, she has never seen bad debt included in the calculation of the developer
contribution. (Deposition of Jane Atkinson, 23: 8-11), attached as Exhibit G.

Missy Johnson, the CPA expert identified by the Defendants, described the distinction
between GAAP financial statements and the equation for determining the developer contribution.
She testified, “GAAP is is that it’s a set of rules and standards that provides financial statements
be presented all in a similar fashion so that you can pick up financial statements in any industry
or any group and be able to read them.” (Deposition of Missy Johnson, 35: 20-25), attached as

Exhibit H. She stated further, “I believe that the formula that’s outlined in the covenant requires
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you to look at the financial statements which are prepared on a GAAP basis but that’s the
starting point are the GAAP prepared financials, and then you apply the formula.” (Deposition
of Missy Johnson, 36: 4-9), attached as Exhibit . Ms. Johnson suggested that, although bad debt
is booked as an expense, once it is determined that those delinquent homeowners will not pay
their assessments, a better way to look at it is as a “negative revenue amount”. (Deposition of
Missy Johnson, 38: 13 and 14), attached as Exhibit J. Ms. Johnson opined that the term “actual
amount of actual operating expenditures incurred” means cash out-of-pocket. She testified that it
is not GAAP or traditional accounting language.” (Deposition of Missy Johnson, 42: 8-16),
attached as Exhibit K. Ms. Johnson explained that, to determine the developer calculation, a
conversion from the GAAP based accrual accounting and presentation of the financial statement
needed to be made to account for cash in and out. (Deposition of Missy Johnson, 50: 1-11),
attached as Exhibit L. Ms. Johnson further explained that inclusion of the bad debt expense in
the developer contribution calculation clearly would not produce the intended result because it
would mean the Declarant would have to pay all of the unpaid assessments by other owners.
(Deposition of Missy Johnson, 58: 3-15), attached as Exhibit M. Plaintiffs’ counsel, in
attempting to argue that the other owners are then paying for the delinquent owners’
assessments, Ms. Johnson stated, “I disagree with you. That bad debt expense is truly just a
decrease to the revenue. It’s not a true cash outlay. No money is coming out of the bank.”
(Deposition of Missy Johnson, 59: 22-25), attached as Exhibit N. She stated further, “They don’t
ding the owners, though. The homeowners never really had their assessments increased
materially.” (Deposition of Missy Johnson, 59: 16-18).

Press Courtney, owner of Waccamaw Management, testified that the developer
contribution calculation language is commonly seen in governing documents of associations and

that from his experience, it always means actual expenses paid. (Deposition of Press Courtney,

1856
-8-

/8T1¥09¢dI.T0Z#ASVYD - SY3ITd NOININOD - AHHOH - INd £2S:¢T ¢¢ felN TZ0¢Z - d311d AT1VOINOH LD 13



18: 2-13), attached as Exhibit O. He testified that he has never seen a developer shortfall
payment include bad debt expense. (Deposition of Press Courtney, 18: 14-19). In sum, the
Association’s calculation of the developer contribution is and has always been appropriate in that
it excluded the bad debt expense. Including it would create an unintended and absurd result, and
this Court should dismiss Plaintiffs’ claims.

B. Plaintiffs’ Claims Against these Defendants Regarding the Declarant’s
Contribution are Barred by the Statute of Limitations.

As Plaintiffs stated in their Memorandum in Support of Summary Judgment, the POA is
the rightful owner of the claims asserted herein. As such, the POA had sufficient information
regarding the calculation of the Declarant’s contribution long before June 30, 2014. The
calculation of the developer’s contribution has remained the same since the inception of the
Association, the annual audits have been published to the owners, the Association financials
have been available to all owners, and Plaintiffs have failed to provide any evidence that any
Association owner was ever prevented from obtaining this information.

As asserted in Section I above, Plaintiff Eisenhardt had numerous opportunities to
question and pursue litigation regarding the Declarant’s funding, as she has been an owner in
Wild Wing Plantation since 2007. Mr. Dykes lacks standing to raise his claims for any year
prior to 2013, as he was not an owner at the time and therefore ineligible under Rule 23(b)(1).
However, Mr. Dykes’ claims against these Defendants are barred by the Statute of Limitations
because, upon becoming an owner in the Association, Mr. Dykes also became a member of the
Association’s Finance Committee, and he had every opportunity to pursue a claim regarding the
Declarant’s contribution prior to June 30, 2014. More importantly however, because the
evidence establishes that the Association did not prevent any owner from obtaining financial
information, the Association published the Annual Audits, and there is absolutely no evidence to

suggest that these Defendants or the Association withheld or misrepresented the information
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regarding the Declarant’s contribution, the Statute of Limitations expired long before Plaintifts
filed this lawsuit in 2017, and Plaintiffs cannot establish facts to support equitable tolling.

Plaintiffs have raised the issue of equitable tolling and cited the Magnolia North case,

397 S.C. 348. The facts of Magnolia North are significantly different from this case. First, it

was a construction defects case in which the developer admitted liability. The only issue that

went forward was the amount of the damages. Further, the Magnolia North case involved a

turnover of the POA from the developer to the owners, which has not occurred at Wild Wing.
Although the analysis in the Court’s Opinion is limited, it appears the Court determined the POA
prevented owners from pursuing legal action regarding the construction defects that were
apparently not known to the Association. The court stated that “the party claiming that the
Statute of Limitations should be tolled, bears the burden of establishing sufficient facts to justify
its use. It has been observed that equitable tolling typically applies in cases where a litigant was
prevented from filing suit because of an extraordinary event beyond his or her control.” 397 S.C.
372. That extraordinary event does not exist in this case. All of the information necessary to
pursue the same derivative action Plaintiffs are pursuing now was available to owners in the
Association years ago, and equitable tolling is therefore not justified.

The Court of Appeals, in Walbeck v. The ION Company, LLC, et al., 426 S.C. 494

(2019) considered and upheld the Statute of Limitations in a case with facts closer to those in this
case. Walbeck, involved the developer’s transfer of certain property that owners claimed should

have remained part of the association. The Court held, in citing Dean v. Restaurant Corp., 321

S.C. 360 (1996) “The exercise of reasonable diligence means the injured party must act with
some promptness when the facts and circumstances of an injury place a person of reasonable
common knowledge and experience on notice a claim against another party might exist.”

Further, the Court stated the discovery rule does not require absolute certainty that a cause of
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action exists before the Statute of Limitations begins to run. In Walbeck, the jury found that the
owners knew or should have known they had claims against the developer on the date the
developer sold the disputed amenities. The Court of Appeals agreed and ruled that the Statute of
Limitations expired because Walbeck, in his individual and representative capacity knew or
should have known that the title to certain amenities was unfulfilled. Walbeck admitted to
receiving copies of the HOA’s proposed annual budgets. The budgets were mailed to HOA
members, and the Court ruled that it should have alerted Walbeck and the association that it
might not have title to the amenities listed in the original property report.

Likewise, in this case, the Association provided information regarding the Declarant’s
contribution, and no owner ever raised it as an issue until 2014 when Mr. Dykes joined the
Finance Committee. Thus, Plaintiffs’ allegation that these Defendants “condoned the
underfunding” is completely inaccurate. First, there was no underfunding. Second, these
Defendants never considered they were doing anything other than what they were obligated to do
under the governing documents, advised to do by professional community management and
licensed CPAs who performed the Association’s audits and Declarant’s contribution calculation,
and what they had done many times as Board members of associations.

C. The Business Judgment Rule Entitles these Defendants to a Dismissal on the
Declarant’s Contribution issue.

As members of the Board of Directors of the Association, these Defendants are obligated
to act reasonably, in good faith, and in the best interests of the Association. All of them testified
that they understood those duties and believe their decisions were in the best interests of the
Association, which is supported by the survival of the neighborhood and growth to where it is
today. Likewise, the Association is fully funded, the bills have always been paid, there was
never a special assessment on the owners, and the assessments levied on the owners have

remained virtually unchanged over time. There is simply no evidence to support a finding of
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ultra vires acts by these Defendants. To the contrary, the evidence supports a finding that they
reasonably relied on professionals, including community managers and accountants to calculate
the Declarant’s funding obligation. Further, the evidence shows the Declarants actually paid
what was requested of them, and the question regarding the funding was never raised until 2014.
At that time, these Defendants and the Association properly addressed Plaintiff Dykes’s question
by requesting that the Association auditor and community manager CFO revisit the issue and
determine whether they had been handling it properly. Those experts in the field determined that
they had been handling it properly, and therefore, these Defendants have met their duties to the
Association and are entitled to a dismissal of the claims against them based on the Business
Judgment Rule.

III. PLAINTIFFS CANNOT RECOVER FROM THESE DEFENDANTS FOR

AMALGAMATION AND THEIR CLAIMS FOR ALTER EGO AND PIERCING
THE CORPORATE VEIL SHOULD BE DISMISSED.

Plaintiffs stated in their Memorandum in Support of Summary Judgment that they are
proceeding on an Amalgamation/Single Business Enterprise claim. Amalgamation does not
apply to individuals. The Court in Walbeck analyzed the amalgamation theory with the Sturkie
requirements for holding a corporation’s principals personally liable and distinguished the two.
From Plaintiffs’ Memorandum, it appears they are abandoning the Alter Ego/Piercing the
Corporate Veil and proceeding only on an amalgamation theory. As previously addressed in our
Memorandum in Support of Summary Judgment, Plaintiffs cannot establish facts necessary to
meet the Sturkie requirements for holding a corporation’s principals personally liable and

therefore, this cause of action must be dismissed as well.
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CONCLUSION

Based on the foregoing, the arguments asserted in these Defendants’ Memorandum in
Support of Motion for Summary Judgment, and any other arguments raised at the hearing on
these Motions, these Defendants are entitled to a dismissal of all claims with prejudice, and
hereby request the Court grant their Motion for Summary Judgment as to all causes of action.
These Defendants further request the Court award them all fees and costs associated with this
Motion and any additional relief this Court deems just and proper.

This 22" day of March, 2021.

Respectfully submitted,
COPELAND, STAIR, KINGMA & LOVELL, LLP
By: s/Douglas W. MacKelcan

DOUGLAS W. MACKELCAN

State Bar No.: 76332
MADISON B. SUTTIE

40 Calhoun Street, Suite 400 State Bar No.: 101385
Charleston, South Carolina 29401 Attorneys for Defendants Ralph R. Teal, Jr.,
dmackelcan@cskl.law Graeme T. Black, H. Gilford Edwards; and Wild
msuttie@cskl.law Wing Plantation Owners’ Association, Inc.
Ph: 843-727-0307 (Nominal Defendant)
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A. Speaking on behalf of the firm, as I worked
with Phillips at that time.

Q. When we're talking about bad debt today,
relative to this conversation we're having, what --
what is that? What bad debt are we talking about?

A. We're talking about an expense that is
recognized in the association's books for
homeowners who failed to pay their assessments.

And there is very, very little doubt you're not
going to get it. It's bad debt; write it off.
It's an expense.

Q. Okay. But what we're talking about is if
somebody bought a lot at Wild Wing and didn't pay
their dues?

A. Correct.

Q That's what we're talking about?

A. Correct.

0 And I see the term "bad debt," and then I

"

see the term "delinquency," and then I hear
"write-off."
Do those -- are those different things that
play in different ways in this?
A. Yeah. We get a -- we get a listing of

receivables from the management company. We -- we

examine the receivables and highlight people who

STENOTYPE REPORTING SERVICE, LL

EXHIBIT
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have very large, outstanding, unpaid balances.

The question is, is that a true asset, or is
it jJust puffing up the books because you're really
not going to get it. So then we would get in touch
with whoever at Waccamaw was familiar with the
delinquency, those behind, because they would mail
out letters to the homeowners that were running
behind. And we would ask them to tell us which
ones we need to set up an allowance for. And at
that point, we would debt the expense and credit
the allowance on the balance sheet. And it would
sit under the receivable, so you could see that you
had 100,000 total receivable, but you're probably
not going to get this 80,000 down here, so the net
receivable is 20,000.

Q. Understood.

I'm going to hand you another document.
This one is marked as Exhibit Number 3.

(EXHIBIT 3, Wild Wing POA Finance
Committee minutes, was marked for
identification.)

MR. MILLER: And this is Plaintiff's

Bates Number 251.

BY MR. MILLER:

Q. If you'll take a look at that, it is a --

=STENOTYPE REPORTING SERVICE, LL
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Q. The declaration?

A. Declaration, yeah.

Q. Did you meet with any other of the
professionals in your office about it?

A. Yes. It was discussed with myself and
Barbara Faircobb (phonetic). She's a CPA.

Q. What about Larry Phillips?

A. Larry would review any and all audits. If
first -- if Barb did an audit, I reviewed it, and
then it went to Larry. If I did one, 1t went to
Barbara, and then it would go down to Larry.

Q. Got it.

Did you look at any other sources of
information, such as generally accepted accounting
principles and those kind of things you guy rely
upon?

A. Yes, sir. GAAP. The financial statements
presented in the audit are GAAP.

Q. General accepted accounting principles?

A. Accounting principles.

Q. Got it. Okay.

A. They include bad debt expense as GAAP. Now

-we've got-a-calculation. And over-here-on this

calculation, we would start with that GAAP number,

the number that was determined to be the income or

STENOTYPE REPORTING SERVICE, LL:
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loss, including the bad debt.

Then we would adjust for it. And I think
even in this case, the declaration addressed
directly if the reserve had been funded. I
don't remember the amount. But if it wasn't
funded, that was an additional amount to include
that developer owed.

Now, then we would also look at what the
developer put into the association. Sometimes they
put money in to cover operating bills or whatever,
if they're running low, and determine was that
meant as a contribution? Was it meant as a -- a
loan? You know, what's the reason for it?

We get answers to all that. And then we
would -—- we would start with, well, we've
determined to be GAAP. Then we add in, you know,
take -- add the expense, or not an expense, but add
the need for the funding of the reserve if it
wasn't done.

Then we would back out the bad debt expense,
as in the declaration it says the developer's only
responsible for his assessment on —-- or assessments
on his lots.

Q. Okay. So -- so you undertook to review all

that at the request of the finance committee?

=STENOTYPE REPORTING SERVICE, LLC

Madonna Farrell, RPR *** (843) 685-0075
4350 Old Kings Highway, Murrells Inlet, SC 29576
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Q. Okay. But I don't find the word "expense"
in here.

A. Because the bad debt allowance, when it's
adjusted, if you go to a cash flow statement in a
set of financials, it's not a cash out. The
association did not go cash out that amount.

Nobody paid those assessments, but all we did was
book an allowance.

So when -- when you do a cash flow statement
and follow the flow of cash in and out, you have to
adjust for it like depreciation. It's not a
cash-out expense.

It is an expense, but it's more of a —-- 1t's
more of a -—- not to puff balance sheets up and make
their assets larger than they truly are expected to
receive.

Q. Understood. So it's not an actual
expenditure outlay of funds?

A. Correct.

Q. You didn't write a check?

A. Correct.

Q. Okay. Were you involved in the budget
process with the finance committee or the property
owners assoclation where they would do their

forecast budget year to year?

STENOTYPE REPORTING SERVICE, LLC EXHIBIT
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If you want to object to the form of
the question, you can preserve that
objection.

BY MS. WALTERS:

Q. Mr. Currin [sic], you testified earlier, I
believe, let me ask you again.

Do you agree with me that bad debt is an
operating expense?

MR. MILLER: Object to the form of the
question.

You can answer.

THE DEPONENT: Oh. I agree that bad
debt expense is shown -- to be compliant
with GAAP, bad debt expense is shown as an
operating expense on the income statement.

BY MS. WALTERS:

Q. Okay. And do you draw any distinction
between the word "expense" and the word
"expenditure"?

A. T do in my -- only because of -- only
because of being aware of cash in, cash-out and
cash flow statements and reconciling back to cash,
that there are some items where money Just really
wasn't spent, yeah. But, yeah. I can have an

expense, but --

STENOTYPE REPORTING SERVICE, LL
Madonna Farrell, RPR *** (843) 685-0075 EXHIBlT
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Q. All right. Are you --

A. I can have an expense, but I didn't
necessarily have to spend money.

Q. Okay. So your interpretation -- in your
interpretation under GAAP, expense and expenditure
mean two different things. Is that what you're
telling me?

A. That's my interpretation. I Jjust see an
expenditure as somebody writing a check or reaching
in their pocket and paying for something.

Q. So when you look at this statement in the
declaration and you look at this sentence, you
wouldn't begin with actual operating expenses —-
expenses from the financial statement.

Is that what you're telling me?

A. When we did our calculation?

Q. Yeah.

A. Yeah. We would begin with the net income or
loss for that period, and then the judgments were
made.

Q. And what about that sentence tells you --
about that sentence in the declaration tells you
you need to back out certain expenses?

A. What I asked David, somewhere there's a

permanent file, and I don't know if you have 1it,

STENOTYPE REPORTING SERVICE, LLC
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— — — |

1 but for each associlation, we would read these
2 || things inside and out and highlight the most
3 || pertinent paragraphs, articles, whatever, make
4 |l notes on the side. I really wish I had the one
5 || that was all marked up five years ago, because I
6 || know there's one out there.
7 But the one -- and I'm not seeing it
8 || specific right now, but the developer's obligation
9 || was to pay the lesser of assessments on lots he
10 || owned or a deficit, if there was one.
11 So what we looked at is if you -- if you
12 || only make him assess -- pay assessments on that one
13 || calculation on lots he owns, he is not required to
14 || pay assessments on homeowners who didn't bother to
15 || make their payments. And by not backing that out,
16 it would force you to go to the other -- I mean,
17 | the —— his assessments should only include what he
18 || was obligated to pay there. But it's on that one
19 formula, but it's not over here on this deficit
20 || calculation.
21 So you get the bad debt, other people's
22 || assessments, and now we've got apples and apples.
23 || If you don't take it out, it's going. to force you
24 || over to the first calculation, because it will
25 || always be higher.

STENOTYPE REPORTING SERVICE, LL EXHIBIT
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1 In turn, it is extracted from the calculation

2 as that auditor prepared it, which reduces the

3 expense for the association.

4 Q. TUnderstood. The language in the declaration

10:33AM 5 that we just read uses the phrase "actual amount of

6 actual operating expenditures incurred."

7 A. Right.

8 Q. In your world of association financial

9 management, would those words include bad debt or

10:33AM 10 would they exclude bad debt?

11 A. I have never seen it included.
12 Q. You have never --
13 A. The expenditures, to me, 1s what's going out
14 the door as payment of expense.
10:34AM 15 Q. And did you say that you've never seen it

16 included?

17 A. Unh-unh.

18 Q. In all of the associations that are more

19 than you can count, you've never seen it included?
10:34AM 20 A. No.

21 Q. There's an Exhibit Number 2.

22 A. Right.

23 Q. And it is what I call the "Developer

24 Contribution Calculations."
10:34AM 25 A. That's what it is, yes.

EXHIBIT (843) 685-0075
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Deposition of Missy Johnson

944

o
m
9
1 Q. You do understand that the documents for 3
pd
2 the regime say that the accounting is going to be Q
2
=
3 done pursuant to generally accepted accounting ?
o n
4 principles. o
N
\ o
5 A. Right. N
5
6 MR. MILLER: Object to the form. 3
N
7 THE WITNESS: Can you repeat the X
q
8 question, please? E
T
9 (Record read.) %
Py
10 THE WITNESS: Can you rephrase the <
@)
©)
11 question for me? %
®)
12 Q. Sure. Well, let me ask you something: %
AL
o
13 Do generally accepted accounting principles have 5
14 anything to do with the accounting for Wild Wing? %
@
15 A. Yes. §
2
16 Q. Tell me what it has to do with that. Q
N
D
17 A. It is the format in which their audited g
(o]
\l
18 financial statements are presented.
19 Q. What does that mean to me?
20 A. Like I explained earlier, as far as what
21 GAAP is is that it's a set of rules and standards
22 that provides financial statements be presented
23 all in a similar fashion so that you can pick up
24 financial statements in any industry or any group
25 and be able to read them.

EXHIBIT
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Q. Okay. And does that have anything to do
with in your mind the declarant's financial
obligations to the association?

A. I believe that the formula that's
outlined in the covenant requires you to look at
the financial statements which are prepared on a
GAAP basis but that's the starting point are the
GAAP prepared financials, and then you apply the
formula.

Q. I gotcha. So the financial statements
are done pursuant to GAAP, right?

A. Yes.

Q. And then the financial statements are
going to be used as a starting place for the
declarant contributions based on the formula that
you're referring to?

A. That's my understanding.

Q. Okay. All right. And did you use the
audited financial statements in doing your
analysis?

A. Yes.

Q. And to your knowledge had those audited
financial statements been done pursuant to
generally accepted accounting principles?

A. That's my understanding.
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A. They have an allowance account.

Q. Okay.

A. And then when they determine the amount
of those bad debts that they really aren't going
to collect, they convert it to an expense.

Q. Okay.

A. So it truly is, though, a reduction in
the amount of assessments that are due from the
homeowners that they believe they're never going
to collect.

Q. But in the audited financial statements
they refer to that bad debt as an expense?

A. They do. It's really a negative revenue
amount is more of I think how laymen should think
of it because it is really a reduction in the
assessments that should have been collected and
recognized as revenue due to the homeowners'
delinquency.

Q. That's true for bad debt in any
scenario, right?

A. Right. I was just referring to it in
this case.

Q. Okay. All right. And then how does
that relate to the formula that you refer to?

A. 8o the formula, if I remember the

EXHIBIT

Clark & Associates, Inc.
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Deposition of Missy Johnson

1 Q. Okay.

2 A. The first gsentence or the first portion
3 where it is -- well, I've got to get back to it.
4 Q. Okay. You can mark on it -- well, if

5 you want to take the highlighter and mark the

6 operative language, you can do anything you want
7 to on that exhibit.

8 A. Okay. Great. Okay. So the first part
9 of the formula is the actual amount of actual

10 operating expenditures incurred. My

11 interpretation of that is probably an attorney
12 that's drafting accounting language that's trying
13 to convey cash actually out of your pocket.

14 Q. Okay.

15 A. This isn't GAAP language. This isn't
16 traditional accounting language that I'm used to.
17 Q. Okay.

18 A. It's actual amount of actual operating
19 expenditures incurred.

20 Q. Okay.

21 A. My interpretation is that's cash paid.
22 By the association for that portion of the

23 calendar year, and then it's, less an amount of
24 the total assessments made by the association

25 against owners of lots.
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A. Can you ask that question again?

Q. Sure. Where do you go find the actual
amount of actual operating expenditures incurred?

A. That's a good question. In my mind you
have to look at the expenses on a cash basis.

Q. Okay. So you don't rely on the audited
financials, you actually redo the accounting on a
cash basis to arrive at that number?

A. No. You have to start with the audited
financials and then make accrual to cash
adjustments.

Q. And are accrual to cash adjustments --
is that a process that to your knowledge is
referred to anywhere in these regime documents?

A. Only the interpretation of the language
that it's actual amount of actual operating
expenditures.

Q. Incurred?

A, Incurred, mm-hmm.

Q. And you can have expenses, from an

accounting standpoint, you can have expenses that

aren't paid, right; something can be an expense
on a balance sheet, doesn't mean it is actually
paid, right?

A. I think there were two questions in

EXHIBIT
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A. Yes, on a cash basis.

Q. Okay.

A. And then look at the assessments made,
which in my mind is not the assessments collected
but it's the assessments made against the
homeowners. Because if you don't look at it in
that fashion, right, the declarants automatically
are going to be dinged for any homeowners that
don't meet the obligations.

Q. Okay.

A. And instead, if you interpret it the way
I've done that, they're not going to get dinged
for that, and based off the historical financials
any overage of expenses compared to budgeted
expenses the declarant's paid for.

Q. Okay. And then why shouldn't the
declarant get dinged for homeowners who don't pay
their assessments?

A. Well, I'm pretty sure when I was reading
through this that there's a section in here that
says for any assessments that aren't paid that

they can go after the homeowners and put a lien

on their house.
Q. Who's they?

A. I'm assuming it's the board.

Clark & Associates, Inc.
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Q. Okay. And the board was controlled by
who?

A. Well, I think the timing is probably
going to depend on the answer.

Q. Well, in this case it's the declarant.

A. Correct.

Q. Okay. So why shouldn't the declarant
get dinged by the costs associated with
homeowners who don't pay their assessments?

A. In the spirit of what this formula is
providing, I don't think that is the
interpretation of the formula.

Q. So you read this formula as saying that
for assessments that don't get paid we're going
to ding the owners, not the declarant.

A. They don't ding the owners, though. The
homeowners really never had their assessments
increased materially.

Q. Well, the declarants get stuck with the
bad debt, that is, the fact that these other
owners don't pay.

A. I disagree with you. That bad debt
expense is truly just a decrease to the revenue.
It's not a true cash outlay. No money is coming

out of the bank.

EXHIBIT
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1 "owners of lots."
2 A. Yes. Common language -- language that we
3 see in most governing documents.
4 Q. Okay.
11:56AM 5 A, Some —-- some version thereof, yes.
6 Q. The words "actual amount of actual operating
7 expenditures," okay, what -- what do you read those
8 words to mean?
9 A. Well, I'll tell you from my experience what
11:56AM 10 those words have always meant in my experience, is

11 the actual expenses: The light bill, the

12 landscaper, the maintenance company, paying the
13 bills of the association.

14 Q. Have you ever seen it to include something

11:57AM 15 like bad debt expense, the issue here where it's

16 not -- it's not a hand-over of cash out of the
17 association account as such, but it's rather a
18 failure to receive money? Have you ever seen that?
19 A. No.
11:57AM 20 Q. Give me a minute. I'm going to thumb
21 through my notes and try to move along.
22 Are -- are you aware of a second issue in
23 this case concerning amendments that were done in

242011 and "again in 2016 extending the time foxr-the

11:58AM 25 developer contribution to be made per this -- this
Stenotype Reporting Service, LLC EXHIBIT (843) 685-0075
h
i O
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STATE OF SOUTH CAROLINA
COUNTY OF HORRY

IN THE COURT OF COMMON PLEAS
FOR THE FIFTEENTH JUDICIAL CIRCUIT
C/A NUMBER: 2017-CP-26-04187

N’ N’ N’

C. BARRY DYKES AND BARBARA )
EISENHARDT, INDIVIDUALLY AND )
DERIVATIVELY ON BEHALF OF THE )
WILD WING PLANTATION PROPERTY )

OWNERS’ ASSOCIATION, INC., PLAINTIFFS REPLY

MEMORANDUM IN
RESPONSE TO DEFENDANTS’
MEMORANDUMS IN
OPPOSITION

PLAINTIFFS,

VS.

N’ N N N N N’

WILD WING COMPANY, LLC; SUNSTAR, )
LLC; RALPH R. TEAL, JR.; SLF IV/SBI )
WILD WING, LLC; SLF IV/SBIJV, LLC; SLF )
IV/SBI PROPERTIES MM, LLC; SLF IV/SBI )
DEVELOPMENT HOLDINGS, LLC; WILD )
WING RESIDENTIAL DEVELOPMENT, )
LLC; STRATFORD LAND MANAGER, L.P. )
D/B/A STRATFORD LAND; STRATFORD )
LAND FUND 1V, L.P.; SB INVESTMENTS )
LLC; REALSTAR MANAGEMENT, LLC; )
GRAEME T. BLACK; H. GILFORD )
EDWARDS; FOUNDERS WILD WING, LLC; )
FOUNDERS GROUP INTERNATIONAL, )
LLC; DAN LIU; XIAN “NICK” DOU; RICK )
SCHULTZ; RICK TAYLOR AND THOMAS )
PLANKERS,

DEFENDANTS.

)
)
)
)
WILD WING PLANTATION PROPERTY )
OWNERS’ ASSOCIATION, INC., )

)

)

NOMINAL DEFENDANT.

The Plaintiffs’ submit this Reply Memorandum in Response to the Defendants’
Memorandums in Opposition filed on March 19, 2021.

This reply will address the Plaintiffs’ standing to sue, the inapplicability of the Business
Judgment Rule, the Defendants’ Obligations that arise out of contract and law, and the

inapplicability of the Statute of Limitations.
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Standing and Derivative Capacity

The Defendants allege that the Plaintiffs do not have standing to sue because one of the
named Defendants was not a member at the time of the 2011 Amendment. This argument ignores
the complete language of Rule 23(b)(1) of the SCRCP, which states:

In a derivative action brought by one or more shareholders or members to
enforce the right of a corporation or an unincorporated association, the
corporation or association having failed to enforce a right which may
properly be asserted by it, a complaint shall be verified and shall allege that
the plaintiff was a shareholder or member at the time of the transaction of
which he complains or that his share or membership thereafter devolved on
him by operation of law ...

First, Eisenhardt was a member of the POA at the time of the 2011 amendment. That she
voted for the amendment does not disqualify her because, as her affidavit establishes, the
Declarants, through their directors, misrepresented the effects of the Amendment and failed to
disclose the effects of the Amendment. As for Dykes, he became a member of the POA by
operation of law when he took title to his property at Wild Wing and was vested with standing to

bring all of these claims.

The Business Judgment Rule Does Not Apply

The Defendants’ actions preclude the use of the Business Judgement Rule. The Defendants
argue that the Business Judgment Rule precludes Plaintiffs’ claims in this case. In doing so, they
argue cases which are inapplicable, specifically Queen's Grant and AJG, and misinterpret other
cases, including Goddard and Walbeck. See Queen’s Grant Il Horizontal Property Regime v.
Greenwood Development Corp., 368 S.C. 342, 628 S.E.2d 902 (Ct. App. 2006), AJG Holdings,
LLCv. Dunn, 392 S.C. 160, 708 S.E.2d 218 (Ct. App. 2011), aff’d, 410 S.C. 346, 764 S.E.2d 912
(2014), Goddard v. Fairays Development General Partnership, 310 S.C. 108, 426 S.E. 2d 828 (Ct.

App. 1993), Walbeck v. I’on, 426 S.C. 494, 827 S.E.2d 348 (2019).
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No one is disputing the right of the Declarants to draft the Regime Documents they chose
to draft. No one disputes the right of the Declarants to exercise complete control the POA for the
last 14 years through their hand-selected directors and their controlling voting rights. No one even
argues that they did not have the legal right to minimize their funding obligations to the POA
through the Declarant Funding Alternative. The Declarants’ rights to completely control the POA
and to minimize their funding obligations, by shifting those obligations to the other members, is
undisputed. At issue here, though, is that the Declarants cannot take advantage of improperly
manipulated accounting to further limit their POA funding obligations beyond the extent of the
express language of the Regime Documents. They also may not hide behind the Business
Judgment Rule to use their controlling voting advantage and control of the POA directors and
information, to impermissibly amend the Regime Documents to extend their Declarant Funding
Alternative benefit beyond its original life expectancy (which, of course, they drafted into the
Regime Documents). It is that conduct, that is actionable, and the Business Judgment Rule does
not insulate them from liability for the consequences of those actions.

Walbeck is directly controlling. In that case the Court of Appeals expressly found that
because of the legal, but completely unequal positions of declarants, who completely control a
POA, and the POA's members, a fiduciary relationship exists between that declarant and the POA
it controls. In assessing that circumstance, the Court of Appeals discussed the Business Judgment

Rule and expressly held:

Rather, we define Appellants' fiduciary duty arising from its retention of control over the
HOA by the standards set forth in Island Car Wash:

[A]nyone acting in a fiduciary relationship shall not be permitted to make use of
that relationship to benefit his own personal interests. ... [Clourts of equity will
scrutinize with the most zealous vigilance transactions between parties occupying
confidential relations toward each other and particularly any transaction between
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the parties by which the dominant party secures any profit or advantage at the
expense of the person under his influence.

Walbeck v. I'on, 426 S.C. 494, 517 (citing Island Car Wash v. Norris, 292 S.C. at 599,
358 S.E.2d at 152).

The Walbeck Court did not say that courts should ensure, with “zealous vigilance,” that the
Business Judgment Rule is applied to those transactions. It also did not say that in transactions
between fiduciary declarants and a POA, the court should ensure, with “zealous vigilance,” that
the five factors from Queen's Grant are satisfied. Ifthat is all that was required, as the Defendants
contend, there would have been no need for the Court of Appeals to address the issue in Walbeck.

To the contrary, as a result of Walbeck, this Court must independently scrutinize the
accounting and the amendments in this case, with zealous vigilance, to ensure that the Defendants
did not “make use of [their superior, fiduciary position] to benefit [their] own personal interests,”
which is precisely what happened at Wild Wing.

Defendant’s Obligations Are Defined by Contract and Law and Whether the POA is

“Fully Funded” is Irrelevant

a. The Regime Documents Alone Define the Declarant Funding Obligation:

In their arguments, Defendants attempt to move the goalposts with respect to the Declarant
funding obligations. Those obligations are defined by the express terms of the Regime Documents
which were drafted by the Declarants. Now, they argue that the Declarant funding obligations
should be defined by other criteria and that the POA just does not need the money.

In sum, their arguments about funding are largely premised on the following statement
which, in the context of this dispute, is irrelevant:

Despite the net zero budget, the POA has operated with a surplus of funds since 2014. In

addition to this operating surplus:

e Lot owner dues have stayed consistent from 2006 to date;

e No special assessments have ever been levied from 2006 to date;

e No POA bills have ever gone unpaid; and
e The Reserve Fund of the POA is fully funded.
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Wild Wing Plantation is a financially sound and well managed community.

See Def. Wild Wing’s Memorandum in Opposition, March 19, 2021 at pg. 2.

The issue in this case is whether the Declarants funded the POA in conformance with their
funding obligations, which are expressly set forth in the Regime Documents at Article VI Section
2a on Exhibit D of Plaintiffs’ March 5, 2021 Memorandum. The funding obligation was either to
fund on a per lot basis, like all the other owners, or to take advantage of the Declarant Funding
Alternative which states as follows:

“... the Declarant shall be assessed and pay to the Association, in lieu of an assessment

thereof, a_sum _equal to the actual amount of actual operating expenditures incurred by the

Association for that portion of the calendar year less an amount equal to the total assessments
made by the Association against Owners of Lots other than those owned by the Declarant. The
actual operating expenditures for this purpose shall also include any reserve for replacements or
operating reserves.

Nowhere is the Declarant funding obligation dependent on or limited to whether the dues
stay consistent, whether special assessments are levied, or whether the bills are paid. Had the
Declarants wished to limit their obligations to ensuring that dues did not rise, that special
assessments did not occur or ensuring that the bills were paid, they could have done that. They
did not. The issue is whether the Declarants complied with the funding formula they drafted, which
is included in the Regime Documents. The evidence in this case is that they did not.

b. Whether They Like It or Not, the Declarants Must Pay the Bad-Debt
Shortfall

Defendants also argue that under Plaintiffs’ theory, the Declarants would have to pay sums

that the owners themselves did not pay (meaning bad debt). Exactly. If that argument

Page 5 of 10

1883

/8T¥092dD.LT0Z#ASYD - SYI1d NOWINOD - AHHOH - INd 60:9 90 1dV T20zZ - 37114 ATIVOINOH1D3 13



is “perverse,” as Defendants contend, it is based on the formula that the Declarants created and
incorporated into the Regime Documents. Someone must make up the shortfall created by owners
who do not honor their obligations. That shortfall is budgeted annually and is spread among all of
the other lot owners. The Declarants did not want to shoulder the burden borne by the other lot
owners, so they elected to fund via the Declarant Funding Alternative. Though it resulted in
substantial savings to the Declarant, the Declarant Funding Alternative expressly requires them to
pay the bad debt shortfall. If they did not want to shoulder that debt, the Declarants could have
shared that obligation with the other property owners and paid on a per lot basis. As previously
noted, the Declarant wants to have its cake and eat it too.

c. The Contention that the POA is “Fully Funded” is Meaningless and
Irrelevant

The Defendants also continually assert that the POA was at all times “fully funded”. That
term has no basis in fact or context. See Def. Wild Wing’s Memorandum in Opposition, March
19, 2021 at pg. 2. The Regime Documents do not have a provision which describes what it means
for the POA to be “fully funded” and there is no other objective criteria offered by the Defendants
to make that statement. The term “fully funded” is also irrelevant to this case. What they are
actually saying is that “the POA does not need the money”.

Defendants argue that whether they have an obligation to pay the money under the
Declarant Funding Alternative should be determined by whether or not the POA needs more
money. Obviously, that is not the point. This is a case about the Defendants breach of express
funding obligations, not whether the POA needs the money, which if given a moment’s thought,
is a ridiculous contention on its face. Who can be said not to need money they are owed?

If Party A has a contractual obligation to pay Party B a sum of money, and he fails to pay

it, Party A cannot assert as a defense to Party B’s claim that Party B already has enough and does
Page 6 of 10
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not need the money. There is no Westlaw keynote reference for the defense of “The Plaintiff has
all of the money he needs”. The contractual obligation of Party A to pay money to Party B either
exists or it does not and has been breached or not. It is irrelevant whether Party B has had to borrow
money, whether Party B can pay his bills or whether Party B is already “fully funded,” whatever
that term may mean.

Here, the Declarants failed to pay the POA what the Declarants owed under the Declarant
Funding Alternative. Their payment shortfall totals $891,241.00 (before interest) and there is no
argument that should convince the court that the POA would not be better off if it had that
money. Both Barry Dykes and Roy Strickland have offered testimony that establishes that failure
to pay by the Declarant was a damage to the POA and materially impacted the financial condition
of the POA. As a matter of Law, the POA has been damaged since it has not received the money
it was owed.

Statute of Limitations

The Pre-Founders Defendants argue that the Statute of Limitations bars all claims, citing
Walbeck in support. Setting aside the equitable tolling argument which has already been
extensively briefed, the arguments of the Defendants fail for two reasons. First, the affidavits of
Eisenhardt and Dykes establish that the Defendants did not disclose the basis of the Declarant
funding, or other back-up financial data, until Barry Dykes requested it in 2014. As Dykes’
affidavit makes clear, even when the disagreement over the Declarant funding was discovered by
Dykes and raised, it was not until 2016 that he was told that the POA (under the complete control
of the Declarants), would not even acknowledge the dispute until a lawsuit was filed. Dykes’
affidavit states:

22. By early 2016, the Board of Directors and Declarant had retained a new
accountant/auditor, Deborah Weir. Ms. Weir met with the Finance Committee (of which I
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was still a member) and the Board of Directors to review the draft audit for 2015. I
reviewed the audit and noted that there was no footnote about the erroneous treatment of
excluding bad debt that was used for the calculations of Declarant contributions. Since I
had not gotten a response from my earlier meeting with the Board of Directors and Mr.
Schultz, I asked Ms. Weir if there should at least be a footnote in the audit memorializing
the dispute about the bad debt issue and the Declarant underfunding. She told me that she
would not include such note unless a lawsuit was pending regarding the issue. At that
point I asked the members of the Board of Directors who were present including Mr.
Plankers, what the Board of Directors intended to do about the Declarants historic
underfunding of the POA. Mr. Plankers, who at that time was the president of the Board
of Directors, told me that the Board of Directors was not going to do anything to address
our concerns or remedy the underfunding of the POA by the Declarants. At that point, I
knew that I must act to protect my interests and those of the non-Declarant members of
the POA.

See Aff. Barry Dykes, March 2, 2021.

Regarding the 2011 amendment, Eisenhardt’s affidavit makes it clear that the Declarants
and their agent directors misrepresented the basis for the 2011 amendment and failed to disclose
the effects of the amendment on the POA. Her affidavit states:

10. T attended a meeting in 2011, when the Board of Directors proposed amending the
Regime Documents to extend the Declarant Funding Alternative, which had previously
expired on December 31, 2010. Again, at the time, my recollection is that there were less than
50 homes in Wild Wing. The proposal was to extend it until December 31, 2016. At that
meeting the Declarant appointed Board of Directors representative, Graeme T. Black,
explained to the few residents in attendance that the amendment was necessary for the
financial health of the POA. He told us that if the proposed amendment did not pass, then a/l
of the expenses of the POA would have to be paid by the few non-declarant property
owners and that the Declarant would no longer fund any of the POA obligations.

I1.  Mr. Black did not explain to us how much the Declarant would pay if the
amendment did not pass and the Declarant was forced to pay on the same basis as the other
property owners, He did not explain to us that with the passage of the amendment, and an
extension of the Declarant Funding Alternative, the Declarant would actually contribute
much less, that year and thereafter, than if the Declarant paid on a per-lot basis as the other
owners.

12.  Based on those representations, which I now know to be false and incomplete, the
property owners and the Declarant voted. I have not seen and do not know what the vote
was among the non-declarant property owners, but it was immaterial. The Declarant did
and still does control enough votes to carry any measure it chooses.
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See Aff. Barbara Eisenhardt, March 2, 2021.

These Affidavits create at least a question of fact regarding when Eisenhardt and Dykes
knew or should have known that the Declarants were underfunding the POA under the Declarants
Funding Alternative and that the Declarants had advanced their own financial interests at the direct
expense of the POA with the 2011 amendment.

Because it is a derivative action, Defendants must also establish the date that a potential
representative of the POA, such as Eisenhardt, would have known that the POA would not have
acted in its own interests, and thus required a derivative action in the first place. That has not been
established at all.

Walbeck, while controlling on the issue of fiduciary obligations, is factually inapposite
with respect to the statute of limitations. At issue in that case was a developer’s failure to turn
over common areas/assets, that the developer acknowledged belonged to the HOA. Rather than
turning the assets over to the HOA when promised, the developer sold the assets to another
party. The claims against the developer were not filed until six years after the assets were supposed
to have been turned over to the HOA by the developer and were not, which the Court of Appeals
held should have been known by the representatives.

A question of fact exists as to when the Plaintiffs should have known of the developer’s
failure to abide by their duties and obligations under the Regime Documents, and the developer’s
actions benefitting their own self-interests at the expense of the POA and its members. Because of
that and the equitable tolling arguments previously raised, the Defendants’ Motion for Summary

Judgement as to the Statute of Limitations should fail.
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Conclusion
For the reasons herein and the reason illustrated in Plaintiffs’ March 5, 2021 Memorandum,

the Defendants’ Motions for Summary Judgement should fail.

LYLES & ASSOCIATES, LLC

s/ Robert T. Lyles, Jr.

Robert T. Lyles, Jr., Esq. (SC Bar No. 10299)
Emily C. Sheets, Esq. (SC Bar No. 78768)
1037 Chuck Dawley Boulevard, Suite G100
Mount Pleasant, South Carolina 29466-4162
T: (843) 577-7730 | F: (843) 577-7172
rtl@lylesfirm.com | ecs@lylesfirm.com
ATTORNEYS FOR PLAINTIFFS

Mount Pleasant, South Carolina
April 6, 2021
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C. Barry Dykes
1423 Whooping Crane Drive
Conway, SC 29526
(843) 234-0013

January 23, 2017

Board of Directors

Wild Wing Property Owners Association
C/O Founders Wild Wing LLC

1000 Wild Wing Boulevard

Conway, SC 29526

RE: Wild Wing POA/Funding Shortfall
Dear Board Members:

| am hereby writing in my personal capacity as a member of the Wild Wing Property Owners
Association (“POA”™).

As you know, a review of financial records of the POA clearly establishes that the developers, as
declarants, failed to utilize generally accepted accounting procedures (GAAP) in calculating the
difference between income and expenses of the POA for a number of years, which has resulted
in a significant underfunding of the POA. The financial records of the POA establish that the
amount of the underfunding totals $519,801 through 2015.

This issue has been raised to you, the relevant accounting has been provided, and you informed
me verbally that a decision has been made by the Board not to pursue an action against the
declarant based upon the discovery of this erroneous accounting practice. Given the amount of
money at issue, | disagree with the decision not to pursue recovery of the funds. | am also
concerned that the Board's actions have been dictated by a conflict of interest between the Board,
the prior developer and the current developer, both developers having declarant rights and
responsibilities under the terms of Wild Wing’s governing documents.

| hereby urge the Board to reconsider its decision not to pursue recovery of these funds. If the
Board does not, | will have no choice but to file suit myself, on behalf of the Board, pursuant to
Rule 23, South Carolina Rules of Civil Procedure, and will seek all legal remedies available.

Please let me have your response, in writing, no later than February 6, 2017.

Sincerely,

C. Barry Dykes

CC:  Paul Skirchak, Community Association Manager,
Waccamaw Management, P.O. Box 51558, Myrtle Beach, SC 29579
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LYLES & ASSOCIATES, LLC
ATTORNEYS AT LAW
www.lylesfirm.com

Robert T. Lyles, Jr. Reply to: Main Office
Member E-mail: rti@lylesfirm.com

May 25, 2021

The Honorable R. Markley Dennis, Jr.
Active/Retired Circuit Court Judge
300 B California Avenue

Berkeley County Courthouse

Moncks Corner, SC 29461-1800
MDennisLC@sccourts.org

Law Clerk: Alexandra Carlson

Re:  C. Barry Dykes, et al. vs. Wild Wing Company, LLC, et al.
Case Number: 2017-CP-26-04187

Dear Judge Dennis:

On May 4, 2021, you heard arguments relating to numerous cross-motions for summary
judgment filed by all parties to the case. At the end of the arguments, you denied all of my clients’
motions for summary judgment and indicated that you are granting all of the Defendants’ motions
for summary judgment. Last week, counsel for the Defendants sent proposed orders and you
allowed me this opportunity to respond, which | appreciate. This letter is my response to your
ruling and the proposed orders.

As previously noted, all of the motions, memoranda and accompanying exhibits, in support
of and in opposition to all motions, are a part of the record. | know and appreciate that you
carefully read all of the submissions. For that reason, I will not cite to the record in this letter.

Briefly, the motions before you were ones for summary judgment. You know the standard
for that better than I, but for completeness, “In determining whether any triable issue of fact exists,
the evidence and all inferences which can reasonably be drawn therefrom must be viewed in the
light most favorable to the nonmoving party.” Quail Hill, LLC v. Cnty. of Richland, 387 S.C. 223,
235, 692 S.E.2d 499, 505 (2010). Further, “[I]n cases applying the preponderance of the evidence
burden of proof, the non-moving party is only required to submit a mere scintilla of evidence in
order to withstand a motion for summary judgment. Hancock v. Mid-South Management Co., Inc.,

Telephone 843.577.7730 | Fax; 843.577.7172
Main Office 1 1037 Chuck Dawley Boulevard, Suite G-100 | Mt. Pleasant, SC 29464-4162
Greenville Office 1 301 Rutherford Street, Suite D | Greenville, SC 29609-5309
Postal Box I P.O. Box 773 1 Charleston, SC 29402
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381 S.C. 326, 331, 673 S.E.2d 801, 803 (S.Ct. 2009). Finally, “Since it is a drastic remedy,
summary judgment should be cautiously invoked so that no person will be improperly deprived of
a trial of the disputed factual issues.” Baughmanv. AT & T, 306 S.C. 101, 410 S.E.2d 537 (1991).

To be clear, | object to all of the proposed orders submitted by my defense counsel
colleagues, including the factual basis that they each assert and the law cited by them all. As set
forth below, ample evidence has been submitted (more than the scintilla of evidence required by
Hancock v. Mid-South Management Co., Inc., 381 S.C. 326, 331, 673 S.E.2d 801, 803 (S.Ct.
2009)) to support the claims filed by my clients against all of the Defendants on all remaining
causes of action. For that reason, | ask that you reconsider your decision, pursuant to Rule 59,
SCRCP, and deny all of the motions for summary judgment filed by the Defendants.

I acknowledge that this is a non-jury matter, and that you are the trier of fact, but at this
stage, the summary judgment standard still applies. Given the gravity of the harm done to the
POA in this case, | ask that you have a trial at which you can hear all of the testimony and see all
of the evidence before you consider and weigh it and make a decision on the merits. Doing this
not only comports with the law, it also gives all parties a complete record of the evidence and
testimony to the extent they wish to file an appeal.

While trying to be brief, | have set forth below some additional facts which must be
accepted at this stage of the case, when the evidence is taken in the light most favorable to my
clients:

1. The Declarants completely controlled the POA with respect to all of the actions at issue in
this case:

a. Full Declarant Control of the POA.

i. The Declarants for Wild Wing, from 2006 until 2015, were a series of shell
entities controlled by a group of developers from Myrtle Beach along with
entities related to Stratford Land, their business partner after 2010;

ii. Those Declarants controlled the POA through controlling voting rights and
an appointed Board of Directors, some of whom were the developers
themselves (Ralph Teal, Edward Benton, and Gilford Edwards) and one of
whom (Graeme Black) was an employee of a management company
(Sunstar) with long-standing business ties to the developers. Others (Rick
Shultz, Tom Plankers and Rick Taylor) were appointed by and acted on
behalf of, Founders Group.

2. The first three Declarants were intentionally left insolvent after their assets were siphoned
off by the Defendants in this case:

a. No consideration was given to the first two Declarants, Wild Wing Company, LLC

and SLF IV/SBI Wild Wing, LLC in exchange for their assets, including the
declarant rights, they were left insolvent;
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b. Upon the sale of its assets to Founders Group in 2015, the assets of the final pre-
Founders Declarant, Wild Wing Residential, LLC, which had a total value of
$11,000,000, were siphoned off by the “JV” and related entities who are parties to
the action?;

c. The effort to leave Wild Wing Residential and the other two pre-Founders
Declarants insolvent was intentional.

3. The POA was underfunded because the Declarants failed to fund in accordance with the
requirements of the Regime Documents:

Vi.

Vii.

viii.

Since 2007, the Declarants failed to properly fund the POA pursuant to the
terms of the Declarant Funding Alternative;

. That failure resulted in an underfunding of the POA in the total amount of

$891,241.00 since 2007;

That underfunding directly benefitted the Declarants, at the expense of the
POA,

No effort was made by any member of the Board of Directors to enforce the
Declarant funding obligations;

The underfunding was brought to the attention of the Board of Directors by
Barry Dykes in 2014, 2015, 2016 and 2017,

The Board of Directors affirmatively refused to pursue recovery of the
Declarant underfunding shortfall from any of the Declarants;

This suit was commenced only after the Board of Directors and the
Declarant failed to address the damages caused to the POA,

The Board of Directors allowed the underfunding to continue after suit was
filed and through today.

b. Underfunding from the 2011 Amendment.

In 2011, the Board of Directors, acting on behalf of the Declarant, Wild
Wing Residential, amended the Regime Documents to extend the Declarant
Funding Alternative, which had already expired;

! See Elliott Davis Subpoena Response attached as Exhibit A.
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Vi.

Vii.

viii.

. The amendment retroactively extended the Declarant Funding Alternative

from December 31, 2010, until December 31, 2016;

The POA received no benefit from that amendment. Instead, at the expense
of the POA, the Declarant was allowed to continue to utilize the Declarant
Funding Alternative (which is failed to comply with) rather than paying on
a per lot basis which would have required a significantly greater Declarant
contribution;

The extension of the Declarant Funding Alternative right made Wild Wing
Residential more valuable to a potential purchaser for the developers;

In pursuit of that amendment, the Board of Directors (through Graeme
Black) misrepresented the effect of the amendment to the members of the
POA and failed to disclose the financial ramifications of the amendment;

The consent of the membership was perfunctory because the Declarant had
the votes necessary to pass the amendment;

No evidence of the vote total was presented to the Court;
The effect of the 2011 amendment was that Wild Wing Residential

underfunded the POA by the sum of $1,138,604, without interest, from 2011
until 2015.

¢. Underfunding from the 2016 Amendment.

Having bought the Declarant rights and the unsold lots from Wild Wing
Residential, in 2015 Founders was advised that the Declarant Funding
Alternative was set to expire;

i. That expiration meant that Founders was going to be required to pay on a

per-lot basis, which would have been a significantly higher Declarant
contribution;

To avoid that higher funding obligation, Founders again amended the
Regime Documents to extend the Declarant Funding Alternative a second
time, to December 31, 2019;

Again, there was no benefit to the POA for that amendment and financial
benefit to Founders was paid for entirely by the POA;

The shortfall in funding resulting from the 2016 Amendment totals
$1,004,530, without interest, from 2016 until 2019.

d. All complained of actions are imputed to the Declarants.
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i. The Declarants entirely controlled the operations of the POA through the
Board of Directors and voting rights;

ii. The actions of the Board of Directors are imputed to the Declarants.

1. Some Board of Directors members were the developers, acting
through shell declarants;

2. Some (e.g., Black) had deep long-standing business ties to those
developers; and

3. All Board of Directors members were appointed by and served at
the pleasure of the Board of Directors.

iii. Further proof that the actions of the Board of Directors were in effect for
the benefit of the Declarant is that all of the actions at issue in this case
involving the Board of Directors benefitted the Declarants at the expense of
the POA.

e. All complained of actions were “self-dealing” by the Board of Directors and are
not protected by the Business Judgment Rule:

i. Given that the actions and inactions of the Board of Directors in this case,
without exception, benefitted the Declarants at the expense of the POA, an
inference can be drawn that those Board of Directors were acting on behalf
of the Declarants, not the POA or its members, and were effectively the
result of “self-dealing.”

f. The “Related Entity” defendants controlled the Declarants and, by extension, the
Board of Directors, and profited from the actions of the Declarants and the Board
of Directors;

g. Further, the “Related Entity Defendants” represented by the Bellamy Firm all plead
that they have Declarant rights and should be bound by that pleading admission and
be deemed to be Declarants for all purposes.

In the hearing, you remarked about the “success” of the Wild Wing “operation.” That it
was a successful operation is no doubt true, but only for the Declarants. To put the case as simply
as possible, at this point in time it must be taken as true that the POA has been damaged by
underfunding that occurred over a period of 15 years. Depending on how it is calculated, the
underfunding totals between $891,241.00 and $2,293,077 (without interest) according to Barry
Dykes and our CPA expert, Roy Strickland. For purposes of the motions, it must be also be
accepted as true that the those damages directly and proximately resulting from the actions of the
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Declarants and the Boards of Directors. Further, it must be accepted as true that the money that
should have been paid by the Declarants to the POA, but was not, was instead kept by the
Declarants, which, at all times relevant to this action, had a fiduciary obligation to the POA and
its members.

To sign the orders submitted by the Defendants would mean that, notwithstanding the
above facts, as a matter of law the POA has no right to pursue claims for the recovery of any of
those damages against any members of the Board of Directors, who not only allowed the damages
to occur but facilitated the actions of the Declarants that caused the damages. Signing the orders
would also mean that the POA has no claims, as a matter of law, against any of the Declarants who
benefitted, on a dollar-for-dollar basis, from the harm caused to the POA, even as they owed
fiduciary obligations to the POA. That result is not only not supported by the law, it is grossly
unfair.

With respect to the Declarant Funding Alternative and the accounting issue, the proposed
orders effectively disregard the plain language of the Regime Documents regarding the Declarant
funding obligation, effectively re-writing that funding obligation.

With respect to the 2011 and 2016 amendments, the proposed orders require you to
disregard your obligations under Walback to ensure, with “zealous vigilance,” that the Defendants
in this case did not “make use of [their superior, fiduciary position] to benefit [their] own personal
interests.”

With respect to the claims against the BOD, the proposed orders require you to disregard
the evidence that they were “self-dealing,” through their action and inaction, on behalf of the
Declarants, at the expense of the POA, and insulate them from liability via the Business Judgment
Rule.

With respect to the non-Declarant related entities, the proposed orders would have you
rule, as a matter of law, that they have no liability even though 1) they were formed and controlled
by the same developers and development entities; 2) which siphoned off the assets of the
Declarants, including when they received the proceeds of the sale to Founders which totaled
$11,000,000; 3) leaving the pre-Founders Declarants insolvent. Finally, the proposed orders ask
you to disregard the fact that all of those related non-Declarant entities have pled that they have
Declarant rights, for purposes of the spurious counterclaim they filed against Mr. Dykes and Mrs.
Eisenhardt (their motion for summary judgment on that cause of action has been denied), meaning
those non-Declarant entities are allowed to pursue claims against my clients as Declarants but
cannot be held liable for the actions of the Declarants.

In summary, the orders proposed by the Defendants preclude any claim by the POA to
recover a significant loss from those who actively participated in the conduct that caused the loss,
as a matter of law. The orders allow Declarants, with fiduciary obligations to the POA, to profit
at the expense of the POA. The orders also shield members of the Boards of Directors from
liability when their actions and inactions advanced the interests of the Declarants at the expense
of the POA. Finally, the orders shield related entities and people from liability who not only
controlled the Declarants, and by extension the Board of Directors and the POA, but who also
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profited from that control and siphoned off the assets of the Declarants. To sign the orders, and
dismiss the claims of the POA without a trial would be a miscarriage of justice.

Respectfully submitted,

LYLES & ASSOCIATES, LLC

Robert T. Lyles, Jr.

RTL/cw
Enclosure (Exhibit A)
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SLF IV/SBI Wild Wing, LLC
Sale of Remaining Assets

April 14, 2015

Sales price

Closing costs:
Commissions
Deed Stamps
Escrow holdback
Other

Total

Net sales price

Basis:

Inventory
Equipment

Less: A/D
Building

Less: A/D
Golf course land
Raw land
Development land
CIP

Escrow from closing

Estimated add'l CIP
REO lots
Basis in asset
Gain (loss) on sale

Tax rate

Estimated taxes

EXHIBIT A

1898

Wild Wing
SLF IV/SBI Wild Wing, LLC Residential Dev.,
LLC
Total Inventory Equipment Golf Course Raw Land Developed lots
19,000,000.00 82,393.07
(419,100.00)
(70,300.00)
(250,000.00)
(15,000.00)
(754,400.00) -
18,245,600.00 82,393.07 219,275.00 4,280,725.00 2,745,600.00 11,000,000.00
82,393.07 82,393.07 - - - -
65,864.00 - 65,864.00 - - -
(45,189.67) - (45,189.67) - - -
550,000.00 - - 550,000.00 - -
(55,452.36) - - (55,452.36) - -
2,621,691.00 - - 2,621,691.00 - -
266,954.00 - - - 266,954.00 -
5,036,300.00 - - - - 5,036,300.00
2,958,664.89 - - - - 2,958,664.89
53,080.59 - - - - 53,080.59
922,875.00 - - - - 922,875.00
391,499.00 - - - - 391,499.00
12,848,679.52 82,393.07 20,674.33 3,116,238.64 266,954.00 9,362,419.48
5,396,920.48 - 198,600.67 1,164,486.36 2,478,646.00 1,637,580.52
0.20 0.20 0.20 0.40
1,423,378.81 39,720.13 232,897.27 495,729.20 655,032.21



SLF Iv/SBI Wild Wing, LLC

AJE to record sale

April 14, 2015

Wild Wing Residential Development, LLC

10040
11000
12050
14100
21000
40000
50002
50003
60400
20150

Bellamy Escrow - Net proceeds
CIP - Construction in Prog
Land

WW Model Homes

Estimated CIP costs
Residential lot sales
COS-Relief of inventory
COS-Relief of land

Sales & Marketing costs

Due to JV

(to record sale of remaining lots)

SLF IV/SBI Wild Wing LLC

10050
10060
10070
10075
12100
12101
12400
12401
11500.1
11500.2
11500.3
11500.4
11500.5
12050.1
12050
20450
80235
20150.1
8075
5175.1

Inventory-Pro Shop
Inventory-F&B
Inventory-Golf Maintenance
Inventory-Fuel

Furniture & Fixtures

Acc Depr - Furn & Fixt

Other depreciable property
Acc Depr - Other deprec prop
Prepaid ins - worker's comp
Prepaid ins - property
Prepaid ins - auto

Prepaid ins - umbrella
Prepaid ins - commercial
Land: Golf Course

Land

Surety bond - Santee Cooper
Gain/loss on sale of assets
Due to JV #1

General & Admin insurance
Electric - Club House

(53,080.59)
(2,958,664.89)
(5,427,799.00)

(30,481.87)

(922,875.00)

(11,000,000.00)
3,934,620.48
5,427,799.00
30,481.87
11,000,000.00

(40,209.20)
(14,258.68)
(23,090.79)
(4,834.40)
(65,864.00)
45,189.67
(550,000.00)
55,452.36
(17,153.44)
(5,080.13)
(717.80)
(2,146.80)
(5,192.60)
(2,621,691.00)
(266,954.00)
20,000.00
(3,841,733.03)
7,327,993.07
30,290.77
(20,000.00)

(to record sale of golf course and remaining land)
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