STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND ) FORTHE FIFTH JUDICIAL CIRCUIT
)

George M. Adams, #181283, ) CASE NO. 2013-CP—40-01336

Applicant, )
)
\2 ) ORDER DENYING RULE 60(b)(5),

). - . SCRCP, MOTION FOR RELIEF

State of- South Carohna, RECE}%
.- RespondcntJUL 18 7%7

- SC Court of ftupéals

e e o - Thismatfer:Comes: b fore: tth Court by way of Applrcant's "MOUOH" filed Apr11 29,2021,

A ROM AMENDED FINAL ORDER
i OF DISMISSAL

——fv——f_?"—“—“:‘askmg—‘t}uy(?ourt-to1ssue -& decision on his: :"-Return- to Oreler Denying Appl_i_'cant’§ SCRCP
60(b)(5)." This case was restored to the acuve roster by Conseiit Order dated July 7, 2021, for
e - Purposes ;df::é‘éinsidér.ing-;this "Re’turn to Order Denying Applieant'_s SCRCP 60(b)(5)" 3 V

| | : |

— Tl -Apphcant 18- presenﬂy conﬁned in the South Carohna Department of Correctlons pursuant _ !

- 10 orders -of* comm1tment of - the chhland County Clerk of Court On Septernber 17 1991,
- Applicant watved presentment to the Rlchland County Grand Jury and pled guilty to Fi lrst-Degrce
Burglary (91-GS-407573.1) and Larceny (91-GS-40<5730). Applicant was represented by Kathy
Gettys, Esquire. The Hornorable William Byrd Traxler Jr., sentenccd Apphcant to ﬁfteen years
1mpusonment suspended upon the service of twenty-four months' lmprlsonment folIowed by five
years of probation. Applicant did not appcal.

In October 1992, the Richland County Grand Jury indicted Applicant for Arme‘d Robbery
(92-GS-40-11316) and Murder (92-GS-40-11317). William M. Nettles, Esquire, and Franklin
Draper, Esquire, represented Applicant. On June 23; 1994, a jury convicted Applicant as indicted.
The Honorable L. Henry McKeltar senicnced Applicant to consecutive terms of life-imprisonment
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for Murder and twenty-five years for Afmed Robbery. His direct appeal was affirmed on

April 29, 1996, (State v. Adams, Op. Nb...,2442Q).

On May 14, 1996, Applicant filed aﬁ application for post-conviction relief (PCR)
challenging the 1994 convictions f(1996—CP—4D-i786). An evﬁi'déﬂtiafy hearing was held on
October 17, 2000, before the Honorable L. Casey Manning. Applicant was ptesent and represented

by J. Preston Stroi, Jr:, Esquire; and Mario Pacella, Esquire. On August 20, 2002, Judge Manning

- - denied and dismissed Applicant's PCR fappl'ifcatiﬁn with prejudice.

Apphcant ﬁled a:second- PCR application on July 22,2004 (2004-CP-40-3481). On August

s 2005 the HonorableJ Ernest Kmard Jt. denied and dlsmlssed that. apphcatlon

R ..».;cﬁtl_ﬁS'El"fdr—Aﬁl_C?fﬁfﬁlédlﬁTPétItinﬂI'l'fdr Writ of Certiorari purs_uant,_to,_ Johnson v. State, 294 S.C.

310 364 8. Ea2d 201 (1988) On ‘Noveibér 25 2009 the Court of Appcals denied his Petmon
. T On March5,2013 Apphcant filed the current PCR appllcauon challengiiig his 1991 plea

to iBur_gl_ary-. P;ertmently; Appl-lcant:a'lleg'ed his "1991 conviction [was] being used to. adversely

‘affect his current sentence.” The Stafe filed a Return and Motion to Dismiss, asserting the

application was barred by the statute of limitations 'ahd laches. On Apr’il 9,2014, this Courtissued

2 Conditicial Oider of Dismissal granting Applicant twenty days to show why the Order should

not be final.

OnMay 7,2014, Applicant filed a Retuiri to the Conditional Motion to Dismiss, tonteniding
he rejected a twenty-eight-year plea offer on his 1992 Murder charge because he believed he would

be parole-cligible after twenty years if convicted of Murdet. Applicant asserted he received a letter
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from the South Carolina Department of Probation, Parole and Pardon Services on December 21,

2012, inforifing him he-was not ¢ligible fot parole because he was a-subsequent violent offender.

Furthermore; Applicant asserted he was not.aware he wads ineligible for patrole prior to receiving

the, letter. Fiﬂally, he averred he ‘would have -accepted the twenty-eight-year plea offer on the

Muirder charge of hegotiated a plea to remain parole eligible if he had known the prior.conviction

- would make him ineligible for parole. Applicant requested an evidentiary hearing to establish this

_ -~ was tiew inforiation-that he did fiot discovet imtil Decémber 2012 and to show his application
was not barred by the statuteiof Ii’fnitatidns of Jaches. |

2015 this Court issued & Final Order of Dismissal, finding Applicant

3

- failed torespond to the'Conditional Order of Dismissal within thé twenty-day response: period.
This. Court further determined that after er,iéWing the pleadings, Appli‘cant fa‘iled to show a

e ___,sufﬁcmm -reason why the Condmonal Orde1 'of Dismissal should not bccome final.

e Q & march“4~-2015 Apphcant“ﬁled a Motioi to Ainénd Judgcmcnt relteratlng hlS prior

- arguments and asserting he-timely-mailed the Retutn to the Richland County Glerk of Court for -~

> ’.Iﬁ"l_ih"g.:'Ajj‘piiéant'.ﬁj"rtﬁér ﬁs;éjér;fed he filed the 2013 application promptly apon léarning_ hé;was' not.
parole-eligible and requested an evidentiary hearing,

On May 21, 2015, this Court issued ar Atnended Final Order of Dismisal addressing the

allegations raised in the Returnto Conditional Order of Dismissal. This Court found (1) Applicant

did not submit sufficient evidence to establish after-discoveied. evidence, (2) Applicant was

complaining of a collateral conscquence, which is not cognizable under the PCR Act, and (3) no

new ground for relief existed that could not have been raised in the prior applications.
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On June 23, 2015, Applicant filed a Notice of Appeal. That same day Applicant filed a
Motion Pursuant to Rule 60(b) with this Court, agdin teiterating he would have accepted the pléa
offer on the Murder charge if he had been properly adyised that he would be ineligible for patole.’

On Qgtober 1, 2015, the South Catolina Supreme Court disinissed Applicant's appeal for

failure to provide an explanation as required by Rule 243(¢), SCACR. The mifter was fémitted

- on September 21, 2015. Thereafter; on July 19, 2018, this Court issued an Order Denying

Applicarit's Rule 60(b) Motion.

' On Apiil29,20215 Applicant filed the current Motion, agai raising his argument that

-}?—:ewhen:’he«rejthed»-'-ther;plea-v0ffer;fér§ his:1992 Murder chérge_, he did 'not know he was ir'l'eligible'for
parole dué-.toihi’s,--.1=-99,1=p’le‘a. ~Counsel for Petitionet further averred a Rule 60(b)(5) Motion was

. 'prcv1ously ﬁlcd at. Petltloners request wherein he ‘asserted he was entltlcd to an cvtdentlary

- hearmg pursuant 1o .Coats Vi State -352. 5.C: 500, 575 SE. 2d 55 (2003) 2 Peutloner asserted the '

.-..:liute.foO(b.)(S)vMQtl‘GﬁWé’é ouitstarding and asked this Court to dectde-'-the matter. The Aptil 2021
T :‘.'_‘-%MQtion?x‘vé's;seﬁfofia.heafing‘:'uﬁ_i une-15;2021, "regarding an-unresolved Return:to. Ordet —Denyiﬁg

- Applicant's Rule 60(b)(5) motion, siibritted October 1, 2018." On July 7, 2021, the Couit isstied

a Consent Order reviving this action and setting it for a status conference;
1.

In his April 2021 Motion, Applicant asks this Court to consider his "outstanding"

Ritle 60(b)(5) Motiofi that, according to the Consent Order restoring this.case to the roster, was

filed on October 1, 2018. -Although this Motion has not been previously filed with the Court, this

! Notably, in this Motion Applicant asserts counsél in the 1992 Murder trial was incffective for not advising him he
would be parole-ineligible. However, his 2013 PCR apphcatlon orily challenged his 1991 Burglaty coriviction.
2 ThlS Rulc 60(b)(::) Motton, howcvcr docs not appcar in thc Court § ﬁle
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Couiit has a copy of a "Return to Order Denying, Applicant's SCRCP 60(b)(5)," along with a cover
letter from Applicant's counsel to the Righland County Clerk of Court dated October 1, 2018.%
As a threshold matter; the "Return to Order Denying Applicant's SCRCP 60(b)(5)" does
not Gomply with Rule. 11 .of the South Carolina Rules of Givil Proccdure. Pursuant to the Rule,
"le]very pleading, motion or other paper of a party represerited by an ttotney shall be.signed in
his individual name by at least on-attorney of record who is admitted to practice law.in South

- e 2:Caroling, and whose address 4nd ‘telephone nimber shall be stated.* The "Returnto Order" is an

2 e zczamnsigned-document that does:not:contain the narie and address of an attorney licensed 1o piactice

il o law in South Carolina;thus, it doesnot comply with Rule 11. Admittedly, counsel for Applicant

“wiote in his cover letter, ] am filing this & iy Motion of liis behalf." However, the "Return to
-~ Order” itself is unsigned;-and Counsel’s cover letter cannot act as a substitate for corplying with
el ;_;v_;s;Rlll(é_ﬁ;l;‘l,.v,."flfhtis‘-,;{this’ "Réturirto Order" is not-a proper filing before th1s 'C(-)‘urf.A

AlzhoughthGOCtoberZOISRetum to.Motion" is ,not.. properly ‘pé.r;:cli'r,xg before this Court,

,,.,,_,,:,-1tlLiis£:c.a;s§;ha;s.;b.ééll;rsa_‘;jsjtor_gﬁjc;lt,t_gthé;ééti?é‘-ﬁrdswr‘ for-pﬁrpo's:é,s. of considermg this "Retusi 16 Motion."
Qut of an-abundance. of caution; this Court will -analyze whether Applicant would be entitled to
any relief tinder the unfiled "Returti to Oidet.” .

In his "Return to Order," Applicant again asserts, "1994 trial counsel was ineffective for
improperly advising him ‘that he wotild -be parolé eligible on the thurdef charge." Citing Rule
60(b)(5) of the South Carolina Rules of Civil Procedure; Applicant asserts (1) the Court's orders
are void, (2) the Orders fail to cite supporting authority; (3) his:claim was "within Rule providing

evidence of material fact," (4) the allegations of an unsigried proposed otder "fail to appropriately

Page5 of'8 2013-CP-40-01336



3
consider and refute exhibits/dates oﬁ the allegation asserted in the 'applié‘atidﬁ for post-conviction
relief motion for new trial," and (5) all prior brders "should be void until deleting all reference to
Applicant's 1991 guilty plea."

Ritle 60(b)(5) provides. that the Courtmay relieve a party from a final judgment when "the
judgment has been satisfiéd, released, or discharged, of a prior judgment upon which it is based
has been reversed or otherwise-vacated, or it is no longer equitable that the judgment shouild have

.. _profpective applicatich." The itiGvait has the burden of presenting evidencé, usually provided by

e _afﬁdavﬂs proving the facts essential 10 entitle him to relief. Boweisv. Bowers, 304S.C. 65,403

S.E:2d 127 (Ct: App. 1991).
. .-~ Cotistrized llberallyln Appiijcfaﬁt!s favor, Apﬁli‘da’nt has failed fo set forth any»jévidencg or
_ allegauonsthat would support relief under Rule 60(b)(5). Notably, Applicarit isriot assefting that

_-~agy311c_igmem:aggmsth1mhas '-bcen;satisﬁed, releaséd;"0r~ discharged; any prior Judgment against

fifeversed ot:otherwise vacated; of that it s no longer equitable for any judgment

ot agAinthim fo have prospective-application. Rather; Applicant is seeking telief from his prior

. --convictiot; asserting he-would have accépted 4 pléa offer-on his Murder icharge if he had been

 properly-advised he.would ot b eligible fot parole: The PCR Act is the appropriate mechanism

for challenging a ptiot conviction; not Rule 60(b)(5):* Because Applicant has failed to allege
cogriizable telief pursuant to Rule 60(b)(5), his Motionis Denied. -~

To the:extent ApprCani’s "Return to Ordér” can be construed as asscrting the prior orders

are'void pursuant to Rule 60(b)(4), this Court sees no basis for vacatirg the Orders. See Thomas

& Howard Co:.v. T.W. Graham & Co., 318 S.C. 286,291,457 S.E.2d 340, 343 (1995) (“Generally,

ajudgmeiit is void only if & ottt acts without jurisdiction."). The-citcuit €outt cléarly has subject

* Applicant has in fact utilized the PCR Act to challenge his prior convictions—including in-this current:action.
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matter jurisdiction to issue ordets in PCR actions, and Applicant.has not alleged that the Court
lacked personal jurisdiction over him. Thus, to'the extent. Applicant's "Retuin to Order" can be

construed as a Motion pursuant to Rule 60(b)(4), the Motion is Denied.

V.

Although- couched as a Rule 60(b)(5) Motion, Applicant's "Return to Order" is best
cotistried ds a Motion to Reconsideér putsuant to Rile 59(e), SCRCP. Effectively, Applicant asks
“: o oo -z zthis-Courtdo considersyetagain, whethier he is entitled to an evidentiary hearing on his claim that

o - - athesstatute off hmltatlons andiaches. sheuld pot. prevent his currcnt apphca‘uon ﬁom gomg forward.

—m __His: ba51s fot: th tentich is:that-Fie. did not. learn he was 1ne11g1b1e f01 palole uiitil Deceimber

2012 -Hov_.v:e,ver,—;any‘e‘.ff.qrt,-it:o persuade :t.hi.‘s Gourt»=t_9 reconsider its May 2015 Amexided,ﬁmal 'Of.rcler f

- o - sefved o later than .1.0.days;ﬁﬁefvreiséip'tﬂofWritten.-lwtitet of the c"srdeﬂs:entry).’Apﬁlicant's reredy

T Gl_aﬁ?'percelved CITOLS m theAmended Final Orde1 was to appeal that Order ? See Tench v. S.C.

Dep't of Educ 347 S. C: 11‘-7 .-,.,_-,21 553 S.E.2d 451,453 (2001) ("A paity may not 1nvoke [Rule

60(b)(5)] where it could havepursued the issue on appeal. ") Further, this Court has prev1ously
considered this argument three times: following the filing of Applicarit's May 2014 Return to the
Conditional Order of Dlsmlssal Applicant's March 2015 Motion to Amend Judgment, and
Applicant's June 2015 Rule 60(b) Motion. This Court declinies to réconsidér this ar:gﬁm‘féhit & fouitth

tifne.

5 Althoiigh Applicant did appeal that Order, he failéd to provide an adequate reason for the appeal to proceed as
réduired by Rule 243(c), SCACR, promptmg the Scuth Cardlina Supreme Court to dismiss his appeal. Applicant
canhot now utilize a Rule 60(b)(5) motion in an attéript to revisit his argurnents related to the 2015 Amiended Findl
Order of Dismiissal.
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To the extent.Applicant's "Return to Order" can be.construed as-a motion to reconsider this
Coutt's dental of Applicant's June.2015 Rule 60(b) Motion, this Couit has previotisly st forth the
reasons Applicant is not entitled to relief pursuant to Rule 60{b)(5) and Rule 60(b)(4).

V.

The "Retuiti to Order” was ot properly filed and thus is not pending before this Court. To

the extent this Courtds being asked to consider the merits-of the "Return to Order;" this Court finds

_~Applicart has failed to allege aty fasts that would entitlé him to relief purstant to Rule 60(b)(5)

e —orRule 60(6)(4)-Tothe éxtsiitApplicant asks this Court to reconsider fts Final Order of Distmissal

e i e :.V;With-fllféjﬁdibe,» -';Eiléh-ﬁﬁidﬁén%is amtimely; and A:p_.plicant"s remedy- for any pgrcéiﬁzed €ITOT 'Was a
- direet, ;ipﬁéalﬁ,i Thisrefore, Applicant's “Return to Order Deniyinig Applicant's SCREP 60(b)(S)"is

iosieio - ANDITIS SO ORDERED il Mayof JUNL -~ 2022

DENIED,

L. Casey Makdive
Presiding Judge
Fifth Judicial Circuit

COUMBIA ., Souith Caroliiia

i
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