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This matter comes before the Court by way of an application of post—convictiéﬁ relief filed
by Timothy James Wright (Applicant) September 4, 2018. Thg: State (Respondent) made its Return
and Motion for More Definite Statement of the Respondent on J anuary 10, 2019. An evidentiary
hearing convened on January 21, 2020, at the Charleston County Courthouse before the Honorable
Edgar W. Dickson, circuit court judge.

Applicant was present at the hearing and was represented by James K. Falk, Esquire.
Assistant Attorney General Sara Elyssa Gunton of South Carolina Attorney General’s Office
represented the State. Applicant testified on his own behalf and presented testimony from trial
counsel, William Smith.

This Court had before it a copy of the Charleston County Clerk of Court’s records regarding
the subject convictions, Applicant’s records from the South Carolina Department of Corrections,
the post-conviction relief application, Respondent’s return, the trial transcript and appellate
records. After a review of the record and all evidence presented, for the reasons set forth below,

this Court finds Applicant has failed to meet his requisite burden of proof to all allegations except

his allegation of an illegal sentence. Therefore, Applicant’s application for relief is denied and

dismissed with prejudice in part, and granted in part.
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I PROCEDURAL HISTORY

Timothy James Wright (Applicant) is presently confined pursuant to orders of the
Charleston County Clerk of Court. In June 2013, the Charleston County Grand Jury indicted

Applicant for Murder and Possession of a Firearm During the Commission of a Violent Crime

(2013-GS-10-03170,2).

Ted Smith, Esquire, and Martha Kent Runey, Esquire represented Applicant. Assistant
Solicitor Jennifer Shealy and Ted Corvey prosecuted the case. On February 2, 2015, Applicant
proceeded to trial before the Honorable J.C. Buddy Nicholson Jr. and a jury. Judge Nicholson
sentenced Applicant to life on indictment murder and a concurrent five year sentence for
possession of a weapon during the commission of a violent crime.

Direct Appeal

Applicant filed a timely notice of appeal. Robert M. Dudek, Esquﬁe, of the Office of
Appellate Defense perfected the appeal. The sole issue on appeal was whether the judge abused
its discretion and violated the Appellant’s due process rights by considering information presented

in sentencing obtained from past incident reports that did not result in convictions when the

~ defendant had no notice that these prior incidents would be addressed and no opportunity to rebut

the information. The South Carolina Court of Appeals affirmed Applicant’s conviction in an
unpublished opinion filed December 6, 2017. State v. Timothy James Wright, Op. No. 2017-UP-
448 (Ct. App. 2017). The remittitur was returned to the circuit court on March 21, 2018
I Current Application
In his pro se application for post-conviction relief, Applicant alleged that he is being held

in custody unlawfully for the following reasons:
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4t sthogih 13t 14% 15% Amendment Violations
Fraud upon the Court

Due Process Violations

Subject Matter Jurisdiction

Ineffective Assistance of Counsel

On May 6, 2020 Applicant submitted through counsel an Amended PCR Application, wherein

Applicant made three additional allegations regarding the ineffectiveness of trial counsel:

1. “Prior to sentencing, the state advised the court that defendant had a prior conviction
for 3rd degree Assault and Battery. The State then summarized the facts from the
incident report leading to that arrest. (Transcript page 530 lines 12-15). Additionally,
the State advised the court that there were two prior incident reports which did not lead
to an arrest but which alleged criminal domestic violence. The state then summarized
the facts from those incident reports. (Transcript page 531 lines 9-15). The issue of
whether or not the trial court abused its discretion in considering this information for
sentencing purposes was raised on appeal. In a per curiam decision, the Court of
Appeals held that the issue was not properly preserved for review. Applicant therefore
respectfully contends that trial counsel was ineffective for:

2018-CP-10-4365

a. Not objecting to the State's disclosure of the alleged facts underlying
the June 2, 2012 conviction for 3rd degree assault and battery; and the
July 2001 and September 2003 - criminal domestic violence
allegations for which no arrest warrant was issued.

b. Not requesting a continuance of the sentencing hearing in order to
allow counsel time to prepare to rebut the allegations from these three
incidents.

Counsel was ineffective for failing to object to the admission of State's exhibit
173 which was referred to as the "Concerned Citizen Letter". The letter was
unsigned and the State acknowledged that it did not know who authored the
letter. The content of the letter was hearsay and trial counsel should have
objected to the introduction of the letter. The parties later agreed to withdraw
the introduction of exhibit 1 73. The exhibit was withdrawn and later marked
as Court's Exhibit 4. The trial court reviewed the content of Court's exhibit 4 .
prior to sentencing. Even though the jury did not review the contents of the
Concerned Citizen Letter, trial counsel was ineffective for: 1) not objecting
to the letter being marked as a Court's exhibit; 2) not objecting to the State
summarizing the content of the letter for the Court; and, 3) not objecting the
Court reviewing the content of the letter prior to sentencing. (Transcript 537
1. 17 through 538 line 4).

Trial counsel was ineffective for not objecting to the State's improper pitting
of witnesses. (Transcript p 435 lines 7-13).”
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At the evidentiary hearing, counsel for Applicant restated Applicant’s contention that there were

several incidents in this matter that he believed evidenced Ineffective assistance of counsel and

added a number of additional claims as follows:

1.

Applicant added to his allegation that Counsel was ineffective failing to
object to the jury charge when the charge delivered by the Court did not
include a jury charge on accident and involuntary manslaughter.

Applicant also added to his allegations that counsel was failing to object to
the five year sentence for the possession for weapon during the commission
of crime, as it was an illegal sentence pursuant to State v. Palmer
Applicant through counsel further asserted that counsel was ineffective for
failing to move strike a juror for cause. Applicant through counsel alleged that
during voir dire in this case, a question was asked about: 1) its classification
as a domestic violence case, and 2) whether or not anybody was a victim of
domestic violence or knew anybody through close family relation who was a
victim of domestic violence. In response to these questions several people
came forward to speak, one of which being Robin Elsmore. During jury
selection trial counsel was out of strikes by the time Ms. Elsmore was to be
decided on and he had to accept her as the 12" juror on this case.

Applicant had concerns regarding differences between the testimony that
was in the warrant affidavits and the actual testimony from the daughter of
the witness. In a reading of the affidavits supporting the arrest warrants and
the indictments it appeared as though the daughter of the victim witnessed the
shooting, however in actual testimony it was discovered that she did not
witness the shooting but arrived on the scene immediately afterwards.
Applicant claims there is a significant difference between the facts as alleged
and the facts that were brought forward.

Applicant alleges trial counsel was ineffective failing to address a juror who
Applicant asserted had a fear of hostility towards him. Applicant claims that
through the duration of the trial one of the jurors seemed to give him “the evil
eye”. Applicant brought these suspicions to the attention of trial counsel and
feels as though their failure to address that matter was inappropriate.

Counsel for Applicant represented to the Court that he intended to go forward on the issues

in the allegations in the Amended Allegations as well those introduced at the hearing, and that he

no longer wished to go forward on any allegations from the original Application outside of

. Ineffective Assistance of Counsel.

In relief sought, Applicant is seeking: “Conviction and sentence vacated; my name and

2018-CP-10-4365
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DNA removed from any derogatory files; an order issued expunging my record; all monies paid

out returned.”
This court has before it the records of the Charleston County Clerk of Court regarding the
subject convictions, the trial transcript, the appellate records, and the application and amendments.

II. FACTS GIVING RISE TO CHARGES

On February 16, 2013, Appellant Timothy Wright shot his soon to be ex-girlfriend,
Melinda Ford, with a shotgun. The shot was fired within three to four feet of Ford. (R. p. 103).
The pathologist noted that the shotgun blast essentially destroyed Ford's right lung, bruised her left
lung, and the blast damaged her liver as well. (R. p. 100). Ford died as a result of right lung and
liver maceration due to a close-range shotgun wound to the back. (R. pp. 105-6).

Background

Wright and Ford had been dating for approximately seven to eight months before the
shooting. (R. p. 107). Wright had been living with Ford and her three children for approximately
_five months. (R. p. 7). Ford had three children. Chrisson Hayward, Ford's oldest daughter, was
nineteen at the time of the shooting; Kadasha J., Ford's youngest daughter, was fifteen; and Davon
M., Ford's son, was six. (R. pp. 24; 45). Ford's mother, Kate Ford ("Kate"), also lived nearby. (R.
p- 51).

Wright was a hunter. (R. pp. 7, 112). He testified that he kept a 12-gauge Remington pump
gun in a cabinet in Ford's bedroom. (R. p. 112).

Kadasha testified that she, Ford, aﬁd Kate went shopping on the day of the shooting. ! (R.

‘pp. 3, 5, 7-8). During the trip, Ford's mother picked up some Chinese food. (R. p. 8). Ford and

! They were shopping for a cousin's birthday party that was scheduled for the next day. (R. pp. 7-
) PP p
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Kadasha took Kate to her house on their way home, and they then returned to their home. (R. pp.
9-10). When the two got home, they unpacked the car, and they went to their separate bedrooms.

(R. p. 10). While unpacking the car, the two found Kate left her Chinese takeout. (R. p. 10).

Kadasha noted Wright was home when they arrived. (R. p. 10). She also indicated that Ford

stopped in the kitchen and poured wine into a jar. (R. pp. 10-11).

Kadasha testified that she washed her clothes that afternoon. (R. p. 16). While Kadasha
was in the kitchen, she heard Wright screaming in Ford's bedroom, but she did not hear Ford's
voice. (R. p. 16). She later saw him open up the bedroom door, and he came out to the kitchen. (R.
p- 16). Kadasha noted that she heard Wright say he was done; he got some black trash bags from
a cabinet and started packing up his belongings that were in Ford's bedroom. (R. pp. 16-17). Ford
was inside the bedroom at that time. (R. p. 18). .

Wriaht Shoots Ford

Kadasha went back to her bedroom. (R. p. 18). Ford stopped by her room and told Kadasha
that she was going to take Kate her Chinese food. 2 (R. p. 18). The next thing Kadasha heard was
Ford scream very loud. (R. p. 18). She ne');t heard a gunshot. (R. p. 19). After hearing the gunshot,
Kadasha ran to the door and saw Wright standing over Ford with a gun in his hands. (R. pp. 19-
21, see R. p. 36).

Wright was wearing a white shirt, Nike slacks, and a camouflage jacket. (R. p. 20). Kadasha
was able to identify the gun he was holding. (R. pp. 21-22). She noted that Wright was standing in
front of the porch around Ford, who was on the ground at that time. (R. pp. 21-22). Kadasha

testified Wright said he would shoot Kadasha. (R. p. 21). Kadasha noted that at some point, he

2 Kate Ford, Melinda’s mother and Kadasha’s grandmother, testified that Kadasha called to inform her
that Melinda would be bringing her Chinese food. (R. p. 51)
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-said "huh, huh, huh" and pointed the gun at Ford.? (R. p. 22). Kadasha attempted to find a phone.
at her house, and when she could not find one, she ran to the next door neighbor's house to call for
belp. (R. pp. 23, 37). The neighbors were already on the phone with a 911 operator. (R. pp. 23-
24).

Kadasha looked back towards her house and saw Wright on the ground next to Ford. (R.
p. 24). She heard a second guﬁshot. (R. p. 24). After fhe second shot, she saw Wright lying on the
ground next to Ford. (R. p 37). She assumed he shot himself. (R. p. 37). She then ran back over
to her house. (R. p. 24). -

Wright then got up, ran to his truck, and drove off. (R. pp. 25, 28). Kadasha movéd the gun
he had been holding back from where they were. (R p. 25)_. She ran over to Ford, found Ford's cell
phone, and called 911. (R. p. 26). Kadasha notéd that her mother was not able to speak, and it
appeared she had been shot in the chest. (R. p. 27). The 911 dispatcher gave-instructions on how

_to stop the bleeding. (R. p. 27). Chrisson arrived at the home while Kadasha was attempting to
i help stop the bleeding. (R. pp. 29-31, 4748). After being advised by a néighbor of what was going
on, she assisted Kadasha in aiding their mother. (R. pp. 47-48).

Leonard Maxwell, one of Ford's neighbors, testified he heard gunshots that afternoon. (R.
- pp- 38-39). After he heard the first shot, he ran out to the porch and saw Ford iying on the ground.
(R.p.39).He thoﬁght he saw Wright shoot the gun again. (R. p. 39). Maxwell saw Wright standing
over Ford, and then saw him lying next to her on the ground. (R. p. 39).

‘After the first shot, Maxwell looked out over the porch and saw Ford on the ground. (R. p.

40). That's when he heard a second shot. (R. p. 40). He saw Wright point the gun at himself. (R. p.

3. During cross-examination, Kadasha testified that at some point after the initial shooting, Wright
attempted to give the gun to Kadasha and requested that she shoot him. (Tr. 172). She declined to do so.
(Tr. 172). ‘ '
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40). Wright put the gun in his mouth and said he was going to kill himself. (R. p. 40). Maxwell

told him no, but then Wright shot himself twice. (R. pp. 40, 44). After that, Wright got in his truck

and drove away. (R. p. 41). Maxwell noted that Forci's daughter came over after the first shot. (R.

p. 41). At that time, Maxwell's roomﬁate had already called 911. (R. p. 41). Maxwell also testified

he was outside when Kadasha was attempting to help Ford. (R. p. 42). He was telling her to apply

pressure. (R. p. 43). He also saw her move the gun out of the way. (R. p. 43). Ford v'vas dead when
EMS arrived. (R. p. 54).

Wright Was Apprehended

Wright led law enforcement in a vehicle pursuit around John's Island. (See R. pp. 59-69,

73-76). The chase ended after Wright drove his truck through a fence and onto a baseball diamond

. 1n alocal park. (R. pp. 57, 69, 74-77). Wright, however, eluded arrest at the scene. He instead hid

* in alocal residence that was under construction. (R. pp. 70-72, 92-95, 120-21). After midnight the

next morning, Wright surrendered to law enforcement, who had maintained a perimeter near the

site_ of the truck crash. (R. pp. 78-80, 81-82). He was treated at the scene by EMS and was

transported to MUSC for treatment of his gunshot wounds. (R. pp. 80, 82-89).

Wright Asserts the Shooting Was an Accident
Wright testified that on the day of the shooting, he purchased a cell phone for Kadasha. (R.
p. 108). He was at home when Kadasha and Ford came home from shopping. (R. p. 109). He noted
that Ford was frustrated about comments people had made to her regarding their relationship. (R.
pp- 109-10). The two had a discussion in Ford's bedroom about that issue for three to four minutes.

(R. p. 110). Wright decided that based on that discussion, it was best that he leave the home. (R.
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p. 110). He went to the kitc;hen, got some trash bags, and went back into the room to pack his
clothing. (R. pp. 110-11). A

Wright testified that all of his clothes were on hangers. (R. p. 111). After he packed some
of his belongings, and while Ford was in the‘bathroom, Wright grabbed the shotgun he kept in the
room, along with two bags he had packed, and he headed outside to his truck. (R. pp. 113-14).

“I walked outside and. I went to go open the truck door. Because my — the way my vehicle -
- was sitting I had the two bags in my hand, the shotgun in my hand. And I went to go use one hand
and kick the _handle open to release the door. And when I released the door I used the other hand
to kind of swing the door open.” (R. p. 114,11 7-12). The shotgun fired. (R. p. 114). anht claimed
he did not know Ford was outside. (R. p. 114). After the shotgun fired, Wright dropped the bags
that were in his hands, and he started Walking away back towafds thé step. (R. p- 115). He then
heard Ford call his name. (R. p. 115). Aécording to Wright, Ford then told him she had been shot.
R. p. 115). ‘Wright testified thaf he tried to pick her up off the ground, but éhe t()ld. him to stop
because of the pain. (R. p. 115).

Wright asserted that he called for Kadasha, but she did not come outside iﬁnme_diately. (R.
p- 115). He also stated that he told Kadasha to go call for help. (R. p. 115). She ran back into the

house, but when she returned, he attempted to hand Kadasha the shotgun and asked her to shoot

- him. (R. p. 116). Wright noted that Kadasha never touched the shotgun. (R. p. 116). Instead, he

went off to the side and shot himself with the shotgun. (R. p. 117). Wright said that he heard Ford
yell out, so he walked over to her and explained what he did to himself. (R. p. 117). He then shot
himself again. (R. p. 117). Wright testified that he then went back over to Ford, held her leg, and

talked to her. (R. p. 117).
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Wright testified that he observed Kadasha and a neighbor calling for help on the phone. (R.
p. 118). At that point, Wright became concerned about his personal safety if members of Ford's
family came to the scene. (R. p. 118). He promptly got into his truck, left the scene, and drove in
the direction of his aunt's house. (R. pp. 118-19). Wright acknowledged that he saw a police car
pull behind him with lights on, and that he did not stop. (R. pp. 119-20). He also admitted that he
crashed his truck into a couple of fences, and that he got out of the truck and ran into a house under
construction nearby. (R. p. 120). From the house, Wright could see police officers in the softball
field where he left his truck. (R. pp. 120-21). Wright recalled that at some time after many of the
officers left the scene, he walked out to the remaining officers. (R. p. 121). He recalled being

treated by EMS, and that he was transported to MUSC. (R. pp. 121-22).

111. SUMMARY OF FACTS ADDUCED AT THE EVIDENTIARY HEARING

Applicant called trial counsel, William Smith. Counsel testified that he has been practicing
law for seventeen years, and the entirety of that time has been spent specializing in criminal cases.
-Counsel further testified that he was appointed to Applicant’s case as a public defender at the Ninth
Circuit Public Defender’s Office. When asked what the overall theory of defense was for
Applicant’s case, Counsel testified that this was a fact-driven case, and that there was little
investigation to do because “they knew all the players.” Counsel further testified that he tried to
reach out to the family members of the victim to no avail, and largely relied on Applicant’s version
of events.

Trial counsel testified further about possible defenses. He stated that they did not look into
any self-defense claims because there was no indication of any type of fights between Applicant
and victim. Counsel stated that after reviewing the facts he did not think this would be a case where

- a jury would find Applicant not guilty by accident alone. However, he still requested that Judge
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Nicholson charge accident, and Judge Nicholson chose not to do so. After he could not get the
charge on accident, trial counsel Counsel hoped to turn the jury in favor of the lesser charge of
involuntary manslaughter.

Furthermore, Counsel contended that his strategy for this case was based upon Mr.
Wright’s version of events wherein the gun firing was the result of a coat hanger catching the
trigger and causing the gun to go off and that he was not intentionally attempting to shoot the
victim. However, based upon the fact that the judge did not issue a charge on accident, that issue
was not preserved for appellate review. In this matter the jury still convicted Applicant with murder
over the lesser charge presented, a fact that trial counsel testified to as “quelling his fears” of a
problematic éharge being issued in this matter. When testifying about trial counsel’s failure to
object to the additional weapons charge for which Applicant was sentenced to five years
imprisonment, trial counsel asserted that he assumed it would be subsumed by the life sentence on
the murder conviction. Therefore, trial counsel did not feel the need to object to this charge.

| Counsel testified that the State failed to provide investigative reports that were used at
sentencing. He contended he was provided a RAP sheet for his client. When asked why he did not
raise a Brady argument for the state’s failure to supply the investigative reports, counsel testified
that he did not anticipate that the solicitor would assert facts from which allegations had arose
-against Applicant. This assumption was based on his experience where he stated that Applicant’s
case would not normally be a scenario that called for such action by the State. In accordance with
these facts, trial counsel contends that he was sufficiently caught off guard by the reports of
uncharged allegations toward applicant and was not properly prepared to refute those claims. Trial

- counsel then asked the Judge to temper his consideration in regards to that information, and that
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request was denied by the trial court due to the fact that it is common for the court to see domestic
violence cases wherein the victim refuses to cooperate with the prosecution.

Trial counsel further explziined that in his extensive legal career dealing with criminal
proceedings, he has known the trial judge and sentencing judge to have very broad discretion in
what they chose to look at in terms of sentencing. Therefore, trial counsel did not feel that it was

inappropriate of the judge to look into the incident reports in this matter.

When asked whether he had any memory of any juror giving Applicant the visual
impression of contempt, trial counsel testified that he »had no memory of that incident. lHowever,
had he been aware of it, he asserts that he would have brought it to the court’s attention.

Counsel further testified that when speaking about the testimony‘of the victim’s daughter,
that her testimony within the initial reports gave the impression that Vshe had witnessed the shooting

‘,ﬁrsthand; Counsel testified that the teéti'm'ony at tr1a1 that she had arrived at the crime scene shortly

after the shooting took place was different, but he was aware of that being the witnéss’ testimony.

Trial counsel testified that he did not consider challenging the indictment on these grounds, due to

the fact that identification was not a critical issue in the case. Therefore, the juxtaposition of the
testimony to the incident report did not appear particularly prejudicial or harmful to this case.
In regard to Applicant’s claim that counsel was ineffective for faihire to file a motion
.remove to Robin Elsmore as the twelfth juror for cause. Trial Counsel testified ﬁhat this decision
was based upon the fact that Ms. Elsmore’s relationship was too attenuated to the domestic
violence in this situation. Ms. Elsmore was not the victim in the situation, she described to the
court nor did shé appear to have many of the. facts surrounding it.
Furthermore, Applicant testified briefly on his behalf. He testified to his version 6f the

events that occurred on the night of the shooting as an accidental event triggered by a clothes
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This court finds that Applicant was not constitutionally ineffective for failing to strike
a juror for cause for her relationship with a person who has committed domestic violence or for
not moving to strike a juror for giving Applicant “the evil eye.” First, this court finds counsel was
not deficient for failing to move to strike Robin Elsmore because he credibly testified he did not
consider striking this juror because he felt that her connection to the domestic violence was too
attenuated, as she was not the victim or had a personal relationship with domestic violence and did
not seem to appear to know much about the situation that she informed the court about.
Furthermore, as there was no constitutional deficiency, this Court finds that Applicant was not
prejudiced by having this jur;)r seated.

Additionally, this Court finds that trial counsel was not constituti(;nally ineffective for
failing to bring to the Court’s attention that a juror allegedly gave Applicant the “evil eye” during
the trial. This Court finds trial counsel’s testimony credible in that he had no independent
recollection of a juror giving Applicant any look, but he could have presented that information to
the Court had he been made aware. This court finds that counsel was not deficient for failing to
inform the court of a juror who gave Applicant “the evil eye,” Furthermore, this Court finds
Applicant has failed to show any resulting prejudice.

Accordingly, this Court finds that trial was not constitutionally ineffective for failing to
move to strike Juror Elsmore for cause or for moving to strike a juror from the jury who allegedly
gave Applicant “the evil eye.” Therefore, these allegations are denied and dismissed with
prejudice.

F. Failing to Challenge the Indictment

Applicant contends Counsel was ineffective for failing to challenge the sufficiency of the

indictment. This Court disagrees and denies relief.
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hanger catching the trigger of the gun causing a misfire which struck the victim. Applicant further
testified that one of the jurors throughout the trial was giving him menacing looks, and that upon
him alerting trial counsel to this fact he requested that his assistant monitor the situation. Applicant
asserts that this assistant affirmed his suspicions and made a note of the situation, but he did not
testify if she let Mr. Smith know. |

Appiicant asserted that a former girlfriend (Timia Davis), who may have been responsible
for the “létter from a concerned citizen” which sparked the debate regarding Applicant’s uncharged
allegations, caused a car accidept which left him hospitalized. He did not press charges for this car
- accident citing that she needed to be able to take care of the two children théy shared while he was
in the hospital. Applicant claims that this information wés shared with trial coﬁnsel prior to trial.

In response to this allegation trial counsel contents that‘ he reﬁnembereci the discussion about
the accident to which applicant referred. However, this information did not lie at the heart of the
matter for which Applicant stood trial and therefore trial counsel did not further investigate this -
ﬁcident or call Ms. Davis to testify in his trial. -

Iv. STANDARD OF REVIEW

An applicant may seek PCR upon the following types of allegations:
1. That the conviction or the sentence was in violation of the
‘ Constitution of the United States or the Constitution or laws of
this State; '
2.  That the court was without jurisdiction to impose sentence;
3. That the sentence exceeds the maximum authorized by law;
4.  That there exists evidence of material facts, not previously

presented and heard, that requires vacation of the conviction
or sentence in the interest of justice;
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5. That his sentence has expired, his probation, parole or
conditional release unlawfully revoked, or he is otherwise
unlawfully held in custody or other restraint; or

6. That the conviction or sentence is otherwise subject to
collateral attack upon any ground of alleged error heretofore
available under any common law, statutory or other writ,
motion, petition, proceeding or remedy][.]

S.C. Code Ann. § 17-27-20(A).

Ordinarily, PCR allegations are centered upon an alleéation that the applicant did not
receive effective assistance of counsel guaranteed by the Sixth Amendment. The allegation of
denial of such representation sets forth a prima facie violation of this constitutional right, and raises
a question of fact that can only be determined by an'evidentiary hearing. Rogers v. State, '261 S.C.
288, 291,199 S.E.2d 761, 762 (1973).

The reviewing court applies the two-part test outlined m Striclcland v. Washington to
determine whether counsel’s conduct “was so ineffective as to require reversal” of the applicant’s
conviction. 466 U.S. 668 687 (1984). To obtain relief, a PCR applicant must prove (1) counsel’s

performance fell below an objective standard of reasonableness and (2) the applicant sustained
| prejudice as a result of counsel’s deficient performance. /d. at 687-88; accord. Cherry v. State,
300 S.C. ‘1 15, 11’l—18, 386 S.E.2d 624, 625 (1989). Failure to make the required shovsring of either
deficient nerfornaance or sufficient prejudice defeats the ineffectiveness claim. Strickland, 466
U.S. at 700; see also Bell v. Cene, 535 U.S. 685, 695 (2002) (explaining that “[w]ithout proof of
both deficient performance and prejudice to the defense, . . . it could not be said that the sentence
or conviction resulted from a breakdown in the adversary process that rendered the result of the
proceeding unreliable” (citation and internal quotation marks omitted)).

The applicant has the burden of establishing both deficiency and prejudice in order to be

entitled to relief. Hughes v. State, 346 S.C. 554, 558, 552 S.E.2d 315, 317 (2001); Rule 71.1(e),
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SCRCP. To prove deficient performance, the applicant must establish that, in light of all the
circumstances, the acts or omissions complained of “were outside the wide range of competence”
demanded of attorneys in criminal cases. Strickland, 466 U.S. at 688. To prove prejudice, the
ai)plicant must establish “a reasonable probability that, but for counsel’s unprofessional errors, the
result of the proceeding would have been different.” Id. at 694. A reasonable probability is a
probability “sufficient to undermine confidence in the outcome.” Id. Significantly, “the ultimate
focus of inquiry must be on the fundamental fairness of the proceeding whose result is being
challenged.” Id. at 696.

V. FINDING OF FACT AND CONCLUSIONS OF LAW

This Court has heard the testimony and evidence presented at the evidentiary hearing,
observed the witnesses, passed upon their credibility, and weighed their testimony accordingly.
After the testimony presented and considering the legal arguments by counsels, as well as the
record in this action incorporated by way of the State’s return, this Court proceeds to the claim
raised the evidentiary hearing.

Pursuant to S.C. Code Ann. § 17-27-80, this Court makes the following findings of
facts and conclusions of law based upon all of the probative evidence presented.
Ineffective Assistance of Counsel
This Court finds Applicant has failed to his burden of proving he in entitled post-
conviction relief on any of the allegations of ineffective. Applicant has failed to prove deficiency
and any prejudice there from.

A. Ineffective assistance of counsel for 1) not objecting to the State’s disclosure of
alleged facts underlying the June 2, 2012 conviction for 3¢ degree assault and
battery, and the July 2001 and September 2003- criminal domestic violence
allegations where no arrest was issued. 2) Not requesting a continuance of the

sentencing hearing in order to allow counsel time to prepare to rebut the allegation
from these three incidents.
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Applicant alleges that trial counsel was ineffective for failing to object to the use and
disclosure of incident reports where no arrest was issued in consideration for sentencing, and
ineffective failing to request a continuance rebut the allegation. This court finds the issues are

without merit and dismisses them without prejudice.

At the evidentiary hearing, Applicant called Ted Smith, Esquire. When asked why he
did not object to this information being discussed during sentencing, he agreed with the State that
in his extensive legal career, it was his understanding that sentencing judges have broad discretion
in what they are able to consider during sentencing. He further testified that he has seen on a couple
of occasions that judges have the opportunity to look at incident reports. He testified that while he
would have like to have an opportunity to respond to the incident reports, he felt that it was
ultimately in the Court’s discretion.

Furthermore, when asked what he may have done if he requested a continuance in this
case, trial counsel testified that he may have tried to get a copy of the records and discussed what
those incident reports with Applicant. He further agreed with the State that Applicant was
sentenced within the sentencing range for murder, and that he discussed with Applicant he would
likely get a life without parole due from his experience with Judge Nicholson as well as the
seriousness of domestic violence in the State. Additionally, he agreed with the State in that the
victim’s daughter’s testimony and victim impact statements weighed heavily on the trial judge in
sentencing.

In State v. Gulledge, the South Carolina Supreme Court held that in a sentencing

proceeding, that the trial court may consider information which may be inadmissible under

evidentiary rules.
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This Court has reviewed the records, to include the transcript of the trial, and this Court
has heard and reviewed the evidentiary hearing testimony summarized above. This Court finds no
deficiency in counsel’s handling of the incident reports and not requesting a continuance due to
their introductidn during sentencing. As stated in State v. Gulledge; When sentencing a convicted
a defendant, a trial court exercises a wide discretion regarding the sources and fypes of evidence
it may use to assist it in determining the kind and extent of punishment to be imposedl. This Court
finds Trial Counsel’s testimony credible in that he understood that the law allowed for judges to
use broad discretion in their consideration of items for sentenci#g, aﬁd because of that, he did not
object to the incident reports apd did not requést a continuance because of that. Additionally, trial
counse] asked the court to “temper its consideration” of the incident reports, in which the trial court
dem'ed, as J udge Nicholson stated that a‘ no conviction was common océﬁrrénce in domestic

“violence cases. Furthermore, this Coﬁrt finds Applicant has failed to show any resulting prejudice
from Coﬁnsel’s alleged deﬁciency. Notably, trial counsel testified that he spoi(e with Applicant
about his increased cha:{éc.s@s of getting a life without parole sentence due to the seriousness of
domestic violence in South Carolina, as well as his prior experience in front of the trial judge.

Furthermore, trial counsel agreed with the State that the testiniony and victim statements from the

Victim’s daughter weighed heavily in sentencing.

Furtherniore, Applicant claims Counsel was ineffective for failing to seek a conftinuance. Trial
- counsel teétiﬁed that he would have been able to look further into the reports and shared what
those_reports' meant to Applicant, but agreed that the trial judge had the broad disqeﬁon to consider
anything during sentencing and that he explained to Applicant that he would likely get a life
without parole sentence if convicted. This court finds that Counsel was not defigient for failing to

requést a continuance. Additionally, Applicant failed to show how the continuance request would
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not only be granted, but would have changed the results of the proceedings. Therefore, the record
does not support a finding of deficiency nor a finding of prejudice for either of these issues.
Accordingly, these allegations are denied and dismissed with prejudice.

B.V Ineffective Assistance.of éounsel for 1) not objecting to the “Concerned Citizen’s
Letter” being marked as a Court's exhibit; 2) not objecting to the State summarizing
the content of the letter for the Court; and, 3) not objecting the Court reviewing the

~ content of the letter prior to sentencing.
Applicant asserts that Counsel was ineffective for not objecting to the Concerned
Citizen’s letter being marked as a Court’s’ exhibit, not objecting to the state summarizing the
content of the letter for the court and not obj'ecting fo the Court reviéwing the content of the létter
prior to court. The Court finds these allegations are without merit. |

Leaving an issue unpreserved does not automatically con;stitute ineffective assistance of
counsel. See Millidge v. State, 422 S.C.A366, 374, 811 S.E.2d 769, 80001 (2018) (statiﬁg an
-applicant must prove both deﬁci(;ncy and pfejudice to establish ineffective assistapce of counsel
for failing to preserve an issue); see also id. at' 380, 811 S.E.2d at 804 (“[Tjhe proper inquiry for
determining prejudice . . . is whether there is evidence in the record to support the trial couﬁ’s
finding . . . . If so, an appellate court would necessarily have affirmed the trial court’s [ruling] . . .

=)

Similarly, “[a]n ineffective assistance claim based on a failure to object is tied to the
admissibility of the underlying evidence.” Hough v. Anderson, 272 F.3d 878, 898 (7th Cir. 2001).
“If evidence admitted without objection was admissible, then the complained of action fails both
prongs of the Strickland test: failing to object to admissiBle evidence cannot be a professionally
-‘unreasonable’ action, nor can it prejudice the defendant against whom the evidence was

admitted.” Id. ;rsee Miller v. Keeney, 882 F.2d 1428, 1434 (9th Cir. 1989) (noting that if a petitioner
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challenges a futile objection, he fails »both Strickland prongs); U.S.I ex rel. Link v. Lane, 811 F.2d
1166, 1170 (7th Cir. 1987) (finding there is no prejudice from failure to object unless there is a
legally supportable argument for exclusion of the evidence).
Trigl counsel testified that he did not object to the introduction of the “Concerned
Citizen’s Letter.” He further testified that the letter never was in front of the jury, and only became
relevant during the sentencing stages of trial. He further testified that he believed that the
concerned citizen’s letter could be relevant, but he adnlit;s, that he should have been concerned
about its admissibility to begin with. However, trial counsel did agree “ﬁth the State in that
Applicant was, sentenced within the statutory fange of life without parole. Wﬁen asked whether or
not he felt that this letter solely tainted the trial judge’s decision to —sentence Applicant' to life
without parole, he stated that he had discussions with Applicant regarding the likelihOOd of getting
life without parole prior to trial, based on thé seriousness of domestic violence in South Carolina
and as well as his experiences in front of the trial judge. He continued to agree that the victim’s
testimony and impact‘statements likely had a large impact on sentencing as wéll. Tnal Couﬁsel
further agreed with the'State that hearsay is inapplicable at sentencing due to broad discretion in
sentencing afforded to trial judges.
This Court finds Applicant failed to meet his burden of proving that Counsel’s failure to
‘object to the Concerned Citizen’s letter was deficient. Counsel demonstrated through his testimony
that the letter was never put forth in front of the jury, and credibly testified that he felt the letter
~ was not the sole issue considered at sentencing, that he counseled Applican’i on his exposure to a
_ life sentence before trial and the letter was relevant in sentencing.
Moreover, Applicant has failed to show prejudice m that any objection to the Concerned

Citizen’s Letter would have changed the outcome of his trial. The letter was nor presented to the
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jury as it was withdrawn by mutual agreement of counsel. Furthermore, in sentencing, Applicant
was sentenced within statutory range, and was counseled on the possibility of receiving a life
sentence before trial. Furthermore, due to the broad discretion in sentencing Therefore, this Court
finds that Applicant has failed to produce any evidence that am objection to the Concerned
Citizeﬁ’s letter would have changed the outcome of his trial.

Applicant has produced no probative evidence towards meeting his burden as to either
prong of Strickland, and accordingly his demand for relief by way of this allegation is denied.

C. Ineffective for not objecting to the State’s alleged improper pitting of witnesses.
Applicant alleges trial counsel was ineffective for failing to object when the State impermissibly
pitted witnesses. Specifically, Applicant argues the following portion of the State’s cross-
examination of him improperly pitted his testimony against the victim’s daughter who witnesses
the altercation and testified as State’s witnesses:

Q. When she came out there, the 15-year-old at the time, you
had this weapon; you had it down on Melinda going huh, isn’t
that true?

A. No, ma’am, that is not the truth.

Q. So [minor] is liar?

A. Well, she is a liar; because I did not have the gun pointed on
Melinda saying huh, huh, huh.

(R.p. 435, line 7-13). Counsel did not object to this line of questioning.

“No matter how a question is worded, anytime a solicitor asks a defendant to comment on the

truthfulness or explain the testimony of an adverse witness, the defendant is in effect being pitted
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against the adverse witness. This kind of argumentative questioning is improper. ” Burgess v. State,
329 S.C. 88, 91, 495 S.E.2d 445, 447 (1998) (citing State v. Bryant, 316 S.C. 216, 221, 447 S.E.2d
852, 855 (1994); State v. Sapps, 295 S.C. 484, 486, 369 S.E.2d 145, 145-46 (1988)). “However,
improper pitting constitutes reversible error only if the accused is unfairly prejudiced.” Id. “To
establish his claim of ineffective assistance of counsel, petitioner had to show a reasonat;le
probability that the result of iliS trial would have been different if counsel had objected to thé
solicitor’s iﬁaprdper questions. ” Id. (éiting Johnson v. State, 325 S.C. 182, 480 S.E.2d 733 (1997)).
A reasonable probability is a probability sufficient to undermine confidence in the outcoﬁe of a
trial. Id.

This Court finds that although the State’s questioning of Applicant was improper because
it askéd him to “comment on the truthfulness br explain the testimony of an adverse witne;ss,”
Applicant cannot establish any resulting prejudice, and thus, cannot meet his burden to show ‘
counsel was constitutionally ineffective. T‘he uncontroverted testimony from both Applicant and
the State’s witnesses all confirmed that Appiicant was the person that shot the victim. Trial counsel
for Applicant further testified that he may should have objected to this line of questibning, but he
did not bélieve that the testimony was critical to the overall case. Therefore, the State’s attempt to
bring up a discrepancy between Applicant’s version of events and that of the State’s witnesses had
10 real impact on the outcome of the trial. Therefore, Applicant cannot establish any constitutional

ineffectiveness of counsel for failing to object. This allegation is denied and dismissed with

prejudice.
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D. Failure to object to the Jury Charge
Applicant alleges that trial counsel was ineffective for failing to object to the jury charge given by
the Court becaunse the charge did nof include a jury charge on accident. This Court finds that
Applicant has failed to prove that counsel was constitutionally ineffective.

At the evidentiary hearing, Trial Counsel testified that he considered accident as a
defense basedl upon the way the Applicant represented the facts. Counsel admitted there was some
testimony presented to the jury thatﬁs!:"was an accident. However, trial counsel credibly testified
that he requested a charge on accident during an off-record charge conferenced but the trial judge
refused to cha.fge Accident, but woﬁld charge V‘oluntary manslaughtér. Triai Counsel testified
about the requirements to show accident, and testified. that there was conflicting information
pfesented to the jury on that sp;at:ific issu.e. When asked whether or not he Was happy‘with the |
tesults of the jury charge, trial counsel stated that he was in féct happy \->vith Jury charge on
involuntary manslaughter, because he did not think the jury would find Appiicant guilty by reason
of accident alope. o |

This Court finds Applicant cannot establish any constitutional ineffectiveness of counsel

for failing to properly preserve the request an accident charge. Trial counsel was not deficient, as

" this Court finds his testimony credible that he in fact requested the jury charge but was told by the
trial judge that he was not going to charge it. Furthermore, the Court finds failing to objecf to the
jury charge did not prejudice this client, because the jury was able to hear. Applicant’s alleged
testimony about the incident surrounding the shooting, but there was valso conflicting information
about whether or not the shooting was indeed an accident. This Court finds that trial counsel was '
not constitutionally ineffective in her request for such an ipstruction. This allegation is denied and

dismissed with prejudice.
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E. Failure to Strike a Juror

Applicant claims Counsel was ineffective for failing to strike Robin Elsmore for cause
after her disclosure about a family member’s history with domestic violence, and failing to strike
a juror for allegedly giving Applicant “the evil eye.”

“[J]ury selection is a process that inherently falls within the expertise and experience of
trial counsel.” Palacio v. State, 333 S.C. 506, 517, 511 S.E.2d 62, 68 (1999). “[A] criminal
defendant has no right to a trial by any particﬁlar jury, but only a right to a trial by a competent
and impartial jury.” Id. Accordingly, “[ijn PCR procéedings, a defendant must provide credible
evidence that the trial attorney’s refusal to strike a juro; prejudiced the defense.” Id. -

Th1s Court finds that trial counsel was not constitutionally ineffectivé for failing to move to strike
this juror for cause. During voir dire; thé potentiai juror notified the court that her brother-in—la\;v ‘
and his wife had been in a domestic violence situation for which they had to appear in family court.
The juror‘ went on to say that she personally did not feel that domestic violence happened but that

| it was a “long story.” Hox;vever,‘ the juror represented to the Court thafc she could be impartial in
this matter, but wanted to let the court know about ﬁe domestic violence situation to be transparent.
At the evidentiary heaﬁng, on direct examination, trial counsel testified that he did not find it
necessary to strike this juror for cause, because the domestic violence situation that she spoke:
about was too attenu_ated from the domestic violence, and from her testimony, she did not appear
to be knowledgeable about the situation between her brother;in-law and his wife.

Furthermore, at the evidentiary hearing, trial counsel testified that he had no
independent recollection of a juror giving Applicant “an evil éye” and that he would ha\-fe been
able to bring it up to the Court if he felt that the juror had already made up her mind, but did not

know about it.
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This court finds that Applicant was not constitutionally ineffective for failing to strike
a juror for cause for her relationship with a person who has committed domestic violence or for
not moving to strike a juror for giving Applicant “the evil eye.” First, this court finds counsel was
not deficient fqr failing to move to strike Robin Elsmore because he credibly testified he did not
consider striking this juror because he felt that her connection to the domestic violence was too
attenuated, as she was not the victim or had a personal relationship with domestic violence and did
not seem to appear to know much about the situation that she informed the court about.
Furthermore, as there was no constitutional deficiency, this Court finds that Applicant was not
prejudiced by having this jur‘or seated.

Additionally, this Court finds that trial counsel was not constimtic;ﬁally ineffective for
failing to bring to the Court’s attention that a juror allegedly gave Applicant the “evil eye” during
the trial. This Court finds trial counsel’s testimony credible in that he had no independent
recollection of a juror giving Applicant any look, but he could have presented that information to
the Court had he been made aware. This court finds that counsel was not deficient for failing to
inform the court of a juror who gave Applicant “the evil eye,” Furthermore, this Court finds
Applicant has failed to show any resulting prejudice.

Accordingly, this Court finds that trial was not constitutionally ineffective for failing to
move to strike Juror Elsmore for cause or for moving to strike a juror from the jury who allegedly
gave Applicant- “the evil eye.” Therefore, these allegations are denied and dismissed with
prejudice.

F. Failihg to Challenge the Indictment

Applicant contends Counsel was ineffective for failing to challenge the sufficiency of the

indictment. This Court disagrees and denies relief.
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Applicant alleges that trial counsel was ineffective for failing to challenge the indictment
because there is an alleged discrepancy in the facts presented in the indictment than the facts that
were presented at trial. Applicant alleges that it appears in the indictment that the witness saw the
first shot take place, but the witness testified at trial that she did not see the shot take place.
Importantly, however, Applicant did not testify to ever bringing this to trial counsel’s attention.
When reviewing the indictment, Counsel testified that it appeared to be different, but that he
anticipated and was made aware of that the witness’ testimony at trial would be that she did not
see the shot until afterward, and he did not think to challenge the indictment on that basis.

However, a motion to quash an indictment tests only the facial validity of the indictment.
See S.C. Code Ann. § 17-19-90 (2014). “A motion to quash does not test the sufficiency of the
State’s evidence; the sufficiency of the evidence can properly be challenged only by 2 motion for
a directed verdict following the State’s presentation of its case at trial.” State v. Massey, 430 S.C.
349, 359, 844 S.E.2d 667, 671 (2020). Applicant’s allegations at the evidentiary hearmg did not
raise an issue with the facial validity of the indictment, but rather appears to raise an issue with the
sufficiency or type of proof offered by the State. Moreover, this Court has reviewed the indictment
and finds it was indeed facially valid, and Counsel had no viable objection to make. The Court
therefore finds Counsel was not deficient, nor was Applicant prejudiced by Counsel’s failure to
challenge the indictment.

This allegations is dismissed with prejudice, and relief is denied.

E. Failure to Object to Sentencing
Applicant contends that trial counsel was ineffective for failing to object to the Trial

Judge sentencing Applicant to five years for the possession of a weapon during the commission

4 Counsel moved for a directed verdict at the close of the State’s case. Trial Tr. pp. 406.
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of violent crime when he was sentenced to life without parole for murder. This court agrees, and
vacates this sentence.

Trial counsel testified at the PCR hearing that there was no strategic reason to not object
to this sentencg at the trial. He stated that he thought the five years would be overcome by the
murder charge. However, that is an inaccurate characterization of the law. South Caroline Code $

16-23-490 states:

a person is in possession of a firearm or visibly displays what appears to be a
firearm or visibly displays a knife during the commission of a violent crime and
is convicted of committing or attempting to commit a violent crime as defined
in Section 16-1-60, he must be imprisoned five years, in addition to the
punishment provided for the principal crime. This five-year sentence does not
apply in cases where the death penalty or a life sentence without parole is
imposed for the violent crime

South Carolina Code Ann. §16-23-490.
Accordingly, the trial judge’s sentence was improper as he sentenced Applicant to five
years for the possession of a weapon during the commission of a violent crime. Therefore, this

Court vacates Applicant’s conviction for possession of weapon during the commission of a violent

crime.

VII. CONCLUSION

Based on the foregoing, this Court finds and concludes Applicant has establushed the sole
constitutional violation in that he is serving an improper sentence for possession of a weapon
during the commission of a violent crime. Therefore, this application for post-conviction relief is
granted in part and denied in part. This Court finds Counsel was not deficient in any manner, nor

was Applicant prejudiced by Counsel’s representation on all allegations outside the issue of
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Applicant’s improper sentence. Therefore, this Court denies relief on all allegations and dismisses
this PCR action with prejudice as to every allegation outside of Applicant’s improper sentence.
Applicant must file and serve a notice of appeal within thirty days from PCR counsel’s
receipt of Writtgn notice of entry of judgment to secure the appropriate appellate review pursuant
to Rule 203, SCACR. Applicant has a right to appellate counsel’s assistance in seeking review of
the denial of PCR. Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991). Rule 71.1(g), SCRCP,
provides that if Applicant wishes to seek appellate review, PCR counsel must serve and file a

notice of appeal on Applicant’s behalf. Applicant is directed to Rule 243, SCACR, for appropriate

procedures for appeal.

IT IS THEREFORE ORDERED:

1. That the Applicant’s sentence as to the possession of a weapon during the commission of
violent crime is vacated.

2. That the other claims in this Application for Post-Conviction Relief must be denied and
dismissed with prejudice.

AND IT IS SO ORDERED this 2™ day of Qame— 2022,

=

THE HONORABLE EDGAR DICKSON
Presiding Judge
Ninth Judicial Circuit

l&&ﬁg@%, South Carolina
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