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STATEMENT OF ISSUES 


I. Did the lower court err in failing to grant a directed verdict and then judgment 


notwithstanding the verdict where the Respondents failed to adduce evidence 


of all nine elements of fraud, including a lack of evidence of damages 


proximately caused by reliance on any misrepresentation? 


II. Did the lower court err in failing to grant Appellant’s motion for a new trial 


where the record is susceptible only of a reading that the jury gave 


Respondents a verdict only on a theory or theories they expressly were not 


pursuing or which had been dismissed with prejudice? 


III. Did the lower court err in failing to grant Appellant’s motion for a new trial 


nisi remittitur where the record is susceptible only of a reading that the jury 


gave Respondents a verdict for damages that could only flow from acts for 


which Respondents expressly were not suing Appellant? 
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ARGUMENT IN REPLY 


 


Appellant, David C. Bryan, III (hereinafter “David”) submits this brief in reply to the 


brief submitted by the Respondents, Elisa Montgomery Edwards (hereinafter “Elisa”) and 


Emily Cecile Edwards (hereinafter “Emily”).  The Respondents’ brief does not refute David’s 


argument – it supports it.  The Respondents point out in their brief that, in the light most 


favorable to them, their damages are the trust distributions they did not receive – damages 


caused by David’s improper estate administration and conversion of that money, not by any 


false statement David made. 


I. The Respondents tell the court that their damages flow from improper estate 


administration and conversion – causes of action on which David had already 


gotten summary judgment.  


 


In arguing that they have damages caused by the fraud they claimed David committed, 


i.e., him lying to the Respondents about what trust distributions they were going to get, the 


Respondents point only to them not receiving those trust distributions.  (Initial Brief of 


Respondents pp. 8-9, 13-14.)  Respondents write as follows: 


Respondent Elisa Edwards also testified as to the damages 


consequently and proximately caused by Appellant: 


 


“Q. Okay. Now, have you been damaged by what you have 


stated under oath to be the misrepresentations by your uncle 


about the trust? 


 


A. Well, financially, that was money that I planned on using for 


retirement.  And I never received it and I will never receive it, I 


guess.” 


 


. . . 


 


Respondent Elisa Edwards testified in detail about (a) what the 


amount of money in the “trust” was in September 2020; (b) the 


exact amount of money (distribution) each of the Respondents 


would have received in 2020 if it had been distributed in the 


manner Appellant told the Probate Court he had already done; 
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(c) that she would have invested the distribution as Appellant 


told her he had done; and (d) what the current value of the 


invested money would have been at the date of trial according to 


her investment experience. 


 


. . . 


 


The Respondents’ evidence was clear and convincing that the 


total Respondents’ invested funds, denied to them by Appellant, 


would have been worth Six Hundred Thousand Dollars 


($600,000.00) at a “lowball” rate of interest. 


 


(Initial Brief of Respondents pp. 8-9, 13-14.) 


The denial of these funds to the Respondents, in the light most favorable to the 


Respondents, was caused by David keeping that money for himself through improper 


administration of the estate – not by fraud.  See S.C. Code Ann. § 62-3-703(a).  The 


Respondents’ failure to receive these funds was not caused by David making a 


misrepresentation. 


“Generally, the injured party in a fraud and deceit action is entitled to recover such 


damages as will compensate him for his pecuniary loss and place him in the same position he 


occupied before being defrauded.”  Gilbert v. Mid-South Machinery Co., Inc., 267 S.C. 211, 


223, 227 S.E.2d 189, 194 (1976) (emphasis added, internal citation omitted).  The damages 


recoverable are those that “place him in the same position that he would have occupied had he 


not been defrauded.”  Carter v. Boyd Const. Co., 255 S.C. 274, 282, 178 S.E.2d 536, 540 


(1971).   


Here, the Respondents claimed that the fraud David committed was in telling them 


falsely that money was to be distributed to them from the estate through the trust.  (R. p. 109 


ln. 9 through p. 110 ln. 6, p. 113 ln. 13 through p. 114 ln. 7.)  Had this misrepresentation not 


been made, however, the Respondents would still not have received any more money than they 
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did.  Their failure to receive money was not caused by any fraud of David’s – it was caused, 


in the light most favorable to the Respondents, by David’s improper estate administration and 


conversion of the funds.  The position that the Respondents would have occupied had they not 


been defrauded is a position in which they would not have received any trust disbursements 


from the estate – the same position they were in at trial. 


To sum it up, in the light most favorable to the Respondents, it was not David’s lying 


– not his fraud – that caused the Respondents’ losses; rather, it was David’s mismanagement 


of the estate and misappropriation of estate funds that caused the damages.  The lower court 


allowed the jury to take damages from different unlawful acts – not fraud – and graft them on 


to the fraud claim.  The record is devoid of any evidence of damages that flow from the fraud.  


See Gilbert, 267 S.C. at 223; Carter, 255 S.C. at 282. 


II. David made and renewed the required directed verdict motion.  


Respondents do not quite argue that David’s motion for a directed verdict was 


insufficient, but they erroneously hint that it was not specific enough.  (Initial Brief of 


Respondents p. 12.)  They are not correct.   


David’s attorney interrupted himself during the directed verdict motion.  (R. p. 230 ln. 


17-23.)  Before he did so, however, he pointed out the “failure of evidence” of the fraud claim.  


(R. p. 230 ln. 19-20.)  This was a contention that the record lacked evidence of all of the nine 


elements of fraud.  Mutual Savings and Loan Ass’n. v. McKenzie, 274 S.C. 630, 632, 266 


S.E.2d 423 (1980) (listing nine elements of fraud).  This necessarily included the grounds that 


there was no evidence of damages proximately caused by some misrepresentation of David’s 


– one of the grounds of David’s motion for judgment notwithstanding the verdict or for a new 


trial and the issue that is at the heart of this appeal.    (R. pp. 43, 49-50.) 
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This court has held the following directed verdict motion insufficient to meet the 


minimum specificity requirement of Rule 50(a), SCRCP: 


Your Honor, for the record I’d make a motion for a directed 


verdict as to the second cause of action, which I think would be 


characterized as abuse of process, but I gather from a comment 


you made that you would deny that motion . . . I would not then 


argue that any further. 


 


Sierra v. Skelton, 307 S.C. 217, 220, 414 S.E.2d 169, 172 (Ct. App. 1992). 


That is not the situation here.  Here, David argued the “failure of evidence” of the fraud 


claim, which he argued in his motion for judgment notwithstanding the verdict or for a new 


trial and which he argues in this appeal.  (R. p. 230 ln. 19-20.)  Just because he argues with 


more specificity now does not mean that the directed verdict did not meet the minimum 


threshold. 


In Gordon v. Busbee, this court reversed the denial of a directed verdict that the court 


described being made as follows: 


At the close of all evidence, the Gordons moved for directed 


verdict against George’s estate, arguing the money transferred 


by George should be returned to Clara’s estate because he had 


transferred the funds without Clara's permission. That motion 


was denied, apparently based on the argument that George and 


Clara had made an oral contractual arrangement for the 


execution of these transfers. 


 


397 S.C. 119, 129, 723 S.E.2d 822, 828 (Ct. App. 2012). 


This court held that was sufficient as a directed verdict motion on the basis of a specific 


rule in the specific case of Fender v. Fender, 285 S.C. 260, 329 S.E.2d 430 (1985), that bars 


an attorney-in-fact from making transfers of his principal’s property to himself or a third party 


absent a writing evidencing clear intent to allow such transfers.  Gordon, 397 S.C. at 130-31.  


The court held this “was sufficiently specific to operate as a directed verdict motion for breach 
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of fiduciary duty.”  Id. at 131.  If that was specific enough, the directed verdict motion in the 


instant case was specific enough as well. 


III. Once the estate administration and conversion causes of action were taken off 


the table, the Respondents’ theory – the one used by the court and the jury 


and the one the Respondents argue now – fell apart.  


In the light most favorable to the Respondents, the reason that they received no estate 


funds through the unfunded trust is because David mismanaged the administration of the estate 


and distributed those funds to himself, converting them.  Viewed in that light, some damage 


was caused by David’s failure to properly administer the estate.  See S.C. Code Ann. § 62-3-


703(a).  The Respondents’ causes of action for those things, though, had already been 


dismissed with prejudice, and, as they stated themselves, they did not go to trial against David 


on claims about that.  (R. pp. 9-11, 17-18, p. 110 ln. 23 through p. 111 ln. 6, p. 114 ln. 20-22, 


p. 115 ln. 3-6, p. 155 ln. 5-13.)  With the agreement of the Respondents, the circuit court had 


already granted summary judgment on the causes of action for conversion and negligence per 


se in the estate administration.  (R. pp. 9-11). 


Assessing the record with an eye looking most favorably to the Respondents, the only 


evidence of damages they adduced was damage that flowed from the acts subject of those 


already dismissed causes of action.  The fraud they complain of by David did not cause those 


damages – they suffered no loss because of any representation David made.  If David tortiously 


caused the Respondents to have losses, that was through David’s conversion of funds and 


negligent estate administration.  Once summary judgment was granted on those causes of 


action, the remainder of the Respondents’ case was properly doomed to fail, at least on the 


record created in this case.  (R. pp. 9-11).  The trial court erred in letting it go to the jury and 


in allowing the verdict to stand. 
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CONCLUSION 


 Respectfully, the lower court erred prejudicially in failing to grant judgment 


notwithstanding the verdict or, alternatively, a new trial. 


 


Respectfully submitted, 


 


      /s/ Andrew S. Radeker 


      Andrew S. Radeker 


      S.C. Bar No. 73743 


Harrison, Radeker & Smith, P.A. 


Post Office Box 50143 


Columbia, South Carolina 29250 


(803) 779-2211 


drew@harrisonfirm.com 


Attorney for Appellant 


July 15, 2022 
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STATEMENT OF ISSUES 


I. Did the lower court err in failing to grant a directed verdict and then judgment 


notwithstanding the verdict where the Respondents failed to adduce evidence of 


all nine elements of fraud, including a lack of evidence of damages proximately 


caused by reliance on any misrepresentation? 


II. Did the lower court err in failing to grant Appellant’s motion for a new trial where 


the record is susceptible only of a reading that the jury gave Respondents a verdict 


only on a theory or theories they expressly were not pursuing or which had been 


dismissed with prejudice? 


III. Did the lower court err in failing to grant Appellant’s motion for a new trial nisi 


remittitur where the record is susceptible only of a reading that the jury gave 


Respondents a verdict for damages that could only flow from acts for which 


Respondents expressly were not suing Appellant? 
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STATEMENT OF THE CASE 


 


This is an appeal from the denial of the motion of the Appellant, David C. Bryan, III 


(hereinafter “David”) for judgment notwithstanding the verdict or a new trial, absolute or nisi 


remittitur, following a jury verdict of $600,000.00 for the Respondents, Elisa Montgomery 


Edwards (hereinafter “Elisa”) and Emily Cecile Edwards (hereinafter “Emily”), on the sole claim 


submitted to the jury, fraud.  (R. pp. 1-8, 39-51.) 


David C. Bryan, Jr. (hereinafter “Testator”) died on January 9, 2009, and left a will.  (R. p. 


13, p. 93 ln. 6-10, pp. 314-20.)  Testator’s son, David, served as personal representative of 


Testator’s estate, the Testator’s will was probated, and the estate was closed.  (R. pp. 14-15, 29-


31, p. 94 ln. 24 through p. 95 ln. 23, pp. 314-20.)  Testator’s will created a trust, of which Testator’s 


granddaughter Elisa and her daughter (Testator’s great-granddaughter Emily) were two of several 


beneficiaries.  (R. pp. 314-20.)  The trust provided for the benefit of Testator’s wife for her lifetime, 


then for distribution of the remaining trust assets to the other beneficiaries.  (R. pp. 314-20.)  The 


will gave David complete discretion with regard to what assets, if any, would go into the trust.  (R. 


pp. 314-20.)  Other than some specific devises not at issue here, the share of the Testator’s estate 


that David chose not to place into the trust were devised to David.  (R. pp. 314-20.)  Testator’s 


wife died on October 22, 2009.  (R. p. 97 ln. 22-24.)  In September of 2010, David filed a final 


accounting in the probate court that listed a disbursement of $468,587.06 “to trust[.]”  (R. pp. 321-


22.)  The probate court closed the estate by order dated November 9, 2011.  (R. p. 36.) 


No challenge was brought to any aspect of the estate administration by anyone, including 


Elisa and Emily.  (R. p. 95 ln. 18-23.)  Instead, over six years after the estate was closed, Elisa and 


Emily filed this action against David, suing him for fraud, negligent misrepresentation, conversion, 
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and negligence per se (for violation of duties under the probate code as personal representative).  


(R. pp. 12-28).   


Elisa and Emily’s fraud and negligent misrepresentation claims were based on David 


having “misrepresented or failed to disclose to [Elisa and Emily] as required the true facts about 


the distribution of the Estate of [Testator]” and that he made false “representations as to the status 


and disbursements from that Estate and the Trust[.]”  (R. p. 16).  The fraud claim alleged that Elisa 


and Emily “relied upon the truth of Defendant’s representations or acted in reliance upon the 


nondisclosures in awaiting the distributions from the Estate and Trust” and that their reliance on 


those representations or nondisclosures proximately caused them damages.  (R. p. 16). 


The conversion claim alleged that David “exercised the right of ownership or dominion 


over money that rightfully should have been disbursed to” Elisa and Emily.  (R. p. 18).  Their 


negligence per se claim alleged that David violated his duties as personal representative of the 


estate and that Elisa and Emily “incurred damages as a proximate result of having their funds 


negligently withheld by” David.  (R. p. 18). 


David answered and included a motion for summary judgment in his answer, styling that 


motion as a counterclaim.  (R. pp. 29-36).  Elisa and Emily replied to David’s pleading.  (R. pp. 


37-38).   


Several months before trial, the circuit court granted summary judgment – with the 


agreement of Elisa and Emily – on the causes of action for conversion and negligence per se, 


dismissing those causes of action with prejudice.  (R. pp. 9-11.)  Elisa and Emily did not move for 


reconsideration of that order, nor did they appeal it. 


On October 20, 2020, at the height of the COVID-19 pandemic, the case was tried to a 


jury, with precautionary pandemic-related measures such as wearing of masks by witnesses in 
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place.  (R. pp. 1-8, 39-51, 52-311.)  After the close of the plaintiffs’ case, Elisa and Emily elected 


to drop their negligent misrepresentation claim and proceed solely on their claim for fraud.  (R. p. 


227 ln. 19-20, p. 228 ln. 5-9).  David moved for a directed verdict on the one remaining cause of 


action, for fraud, stating that the plaintiffs had failed to adduce evidence of each element of fraud.  


(R. p. 230 ln. 17-23).  The judge held the motion in abeyance.  (R. p. 231 ln. 9-14).  At the close 


of his own evidence, David renewed his motion for a directed verdict, which the judge denied.  (R. 


p. 271 ln. 23 through p. 272 ln. 2.) 


At numerous times throughout the trial, through Elisa’s witness testimony and through 


statements of plaintiffs’ counsel, Elisa and Emily stated that they were not suing David for 


anything he may have done or omitted as personal representative and that they were not suing 


about the way the Testator’s estate was administered.  (R. p. 110 ln. 23 through p. 111 ln. 6, p. 114 


ln. 20-22, p. 115 ln. 3-6, p. 155 ln. 5-13).  Elisa, on directed examination, testified as follows: 


Q. Are you, in any way, in this case, challenging that transfer of 


property from David C. Bryan, as the personal 


representative, to himself? 


 


A. No, I’m not. 


 


(R. p. 115 ln. 3-6). 


Elisa also testified that her reliance was on the accounting document David had submitted 


to the probate court as personal representative, and that document was what she was relying on in 


saying a fraud had been committed.  (R. p. 148 ln. 4 through p. 149 ln. 2).  She testified that she 


was damaged because she never received the money that she contended would have been 


distributed to her had David distributed money to the trust as he had represented to the probate 


court, and she calculated out for the jury her estimate of what that money would be worth as of the 


day of trial had she received and invested it.  (R. p. 125 ln. 13 through p. 129 ln. 1.) 
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Emily’s deposition testimony was read into the record, and she testified as follows: 


Q. Tell me in your own words what this case is about. 


 


A. So when my great-grandfather died, his estate was supposed 


to be divided.  And my great-uncle didn’t do that and just 


kind of took it all for himself. 


 


(R. p. 254 ln. 13-18.) 


The jury returned a verdict for Elisa and Emily for $500,000.00 in actual damages and 


$100,000.00 in punitive damages.  (R. p. 8.) 


David moved for judgment notwithstanding the verdict, for a new trial absolute, or for a 


new trial nisi remittitur.  (R. pp. 39-51.)  One of the bases for the motion is that the jury’s verdict 


could have been based only on the theory of David’s improper management of the estate, his failure 


as personal representative to distribute to and from the trust – in other words, that there was no 


evidence of damages proximately caused by some misrepresentation of David’s.    (R. pp. 39-51.)  


Elisa and Emily filed a memorandum in opposition to the motion.  (R. pp. 412-15.)  Elisa and 


Emily’s memorandum stated the following: 


Both Plaintiffs’ witness and Defendant testified, without defense 


objection, that Defendant filed documents with the Lexington 


County Probate Court establishing an exact numerical value of the 


“trust” ($468,587.06). Plaintiffs’ witness clearly established that the 


Will in question provided for each Plaintiff to receive one-fourth 


(1/4) of the remaining corpus of the “trust”. Plaintiffs’ witness 


clearly established calculations, based on conservative historical 


performance of the stock market, demonstrating that the “trust” 


funds not distributed by Defendant would have accrued to at least 


Six Hundred Seven Thousand Six Hundred Eighty Dollars 


($607,680).  


 


(R. p. 413.) 


The court reviewed the motion and denied it.  (R. pp. 1-7). 


This appeal followed. 
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STANDARD OF REVIEW 


 Judgment notwithstanding the verdict.  “When reviewing the trial court’s ruling on a 


motion for a directed verdict or a JNOV, this [c]ourt must apply the same standard as the trial court 


by viewing the evidence and all reasonable inferences in the light most favorable to the nonmoving 


party.”  Road, LLC v. Beaufort Cnty., 433 S.C. 164, 174, 857 S.E.2d 371, 376 (Ct. App. 2021) 


(quoting RFT Mgmt. Co. v. Tinsley & Adams L.L.P., 399 S.C. 322, 331–32, 732 S.E.2d 166, 171 


(2012)).  The denial of such a motion is properly reversed where no evidence exists that sustains 


the factual findings implicit in the jury’s decision.  Id. at 175. 


New trial.  The appellate court will not reverse a trial court’s denial of a motion for a new 


trial unless it is controlled by an error or law or is not supported by the evidence.  Duncan v. 


Hampton Cnty. Sch. Dist. No. 2, 335 S.C. 535, 517 S.E.2d 449, 455 (Ct. App. 1999). 


ARGUMENT 


I. The trial court should have granted the motion for judgment notwithstanding the 


verdict.  The only damages evidence adduced at trial connected to David’s actions 


as personal representative – for which Elisa and Emily were not suing him – not 


to any reliance by them on a representation by David.  


 


The nine elements of fraud – the plaintiff’s only tried claim – are “(1) a representation; (2) 


its falsity; (3) its materiality; (4) the speaker’s knowledge of its falsity; (5) his intent that it should 


be acted upon by the person; (6) the hearer’s ignorance of its falsity; (7) his reliance on its truth; 


(8) his right to rely thereon; (9) and his consequent and proximate injury.”  Mutual Savings and 


Loan Ass’n. v. McKenzie, 274 S.C. 630, 632, 266 S.E.2d 423 (1980). 


Generally, the injured party in a fraud and deceit action is entitled to 


recover such damages as will compensate him for his pecuniary loss 


and place him in the same position he occupied before being 


defrauded.  However, only damages which are the natural and 


proximate consequence of the fraudulent misrepresentations of the 


defendant and can be clearly defined and ascertained are 


recoverable. 
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Gilbert v. Mid-South Machinery Co., Inc., 267 S.C. 211, 223, 227 S.E.2d 189, 194 (1976) (internal 


citation omitted). 


The trial court should have granted the directed verdict motion and erred reversibly in 


denying David’s motion for judgment notwithstanding the verdict.  What was placed before the 


jury did not contain any damages caused by David saying something other than the truth – the truth 


being, in the light most favorable to Elisa and Emily, that David had not, in the administration of 


the estate, funded a trust that would have paid Elisa and Emily something.   


If, under the only theory on which the plaintiffs proceeded at trial, David had told the truth, 


Elisa and Emily would simply have known earlier that they would not be receiving any money 


from the trust set up in the Testator’s will – because that was the truth that they complained David 


kept from them.  (R. p. 109 ln. 9 through p. 110 ln. 6, p. 113 ln. 13 through p. 114 ln. 7).  Any 


misrepresentation of this by David did not cause Elisa and Emily not to be distributed their portion 


of estate assets they believed had been placed in a trust.  The only thing that arguably caused that 


was a failure by David to perform his duties as personal representative in administering the estate.   


A personal representative has a duty to settle and distribute the estate 


of the decedent in accordance with the terms of a probated and 


effective will and this code, and as expeditiously and efficiently as 


is consistent with the best interests of the estate. He shall use the 


authority conferred upon him by this code, the terms of the will, and 


any order in proceedings to which he is party for the best interests 


of successors to the estate. 


 


S.C. Code Ann. § 62-3-703(a).  Viewed in the light most favorable to Elisa and Emily, David’s 


failure to do that, to perform his duty as personal representative, is what caused them to suffer any 


damages.  See id.  Emily’s description of what the case was about – that David was supposed to 


divide up the estate but kept it all for himself – is telling.  (R. p. 254 ln. 13-18.)  The jury awarded 


damages consistent with that theory, not on the theory on which the case actually went to trial, and 
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consistent with Elisa’s testimony of what she could have done with the money had it been properly 


distributed to her.  (R. p. 8, p. 125 ln. 13 through p. 129 ln. 1.)  No other evidence of damage was 


adduced.  (R. pp. 52-343).    


David making representations to the effect that the trust had been funded is not what caused 


Elisa and Emily not to get the money the jury’s verdict is based on.  (R. p. 8.)  In other words, 


Elisa and Emily did not adduce evidence to the effect that they were damaged because there was 


a delay of some years in them coming to know that they were not going to receive a portion of 


assets that passed under the Testator’s will.  The “position [Elisa and Emily] occupied before being 


defrauded” was that of receiving nothing through the unfunded trust – exactly the position they 


were in once the misrepresentations were made.  Gilbert, 267 S.C. at 223. 


The reason that Elisa and Emily found themselves receiving nothing through the unfunded 


trust is because David arguably mismanaged the administration of the estate and distributed to 


himself assets to which they would have been entitled.  Viewed in the light most favorable to Elisa 


and Emily, some damage was caused by David’s failure to properly administer the estate.  See 


S.C. Code Ann. § 62-3-703(a).  Elisa and Emily’s causes of action for that, though, had already 


been dismissed with prejudice, and, as they stated themselves, they did not go to trial against David 


on claims about that.  (R. pp. 9-11, 17-18, p. 110 ln. 23 through p. 111 ln. 6, p. 114 ln. 20-22, p. 


115 ln. 3-6, p. 155 ln. 5-13.)   


There is no evidence of damages caused by the fraud the plaintiffs claimed the defendant 


committed.  Evidence of a required element of fraud is lacking.  Mutual Savings and Loan, 274 


S.C. at 632.  The jury’s verdict is unsupported by evidence of damages proximately caused by the 


fraud – failing to tell the plaintiffs that the trust was unfunded – of which the plaintiffs complain; 


thus, the trial court should have granted the motion for judgment notwithstanding the verdict.  
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Road, LLC, 433 S.C. at 175.  No reasonable jury could have reached the verdict that the damages 


awarded here to Elisa and Emily were caused by the fraud on which they went to trial against him.  


See Gastineau v. Murphy, 331 S.C. 565, 503 S.E.2d 712 (1998) (standard for motion for judgment 


notwithstanding the verdict). 


This court should reverse the denial of David’s motion for judgment notwithstanding the 


verdict and enter such a judgment in David’s favor. 


II. The trial court’s decision to deny the motion for a new trial is not supported by 


any evidence. 


 


Alternatively, the court should reverse the denial of David’s motion for a new trial absolute 


or for a new trial nisi remittitur, since that denial is not supported by any evidence of proximately 


caused damages, as noted above.  See Mutual Savings and Loan, 274 S.C. at 632 (elements of 


fraud); Duncan, 517 S.E.2d at 455 (standard of review for denial of motion for new trial).  The 


order denying the motion erroneously states that evidence supporting the verdict was adduced.  (R. 


p. 3.)  Further, even if the court sees what the undersigned does not and determines there is some 


evidence of damages, that evidence is nowhere near the $500,000.00 in actual damages awarded 


by the jury and is, thus, motivated by considerations not found in the evidence and the charged 


law.  This entitles David to a new trial absolute or, failing that, a new trial nisi remittitur even if 


this court does not reverse and enter judgment notwithstanding the verdict.  See Krepps v. Ausen, 


324 S.C. 597, 479 S.E.2d 290, 295-96 (Ct. App. 1996) (standards for new trial regarding excessive 


damages). 


CONCLUSION 


 Respectfully, the lower court erred prejudicially in failing to grant judgment 


notwithstanding the verdict or, alternatively, a new trial.  
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