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| Th1s matter is before the Ad.m1mstrat1ve Law Court (ALC or court) pursuant 1o a Notice of
Appeal ﬁled on March 22 2022 by M1ya S. Freeman (Appellant) The Appellant seeks review of
the South Carolina Department of Employment and Workforce Appellate Panel’s decls1on
affirming the Appeal Tribunal’s decls1on fmdmg that the Appellant filed an untimely appeal to the

Appeal Tribunal and the case was properly dismissed.

After careful consrderatlon of the parties’ briefs; the record, and the appl1cable law, the
| court finds’ that substantral ev1dence in the record supports the Panel’s determmatron that the
Appellant d1d not trmely appeal the claims adjudicator’ s decision to the Tribunal. Accordlngly,
the Panel’s decls1on is affirmed as modified.

4 BACKGROUND

, "The Appellant ﬁled a cla1m for unemployment msurance (UI) benefits on August 25, 2021
The cla,r_msn adJud1cator s deterrmnatron_maﬂed on October 4, 202l held the Appellant indefinitely
disqualiﬁed from benefits effective August 22, 2021, upon finding she voluntarily severed the
employer/employee relationship without 'good cause byﬁlmg for unemployment benefits while on
a leave of absence. The ‘determmation'contained a clea'rand specific notice that the determination
would be ﬁnal unless the Appellant filed an appeal by October 14, 2021. On October 19, 2021,
the Appellant appealed to the Appeal Tribunal. After: an evrdentrary hearmg on the tlmelmess of
the appeal, the Tnbunal found the Appellant’s appeal was untimely and dismissed ’d&e‘éas‘ Ehh
Appellant appealed to the Appellate Panel and the Panel affirmed the Tribunal «#m& hndmg
that the Appellant ﬁled an unt1mely appeal to the Appeal Tribunal and the oase was ﬁr%‘pirlmn

dismissed. : ' '
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- STANDARD OF-REVIEW
 The Department is an “agency” under the Administrative Procedires Act (APA). See
Gibson v. Flo‘rence Country Club, 282 S.C. 384, 386 318 S.E.2d 365, 367 (1984) (finding that the
‘Employment Secunty Commission, a predecessor of the Department was an agency within the
meaning of the APA) Accordingly, the APA’s appellate standard governs appeals from
Department decisions. See S.C. Code Ann. § 1-23-380 (Supp. 2020); S.C. Code Ann §1-23-
600(D) (Supp 2020); szson, 282 S.C. at 386, 318 S.E.2d at 367.
Section 1-23-380(5) of the South Carolina Code prov1des the standard. of review to be
utilized by appellate bodies, including the ALC, when rev1ewmg Department decisions:
The court may not substitute its judgment for the Judgment of the agency as to the.
weight of the evidence on questions of fact.. The court may affirm the decision of
the agency or remand the case for further proceedmgs The court may reverse or

modify the decision if substantial rights of the appellant have been prejudiced
- because the administrative findings, inferences, conclusions, or decisions are:

. (a) inviolation of constitutional or statutory provisions;
(b) in excess of the statutory authority of the agency;
(c) made upon unlawful procedure;
- (d) affected by other error of law;
(e) clearly erroneous in view of the rehable probat1ve and’
substantial evidence on the whole record; or
(f) arbitrary or capricious or characterized by abuse.of dlscretlon or
clearly unwarranted exercise of discretion.
S.C. Code Ann § 1-23-380(5) (Supp 2020); S.C. Code Ann, § 1-23- 600(E) (Supp. 2020)
(d1rect1ng adm1mstrat1ve law judges to conduct appellate review in the same manner as prescribed
in Section 1-23-3 80)
- This court’s review in appell‘ate cases is Iimited to.the record. See S C. Code Ann.
§ 1-23-3 80(4) (Supp. 2020), SCALC Rule 36(G) “Substantial evidence’ is not a mere scintilla
of evidence nor the evidence viewed blindly from one side of the case, but is evidence which,
considering the record as a Whole, would allow-reasonable;rmnds to reach the conclusion that the
administrative agenoy‘reac'hed.. ead? La;:k’;?. Bi-Lo, Inc., 276 S.C. 130, 135, 276 S.E.2d 304, 306
(1981). “The limited substantial evidence standard of review is intended only to assure that the
[agency’s] action is properly supported -and that, therefore, no abuse of delegated authority
occurred.” Fast Stops, Inc. v. Ingram, 276 8.C. 593, 595, 281 S.E:2d 118, 119 (1981). Thus, the -

fact that the record, when considered as a whole, presentsA the possibility of drawing two
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inconsistent conclusions from the evidence does not prevent the agency’s findings from being
supported by substantial evidence. Watérs-v. S.C. Land Res. Conservation Comm’n,321 S.C. 219,

226, 467 S.E.2d 913, 917 (1996). | o
In applying the substantial evidence rule, the factual findings of the administrative agency
are pte_sﬁmed to be eoi'rect. ‘Rodney v. Michelin Tire C’orp.,_320 S.C. 515, 519, 466 S.E.2d 357,
359 (1996). A reviewing court is prohibited from-subs_t_ithﬁng ‘its. judgment for that of the agency
as to the weight of the evidenee‘, on éﬁestions of fact for which there is room for a difference of
intelligent opihidn. See Byerly Hosp. v. S.C. Stq’té Health & Human Servs. Fin, Comm 'n,319S.C.
225,229,460 S.E.2d 383, 386 (1995). Accordingly, “a reviewing court will not overturn a"f'mding ‘
“of fact by an- adm1mstrat1ve agency ‘unless there is no reasonable probab111ty that the facts could
be as related by a witness upon whose testimony the fmdmg was based.’” Sea Pines Ass’n for
Prot. of Wildlife, Inc. v. S.C. Dep 't of Nat. Res., 345 S.C. 594, 603-04, 550 S.E.2d 287, 292 (2001).
The party challen‘ging an agency action on appeal has the burden of proving eonvincingly that the
agency’s decision is unsupported by substantial evidence. Waters, 321 S.C. at 226, 467 S.E.2d at

917. ' |
| DISCUSSION

A claimant wishing to appeal from the initial. determmatlon of a Department claims
adJudlcator must file the appeal “ not later than ten days after the determination was mailed to his
last known address.” S.C. Ann..§ 41-35 660 (2021); see also S.C. Code Ann. Regs. 47-51(A)(1)
(Supp 2020) (“The party appealing from any determination of a cla1ms adjudicator . . . shall file
electronically, by fax, by ma11 or otherwise deliver to the Department a Notice of Appeal setting
forth the grounds for the appeal:”). Unfortunately, “[t]he service of a notice of appeal is a
|ur1sd1ct10nal requlrement and the time for service may not be extended by this Court.” Hillv.
'S'C Dep’t ofHealth and Env’t Control 389 S.C. 1, 21, 698 S.E2d 612, 623 (2010); see also
4llison v. W.L. Gore & Assoc., 394 S.C. 185 188 714 S.E2d 547 549 (2011) (“[T]he question of
,omphance with rules, regulations, and statutes govermng an appeal is one of appellate jurisdiction
.. Accordmgly, “the failure to comply W1th procedural reqmrements for an appeal divests a
sourt of appellate jurisdiction . . . .” State . Brown, 358 S.C.382, 387, 596 S.E.2d 39, 41 (2004).
In tﬁis case, the Appellant acknowledges that her appeal to the Appeal Tribunal was
mtimely, however, the Appellant argﬁ_es that her untimeliness was due to diagnosed medical

onditions for which she had requested medical leave from her employer, Amazon Com Services
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Inc (Employer or Respondent). |
While the court is sympathetic to the Appellant’s situation, substantial evidence in the

record supports the Panel’s determination that the Appellant did not timely appeal the claims
adjudicator’s decisioh to the Tribunal. Consequently, the claims adjudicator’s determination that
the Appellant is ineligible for UI beneﬁts because she voluntarily severed the employer/employee
_relationship without good cause by filing for unem‘plbymer_fc benefits while on a leave of absence
must stand. See Atl. Coast Builders and C‘ontrdct'ors, LLC v: Lewis, 398 S.C. 323, 329,730 S.E.2d
282, 285 (2012) (“[Aln unappealed ruling, right 6r mong, is the law of the case.”). Therefore,

based on the foregoing,

IT IS HEREBY ORDERED that the Départment’s determination is AFFIRMED.

AND IT IS SO ORDERED. _ . '/.-'-”-\ '
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' VS‘. PhﬂlpLensQ/
Administrative Law Judge
June 21, 2022
Columbia, South Carolina



CERTIFICATE OF SERVICE

I, Erika S. Easler, hereby certify that I have this date served this Order upon all parties to
this cause by depos1t1ng a copy hereof, in the United States mail, postage paid, or by electronic
~ mail to the address prov1ded by the parw(1es) and/or thelr attorney(s).

@agé’q

Erika S. Easler -
Judicial Law Clerk

June 21, 2022
Columbia, South Carolina



