
\!rbe ~upreme QCourt of ~outb QCaroltna 

Enersys Delaware, Inc, Appellant, 

v 

Tammy Hopkms, Respondent 

The Honorable George C James, Jr 
Sumter County 

Tnal Court Case No 2011-CP-43-00179 

ORDER 

Pursuant to Rule 204(b) of the South Carolma Appellate Court Rules, 

thIS appeal IS hereby certified for reVieW by the South Carolma Supreme 

Court Upon receIpt of thIS order, the Court of Appeals IS hereby dIrected to 

forward the case file, all records and bnefs and any exhIbIts on file to thIS 

Court 

IT IS SO ORDERED 

I, 

/' I ~J 
"-

Columbia, South Carolma 
~ i 

I I 

July 2"5, 2012 



cc WIlham H Floyd, III, EsqUIre 
Angus Macaulay, Esquire 
George A Harper, Esquire 
The Honorable Jenny Kltchmgs 

; 
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NEXSENlpRUET 

Charleston 

Charlotte 

Columbia 

Greensboro 

Greenville 

Hilton Head 

Myrtle Beach 

Raleigh 

1230 Main Street 
SUite 700 (29201) 

PO Drawer 2426 
Columbia SC 29202 

www nexsenpruet com 

The Hon V ClaIre Allen 
Deputy Clerk 
S C Court of Appeals 
Post Office Box 11629 
ColumbIa, SC 29211 

December 6,2011 

Wilham H Floyd III 
Member 

Certified Employment & Labor Law Specialist 
Admitted In SC 

DEC 0 6 2011 

Be COurt at ADDII<iI~ 
Re EnerSys Delaware Inc v Tammy Hopkms 

Case No 2011-CP-43-000179 
Appeal No 2011193446 

Dear Ms Allen 

On behalf of Appellant EnerSys Delaware Inc, please find the followmg 
enclosed for fihng, pursuant to seA C R 210-211 

(1) An ongmal and fifteen (15) copIes of the Fmal Bnef of Appellant, one 
copy unbound, 

(2) An ongmal and fifteen (15) copIes of the Fmal Reply Bnef of Appellant, 
one copy unbound, 

(3) An ongmal and one (1) copy of the Proof of SerVIce, 

(4) An ongmal and one (1) copy of the CertIficate of Counsel, and 

(5) An ongmal and fifteen (15) copIes of the Record on Appeal, one copy 
unbound 

Please return one file-stamped copy of each Item VIa our couner By copy of 
thIS letter, we are servmg the same upon counsel for the Respondent 

Please contact us If we can be of addItIonal assIstance 

T 803 253 8201 
F 803 727 1436 

E WFloyd@nexsenpruet com 
Nexsen Pruet LLC 
Attorneys and Counselors at Law 



The Hon V ClaIre Allen 
December 6,2011 
Page 2 

WHF/Jab 
Enclosures 
cc George Harper, EsqUIre 

Angus H Macaulay, EsqUIre 

-



W:be $)outb QCaroltna QCourt of ~ppeaIs' 

TANYA A GEE 
CLERK 

V CLAIRE ALLEN 
DEPUTY CLERK 

George A Harper, EsqUlre 
1229 Lmcoln St 
ColumbIa, SC 29201 

February 3, 2012 

Re Enersys Delaware v Hopkms, Tammy 
2011191446 

Dear Mr Harper 

POST OFFICE BOX 116 9 
COLUMBIA SOUTH CAROLINA 29 11 

10 15 SUMTER STREET 
COLUMBIA SOUTH CAROLINA 29'01 

TELEPHONE (803) 734 1890 
FAX (803)7341839 

WWW sccourts org 

The followmg Order has been endorsed on your MotIOn to Serve and FIle Out of TIme m the 
above entitled case on appeal 

"Granted 

February 03, 2012 " 

John Cannon Few C J 
For the Court 

By sl V Claire Allen 
Deputy Clerk 

Please be advIsed that the Record on Appeal and all Fmal Bnefs WIll be submItted for the 
Court's consIderatIOn 

TAGllaf 
cc WIlham H Floyd, III, EsqUlre 

Angus Macaulay, EsqUlre 

r 



THE STATE OF SOUTH CAROLINA 
IN THE COURT OF APPEALS 

APPEAL FROM SUMTER COUNTY 
COURT OF COMMON PLEAS 

The Honorable George C James, Jr Circuit Court Judge 

Case No 2011-CP-46-000179 

EnerSys Delaware Inc, Appellant, 

v 

Tammy Hopkins, Respondent, 

MOTION TO SERVE AND FILE OUT OF TIME 

Comes now, Tammy Hopkins, by and through her counsel of record and files thiS, 

her motion to serve and file out of time her Final Bnef In the above-captioned matter and 

would show the Court as follows 

Counsel for the Respondent received from the Court a notice of a filing deficiency by 

the Appellant's In ItS preparation of the Record on Appeal Counsel erroneously 

assumed this notice changed the due date for Respondent's Final Bnef By letter dated 

January 6, 2012, this Court corrected counsels error and this Motion IS filed within the 

time reqUirements of that letter Accordingly, counsel respectfully moves to be allowed 

to serve and file her final bnef out of time 

QF(,,14' l Vv,n 
JAN 1 7 20'2 

~lJ lJUurt ot Appea\S 



Respectfully submitted, 

January, 17, 2012 Harper 

1229 Lincoln Street 
Columbia, SC 29201 
(803) 730-1570 
sharperg@mac com 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing motion was served on counsel for the 
Appellant by hand delivery on this 17th day of January, 2012 

----------------~G~RA~NTcO 
JOHNC 
FORiH 



Tel (803) 730-1570 
Fax (803) 779-9628 

Via Hand Delivery 

The Honorable Tanya A Gee, Clerk 
The South Carolina Court of Appeals 
1015 Sumter Street 
Columbia, South Carolina 29201 

Law Office of, 
George A Harper 
1229 LIncoln Street 
ColumbIa, SC 29201 

January 17, 2012 

sharperg@mac com 

Re EnerSys Delaware, Inc v Tammy Hopkms 
Case No 2011193446 

Dear Ms Gee 

Enclosed for filing are Respondent's Motion to Serve and File Out of Time Its 
Final Bnef, Respondent's Final Bnef, and Respondent's Certificate of Compliance with 
Rule 211 (b) Copies of all these documents have been served on counsel for the 
appellant 

Thank you for your attention to these matters, 

GAH/pn 

CC, William H Floyd, III 

\\F('lHVV,u 
JM~ 1 7 20W 

SC liuun 01 Appea\S 



m::b~ $>outb <taroltna <tourt of ~ppeals 
TANYA A GEE 

CLERK 

V CLAIRE ALLEN 
DEPUTY CLERK 

George A Harper, Esquue 
1229 Lmcoln St 
ColumbIa, SC 29201 

January 6, 2012 

Re Enersys Delaware v Hopkms, Tammy 
2011193446 

Dear Mr Harper 

POST OFFICE BOX 11629 
COLUMBIA SOUTH CAROLINA 29"11 

1015 SUMTER STREET 
COLUMBIA, SOUTH CAROLINA 29201 

TELEPHONE (803) 734 1890 
FAX (803) 734 1839 

V. ww sccourts org 

Our records mdicate that the Respondent's Fmal Bnefm the above matter should have 
been served and filed by December 6, 2011 You must file the bnef and a MotIon to Serve and 
FIle Out of TIme withm ten (10) days of thIS letter, or any bnef subsequently filed may not be 
conSIdered 

TAG/laf 
cc WIlham H Floyd, III, EsqUIre 

Angus Macaulay, EsqUIre 



m::be ~outb QCaroltna QCourt of ~ppeaIs' 
TANYA A GLE 

CLERK 

V CLAIRE ALLEN 
DEPUTY CLERK 

December 12, 2011 

WIllIam H Floyd, III, EsqUIre 
I 

Angus Macaulay, EsqUIre 
N exsen Pruet, LLC 
PO Drawer 2426 
ColumbIa, SC 29202 

Re Enersys Delaware v Hopkms, Tammy 
2011193446 

Dear Counsel 

" 

POST OFFICE BOX 116'9 
COLUMBIA SOUTH CAROLINA 29'11 

1015 SUMTER STREET 
COLUMBIA, SOUTH CAROLINA 9'01 

TELEPHONE (803) 734 1890 
FAX (803) 734 1839 

www sccourts org 

We have receIved the Record on Appeal, Fmal Bnef of Appellant and Fmal Reply Bnef of 
Appellant m the above case However, accordmg to Rule 267 of the South Carolma Appellate 
Court Rules, you must mclude all counsel of record on the cover of the Record on Appeal 
AddItIonally, you must provIde a CertIficate of Counsel for the Record on Appeal accordmg to 
Rule 210(g) ofthe South CarolIna Appellant Court Rules Accordmg to Rule 267(e) of the 
SCACR, the covers of the Record on Appeal shall be of a matenal not less than 50 pound weIght 
and not glassme 

Furthermore, the copIes of the final bnef and reply bnef are stapled Accordmg to Rule 267( d), 
If staples are used to bmd the volumes, the spmes of the volumes shall be bound WIth heavy tape 

WIthm ten days of the date of thIS letter, please arrange for a representatIve from your office to 
come to the Court of Appeals filmg desk on the 1 st floor of the Edgar A Brown BUIldmg to make the 
requIred correctIOns and provIde the CertIficate of Counsel for the Record on Appeal We request 
that you notify thiS office when someone will be arnvmg to make the correctIOns so the 
documents Will be available Without delay 

y yours, vA 'r 
TAG/laf 
cc George A Harper, EsqUIre 



/ 

mue ~outu ([arolIna ([ourt of ~ppeaIs 
TANYA A GeE 

CLFRK 

V CLAIRE ALLEN 
DEPUTY CLERK 

WlllIam H Floyd, III, EsqUIre) 
Angus Macaulay, EsqUIre 
Nexsen Pruet, LLC 
P 0 Dlawer 2426 
ColumbIa, SC 29202 

George A Harper, EsqUIre 
1229 Lmcoln St 
ColumbIa, SC 29201 

October 24,2011 

Re Enersys Delaware v Hopkms, Tammy 
2011193446 

Dear Counsel 

POST OFFICE BOX 11629 
COLUMBIA SOUTH CAROLINA 9?11 

1015 SUMTER STREET 
COLUMBIA SOUTH CAROLINA 29?01 

TELEPHONE (803) 734 1890 
FAX (803) 734 1839 

www sccourts org 

All partIes are advIsed that the ongmals of all records on appeal and final bnefs filed wIth 
the appellate courts are scanned Therefore, m accordance wIth the May 1, 2008 Amendment~ to 
the South Carolma Appellate Court Rules, DO NOT staple, spIral bmd, velobmd, or otherwIse 
permanently bmd the ORIGINALS of these documents The ongmal bnef(s) and record on 
appeal should stIll have front and back covers m comphance wIth Rule 267(e) of the South 
Carolma Appellate Court Rules, but should not be bound You may secure the ongmals wIth 
paper clIps, bmder clIps, rubber bands, by placmg them m large envelopes, or by any other 
slmllar means that wIll keep the pages together wIthout bmdmg or hole-punchmg All COPIES 
of the record on appeal and final bnefs should be bound as specIfied m the South Carolma 
Appellate Court Rules ' 

We suggest that large parcels such as copIes of final bnefs and the Record On Appeal be 
sent dIrectly to the Court Via the street address 1205 Pendleton Street, ColumbIa, S C 29201 
Thank you for your attentlOn to thIs 

If you have any questlOns, please do not hesItate to contact thIs office 

Very tr~ Jj--
TAG/laf 



THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

APPEAL FROM SUMTER COUNTY 
Court of Common Pleas 

The Honorable George C James, Jr, CIrcmt Court Judge 

Case No 20 11-CP-46-000 179 

EnerSys Delaware, Inc Appellant, 
v 

Tammy Hopkms Respondent 

PROOF OF SERVICE 

I hereby certIfy that I have served the foregomg Reply Bnef of Appellant on the 

Respondent by causmg to be hand-delIvered a copy of the same on October 17,2011 at the office 

of Respondent's Counsel of Record, George Harper, Esq, 1229 Lmcoln Street, Columbia, South 

CarolIna 29201 



October 17,2011 m H Floyd, III 
Angus Macaulay 
NEXSEN PRUET, LLC 

Bar #10246 
Bar #15044 

1230 Mam Street, SUIte 700 (29201) 
Post Office Drawer 2426 
ColumbIa, South Carolma 29202 
803 771 8900 
WFloyd@nexsenpruet com 
AMacaulay@nexsenpruet com 

Attorneys for Appellant 
EnerSys Delaware Inc 
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NEXSENlpRUET 

Charleston 

Charlotte 

Columbia 

Greensboro 

Greenville 

Hilton Head 

Myrtle Beach 

Raleigh 

1230 Main Street 
SUite 700 (29201) 

PO Drawer 2426 
Columbia SC 29202 

Wilham H Floyd, III 
Member 

Certified Employment & Labor Law Specialist 
Admitted In SC 

October 17, 2011 

The Hon V Clalfe Allen 
Deputy Clerk 
S C Court of Appeals 
Post Office Box 11629 
ColumbIa, SC 29211 

Re EnerSys Delaware Inc v Tammy Hopkms 
Case No 2011-CP-43-000179 
AppealNo 2011193446 

Dear Ms Allen 

Enclosed for filmg please find the ongmal and two copIes of Appellant 
EnerSys Delaware Inc's Reply Bnef and Proof of SerVIce Please return file­
stamped copIes VIa our couner Please note that a techmcal error has placed the text 
of Footnote 4 one page before the note appears m the bnef text ThIS error WIll be 
corrected when EnerSys submIts ItS Fmal Bnef 

By copy of thIS letter, we are servmg the same upon counsel for the 
Respondent 

Please contact us If we can be of addItIOnal aSSIstance 

WHF/gpc 
Enclosures 
cc George Harper, EsqUire 

Angus H Macaulay, EsqUire 

T 803 253 8201 
F 803 727 1436 
E WFloyd@nexsenpruet com 
Nexsen Pruet LLC 

J 

QF('lUVE)) 
OCT 1 7 2011 

SL Gourt of Appeals 
www nexsenpruet com Attorneys and Counselors at Law 



THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

APPEAL FROM SUMTER COUNTY 
Court of Common Pleas 

The Honorable George C James, Jr , CIrCUlt Court Judge 

EnerSys Delaware Inc 

Tammy Hopkms 

Case No 2011-CP-46-000179 

Appellant, 
v 

Respondent 

REPLY BRIEF OF APPELLANT 

WIllIam H Floyd, III 
Angus H Macaulay 
NEXSEN PRUET, LLC 
1230 Mam Street, SUlte 700 (29201) 
Post Office Drawer 2426 
ColumbIa, South CarolIna 29202 
(803) 771 8900 
WFloyd@nexsenpruet com 
AMacaulay@nexsenpruet com 

Attorneys for Appellant 
EnerSys Delaware Inc 
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I ARGUMENT 

THE LOWER COURT ABUSED ITS DISCRETION IN DENYING ENERSYS' 
MOTION TO DISQUALIFY HARPER, BECAUSE IT REQUIRED ENERSYS TO 
SHOW THAT HARPER ACTUALLY POSSESSES CONFIDENTIAL 
INFORMATION INSTEAD OF DEMONSTRATING RISK OF DISCLOSURE 

A The Lower Court Faded to Properly Apply the "SubstantIal 
RelatIonship" Test 

Rule 1 9's "substantIal relatIOnshIp" test reqUIres dIsqualIficatIOn when there "IS a 

substantIal nsk that confidentIal factual mfonnatIon as would nonnally have been 

obtamed m the pnor representatIOn would matenally advance the clIent's posItIon m the 

subsequent matter" S C A C R 407, Rule 1 9 cmt 3 The movmg party need not 

IdentIfy specIfic facts learned m the pnor representatIOn, because "[a] conclUSIOn about 

the posseSSIOn of such mfonnatIOn may be based on the nature of the servIces the lawyer 

provIded the fonner clIent and the mfonnatIon that would m ordmary practIce be learned 

by a lawyer provIdmg such serVIces" Id 

The lower court applIed the wrong legal standard, and thus abused ItS dIscretIOn, 

when It reqUIred EnerSys to IdentIfy specIfic confidentIal facts learned m Harper's pnor 

representatIon of EnerSys m order to JustIfy dIsqualIficatIOn Contrary to the court's 

rulmg, Harper's knowledge of EnerSys' confidentIal "personnel deCISIOns, agreements, 

polIcIes, procedures, and lItIgatIOn strategIes"l does warrant dIsqualIficatIOn, because It IS 

thIS kmd ofmtllnate familIanty WIth a former chent's legal affairs that can be used to that 

clIent's dIsadvantage m a later case See e g Stltz v Bethlehem Corp, 650 F Supp 914, 

917 (D Md 1987) (disqualIfymg attorney III age dIscnmmatIOn case because hIS pnor 

representatIOn of the defendant III "reductIOns m force and gnevance proceedmgs made 

See Order at 5 

2 



hIm famihar wIth Bethlehem's personnel pohcles and procedures, and that famihanty 

could be used to Bethlehem's dIsadvantage m StItz' SUIt ") 

In support of the lower court's apphcatIOn of the "substantial relatIOnshIp" test, 

the Respondent argues that "the lower court concluded that there was nothmg m Harper's 

fonner representatIon of EnerSys that show (SIC) eIther that (1) Harper had confidentIal 

mfonnatIOn WhICh would be relevant to the Hopkms matter, or (2) that the nature of the 

servIces Harper had rendered for EnerSys led to the conclusIOn that Harper would 

possess such mfonnatIOn" Respondent's Bnef at 9 ThIS statement does not accurately 

represent the analysIs or conclusIOns of the lower court 

In fact, the lower court's error IS that It only addressed the first conclusIOn lIsted 

by the Respondent m concludmg that no substantIal relatIOnshIp eXIsted among Harper's 

pnor representatIOn of EnerSys and current representatIOn of the Respondent WhIle 

cItmg the correct standard, the lower court ~ engaged m the analysIs reqUIred by 

Rule 1 9's "substantIal relatIOnshIp" test because It faIled to consIder the nsk that Harper 

learned confidentIal mfonnatIon whIle representmg EnerSys that could be relevant to the 

Respondent Instead, the court equated the "substantIal relatIOnshIp" test to a rule 

requmng EnerSys to prove that Harper actually learned matenal confidentIal factual 

mfonnatIon m order to JustIfy dIsqualIficatIOn Because the lower court faIled to properly 

apply the "substantIal relatIOnshIp" test, the court's Order denymg EnerSys' motIon to 

disquahfy Harper IS controlled by an error of law amountmg to an abuse of dIscretIOn 2 

2 See e g NCK Org Ltd v Bregman 542 F 2d 128 134 (2d Clr 1976) ( [T]he court need not mqUire 
whether the lawyer dId m fact receIve confidentIal mformatlOn It may be presumed that [the lawyer] 
possessed confidences of hIS chent and the posslblhty that breach of these confidences was commItted 
by [the lawyer] IS suffiCIent to make dlsquahficatlOn a necessary and deSIrable remedy to enforce the 
lawyer s duty of absolute fidelIty and to guard agamst the danger of madvertent use of confidentIal 
mformatlOn ) (mternal quotatIOns and CItatIOns omItted) 

3 



B The Townsend DecISIon Reflects the Error III the Lower Court's 
ApplIcatIOn of the "Substantial RelatIOnship" Test 

The Respondent argues that the South Carohna Supreme Court's declSlon m 

Townsend v Townsend supports the lower court's mSIstence on the IdentIficatIOn of 

specIfic facts learned m the pnor representatIOn that would be relevant to the subsequent 

representatIon m order to JustIfy disquahficatIon See Townsend v Townsend, 323 S C 

309, 474 S E 2d 424 (1996) The Respondent's rehance on Townsend to support her 

posItIon IS mIsguIded, because Townsend reaffirms that a commonahty of relevant facts 

or legal Issues IS expressly not requIred to estabhsh a substantIal relatIOnshIp 

Townsend mvolved a lawyer who served as a guardIan ad htem m a chIld custody 

proceedmg and then, several years later, brought an actIOn on behalf of the chIld's father 

for a reductIOn m hIS chIld support obhgatIons Id at 315, 474 S E 2d at 428 The day of 

the ments heanng, the famIly court Judge moved sua sponte to disquahfy the lawyer after 

learnmg of hIS pnor role as the chIld's guardIan ad htem Id at 312, 474 S E 2d at 426 

In affirmmg the disquahficatIon, the Supreme Court emphasIzed the objectIve 

nature of the "substantIal relatIonshIp" test, restatmg the standard as one JustIfymg 

dIsqualIficatIOn when the lawyer "would have or reasonably could have learned 

confidentIal mformatIOn m the first representatIOn that would be of sIgmficance to the 

second" Id at 317, 474 S E 2d at 429 (emphasIs m ongmal) The Townsend Court dId 

not reqUIre IdentIficatIOn of any specIfic factual similantIes or common legal Issues 

shared between the two matters, and m fact acknowledged that the lawyer, hke Harper m 

thIS case, "clmms none of the same mformatlOn was actually used m the two matters" Id 

The Court cItes no specIfic facts that even mIght have been learned m the pnor 

representatIon that could be relevant to the second matter and acknowledged that there 

4 



may not be any such facts It was the "nsk that mformatIon he gamed dunng the 

[prevIOUS] matter mlght prove relevant" to the current matter that reqUIred 

disquahficatIon Id at 317-18, 474 S E 2d at 429 (emphasIs added) 

Townsend reflects that the proper focus of the "substantIal relatIOnshIp" mqUIry IS 

on the rzsk of dIsclosure of confidentIal mformatIOn as a means of emng on the sIde of 

promotmg candId dIsclosure between attorneys and chents 3 See also NCK, 542 F 2d at 

134 ("Where It can reasonably be smd that m the course of the former representatIOn the 

attorney mIght have acqUIred mformatIon related to the subject of hIS subsequent 

representatIOn, It IS the court's duty to order the attorney disquahfied ") (mternal cItatIOn 

omItted) The lower court's cItatIOn to Townsend but mSIstence that EnerSys IdentIfy 

facts learned m Harper's representatIon of EnerSys to prove a "substantlal relatIonshIp" 

was error 

3 Instead of requmng a commonahty of law and fact the Townsend Court based Its dlsquahficatlOn 
declslOn on the confidentiality ratlOnale underlYIng Rule I 9 findmg that the guardian ad litem s hybrId 
role of both ascertaInIng the child s best Interests through fact InvestlgatlOn and advocatmg those Interests 
to the court demands candor so as to ensure the guardian can be an mformed representative of the parties 
Townsend 323 SCat 316 17 474 S E 2d at 428 29 ThiS ratlOnale supported dlsquahficatlOn even though 
the guardian ad htem did not have a lawyer chent relatlOnshlp With the chent nor any absolute duty of 
confidentiality because [s]uch a constructlOn of the phrase substantially related furthers the policy 
ratlOnale of encouragIng candid disclosure to the lawyer guardian Jd at 317 474 S E 2d at 429 

5 



C The Respondent's Reliance on Kaselaan Is Misplaced 

1 Kaselaan focused on a commonalIty of Issues, not a commonalIty 
of facts and law 

The Respondent attempts to dIstmgUlsh Kaselaan by suggestmg that a hIgher 

degree of factual and legal commonalIty eXIsted m Kaselaan than eXIsts m thIS case But 

the Kaselaan court dId not order dIsqualIficatIOn due to a commonalIty of facts and legal 

claIms In fact, lIke the Townsend court, the Kaselaan court expressly rejected the 

argument that a mechamcal companson of fact and law IS reqUIred to establIsh a 

"substantIal relatIOnshIp" warrantIng dIsqualIficatIon See Kaselaan & DAngelo Assocs 

Inc v DAngelo, 144 F R D 235, 243 (D N J 1992) ("Thus, an eXamInatIOn of the 

factual bases underlymg the succeSSIVe representatIOns does not appear partIcularly 

'crucIal' to resolVIng the 'substantIally related' Issue ") 

Rather, the court was concerned wIth an IdentIty of "common Issues regardmg 

[the employer's] employment pohcles and procedures, hmng and termInatIOn cntena, 

and normal course of actIOn In prosecutmg and defendmg employment claIms" Id at 

245 ThIS commonalIty of Issues-not facts or legal claIms-created a "chmate of 

dIsclosure" of relevant confidentIal mformatIOn Id at 244 ("Knowledge of [the 

employer's] tactIcal approach to deahng wIth departmg employees confers a dIStInCt 

advantage ansmg from hIS retentIOn by [the employer] m such employment matters In 

the recent past ") FIndIng that the Issues between those matters were "practIcally the 

6 



same," the court concluded that a substantIal relatIOnshIp was estabhshed and 

dlsquahficatIOn was warranted Id at 244-45 

Applymg the Kaselaan standard to Harper's former representatIon of EnerSys and 

current representatIOn of the Respondent reflects that dlsquahficatIOn IS equally 

warranted m thIS case LIke the dlsquahfied lawyer m Kaselaan, Harper represented 

EnerSys over a penod of four years and handled a broad scope of employment htIgatIon 

LIke the dlsquahfied lawyer m Kaselaan, not all of the matters prevIOusly handled by 

Harper share factual CIrcumstances and legal claIms wIth thIS case But dlsquahficatIOn 

IS reqUIred here, as m Kaselaan, because all of Harper's EnerSys matters shared matenal 

employment-related Issues WIth thIS case mvolvmg EnerSys confidences, mcludmg 

EnerSys' htIgatIon strategy and approach on employment matters and the strengths and 

weaknesses of ItS mternal pohcles and employee agreements 

2 Kaselaan's focus on the sImIlanty of the contracts as reflectIve of 
the sImIlanty of the Issues IS equally compelhng m thIS case 

The Kaselaan court noted that the commonahty of "Issues" between the lawyer's 

pnor and current representatIons was especIally eVIdent when focusmg on one partIcular 

matter WhICh, hke the case at Issue, also mcluded unfaIr competItIon allegatIOns and a 

SImIlar underlymg confidentIahty agreement See Kaselaan, 144 F R D at 244 The 

Respondent mIstakenly equates thIS portIOn of the court's dIscussIOn WIth a reqUIrement 

4 The Respondent argues that the lawyer m Kaselaan actually drafted the exact employment agreement at 
Issue m the subsequent lItigatIOn whIle representlllg the employer and thus "SWitched Sides With respect to 
that agreement ThiS IS mcorrect the lawyer merely assisted III draftlllg an employment termmatlOn 
agreement contammg restnctIve covenants Similar to those found m defendant S contract Id at 244 The 
court found that the similanty m the contracts-not the lawyer s role III draftlllg one or the other-reflected 
the similanty of the Issues at the heart of the litigatIOn thus supportmg disqualificatIOn Id at 244 45 
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of heIghtened factual and legal sImIlanty and argues that the PhlillPS matter and thIS case 

are too dISSImIlar to create a "substantIal relatIOnshIp" 

The Respondent claIms that, unlIke Kaselaan, "the only commonalIty between 

PhlillPS and [thIS case] IS the fact that EnerSys claIms ItS confidentIalIty polIcy IS 

ImplIcated In both cases" Respondent's Bnef at 12 The Respondent's argument also 

mIsses the POInt of the Kaselaan court's dISCUSSIon of the sImIlanty of the contracts at 

Issue In those two matters The court dId not closely examIne the contracts to determIne 

whether theIr sImIlanty was IndIcatIve of a substantIal relatIOnshIp 4 In fact, the only 

sImIlanty IdentIfied by the court, aSIde from the purpose of the employee agreements, 

was that "both agreements contaIn In part IdentIcal defimtIons of the term 'confidentIal 

InfOrmatIOn '" Kaselaan, 144 F R D at 244 n 15 Rather, the court found that because 

the contracts contaIned SImIlar language and were Imposed on employees for a SImIlar 

purpose, the Issues underlYIng those agreements were substantIally related, warrantIng 

dIsqualIficatIOn Id at 244-45 

Harper's pnor representatIOn of EnerSys Included enforcement of a 

confidentIalIty agreement that was functIOnally IdentIcal to the agreement SIgned by the 

Respondent Compare ExhIbIt H (PhIllIps' ConfidentIahty Agreement) to ExhIbIt I 

(HopkInS' ConfidentIahty Agreement) It IS the fact that the constructIon and 

enforcement of a SImIlar confidentIalIty agreement IS at Issue m both Phllllps and thIS 

case, not the presence or absence of factual sImIlantIes regardmg the VIOlatIon of those 

agreements, that supports dIsqualIficatIOn Those simIlantIes create a substantIal nsk that 

the lssues underlymg Harper's enforcement of the confidentIalIty agreement on behalf of 

EnerSys m Phllllps mvolved the dIsclosure of confidentIal mformatIOn that would be 
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relevant to the Respondent See also Jessen v Hartford Cas Ins Co, 3 Cal Rptr 3d 

877, 887-88 (Cal Ct App 2003) (holdmg that a commonahty m the "subjects" between 

the former and current matters, mcludmg mformatIOn related to the evaluatIOn, 

prosecutIOn, and settlement of sImIlar claIms, would be matenal to the current chent and 

sufficIent to establIsh substantial relatIOnshIp despIte legal and factual dissimIlantIes) 

3 The fact that Harper dId not represent EnerSys when the 
Respondent sIgned the confidentIalIty agreement at Issue IS 
Irrelevant 

The Respondent's focus on the "temporal overlap" m Kaselaan as a 

dIstmgUIshmg factor between these two cases IS SImIlarly unavaIlmg The Respondent 

emphasIzes that the lawyer m Kaselaan stIll represented the employer when hIS later 

chent sIgned the employment agreement at Issue there, whIle Harper had not represented 

EnerSys for a year by the tIme the Respondent sIgned her confidentIahty agreement 

Respondent's Bnef at 11-12 ThIS fact made no dIfference m Kaselaan, and It should 

make no dIfference here 

In Kaselaan, It was clear that the employer's former lawyer had not partIcIpated 

m the draftmg of the employee agreement at Issue m the subsequent case 144 F R D at 

244 As such, the fact that the lawyer stIll represented the employer at the tIme that the 

agreement was sIgned by the defendant was not a basIs upon whIch the court found a 

"substantIal relatIOnshIp" warrantmg dIsqualIficatIon Instead, the court naturally 

focused on the employee agreement and underlymg htIgatIOn that the lawyer did work on 

whIle representmg the employer, and ItS simllanty to the employment agreement and 

htIgatIOn at Issue m the mstant case Id at 244-45 The simllanty m the agreements, not 

theIr dates of executIOn, provIded the baSIS for the court's holdmg that the commonahty 

of Issues necessanly mvolved m unfaIr competItIon htIgatIOn agamst a former employee 
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created a "chmate for dIsclosure" of confidentlal mformatIOn that warranted 

disquahficatIOn Id 

The fact that Harper no longer represented EnerSys when the Respondent sIgned 

her confidentIahty agreement IS sImIlarly melevant to the "substantIal relatIonshIp" 

analYSIS EnerSys does not claim that there IS a nsk of dIsclosure of confidentIal 

mformatIon related to the specIfic confidentIahty agreement sIgned by the Respondent at 

the outset of her employment m 2005, Just as the movant m Kaselaan dId not allege that 

the lawyer had confidentIal mformatIOn about the specIfic contract sIgned by the 

employee m that case If that were the case, then the "substantlal relatIOnshIp" analysIs 

would be unnecessary because Harper would be representmg the Respondent m the same 

matter m whIch he prevIOusly represented EnerSys and would qmte hterally be sWItchmg 

SIdes 

Instead, It IS the fact that Harper represented EnerSys m a number of employment-

related matters, mcludmg enforcement of a functIOnally IdentIcal confidentIahty 

agreement m Phllllps, that demonstrates the nsk that Harper gamed confidentIal 

mformatIon m the years he represented EnerSys that would be matenal to the 

Respondent's posItIon The absence of a temporal overlap between Harper's 

representatIOn of EnerSys and the Respondent's executIOn of her confidentIahty 

agreement IS Immatenal to the substantIal relatIonshIp analysIs 

D The Factual DlstmctlOns Between Phtlltps and This Case Do Not 
Affect Their Substantial Relationship 

The Respondent suggests that Phllllps matter IS too factually dIssImIlar to thIS 

case to estabhsh a substantial relatIOnshIp Agam, Respondent mIsses the pomt Phllllps 

IS Important not because of any factual simIlantles between It and thIS htIgatIOn, but 
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because of the nature of the servIces necessanly provIded by Harper and the near 

certamty that Harper acqUIred relevant confidentIal mformatIOn whIle htIgatmg PhllllPs 

specIfically and m hIS representatIOn of EnerSys more generally 

PhllllPs and thIS matter are not merely two "breach of contract" cases WIth no 

factual or legal relatIOnshIp beyond the allegatIOn that some contractual obhgatIon was 

breached Out of the umverse of matters that could fall wIthm the scope of "breach of 

contract" cases, both cases mvolve EnerSys sumg a former Sumter County employee-

the only two such cases brought by EnerSys agamst Sumter-operatIons employees m the 

past decade The same contractual causes of actIOn are alleged agamst both employees 

Both laWSUIts allege the breach of a confidentIahty agreement Both confidentIalIty 

agreements Imposed the same oblIgatIOns on the former employee defendants 5 

DespIte these sImIlantIes, the Respondent argues that the cases cannot be 

substantIally related because "there IS no commonalIty m the way the corporate polICIes 

or contracts were vIOlated" Respondent's Bnef at 12 But thIS dIstmctIOn ImplIes that 

there IS only a nsk that Harper learned relevant confidentIal mformatIOn If the cases were 

5 The Respondent also argues that the confidentIalIty agreement 'can hardly be deemed confidential when 
EnerSys routmely reqUlres Its employees to execute It and EnerSys has used the agreement as exhibIts m 
other lItigatIOn" Respondent s BrIef at 13 ThIS argument mIsses the Importance of the SImIlarIty of the 
confidentIalIty agreements to the substantIal relatIOnshIp test It IS not the terms of the confidentiality 
agreements that reqUlre dIsqualificatIOn It IS the mformatIOn likely acqUlred by Harper In the course of 
enforcmg the agreements The agreement was the oblIgatIOn at the heart of both' breach of contract 
actions Accordmgly It IS neither the eXistence nor the content of the agreement that bolsters the 
substantial relatIOnship between PhIllIps and thiS case It IS the fact that the cntIcal Importance of the 
agreement to both cases mdlcates a substantial nsk that Harper learned confidential mformatlOn related to 
that agreement whIch will materIally benefit the Respondent s pOSItIon III thIS case 
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essentIally IdentIcal, a premIse consIstently rejected by courts applymg Rule 1 9(a) See 

e g Westmghouse Elec Corp v Gulf Oll Corp, 588 F 2d 221, 224 (7th Clr 1978), 

Kaselaan, 144 F R D at 243, Crawford W Long Memonal Hosp of Emory Umv v 

Yerby, 373 S E 2d 749,750-51 (Ga 1988), NCK, 542 F 2d at 134 Surely Harper would 

be expected to learn sIgmficant confidences related to employee confidentIahty matters 

as he guIded EnerSys through the Phllllps lItIgatIOn, even though the preCIse manner m 

WhIch the agreement was breached IS not the same For the Respondent to suggest 

otherwIse amounts to an argument that chent confidences worthy of protectIon by Rule 

1 9's "substantIal relatIOnshIp" standard are hmIted to those learned by a lawyer m the 

earher of two cases whIch are so sImIlar as to be mdIstmguIshable, save the substItutIOn 

of the lawyer's new chent m the later case 

The Respondent's argument that Rule 1 9(a) should be read so narrowly as to 

preclude representatIon only when two cases are factually and legally IdentIcal IS wholly 

mconsIstent wIth "the pohcy ratIOnale of encouragmg candId dIsclosure" that underhes 

Rule 1 9(a) Townsend, 323 Seat 317, 424 S E 2d at 429 Because the low~urt~ 
based ItS demal of EnerSys' motIon to dIsqualIfy Harper on ItS findmg that "[t]here IS no 

sImIlanty between thIS case and the five cases referenced by the plamtIff, except that they 

mvolve dIsputes wIth an employee," see Order at 5, the lower court also faIled to 

properly apply the "substantIal relatIOnshIp" test and thus abused ItS dIscretIOn 

SImIlarly, It makes no dIfference that seven years have elapsed smce Harper last 

represented EnerSys m Phllllps WhIle "[I]nformatIOn acqUIred m a pnor representatIOn 

may have been rendered obsolete by the passage of tIme," seA C R 407, Rule 1 9 cmt 

3, the mere passage of tIme cannot negate the eXIstence of a "substantIal relatIOnshIp" If 
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the dIsclosure of confidentIal mfonnatIOn nsked by the representatIOn could stIll be 

matenal to the lawyer's current clIent See Smith & Nephew Inc v Ethzcon Inc, 98 F 

Supp 2d 106, 109 (D Mass 2000) (reJectmg premIse that fifteen year lapse of tIme 

between representatIOns necessanly erodes nsk of dIsclosure of former clIent's 

confidences when lawyer acknowledged famIlIanty wIth the contracts at Issue) 

The passage of tIme affects the substantIal relatIOnshIp of two matters only when 

the confidentIal mfonnatIOn has become "obsolete" or otherwIse superseded by newer, 

more relevant mfonnatIOn See State ex ref Ogden Newspapers Inc v Wilkes, 566 

S E 2d 560, 564-65 (W Va 2002) ("[O]ld mformatIOn may contmue to be secret and 

thus subject to a broad duty on the part of the lawyer not to reveal or use It adversely 

But If the old mfonnatIOn IS not realIstIcally relevant to the later representatIOn, ItS 

presumed posseSSIOn should not lead to a findmg of substantIal relatIOnshIp ") (mternal 

CItatIOn omItted) If the confidentIal mfonnatIOn learned m the pnor representatIOn IS stIll 

relevant to the former clIent, ItS dIsclosure could matenally advance the later clIent's 

pOSItIon, regardless of the passage of tIme 

In thIS case, the matenalIty of the confidentIal mfonnatIon at nsk of dIsclosure by 

Harper's current representatIOn of the Respondent IS unaffected by the lapse of years 

smce Harper last represented EnerSys EnerSys' polICIes, procedures, employee 

agreements, lItIgatIon strategy and evaluatIOn process, key declSlon-makmg personnel, 

and operatmg structure have remamed conSIstent and confidentIal smce Harper last 

represented EnerSys Because the passage of tIme has not rendered Harper's confidentIal 

knowledge of EnerSys "obsolete," the Respondent's argument that the mfonnatIOn 

learned by Harper IS no longer matenal to the Respondent must fall 
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II CONCLUSION 

For the reasons stated herem, PlamtIff/Appellant EnerSys Delaware Inc 

respectfully requests that the Court reverse Judge James' May 3 order denymg EnerSys' 

MotIon to DIsqualIfy Defendant's Counsel George A Harper, EsqUIre and that Harper be 

dIsqualIfied from further representmg the Respondent m thIS case 

October 17,2011 

Respectfully submItted, 
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Tammy Hopkms, 

v 

Respondent 

The Honorable George C James, Jr 
Sumter County 

Tnal Court Case No 2011-CP-43-00179 

ORDER 

For good cause havmg been shown, the tIme for Appellant's ImtIaI Reply Bnefto be served 

and filed m the above entItled matter IS hereby extended untIl October 27,2011 

IT IS SO ORDERED 

JOHN CANNON FEW, CHIEF JUDGE 
F or the Court 

BY V. ~., .. au-.~ 
CLERK I ' 

Columbia, South Carolma 
cc WIlham H Floyd, III, EsqUIre 
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Court of Common Pleas 

The Honorable George C James, Jr, CIrCUIt Court Judge 

Case No 2011-CP-46-000179 

EnerSys Delaware, Inc Appellant, 
v 

Tammy Hopkms Respondent 

MOTION FOR EXTENSION OF TIME 

Pursuant to S C A C R 263(b), PlamtIffl Appellant EnerSys Delaware, Inc ("EnerSys") 

respectfully requests an extensIOn of tIme m WhICh to file ItS Reply Bnef m thIS matter 

EnerSys' Reply Bnef IS currently due October 6, 2011 EnerSys requests a ten (10) day 

extensIOn so that the deadlIne for filmg the Reply BnefwIll be October 17,2011 
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EnerSys Delaware, Inc Appellant, 
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Tammy Hopkms Respondent 

PROOF OF SERVICE 

I hereby certIfy that I have served the foregomg Mohon for ExtenSIOn of TIme on the 

Respondent by causmg to be hand-delIvered a copy of the same on September 29, 2011, at the 

office of Respondent's Counsel of Record, George Harper, Esq, 1229 Lmcoln Street, ColumbIa, 

South CarolIna 29201 
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Dear Ms Barber 
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Attorneys and Counselors at Law 

Smcerely, 
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Appellant, 
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TO BE INCLUDED IN THE RECORD ON APPEAL 

Respondent proposes the following to be Included In the Record on Appeal 

1 Defendant's Answer and Counterclaim 
2 Exhibit "A" to Defendant's Response to Plaintiff's Motion to Have Defendant's 

Counsel Disqualified 

I certify that this designation contains no matter which IS Irrelevant to th s appeal 
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Appellant, 
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Law Office of, 
George A Harper 
1229 Lmcoln Street 
ColumbIa, SC 29201 

September 23, 2011 

Re Enersys Delaware, Inc v Tammy Hopkins 
Case No 2011-CP-46-000179 

Dear Ms Gee 

sharperg@mac com 

Enclosed please find Respondent's Initial Brief as well as her Designation of Matter 
to Be Included In the Record on Appeal Copies of these documents have been served 
on Counsel for the Appellant 

Thanking you, I remain, 

Yours very truly, 

GAH/pn 

cc Wilham H Floyd, III, Esq 
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I STATEMENT OF THE ISSUE ON APPEAL 

Whether the lower court was correct In denYing Appellant's Motion to Disqualify 
Defendant's Counsel when the Appellant failed to establish any "significant relationship" 
between counsel's prior representation of Appellant and counsel's representation of 
Defendant and Appellant failed to show the eXistence of any confidential information 
counsel could have learned In his prior representation which would be relevant to his 
representation of Defendant 

2 



II STATEMENT OF THE CASE 

Plaintiff/Appellant EnerSys Delaware Inc ("EnerSys" or "the Company") filed this 

case against Defendant/Respondent Tammy Hopkins ("Hopkins") after It terminated her 

employment on January 31, 2011 EnerSys obtained ex parte a temporary restraining 

order and scheduled a hearing for a temporary injunction for February 10, 2011 (Order 

p 1) Hopkins hired George A Harper ("Harper") to represent her Harper had 

previously represented EnerSys but had not done any work for them since 2004 (Order 

p 3) 

EnerSys objected to Harper's representation claiming It was violative of South 

Carolina Rule of Professional Conduct 1 9 ("Rule 1 9") In due course, EnerSys filed a 

motion to have Harper disqualified Following a hearing, on May 3, 2011 Judge James 

Issued an Order denYing EnerSys' motion (Order p 6) On June 2, 2011 EnerSys 

served ItS notice of appeal 
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III STATEMENT OF FACTS 

A Course of proceedmgs and disposition m the court below 

This case was commenced by EnerSys filing a complaint against a former employee, 

Tammy Hopkins, which alleged she downloaded confidential EnerSys payroll 

Information onto her personal computer (Amended Complaint p 12) EnerSys alleged 

she violated ItS policy related to confldentlallnformatJon and obtained, ex parte, a 

temporary restraining order against Hopkins (Amended Complaint p 17-47) Hopkins 

hired Harper to represent her Harper had represented EnerSys over eight years 

before but EnerSys objected to his representation claiming It violated Rule 1 9 On Apnl 

2011 EnerSys filed a motion to disqualify Harper and following receipt of bnefs and a 

heanng the lower court entered an order denYing EnerSys' motion to disqualify Harper 

(Order p 6) 

The lower court first noted that EnerSys claimed that dunng his representation of the 

Company from 2000 until 2004, Harper was given confidential knowledge of ItS 

personnel practices, policies and procedures as well as ItS litigation strategy all of 

which It claimed was protected by the attorney-client pnvllege (Order p 3) The lower 

court also noted EnerSys emphasized Harper's Involvement In EnerSys, Inc v ChoIce 

PhIllIps a case which EnerSys claimed was particularly significant because, according to 

EnerSys It Involved an employee's Improper use of confidential Information In Violation 

of the same personnel policy at Issue In the Instant case (Order p 3-4) 
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Thus the background of the Phillips litigation warrants a close examination Phillips 

had been the Company's personnel manager at a battery manufacturing plant In Sumter 

South Carolina (Exhibit "A" p 1) That plant was the subject of a series of disputed 

between the Company and a labor union representing the hourly employees at the 

battery plant (Id) In one matter, Phillips made public statements and testified that the 

Company was Improperly making payments to employees Involved In an "anti-union 

committee" who were seeking to have the Union decertified The Company claimed 

Phillips' statements were false and defamatory because they alleged the Company 

engaged In Illegal activity (Exhibit "A" p 2) 

The Company obtained a default judgment against Phillips Subsequently, In other 

litigation It developed that EnerSys had In fact made the Illegal payments to the anti­

union committee that Phillips alleged they had made (Exhibit "A" p 2) Thus EnerSys 

was forced to admit that It had Violated the National Labor Relations Act and It settled 

those cases by paying $7,750,000 (Id) Then Phillips moved to have the default 

judgment entered against him set aSide based on the fact EnerSys had committed fraud 

on the court In obtaining the default judgment (Exhibit "A" p 3) 

The lower court noted that Rule 1 9 prohibits a lawyer who has formerly represented 

a client from thereafter representing another person "In the same or a substantially 

related matter" In which that person's Interests are materially adverse to the Interests of 

the former client, absent written consent In particular, the lower court emphaSized that 

the prohibition was put In place to prevent the lawyer from uSing or relating confidential 

information connected to the former representation to the disadvantage to the client In 

the subsequent litigation Order p 4-5 
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The lower court found as a factual matter that these was no similarity between the 

Instant case and the cases referred to by EnerSys except that they all Involved disputes 

with former employees The lower court went on to observe that the fact that EnerSys 

"had developed a certain method of handling these disputes that has survived over 

seven years does not warrant disqualification" Order pp 5-6 

B Defendant's Employment History with EnerSys 

Hopkins was employed In a clerical function at Sumter Metals another EnerSys 

faCIlity In Sumter County (Answer/Counterclaim p 11) EnerSys contends that Hopkins 

accessed and downloaded confidential payroll reports that she was not authorized to 

have access to EnerSys further alleges that Hopkins then transmitted thiS confidential 

Information via e-mail to her personal e-mail address EnerSys contends It discharged 

Hopkins for these acts (Amended Complaint p 12) 

Hopkins admitted that confidential payroll information was downloaded on to her 

work computer but denies that she did It (Answer/Counterclaim p 14) Hopkins alleges 

that numerous EnerSys management officials had access to her work computer and 

had the opportunity to download thiS Information (Answer/Counterclaim p 23) Hopkins 

alleges that she could not had gain access to the confidential information because It 

was protected by passwords that she never had access to (Answer/Counterclaim p 

25) Hopkins contends that she was "set-up" by EnerSys because of her complaints of 

sexual harassment (Answer/Counterclaim p 26) 
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IV STANDARD OF REVIEW 

The lower court's order denYing the motion to disqualify counsel IS reviewed under the 

abuse of discretion standard State v Gregory, 364 S C 150, 152, 612 S E 2d 449, 

450 (2005) An abuse of discretion only occurs when the lower court applies the wrong 

legal standard or ItS factual findings are without eVidentiary support Gamey v Gamey, 

382 S C 414, 423, 675 S E 2d 792, 797 (Ct App 2009) 

V ARGUMENT 

THE LOWER COURT CORRECTLY FOUND THAT HARPER WAS NOT 
DISQUALIFIED BECAUSE HIS CURRENT REPRESENTATION OF HOPKINS WAS 
NOT SUBSTANTIALLY RELATED TO HIS FORMER REPRESENTATION OF 
ENERSYS 

A Application of Rule 1 9(a) does not disqualify Harper 

It IS aXiomatic that Rule 1 9 of the South Carolina Rules of Professional Conduct 

requires a lawyer to be disqualified from representing a former Client In a current matter 

without the former clients written consent If the matters are "substantially related" 

Under Rule 1 9(a) of the South Carolina Rules of ProfeSSional Conduct, "a lawyer who 

has formerly represented a client In a matter shall not thereafter represent another 

person In the same or a substantially related matter In which that person's Interests are 

materially adverse to the Interests of the former client unless the former client gives 

Informed consent, confirmed In writing" 
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There IS no dispute that Harper formerly represented EnerSys nor IS there any 

dispute that EnerSys has not given ItS consent to Harper's representation of Hopkins 

EnerSys does not contend that the facts or legal theories In the current case are the 

same as those In any case that Harper had handled for them Instead, EnerSys claims 

that Harper's prior representation of EnerSys In employment cases, and specifically his 

representation In the ChOIce PhIllIps matter so "substantially related" to the current case 

that his disqualification IS warranted 

Comment [2] of Rule 1 9 notes In part, "The scope of a "matter" for purposes of the 

Rule may depend on the facts of a particular situation or transaction "Comment [3] 

adds that "Matters are "substantially related" for purposes of thiS Rule If they Involve the 

same transaction or legal dispute or If there IS a substantial risk that confidential factual 

information as would normally have been obtained In the prior representation would 

materially advance the client's position In the subsequent matter" 

Comment [3] goes on to note that Information which had been disclosed to the public 

would ordinarily not be disqualifYing nor "would mformatlon that may have been 

rendered obsolete by the passage of tIme" Rule 1 9 Comment [3] (emphaSIS 

added) The Comment goes on to note that In the case of an organizational client, 

"general knowledge of the client's policies and practices ordinarily will not preclude 

representation, on the other hand, knowledge of speCifiC facts gained In a prior that are 

relevant to the subject matter In question ordinarily will preclude such representation 

A former client IS not required to reveal the confidential Information learned by the 

lawyer In order to establish a substantial risk that the lawyer has confidential to sue In 

the subsequent matter A conclUSIon about the possessIon of such mformatlon 

8 



may be based on the nature of the serVices the lawyer proVided the former client 

and information that would In ordinary practice be learned by a lawyer proViding 

such services Id (EmphasIs added) 

EnerSys contends the lower court erred when It sought a showing of specific 

facts that Harper could have learned In the prior representation which were confidential 

and which would have some relevance to the present action What the lower court 

sought was "something that [he] could Sink my teeth In, allude to It or produce It In 

camera or whatever It might be "(Order p 3) The lower court concluded that there 

was nothing In Harper's former representation of EnerSys that show either that (1) 

Harper had confidential Information which would be relevant to the Hopkins matter, or 

(2) that the nature of the services Harper had rendered for EnerSys led to the 

conclusion that Harper would possess such Information 

In so dOing, the lower court correctly applied the test enunciated In Townsend v 

Townsend, 323 S C 309, 317, 474 S E 2d 424,429 (1996) "whether the lawyer would 

have or reasonably could have learned confidential Information In the first 

representation that would be of significance to the second" The facts In Townsend are 

Instructive In the Instant case A lawyer's disqualification was sought because he first 

represented a minor as a guardian ad litem, and then sought to represent one of the 

child's parents In an action Involving payment of child support 474 S E 2d at 426 The 

Supreme Court found the matters were "substantially related" because confidential 

matters he could have learned when he acted as the child's gardJan ad litem would be 

relevant In the subsequent matter 474 S E 2d at 429 
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In the Instant case, the lower court found nothing confidential that Harper could have 

learned In hiS prior representation of EnerSys would be relevant In the Hopkins matter 

On appeal, EnerSys stresses the lower court erred In requIring It to specify the 

confidential Information Harper could have leaned In hiS prior representation that would 

be relevant In the Hopkins matter Yet this IS exactly what the "substantial relationship" 

test requires It IS what the Court In Townsend required It IS what every appellate court 

which has looked at this Issue has required 

There are several ways the "substantial relationship" test can be satisfied First, If the 

subject matter of the prior and present representations are closely related or 

intertwined, then a presumption of shared confidences eXists and the movant IS not 

required to pOint to any speCifiC confidences For example, In Healy v Axelrod 

ConstructIOn Company, 155 F R D 615 (N D III 1994), the lawyer whose disqualification 

was sought had provided legal advice In setting up an ERISA plan and then was 

engaged by a different party In a SUIt over the plan benefits The court found a 

"substantial relationship" between the matters because the lawyer "could have obtained 

confidential Information In the first representation that would be relevant In the second 

representation 155 F R D at 619 

A Similar case, and one relied on by EnerSys, IS Kaselaan & D'Angelo ASSOCiates, v 

D'Angelo, 144 F R D 235 (D N J 1992)(herelnafter "K & D") In 1988, HIli International 

Inc purchased K & D As part of the acquIsition, one of the former owners, William 

D'Angelo entered Into a SIX year written employment contract commencing on January 

1, 1989 which contained reqUired him to refrain from soliCiting or Interfering With 
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employees of K & D and from mlsappropnatlng or disclosing confidential bUSiness 

Information of K & D 144 F R D at 236-37 

From 1986 through at least March 29,1990, K & D John J Rosenburg represented 

K & D In a variety of laWSUits Involving various employment matters "In connection with 

claims against former employees alleging mlsappropnatlon of trade secrets, tortious 

Interference with customer relations, breach of duty of loyalty of an employee and unfair 

competition" 144 F R D at 239 Then, In 1992, Mr Rosenburg entered hiS 

appearance to represent William D'Angelo In a SUit It which the corporation was alleging 

D'Angelo breached hiS restnctlve covenants 144 F R D at 236 

The court noted that Rosenburg had assisted K & D "In drafting an employment 

termination agreement containing restrictive covenants Similar to those found In 

defendant's contract" 144 F R D at 239 According to the court, thiS "created the 

strong likelihood that Mr Rosenburg was exposed to both Information and Issues which 

are critical to the resolution of the present matter" Thus at the same time the 

corporation entered Into the employment contract With William D'Angelo, Mr Rosenburg 

was representing It In drafting and enforCing these agreements Id 

A matter of months after representing the corporation drafting and defending 

restrictive covenants, Mr Rosenburg attempted to "switch Sides" and represent a former 

owner of the corporation who allegedly had breach the agreements Rosenburg had 

been working on It bears emphaSIS that when William D'Angelo signed the agreement 

that was subject to the SUIt, Rosenburg represented the corporation Moreover the 

exact Issues that Rosenburg handled for the corporation were the Issues raised In the 
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subsequent litIgatIon On these facts, the dlstnct court found that plaIntIffs had met theIr 

burden of proof and granted the motIon to dIsqualify 144 F R D at 246 

EnerSys argues that the decIsIon In K & D supports It motIon for dIsqualifIcatIon by 

attemptIng to compare Harper's role In the ChOIce PhIllIps and Hopkms matters wIth the 

Instant case wIth Rosenburg's role In K & D One common factor between PhIllIps and 

the Instant case IS they both Involved an alleged VIolatIon of EnerSys' policy on the use 

of confIdentIal InformatIon In PhIllIPS, the company was contendIng It was defamed 

when PhIllips saId It was proVIdIng Illegal support to an antl-unron commIttee All of 

these actIons occurred pnor to the plant beIng shut down In 2001 HopkIns, on the 

other hand Involves an alleged mIsuse of confIdentIal payroll InformatIon over ten years 

later 

Thus the PhIllIps and HopkIns matters Involve fundamentally dIfferent Issues 

separated by a slgnrflcant amount of tIme In the K & D case, the Issues were VIrtually 

the same and they overlapped WIth the lawyer's representatIon of the client Rosenburg 

was representIng the corporatIon at the same tIme D'Angelo entered Into the 

employment contract whIch later became the subject of the SUIt Moreover, both 

Rosenburg's representatIon of the corporatIon and the subsequent D'Angelo litIgatIon 

Involved a mynad of the same Issues breaches of employment agreements, Improper 

use of the same trade secrets, solicItatIon of the same customers and employees etc 

By way of contrast, the only commonality between PhIllips and HopkIns IS the fact 

that EnerSys claIms ItS confIdentIality policy IS ImplIcated In both cases However, 

unlike the K & D case, there IS no commonality In the way the corporate policIes or 

contracts were VIolated nor IS there any temporal overlap Moreover, EnerSys can 
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hardly claim that the confidentiality policy Itself IS confidential, or what would constitute a 

breach of that policy IS confidential 

EnerSys claims that both SUitS contain the same causes of action But that 

simple fact, without more, does not make the cases "substantially similar" This IS so 

because "a court must look behind mere faCial slmllantles between pnor and pending 

cases and focus on the precise nature of the subject matters presented In the two 

representations" Duncan v Merrill, Lynch, PIerce, Fenner, & SmIth, Inc 646 F 2d 1020, 

1031 (5th Clr Umt B) cert denied 454 U S 895 (1981) There IS nothing similar 

between the actual subject matters of the PhIllips case, or any other matter Harper 

handled for EnerSys over seven years ago, and the Hopkins case 

EnerSys also contends that the Phillips case and the Instant matter have the "same 

potentIal fact wItnesses and key exhIbits" (Appellants Bnef p 18) The only witness 

Identified In the Phillips case was the former human resource manager of the closed 

battery plant, Daryl DaVids DaVids testified about the damages EnerSys suffered as a 

result of Phillips allegedly defamatory statements (Exhibit "A" p 3) The Individuals who 

EnerSys claims may be Involved In the Instant case, Ted Fnes and Callie GUillotte had 

no Involvement In the Phillips case The "key exhibit" EnerSys pOints to IS ItS standard 

Confidentiality Agreement That agreement can hardly be deemed "confidential" when 

EnerSys routinely requires ItS employees to execute It and EnerSys has used the 

agreement as exhibits In other litigation Thus, other than ItS very public confidentiality 

policy, there are no witnesses or exhibits In common between the Phillip case and 

Hopkins 
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Finally EnerSys contends that the fact Harper had given them general employment 

advice and was familiar with their "litigation strategy and approach" warranted his 

disqualification notwithstanding the fact that over seven years had lapsed between his 

representation of them and the filing of the Instant case Any lawyer IS gOing to gain 

insight on how a client approaches a particular case If that was suffiCient to disqualify 

him from ever taking a case against that client then the "substantial relationship" test 

would be unnecessary and a "any relationship" test could be substituted In ItS place 

B Application of Rule 1 g(c) does not disqualify Harper 

EnerSys also argues that Harper's ethical duties to his former client cannot be 

reconciled with Rule 1 9(c) If he represents Hopkins EnerSys suggests that Harper 

had ''familiarity with EnerSys such thaat he cannot simply avoid the use or disclosure 

of EnerSys confidences In the process of representing the Respondent, the Information 

he learned IS simply too Critical to an understanding of EnerSys' business, ItS personnel, 

ItS employment practices, and ItS litigation strategy" Brief p 24 

EnerSys' contention runs head-on Into the Comments to Rule 1 9, one of which 

states "In the case of an organizational client, general knowledge of the client's 

poliCies and practices ordinarily Will not preclude such representation" Rule 1 9 

Comment [3] (emphasIs added) Assuming as late as 2004 Harper had a general 

knowledge of EnerSys' litigation poliCies and practices, that alone could not serve to 

disqualify him In 2011 Instead EnerSys IS now required to demonstrate the eXistence 

of confidential information Harper could have learned In his prior representation which 
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would be relevant In the Hopkins matter That IS what the lower court required and It IS 

what the Rule requires Since there IS no slgmflcant relationship between Harper's pnor 

representation of EnerSys and the Hopkins matter, Rule 1 9(c) does not require 

disqualification 

CONCLUSION 

For the reasons stated herein, Defendant/Respondent respectfully requests that the 

Court affirm Judge James' May 3, 2011 order and remand the case for further 

proceedings 

Respectfully submitted, 

George A Harper 

Attorney for Defendant/Respondent 

September 23, 2011 
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I STATEMENT OF THE ISSUE ON APPEAL 

Whether the lower court erred m denymg Appellant's MotIOn to Disquahfy 
Defendant's Counsel George Harper, EsqUIre, under Rule 1 9 of the South Carohna Rules 
of ProfeSSIOnal Conduct, when the court faIled to consIder the nsk that mfonnatIOn 
Harper reasonably could have learned through representmg EnerSys m htIgatIOn and 
general employment adVIce could be relevant or matenal to hIS representatIon of the 
Respondent m thIS case 
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II STATEMENT OF THE CASE 

PlamtIff! Appellant EnerSys Delaware Inc ("EnerSys") filed thIS actIOn agamst 

Defendant/Respondent Tammy Hopkms ("Respondent"), a former EnerSys employee, m 

the Sumter County Court of Common Pleas on January 31,2011 

On February 2, 2011, EnerSys learned that the Respondent retamed ItS former 

employment lawyer, George A Harper, EsqUIre ("Harper"), to represent her m thIS 

matter EnerSys ImmedIately and repeatedly objected to Harper's mvolvement On 

March 21, 2011, Harper answered the Complamt on behalf of the Respondent, denymg 

EnerSys' allegatIOns and assertmg a collectIve actIOn under the FaIr Labor Standards Act 

("FLSA") for unpaId overtIme wages 

On March 29, 2011, EnerSys filed a MotIon to DIsqualIfy Harper pursuant to 

South CarolIna Rule of ProfessIOnal Conduct 1 9 A hearIng on EnerSys' motIon was 

held before Judge James on AprIl 20, 2011 On May 3, 2011, Judge James Issued an 

Order denymg EnerSys' MotIon to DIsqualIfy Harper On June 2, 2011, EnerSys served 

the NotIce of Appeal on the Respondent 
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III STATEMENT OF FACTS 

A EnerSys RetaIns Harper and Jackson LewIs 

EnerSys operates a plant m Sumter County, South Carolma, where employees 

make metal trays that house mdustnal battenes Amended Complamt ,-r 4 In the mld-

1990s, EnerSys retamed the GreenvIlle, South Carolma office of Jackson LewIs, LLP 

("Jackson LewIs") law firm to represent It In matters ansmg from ItS Sumter County 

operatIOns I Fnes Aff ,-r 4 2 

By 2000, George A Harper was a partner wIth Jackson LewIs and workmg m ItS 

GreenVIlle, South CarolIna office Fnes Aff ,-r 4 For four years, from approxImately 

2000-2004, Harper actIvely represented and advIsed EnerSys on numerous employment 

and labor law matters and laWSUIts mvolvmg ItS Sumter County operatIOns Fnes Aff ,-r 4 

In the course of representmg EnerSys In these employment and labor law matters, 

Harper worked closely wIth EnerSys' DIrector of AdmInIstratIOn Ted Fnes and advIsed 

Fnes In hIS role as EnerSys' pnmary Human Resources ("HR") contact Fnes Aff ,-r 5 

Throughout theIr professIOnal relatIOnshIp, Fnes communIcated numerous clIent 

confidences to Harper related to EnerSys' employment polICIes and practIces, In addItIon 

to other confidentIal commUnICatIOns related to Harper's representatIOn of EnerSys 

Fnes Aff ,-r 5 

B Harper Represents EnerSys In Employment Cases 

In addItIOn to the general employment advIce that Harper proVIded EnerSys, 

Harper was also EnerSys' counsel of record m five lItIgated cases InvolvIng labor and 

I For many years EnerSys operated two plants m Sumter County mc1udmg the current metal products 
plant and also a battery plant whIch closed m approxImately 2003 Although the plant operatIOns were 
dlstmct the plants were phYSIcally near each other and shared the same mana genal leadershIp employment 
fobcles and procedures 

CItatIOns to the AffidaVIt of Theodore R Fnes filed WIth the lower court contemporaneously WIth 
EnerSys Motion to Dlsquabfy Harper on March 28 2011 are referenced as Fnes Aff ~ X 
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employment pohcIes, practIces, and personnel from Its Sumter County operatIOns, 

mc1udmg (see also Fnes Aff ~ 6) 

1 Smgletary v YUSA Inc, 3 00-cv-00527-M1P, filed February 14, 2000, 

completed September 30, 2003 Harper represented YUSA, EnerSys' former entIty m 

Sumter, m thIs case mvolvmg a former Sumter County employee who alleged VIOlatIOns 

of the Amencans wIth DisabIhty Act ("ADA") among other VIOlatIOns of state and 

federal law See ECF Case Summary, ExhIbIt A 

2 BarwIck v EnerSys Inc, 3 01-cv-00929-DWS-BM, filed March 28, 2001, 

termmated August 27, 2002 Harper represented EnerSys m thIS case, m WhICh a former 

Sumter plant employee alleged TItle VII sex dIscnmmatIOn among other VIOlatIons of 

state and federal law See ECF Case Summary, ExhIbIt B 

3 EnerSys Inc v PhIllIps, 301-cv-02582-M1P, filed lune 12, 2001, 

termmated November 16, 2004 Harper brought thIS smt on behalf of EnerSys agamst 

ChOIce PhIlhps, EnerSys' former HR Manager at the Sumter County plant, allegmg 

breach of a contract based on a ConfidentIahty Agreement, breach of contract 

accompamed by a fraudulent act, and breach of the duty of good faIth and fair dealmg­

three of the causes of actIOn brought agamst the Respondent m thIS case-m addItIon to 

defamatIon See ECF Case Summary, ExhIbIt C Harper sIgned the Amended Complamt 

on behalf of EnerS ys See Amended Complamt, ExhIbIt D 

4 InternatlOnal UnlOn v EnerSys Inc, 3 01-cv-04766-M1P, filed December 

14, 2001, termmated August 12, 2004 Harper represented EnerSys m thIS matter 

brought by the Sumter County battery plant umon agamst EnerSys for VIOlatIOns of the 

Worker Adjustment and Retrammg NotIficatIOn ("WARN") Act, among other thmgs 
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See MotIon for Summary Judgment, sIgned by Harper on behalf of EnerSys, ExhIbIt E 

5 DuBose v YUSA Inc, 3 01-cv-04812-CMC, filed December 19, 2001, 

termmated March 31, 2004 Harper represented YUSA m thIS ADA case mvolvmg a 

former Sumter County employee, whIch also mvolved alleged VIOlatIOn of state law See 

ECF Case Summary, ExhIbIt F 

C EnerSys Brmgs SUIt Agamst the Respondent 

From May 5,2005 untIl approxImately January 31,2011, the Respondent was a 

Jumor Accountant at EnerSys' Sumter County plant Amended Complamt ~ 5 In 

January 2011, followmg reports that she had dIvulged confidentIal payroll-related 

mformatIon outsIde of her authonty to other EnerSys employees, EnerSys conducted an 

mvestIgatIOn mto the Respondent's computer actIvIty Amended Complamt ~ 12 The 

mvestIgatIOn revealed that the Respondent had accessed and downloaded confidentIal 

EnerSys computer payroll reports, mcludmg personnel and salary mformatIOn for all 

EnerSys' North Amenca employees, and transmItted thIS report, VIa e-maIl, to her 

personal e-maIl address Respondent's actIOns were m VIOlatIOn of EnerSys polIcy, her 

confidentIalIty agreement, and state and federal law Amended Complamt ~ 13 

As a result of thIS mvestIgatIOn, EnerSys brought SUIt agamst the Respondent m 

the Sumter County Court of Common Pleas on January 31, 2011, allegmg SIX causes of 

actIOn, mcludmg breach of contract based on the Respondent's breach of a confidentIalIty 

agreement and vanous computer use polICIeS and agreements, breach of contract 

accompamed by a fraudulent act, and breach of the duty of good faIth and fau dealIng 

Amended Complamt ~~ 17-47 
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D The Respondent Retams Harper 

On February 2,2011, EnerSys learned that the Respondent had retamed Harper to 

defend her m EnerSys' SUIt FrIes Aff 'If 8 EnerSys ImmedIately recogmzed Harper as 

ItS former lawyer and repeatedly objected to hIS representatIOn of the Respondent as an 

adverse party m thIS lItIgatIon 3 FrIes Aff 'If 8 

IV STANDARD OF REVIEW 

The standard of reVIew on appeal of the demal of a motIon to dIsqualIfy counsel IS 

abuse of dIscretIOn State v Gregory, 364 S C 150, 152, 612 S E 2d 449, 450 (2005) 

An abuse of dIscretIOn occurs when the order of the court IS controlled by an error of law 

or where the order IS based on factual findmgs that are WIthout eVIdentIary support 

Gamey v Gamey, 382 S C 414,423,675 S E 2d 792, 797 (Ct App 2009) 

V ARGUMENT 

THE LOWER COURT ERRED IN DENYING ENERSYS' MOTION TO 
DISQUALIFY HARPER BECAUSE HIS PRIOR REPRESENTATION OF 
ENERSYS IS SUBSTANTIALLY RELATED TO HIS CURRENT 
REPRESENTATION OF THE DEFENDANT 

The lower court erred m denymg EnerSys' MotIOn to DIsqualIfy Harper, based on 

ItS findmg that Harper's prIor representatIOn of EnerSys was not "substantIally related" to 

hIS current representatIon of the Respondent, as reqUIred for dIsqualIficatIOn under Rule 

1 9(a) of the South CarolIna Rules of ProfessIOnal Conduct Under Rule 1 9, matters are 

"substantIally related" not only when the underlymg facts are SImIlar, but also when a 

"substantIal rIsk" eXIsts that the type of confidentIal mformatIon typIcally learned by a 

lawyer m the prIor representatIOn may benefit the lawyer's current clIent Because the 

3 The reason for EnerSys objectIOn to Harper s representatIOn of the Respondent was confirmed when m 
an mltlal telephone conversatIOn WIth EnerSys counsel Harper stated that he know[s] more about 
EnerSys than you [opposmg counsel] do ExhIbIt G 
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lower court's Order lImIted the scope of the Rule I 9 "substantIal relatIOnshIp" mqUIry to 

an analysIs of the factual overlap between Harper's prIor and current representatIons, It 

was controlled by an error of law amountmg to an abuse of dIscretIon 

A Rule 1 9 ReqUires DIsqualIficatIOn If Matters Are "SubstantIally 
Related" 

A lawyer's contmumg dutIes to safeguard the confidences of former chents are 

governed by Rule I 9 of the South CarolIna Rules of ProfeSSIOnal Conduct, tItled "DutIes 

to Former ClIents" Rule I 9(a) provIdes 

A lawyer who has formerly represented a chent m a matter shall not 
thereafter represent another person m the same or a substantIally related 
matter m whIch that person's mterests are materIally adverse to the 
mterests of the former clIent unless the former chent gIves mformed 
consent, confirmed m wrItmg 

S C A C R 407, Rule I 9(a) Even If the current representatIon does not mvolve the 

same or a "substantIally related" matter, a lawyer IS prohIbIted from usmg any 

mformatIOn-whether confidentIal or otherwIse-learned m the prevIOUS representatIon 

of a former chent to the dIsadvantage of that former chent Id, Rule I 9( c) 

B Harper's Current RepresentatIOn of the Respondent Is SubstantIally 
Related to HIS Former RepresentatIon of EnerSys 

The lower court erred as a matter of law by readmg Rule I 9 as requmng 

dIsqualIficatIOn only when the movmg party can pomt to specIfic, subjectIve factual 

mformatIOn learned m the PrIor representatIon that would be matenal to the current 

representatIon 

I A "substantIal relatIOnshIp" may be determmed oblectIvely or 
SUbl ectl vel y 

The "substantIal relatIOnshIp" test mcludes both an ObjectIve and subjectIve 

component ObjectIvely, matters are substantIally related If there IS a "substantzal rzsk 
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that confidential factual mfonnatIOn as would nonnally have been obtamed m the pnor 

representatIOn would materIally advance the clIent's pOSItIOn m the subsequent matter" 

Id, Rule 1 9 cmt 3 (emphasIs added), see also Restatement (Thud) of The Law 

Governmg Lawyers § 132 Because the rule focuses on the mere rzsk of dIsclosure, 

EnerSys need not Identify any specIfic confidential mfonnatIOn gamed m the pnor 

representatIOn "A conclUSIOn about the posseSSIOn of such [confidentIal] mformatIOn 

may be based on the nature of the servIces provIded the fonner clIent and mfonnatIOn 

that would m ordmary practlce be learned by a lawyer provIdmg such servIces" Id 

(emphasIs added) 

Of course, specIfic, subjectIve knowledge of a fonner clIent's materIal factual 

confidences also creates a sufficIently substantIal relatIOnshIp to warrant dIsqualIficatIOn, 

as "knowledge of specIfic facts gamed m a pnor representatIon that are relevant to the 

matter m questIOn ordmarIly WIll preclude such representatIOn" Id But the lower court 

read Rule 1 9 as requmng a showmg of specIfic facts learned m the pnor representatIOn 

that would be materIal to the current representatIOn "What I was lookmg for qUIte 

frankly, was somethmg that I could smk my teeth m, allude to It or produce It m camera 

or whatever It mIght be, somethmg other than a strong possIbIlIty" HearIng TranSCrIpt, 

p 64, In 11-15 Accordmgly, the court ruled that dIsqualIficatIOn was unwarranted, 

based on ItS findmg that the prIor lItIgatIOn matters Harper handled for EnerSys dId not 

share specIfic underlymg factual Issues WIth thIS case "What [the Respondent] dId had 

nothmg to do WIth what Mr [PhIllIps] supposedly dId And that's what I'm strugglmg 

WIth "HearIng Transcnpt, p 71, In 4-11, see also Order, p 5 ("In my VIew, the fact 

that Mr Harper assIsted m the development of personnel deCISIOns, agreements, polICIes, 
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procedures, and lItigatIOn strategIes does not warrant dIsqualIficatIOn m thIS case There 

IS no sImIlanty between thIS case and the five cases referenced by plamtIff, except that 

they mvolve dIsputes wIth an employee ") 

By requmng a showmg of shared facts to warrant dIsqualIfication, the lower court 

overlooked the cntIcal objectIve component of the substantial relatIOnshIp test altogether 

IdentificatIOn of specIfic facts learned and a showmg that the lawyer obtamed such 

knowledge IS expressly not requIred to warrant dIsqualIficatIOn under Rule 1 9 See 

S C A C R 407, Rule 1 9 cmt 3, see also Restatement (ThIrd) of The Law Governmg 

Lawyers § 13 2 cmt (d)( 111) ("The substantIal relatIOnshIp test aVOIds requmng the 

dIsclosure of confidentIal mformatIOn by focusmg upon the general features of the 

matters mvolved and mferences as to the lIkelIhood that confidences were Imparted by 

the former clIent that could be used to adverse effect m the subsequent representatIOn") 4 

The lower court's fmlure to consIder the nsk that Harper obtamed matenal 

confidential mformatIOn m hIS pnor representatIOn of EnerSys was an error of law 

amountmg to an abuse of dIscretIOn The South Carolma Supreme Court has emphasIzed 

the Importance of the objectIve component of the "substantIal relatIOnshIp" test, castmg 

the objective mqUIry as a consIderatIOn of whether the lawyer "would have or reasonably 

could have learned confidential mformatIon III the first representatIOn that would be of 

sIgmficance to the second" Townsend v Townsend, 323 S C 309, 317,474 S E 2d 424, 

4 See also Westznghouse Elec Corp v Gulf Gil Corp 588 F 2d 221 224 (7th Clf 1978) ( The 
detennmatIOn of whether there IS a substantial relatIOnship turns on the posslblhty or appearance thereof 
that confidential mfonnatIOn might have been given to the attorney m relatIOn to the subsequent matter m 
which dlsquahficatIOn IS sought The rule thus does not necessanly mvolve any mqUlry mto the 
Imponderables mvolved m the degree of relatIOnship between the two matters but mstead mvolves a 
reahstlc appraIsal of the posslblhty that confidences had been disclosed m the one matter which w111 be 
hannful to the chent m the other It IS not appropnate for the court to mqUlre mto whether actual 
confidences were disclosed ) 
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429 (1996) (emphasIs m ongmal) (mternal cItatIOn omItted), see also Restatement 

(ThIrd) of The Law Governmg Lawyers § 132 cmt (d)(lll) ("SubstantIal rIsk eXIsts where 

It IS reasonable to conclude that It would materIally advance the clIent's pOSItIOn m the 

subsequent matter to use confidentIal mformatIOn obtamed m the pnor representatIOn") 

ThIs rule reflects that thIS dIsqualIficatIOn mqUlry should focus on whether a 

lawyer who represented a clIent on the type and scope of matters that Harper handled for 

EnerSys could reasonably have learned confidentIal mformatIOn that could be relevant to 

hIS representatIOn of the Respondent m thIS case Applymg thIS objectIve component of 

Rule 1 9 here reflects that Harper's prIor representatIOn of EnerSys IS substantIally 

related to hIS current representatIOn of the Respondent, because a substantIal nsk eXIsts 

that hIS umque knowledge of EnerSys' personnel, polICIes, lItIgatIOn strategy, and other 

confidentIal mformatIon would materIally advantage the Respondent m thIS case 

2 Harper's representatIOn of EnerSys m lItIgatIOn matters and 
general employment adVIce create a substantIal nsk that he learned 
confidences that would be matenal to the Respondent 

Harper represented and adVIsed EnerSys on a broad range of senSItIve 

employment and labor law matters mvolvmg ItS Sumter operatIOns, mcludmg 

representatIOn m at least five lItIgated cases m addItIon to day-to-day employment and 

labor law adVIce FrIes Aff ~ 4-6 Both the lItIgatIOn matters and the general 

employment adVIce are relevant to the Issue of substantIal relatIonshIp See Restatement 

(ThIrd) of The Law Governmg Lawyers § 132 cmt (d)(lll) (" the term "matter" 

mcludes not only representatIOn m a lItIgated case, but also any representatIon mvolvmg 

a contract, claIm, charge, or other subject of legal adVIce") 
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Courts are generally guIded by a three-part mqUIry m analyzmg matters relevant 

to the substantIal relatIOnshIp test (1) the court must IdentIfy the scope of the pnor 

representatIon, (2) the court must detennme If It IS reasonable to presume that the lawyer 

obtamed confidentIal mfonnatIOn m the course of that representatIOn, and (3) the court 

must decIde If the confidentIal mfonnatIOn obtamed m the pnor representatIon IS relevant 

to the Issues m the current representatIOn See e g Hurley v Hurley, 923 A 2d 908, 910-

Il (Me 2007), Chrzstpens v Coastal Refimng & Marketzng Inc, 257 Kan 745, 752, 897 

P 2d 104, 111 (Kan 1995) (cltmg Westmghouse Elec Corp v GuljOzl Corp, 588 F 2d 

221, 225 (7th Clr 1978)), Morrzson Knudsen Corp v Hancock Rothert & BunshoJt, 81 

Cal Rptr 2d 425, 432 (Cal Ct App 1999), Thermodyne Food Serv Prods Inc v 

McDonald s Corp, 960 F Supp 138, 140 (N D III 1997) 

(a) LItIgatIOn matters 

Harper represented EnerSys m five htIgated employment cases, wIth Issues 

mcludmg breach of a confidentIahty agreement, VIOlatIOns of the WARN Act, TItle VII, 

and the ADA, and other South Carolma employment causes of actIOn Fnes Aff ~ 4-6 

It IS reasonable to presume that Harper's role m representmg EnerSys m these matters 

mvolved extensIve shanng of and access to confidentIal EnerSys mfonnatIOn related to 

the Issues ansmg m those cases See Restatement (ThIrd) of The Law Governmg 

Lawyers § 132 cmt (d)(m) ("When the pnor matter mvolved htIgatIon, It wIll be 

conclusIvely presumed that the lawyer obtamed confidentIal mfonnatIOn about the Issues 

mvolved m the htIgatIOn") (emphasIs added) 

(1) LItigatIOn strategy and approach 

There IS a substantIal nsk that some of the strategIc mfonnatIon Harper learned by 

representmg EnerSys m these htIgatIOn matters would be relevant to hIS representatIOn of 
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the Respondent For example, Harper could reasonably be expected to know how 

EnerSys mternally evaluates employment-related dIsputes, specIfically mcludmg Its 

evaluatIOn process m the event of employee confidentIalIty breaches m breach of 

employment agreements Harper reasonably should know the IdentIty and lItIgatIon 

phIlosophy of key EnerSys personnel regardmg employment-related matters Harper 

reasonably should know EnerSys' threshold for htIgatIOn and the factual and legal Issues 

It consIders m weIghmg possIble resolutIOns All of thIS mformatIOn would be matenal 

and relevant to the Respondent's posItIon m thIS case 

Harper's knowledge of EnerSys' htIgatIOn strategy and practIces IS matenal to hIS 

representatIOn of the Respondent, even to the extent that thIS knowledge apphes to causes 

of actIOn and legal Issues that are not at Issue m thIS case See e g Jessen v Hartford 

Cas Ins Co, 3 Cal Rptr 3d 877, 887-88 (Cal Ct App 2003),5 see also Morrzson 

Knudsen Corp, 81 Cal Rptr 2d at 432-35 (findmg that matenal confidentIal 

mformatIOn can mclude mformahon relevant to the current chent m proceedmg wIth 

lawsmt, mcludmg the IdentIty of decIsIOn-makers, htIgatIon phIlosophy, orgamzatIOnal 

structure, financIal Impact of pendmg clatms, and msurance coverage), Gray v 

Commercwl Umon Ins Co, 468 A 2d 721 (N J Super Ct App DIV 1983) (holdmg that 

a lawyer's pnor representatIOn of the defendant m personal mJury htIgatIOn was 

substantIally related to hIS representatIOn of the plamtIff m an employment contract 

dIspute because hIS knowledge of the former chent's htIgatIOn phIlosophy, methods and 

5 Jessen 3 Cal Rptr 3d at 887 88 ( We consIder the subject of a representatIOn as mcludmg mformatlOn 
matenal to the evaluatIOn prosecutIOn settlement or accomplishment of the litigatIOn or transactIOn given 
ItS speCIfic legal and factual Issues Thus successIve representatIOns wIll be substantIally related when 
the eVidence before the tnal court supports a ratIOnal conclUSIOn that mformatlOn matenal to the evaluatIOn 
prosecutIOn settlement or accomplishment of the former representation gIVen ItS factual and legal Issues IS 
also matenal to the evaluatIOn prosecutIOn settlement or accomplishment of the current representatIOn 
gIven ItS factual and legal Issues ) 
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procedures for defendmg claIms and htIgatIOn, and busmess operatIons could all be used 

to the dIsadvantage of the former chent) Harper's umque knowledge of EnerSys' 

htIgatIOn strategy, key personnel, operatmg structure, and other confidentIal mformatIOn 

ordmanly learned m the course of representmg a chent m employment-related htIgatIOn 

matters creates a substantIal relatIonshIp between those matters and thIS case, because 

that mformatIOn would be matenal to hIS representatIon of the Respondent regardless of 

the underlymg subject matter of the htIgatIOn m WhICh It was learned 6 

(n) Common legal and factual Issues 

A commonahty of factual and legal Issues and CIrcumstances surroundmg the 

htIgatIOn can also create a substantIal relatIOnshIp based on the nsk of learnmg matenal 

chent confidences The substantIal overlap m the factual and legal Issues between 

EnerSys v Phllllps and thIS case creates a "chmate of dIsclosure" that substantIally 

mcreases the nsk that Harper possesses confidentIal mformatIon that would be relevant to 

the Respondent See e g Kaselaan & DAngelo Assocs, Inc v DAngelo, 144 F R D 

235, 243-45 (D N J 1992) 

In Kaselaan, the plamtIff brought SUIt agamst a former employee for 

misappropnatIon of trade secrets and confidentIal mformatIOn, m breach of restnctIve 

covenants m hIS employment agreement, breach of the duty of loyalty, and other unfaIr 

competItIOn causes of actIon ld at 236 The defendant retamed the piamtiffs former 

employment lawyer to represent hIm m the SUIt, and the plamtIff moved to dIsquahfy the 

6 The passage of tIme between the prIor and current representatIOn IS also a consIderatIOn In the substantIal 
relatIOnshIp test but only to the extent that It affects the matenalIty or relevance of the mformatlOn to the 
current clIent See Rule 1 9 cmt 3 ( InformatIOn acqUIred In a prIor representatIOn may have been rendered 
obsolete by the passage of tIme a CIrcumstance that may be relevant m determmmg whether two 
representatIOns are substantIally related) The passage of tIme SInce Harper s prIor representatIOn of 
EnerSys has not rendered the mformatlOn he learned obsolete because the conSIstency and confidentIalIty 
of EnerSys polICIes procedures lItIgatIOn strategy and evaluatIOn process key deCISIOn makmg personnel 
fact wItnesses and strategIc approach between the tIme of Harper s representatIOn and thIS case confirm 
that hIS knowledge remams matenal and relevant to the Respondent s posItIOn m thIS case 
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fonner lawyer under Rule 1 9 Id at 237-38 The court first consIdered the broad range 

of employment matters the lawyer preVIOusly handled for the pi amtIff, findmg that 

"[s]urely, the present and former matters share common Issues regardmg [the employer's] 

employment polICIes and procedures, hmng and tennmatIOn cntena, and nonnal course 

of actIon m prosecutmg and defendmg employment claIms," all of whIch gIve a "dIStInct 

advantage" to the lawyer's current clIent from a tactIcal perspectIve Id at 244 

The court went on to focus on one partIcular employment matter, m whIch the 

lawyer drafted a settlement agreement on behalf of the employer m a dIspute WIth an 

employee raIsmg many of the same unfaIr competItIon Issues Id The court noted that, 

m the course of hIS representatIOn on that matter, the lawyer learned mfonnatIOn about 

the mIsuse of company computers, the mIsappropnatIOn of confidentIal mfonnatIOn, and 

other acts of unfaIr competItIOn, WhICh are "practIcally the same" as the Issues raIsed m 

the current lItIgatIOn Id at 244-45 The court concluded that the lawyer's knowledge of 

the clIent's lItIgatIOn strategy, combmed WIth hIS speCIfic famIlIanty WIth the facts and 

legal Issued mvolved In an employee unfaIr competItIOn actIOn, created a "clImate for the 

dIsclosure of relevant confidentIal mformatIOn" Id Therefore, the court ruled that a 

substantIal relatIOnshIp eXIsted between that pnor matter and the current case and 

dIsqualIfied the defendant's lawyer Id 

As m Kaselaan, the substantIal relatIOnshIp between Harper's pnor representatIon 

of EnerSys m htIgatIOn matters and hIS current representatIOn of the Respondent IS 

hIghlIghted by hIS representatIon of EnerSys m the PhllllPS case Harper's InSIght mto 

EnerSys' lItIgatIOn strategy and practIces alone IS dIsqualIfymg, but the sImIlantIes m the 

underlymg legal Issues, facts, and CIrcumstances mvolved m htIgatmg the legal Issues m 
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Phzllzps and thIS case create a "clImate for dIsclosure" of EnerSys confidences that 

punctuates the substantIal relatIOnshIp between Harper's representatIOn of EnerSys and 

the Respondent 

(A) Same purpose for lawsuzt 

In both cases, the hann that EnerSys sought counsel to prevent IS IdentIcal-the 

dIsclosure of ItS confidentIal mfonnatIOn by a fonner employee to an mdetennmable 

class of thud partIes, m breach of an applIcable confidentIalIty agreement In Phzllzps, 

wIth the advIce of Harper, EnerSys alleged that ItS fonner Human Resources Manager 

breached hIS oblIgatIOns under an employee confidentIalIty agreement by dIsclosmg 

confidentIal mfonnatIOn learned wIthm the scope of hIS employment to thIrd partIes 

followmg the tennmatIOn of hIS employment See ExhIbIt D SImIlarly, m thIS case, 

EnerSys factual and legal claIms mvolve ItS claIm that the Respondent transmItted and 

dIsclosed confidentIal mfonnatIOn related to her employment to thIrd partIes, m breach of 

her oblIgatIOns under a substantIally SImIlar employee confidentIalIty agreement See 

Amended Complamt 

There IS a substantIal nsk that Harper's partICIpatIOn m the early stages of the 

Phzllzps lawsUIt would gIve hIm access to valuable confidentIal mfonnatIOn For 

example, Harper would have mteracted WIth the key local and natIOnal management 

responsIble for confidentIalIty Issues and learned EnerSys' mternal procedure for 

IdentIfymg and mvestIgatmg such a dIsclosure Harper would have learned EnerSys' 

analYSIS and approach m weIghmg the potentIal cost of the dIsclosure agamst the cost of 

lItIgatIOn, ItS goals m pursumg the lItIgatIOn declSlon, and the personnel and polIcIes that 

would potentIally have an Impact on the htIgatIOn As Harper's access to mfonnatIOn of 

thIS nature IS capable of creatmg a substantIal relatIOnshIp regardless of the underlymg 
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subject matter, hIS mSIght mto these Issues as they relate to employee confidentIahty 

cases of the type mvolvmg the Respondent IS partIcularly matenal to her posItIon m thIS 

case 

(B) Same causes of actwn 

In both cases, EnerSys sought to prevent the potentIal harm of dIsclosure of 

confidentIal mformatIOn by a former employee by assertmg multIple, contract-based 

causes of actIOn agamst the former employee, based on vanous confidentIahty 

agreements the defendants SIgned whIle EnerSys employees Three of those causes of 

actIon-for breach of contract, breach of contract accompamed by fraud, and breach of 

the duty of good faIth and faIr deahng-asserted by EnerSys m the Amended Complamt 

m Phllllps and SIgned by Harper, see ExhIbIt D, ~~ 32-41, are also raIsed agamst the 

Respondent m thIS case, see Amended Complamt, ~~ 17-28 

As lead counsel for EnerSys m Phllllps, Harper would have taken the lead role m 

developmg the factual and legal posItIon necessary to enforce the agreement and prove 

the defendant's conscIOUS dIsregard for the oblIgatIOns underlymg that agreement In 

domg so, Harper can reasonably be expected to have learned EnerSys' perceptIOn of the 

advantages and challenges mvolved m enforcmg the employee confidentIalIty agreement, 

the nature of the consIderatIon gIVen to employees as a result of that agreement, the 

tImmg mvolved m EnerSys' reqUIrement that employees executed the agreement, the 

level of dIsclosure that EnerSys consIders to be a breach of that agreement, and other 

specIfic factual confidences mvolvmg the confidentIahty agreement Itself An IdentIty of 

all three contract-based causes of actIOn between Phllllps and thIS case reflects the 

matenahty of thIs mformatIon to the Respondent 
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(C) Same potentzal fact wItnesses and key 
exhzbzts 

The confidentIalIty agreement supportmg the three contract-based causes of 

actIOn m Phzlizps IS substantIally SImIlar to the confidentIalIty agreement supportmg the 

same three contract-based causes of actIon at Issue m thIS case Compare ExhIbIt H 

(PhIllIps' ConfidentIahty Agreement) to ExhIbIt I (Hopkms' ConfidentIalIty Agreement) 

All of the clIent confidences related to the content of that agreement that Harper learned 

m representmg EnerSys m Phzilzps would be relevant to hIS defense of the Respondent m 

thIS case, as the agreements themselves and EnerSys practIces surroundmg those 

agreements are consIstent among both cases 

There IS also a substantIal nsk that the fact WItnesses who helped Harper shape 

EnerSys' lItIgatIOn posItIOn In Phzlizps are also cntIcal fact WItnesses m thIS case, 

partIcularly mcludmg Ted Fnes and CallIe GUIllotte In Phzilzps, Harper can be expected 

to have worked closely wIth DIrector of AdmInIstratIOn Ted Fnes as EnerSys' 

representatIve m developmg EnerSys' factual posItIon on the employee confidentiahty 

portIOn of the case Harper also reasonably can be expected to have rehed on Calhe 

GUIllotte, the Accountmg DIrector for EnerSys' Sumter operatIOns, for factual 

InfOrmatIOn, as Mr GUIllotte worked In EnerSys' front office alongsIde PhIlhps and 

would have been aware of the confidentIahty obhgatIOns surroundmg PhIlhps' 

employment 

SImIlarly, m thIS case, Mr Fnes and Mr GUIllotte wIll play major roles as 

EnerSys fact WItnesses Mr GUIllotte was the Respondent's dIrect superVIsor and was 

specIfically named m the Respondent's FLSA counterclaim, whIle Mr Fnes has been an 

affiant throughout thIS case and dIrectly Involved m the development of EnerSys' 
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htIgatIOn strategy, the same role he had whIle workmg wIth Harper on the PhIllIps case 

Harper's famIhanty wIth these EnerSys employees creates a substantIal nsk of mat en ally 

benefittmg the Respondent, because, aSIde from the confidentIal mformatIOn they shared 

wIth Harper, he also learned the strengths and weaknesses of those mdIvIduals as 

wItnesses As strategIc determmatIons such as wItness effectIveness and credIbIhty play 

an Important role m case evaluatIOn, the Respondent IS hkely to benefit from Harper's 

mSIght mto the testImony value of EnerSys personnel 

Harper's representatIOn of EnerSys m five employment htIgatIOn matters creates a 

substantIal nsk that he learned confidentIal EnerSys mformatIOn relevant to the 

Respondent's case, through hIS knowledge of EnerSys htIgatIOn strategy, approach, 

personnel, pohcIes, and other underlymg Issues that ordmanly anse m the course of a 

htIgatIOn matter That nsk IS strongest m consIdenng Harper's representatIOn of EnerSys 

m the PhIllIps case, m whIch the sImIlanty m the underlymg factual and legal Issues 

mcreases the hkehhood that Harper learned specIfic confidences that would be relevant to 

hIS representatIOn of the Respondent Compare MadIson v Graffix F abncs Inc, 304 

S C 321, 325-26,404 S E 2d 37, 40 (Ct App 1991) (findmg no substantIal relatIOnshIp 

when plamtIffs counsel prevIOusly represented defendant m a smgle, legally and 

factually dIstmct htIgatIOn matter, because there was "no eVIdence [the lawyer] would be 

called upon to use any knowledge acqUIred out of the former relatIOnshIp agamst [the 

employer] m the present matter") wah Crawford W Long Memonal Hosp of Emory 

Umv v Yerby, 373 S E 2d 749, 750-51 (Ga 1988) (affirmmg plamtIffs lawyer's 

dIsquahficatIOn m medIcal malpractIce actIon when hIS pnor representatIOn of the 

defendant m factually unrelated medIcal malpractIce actIons mvolved knowledge of the 

19 



"same general subject matter" as the current lItIgatIOn and knowledge of the defendant's 

"practIces, polIcIes, procedures, reportmg reqUIrements, and of ongomg or recurnng 

problems") As such, Harper's representatIOn of EnerSys m lItIgatIOn matters IS 

substantIally related to hIS representatIOn of the Respondent, and dIsqualIficatIOn IS 

warranted 

(b) General employment adVice 

EnerSys DIrector of AdmmIstratIOn Ted Fnes confirmed Harper's role m a broad 

scope of general employment and labor law advIce, mvolvmg the regular commUnIcatIon 

of mformatIOn that EnerSys consIdered to be confidentIal Fnes Aff ~ 5-6, see also 

Restatement (ThIrd) of The Law Governmg Lawyers § 132 cmt (d)(lll) ("When the pnor 

matter dId not mvolve lItIgatIOn, ItS scope IS assessed by reference to the work that the 

lawyer undertook and the array of mformatIon that a lawyer ordmanly would have 

obtamed to carry out that work") In ordmary practIce, a lawyer advlSlng a large 

commercIal clIent on complex employment and labor law matters such as those handled 

by Harper would work closely wIth EnerSys m-house counsel and human resources 

personnel to manage everyday legal matters ansmg from EnerSys' Sumter operatIOns 

Harper can reasonably be expected to not only have had access to, but to have adVIsed 

and assIsted EnerSys m the development of ItS confidentIal personnel decIsIOns, 

agreements, polICIes, and procedures 

Much of the mformatIOn Harper could be expected to learn m advIsmg EnerSys 

would be relevant to hIS representatIOn of the Respondent Harper would be called upon 

to offer candId advIce and analYSIS of the strengths and weaknesses of the clIent's 

polICIes, personnel decIsIOns, dIscIplmary matters, trade secrets, employee agreements, 

and decIsIOn-makmg practIces m an effort to mInImIZe potentIal exposure to lItIgatIon 
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Accordmgly, It may be presumed that Harper obtamed mformatIOn matenal to the 

Respondent's pOSItIOn m thIS case, such as knowledge of the restnctlve covenants and 

confidentlalIty agreements that EnerSys puts m place WIth ItS employees, the challenges 

EnerSys faces m thelf enforcement, the confidentIal mformatIOn EnerSys consIders to be 

trade secrets and what EnerSys may do or not do to protect those trade secrets, and other 

employment-related clIent confidences 

Harper's familIanty WIth EnerSys' mternal personnel polICIes and procedures and 

methods of handlmg dIsputes WIth employees learned through hIS representatIOn on 

advIsmg matters IS suffiCIent to create a substantIal relatIonshIp WIth thIS employment 

case See e g Smz v Bethlehem Steel Corp, 650 F Supp 914 (D Md 1987) In Stltz, 

the defendant moved to dIsqualIfy counsel for the plamtIff, a former employee, based on 

the lawyer's former representatIOn of the defendant as ItS m-house labor and employment 

attorney 650 F Supp at 915 The court granted the motlon, findmg that the lawyer's 

pnor work on a broad range of labor and employment matters for the employer was 

substantIally related to the current matter Id at 917 The substantIal relatIOnshIp was 

based on the court's conclUSIOn that It was "ObVIOUS that hIS work made hIm famihar WIth 

[the employer's] personnel polICIes and procedures, and that famihanty could be used to 

[the employer's] dIsadvantage" m the later, employment-related case Id 

Furthermore, even If Harper's knowledge of EnerSys' pohcIes, procedures, and 

mternal governance structure dId not anse from attorney-chent commumcatIons or other 

confidentIal sources, hIS famihanty WIth EnerSys can stIll create a substantIal nsk of 

matenal value to hIS representatIOn of the Respondent See e g NCK Org Ltd v 

Bregman, 542 F 2d 128 (2d elf 1976) In Bregman, lIke m StltZ, the plamtIffmoved to 
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dIsqualIfy Its former In-house counsel, who was retaIned by the defendant, a former 

employee of the plaIntlff, to defend hIm In a contractual stock optIOn dIspute Id at 130 

In OppOSIng dIsqualIficatIOn, the defendant argued that the lawyer's pnmary role as In-

house counsel had been the management of outSIde counsel, so that much of hIS 

confidentIal knowledge WIth respect to speCIfic legal matters was "only penpheral and 

reqUIred no legal adVIce" Id at 132 The court rejected thIS argument, findIng that the 

substantIal relatIOnshIp test does not dIstingUIsh "between legal work and non-legal work, 

or between a reqUISIte mimmum of legal adVIce and mere penpheral legal partIcIpatIOn" 

Id at 133 7 The court then affirmed the lower court's dIsqualIficatIOn order, findmg that 

"some eVIdence eXIsts that dIsclosures were made In the past of whIch [the lawyer] 

cannot dIspossess [himselfj," and "the pOSSIbIlIty that breach of these confidences was 

commItted by [the lawyer] IS suffiCIent to make dIsqualIficatIOn a necessary and deslfable 

remedy" Id at 134 

As In StItz and Bregman, Harper's umque knowledge of EnerSys' polICIes, 

procedures, personnel, and method of handlIng employee dIsputes learned over years of 

representatIOn on lItigatIOn and advIsmg employment matters Justlfies dIsqualIfication, 

because a sub stantl al nsk eXIsts that thIS Information would be relevant to the 

Respondent's pOSItIOn In thIS case 

7 The Bregman court also noted that dlsquahficatIon IS still a Viable remedy even If the confidences are not 
secret or are not wholly unknown to the lawyer s new chent Even If all confidential mformatlOn to 

which he as house counsel had access was mdependently known to [the defendant] from hiS own 
employment or from another source [the former clIent s] prIVilege m thiS mformatIOn as disclosed to ItS 
attorney IS not thereby nullIfied Bregman 542 F 2d at 133 The court based ItS positIOn on the 
prenuse that the attorney clIent prIVilege IS an ethical oblIgatIOn that eXists Without regard to the nature or 
source of mformatlOn or the fact that others share the knowledge Id Similarly m thiS case the fact that 
the Respondent may be famlhar With some of EnerSys confidences by virtue of her employment IS 
Irrelevant to the substantIal relatIOnship mqUiry 
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C Harper's Ethical Duties to EnerSys ReqUire DisqualificatIOn 

1 Harper's representatIOn of the Respondent cannot be reconcIled 
wIth Rule 1 9(c) 

Harper's ethIcal dutIes to EnerSys cannot be satIsfied merely by the prohIbItIOn 

that he not "use" mformatIOn learned throughout hIS representatIOn to EnerSys' 

detnment, regardless of the sImIlanty between hIS preVIOUS representatIOn of EnerS ys and 

current representatIOn of the Respondent Rule 1 9( c) proVIdes a duty mdependent of the 

"substantIal relatIOnshIp" test, WhICh precludes a lawyer from usmg any mfonnatIon of a 

fonner chent to ItS dIsadvantage m a later representatIOn, even If that mfonnatIOn IS not 

consIdered "confidentIal" Id, Rule 1 9(c), see also Kaselaan, 144 F R D at 245 

(findmg that the rule IS not hmIted to confidentIal mfonnatIOn and precludes a lawyer 

from usmg any fonner chent mfonnatIon to ItS dIsadvantage, regardless of substantIal 

relatIOnshIp or the duratIOn of the representatIOn) 

ThIS provlSlon reflects the "confidentIahty ratIonale" underlymg Rule I 9 and 

provIdes the lens through whIch the dIsquahficatIOn mqUIry should be gUIded See 

Madlson, 304 Seat 325-26, 404 S E 2d at 40 ("The test of whether the attorney's 

employment IS mconsIstent WIth hIS duty to a fonner chent IS whether the attorney 

WIll be called on, m hIS new relatIOn, to use agamst a fonner chent any knowledge or 

mformatIOn reqUIred m the former relatIonshIp") When the nature of the representatIOn 

IS such that It mherently mvolves the nsk of use or dIsclosure of mfonnatIon learned m a 

pnor representatIOn, Rules 1 9(a)-(b) demand dIsquahficatIOn, It IS only when there IS 

httle nsk of such a dIsclosure due to a lack of common relevant mfonnatIOn that a lawyer 

IS pennItted to represent a new chent agamst a fonner chent, save the prohIbItIon agamst 

use or dIsclosure of Rule 1 9( c) 
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But the nature of Harper's famIlIanty wIth EnerSys IS such that he cannot sImply 

aVOId the use or dIsclosure of EnerSys confidences m the process of representmg the 

Respondent, the mformatIOn he learned IS sImply too cntIcal to an understandmg of 

EnerSys' busmess, ItS personnel, ItS employment practIces, and ItS lItIgatIOn strategy To 

suggest that Harper has the capacIty to lImIt hIS representatIon of the Respondent to 

mformatIon learned only through the current lItIgatIOn undermmes the underlymg 

purpose behmd the ObjectIve mqUIry of the "substantIal relatIOnshIp" test See Bregman, 

542 F 2d at 135 ("ReqUInng attorneys to abstam from representatIOn mvolvmg potentIal 

dIsclosure of former clIents' confidences also frees lawyers from the dIfficult task of 

erectmg Chmese walls m theIr own mmds between what IS confidentIal and what IS not 

") Harper's representatIOn of the Respondent IS necessanly permeated by hIS 

knowledge of EnerSys confidences, many of WhICh would be relevant and matenal to hIS 

representatIOn of the Respondent Thus Harper's duty to EnerSys under Rule 1 9(c) 

cannot be honored whIle movmg forward WIth hIS representatIOn of the Respondent 

2 DIsqualIfymg Harper best serves the polIcy ratIOnales underlymg 
the "substantIal relatIOnshIp" test 

The Importance of Rule 1 9's "substantIal relatIOnshIp" test and the objectIve 

mqUIry that It reqUIres IS reflected m the four dIfferent pohcy ratIonales for the adoptIOn 

of the rule See Restatement (ThIrd) of The Law Governmg Lawyers § 132 cmt (b) 

Harper's contmued representatIOn of the Respondent ImplIcates the confidentIahty and 

clIent loyalty concerns that the rule was mtended to serve 

(a) Duty to former cllent 

The first pohcy ratIOnale for Rule 1 9's substantIal relatIOnshIp test and related 

dIsquahficatIOn rules IS that, "absent the rule, a lawyer's mcentIve to serve a present 
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chent mIght cause the lawyer to compromIse the lawyer's contmumg dutIes to the former 

chent" Id ThIS reflects that the pnmary purpose of the rule IS to preserve the mterests 

of the former chent and mmImIze the nsk that confidentIal mformatIOn shared wIthm the 

scope of the attorney-chent relatIOnshIp IS used agamst the chent at some later pomt m 

tIme 8 See Kaselaan, 144 F R D at 245 ("The harm to be prevented m such 

cIrcumstances IS the facIhtatmg of the defeat of the former chent through counsel's use of 

mformatIOn that he or she acqUIred whIle bemg paId by the former chent") Both Harper 

and the Respondent would benefit from usmg EnerSys mformatIon learned m Harper's 

former representatIOn to the Respondent's advantage m thIS case, but Rule 1 9's 

substantIal relatIOnshIp test IS desIgned to mImmIze the nsk of such an mcentIve by 

bamng the later representatIOn when the mformatIOn learned would be matenal Should 

Harper contmue to represent the Respondent, then thIS pohcy JustIficatIOn for Rule 1 9 

wIll not be served 

(b) Duty to current cllent 

The second JustIficatIOn for the rule mIrrors the first, m that the rule IS deSIgned to 

mImmIze the nsk that "the lawyer's obhgatIOns to the former chent mIght constram the 

lawyer m representmg the present chent effectIvely" See Restatement (ThIrd) of The 

Law Governmg Lawyers § 132 cmt (b) In other words, regardless of the substantIal 

relatIOnshIp test, Harper's dutIes to EnerSys mclude the obhgatIOn not to "use" or 

"dIsclose" any mformatIOn learned throughout hIS representatIOn to EnerSys' 

8 Before the Rules of ProfessIOnal Conduct were adopted many states mcludmg South Carolma apphed 
the appearance of Impropnety standard whIch was SImIlarly deSIgned to mmlmlze even the nsk that such 
a dIsclosure of confidentIal mformatlOn could occur In detennmmg whether to dIsqualIfy counsel for 
conflIct of mterest the tnal court IS not to weIgh the cIrcumstances WIth haIr sphttmg nIcety but m the 
proper exercIse of ItS supervIsory power over the members of the bar and WIth a vIew of preventmg the 
appearance of Impropnety It IS to resolve all doubts m favor of dIsquahficatlOn Umted States v 
Clarkson 567 F 2d 270 273 n 3 (4th Clr 1977) see also S C Adv Op # 10 03 (May 21 2010) 
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dIsadvantage But the scope of the mformatIOn that Harper learned about EnerSys 

throughout hIS lItIgatIOn matters and general employment adVIce IS so broad as to create 

an mherent nsk that that the mformatIOn could be used agamst EnerSys, even If Harper 

mtended to dutIfully honor hIS ethIcal oblIgatIOns If Harper were to lImIt hIS 

representatIOn of the Respondent so as to honor hIS oblIgatIOns to EnerSys, he would 

necessanly breach hIS responsIbIlIty of zealous advocacy and undIVIded loyalty to the 

Respondent, a result that IS equally threatenmg to the mtegnty of the JudICIal process 

ThIS IS among the dIlemmas the rule was mtended to avoId 

( c) Encourage candor With legal counsel 

Thud, the rule IS deSIgned to prevent the lawyer from havmg an "mcentIve to lay 

the baSIS for subsequent representatIOn agamst the clIent," that IS, by takmg some actIOn 

m the pnor representatIOn that lays the groundwork for a claIm agamst that clIent at a 

later date Id In thIS respect, the rule IS mtended to elImmate the mcentIve to 

strategIcally adVIse a current clIent WIth an eye towards later representatIOn, a result that 

would sacnfice the loyalty of a current clIent to advantage a future, prospectIve one 

When mteractmg WIth ItS legal counsel, neIther EnerSys nor any other clIent of legal 

servIces should not have to conSIder the pOSSIbIlIty that the confidences and attorney­

clIent pnvIleged mformatIOn It prOVIdes to ItS attorneys could potentIally be strategIcally 

used agamst It at some later date See Bregman, 542 F 2d at 135 (" an Important 

purpose of the preservatIOn of clIent confidence IS 'to encourage chents fully and freely 

to make known to theu attorneys all facts pertment to theIr cause "') Disquahfymg 

Harper preserves thIS mterest by ensunng that the "substantial relatIOnshIp" test IS broad 

enough to preclude representatIOn m these nsky CIrcumstances 
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(d) Encourage acceptance of small matters 

Fmally, the fourth pohcy ratIOnale behmd the "substantIal relatIOnshIp" test IS to 

preclude representatIOn only where there IS an actual nsk of dIsclosure of former chent 

mformatIOn, so as to aVOId makmg lawyers "reluctant to take new, relatIvely modest 

matters" on the assumptIOn that they would prohIbIt later unrelated representatIOns of 

new chents See Restatement (Thud) of The Law Governmg Lawyers § 132 cmt (b) 

DIsquahfymg Harper WIll not turn every engagement mto the "hfetIme commItment" that 

the rule mtends to avoId, because It IS not the mere fact that Harper represented EnerSys 

that creates a substantIal relatIOnshIp worthy of dIsquahficatIOn It IS Harper's umque 

famIlIanty WIth EnerSys' labor and employment polIcIes, procedures, personnel, 

htIgatIon strategy and approach, agreements, and other confidentIal mformatIOn that 

creates a substantIal relatIOnshIp Certamly, a representatIOn so broad m scope, tIme, and 

purpose IS the exceptIOn rather than the rule and IS not the type of "relatIvely modest 

matter" that the rule IS mtended to exclude from ItS scope Instead, the rule was desIgned 

to prOVIde the baSIS for dIsquahficatIon when, as here, the nsk of dIsclosure of 

confidentIal mformatIOn IS sIgnIficant 

Taken together, these four pohcy JustIficatIons for Rule 1 9 Illustrate why the 

lower court's lImItatIOn of the "substantIal relatIOnshIp" to a showmg that the lawyer 

learned speCIfic, matenal facts m the pnor representatIOn IS an error of law amountmg to 

an abuse of dIscretIOn Rule 1 9 IS mtended to be a prophylactIc rule, prohIbItIng 

representatIOn m certam hmIted cucumstances to aVOId precIsely thIS kmd of dIlemma-

one m WhICh a lawyer's representatIOn of a current chent may force the lawyer to choose 

among competmg loyaltIes and ethIcal dutIes to a former chent By hmItIng the 

dIsquahfymg effect of Rule 1 9 only to those sItuatIOns m WhIch the subject matter of the 
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current representatIOn mvolves the same underlymg facts or confidences as the fonner 

matter, the lower court Improperly narrowed the scope of the rule to Its subjectIve mqUIry 

only Applymg the ObjectIve mqUIry at the heart of the rule reflects that Harper's 

representatIon of EnerSys IS substantIally related to hIS representatIOn of the Respondent 

and hIS dIsqualIficatIOn IS warranted 

VI CONCLUSION 

For the reasons stated herem, PlamtIff/Appellant EnerSys Delaware Inc 

respectfully requests that the Court reverse Judge James' May 3 order denymg EnerSys' 

MotIon to DIsqualIfy Defendant's Counsel George A Harper, EsqUIre and that Harper be 

dIsqualIfied from further representmg the Respondent m thIS case 

July 25, 2011 

Respectfully submItted, 
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JUN 2 0 2011 

se Court Or Anoeals 



NEXSENlpRUET 

Charleston 

Charlotte 

Columbia 

Greensboro 

Greenville 

Hilton Head 

Myrtle Beach 

Raleigh 

1230 Main Street 
SUite 700 (29201) 
PO Drawer 2426 

Columbia SC 29202 

The Hon Tanya A Gee 
Clerk of Court 

June 17,2011 

The South CarolIna Court of Appeals 
POBox 11629 
ColumbIa, SC 29211 

Wilham H Floyd III 
Member 

Certified Employment & Labor Law Speclahst 
Admitted In SC 

Re EnerSys Delaware, Inc v Tammy Hopkms 
2011193446 
2011-CP-43-000179 

Dear Ms Gee 

Thank you for your letter of June 16 Pursuant to SCACR 207(a)(l), please 
find enclosed a copy of the May 27, 2011 correspondence from PlaIntIff/Appellant 
EnerSys Delaware, Inc to the court reporter requestIng the heanng transcnpt for the 
matter beIng appealed 

Should you have any questIons, please contact me at any tIme 

WHF/gpc 
Enclosure 
cc George Harper, EsqUIre 

1229 LIncoln Street 
ColumbIa, SC 29201 

Office of Court AdmInIstratIOn 
1015 Sumter Street, #200 
ColumbIa, SC 29201-3747 

T 803 253 8201 
F 803 727 1436 

E WFloyd@nexsenpruet com 
Nexsen Pruet LLC 

RRCFIVED 
JUN 2 0 2011 

se Court ot Appeals 

www nexsenpruet com Attorneys and Counselors at Law 



m:be ~outb Qtaroltna Qtourt of ~ppeaI9 
TANYA A GEE 

CLERK 

V CLAIRE ALLEN 
DEPUTY CLERK 

WIlham H Floyd, III, Esqmre 
Angus Macaulay, Esqmre 
James A Byars, Esqmre 
N ex sen Pruet, LLC 
P 0 Drawer 2426 
ColumbIa, SC 29202 

June 16, 2011 

Re Enersys Delaware v Hopkms, lTammy 
2011193446 
20 ll-CP-43-00 179 

Dear Counsel 

-

POST OFFICE BOX 11629 
COLUMBIA SOUTH CAROLINA '9211 

1015 SUMTER STREET 
COLUMBIA, SOUTH CAROLINA 9201 

TELEPHONE (803) 734 1890 
FAX (80) 7341839 

WW\\ sccourts org 

We have receIved your NotIce of Appeal m the case noted above ThIs case WIll be 
docketed m the Court of Appeals and all commUlllcatlOns concemmg thIS case, mcludmg 
motIOns and petItIOns, mltlal and final bnefs, and the Record on Appeal, should be dIrected to 
and filed m thIS Court For all filmgs, please note the reqmrements of Rule 267(a) of the South 
Carolma Appellate Court Rules, and be further adVIsed that Court of Appeals pohcy requlles the 
firm name of any counsel shown must be mcluded m hIS or her address 

We suggest that large parcels such as copIes of final bnefs and the Record On Appeal be 
sent dIrectly to the Court VIa the street address 1015 Sumter Street, ColumbIa, S C 29201 
Thank you for your attentIOn to thIS Failure to file m the proper court may result m the 
dIsmIssal of your appeal 

PLEASE BE ADVISED that, pursuant to Rule 207 of the South Carolma Appellate 
Court Rules, the transcnpt must be ordered wlthm ten days of the proof of serVIce of the NotIce 
of Appeal and you must prOVIde thIS Court, opposmg counsel, and the Office of Court 
AdmIlllstratIOn WIth all correspondence regardmg the transcnpt It IS also Appellant's 
responsIbIlIty to make satlsfactory arrangements (mcludmg agreement regardmg payment for the 
transcnpt) WIth the Court Reporter for furlllshmg the transcnpt You are remmded of the 
notlficatIOn reqmrements of Rule 207(a)(5), SCACR, also, please adVIse the Court m wntmg 
upon receipt of the transcnpt 



NOTE If you bell. this case has been Improperly filed be Court of Appeals, 
by reason of the limitatIOns set forth III S C Code Ann SectIOn 14-8-200(b )(1998), as 
amended June 1, 1999, notify the Clerk's office of the Court of Appeals ImmedIately The 
cIted Code SectIOn prohlbits the Court of Appeals from heanng appeals m seven classes of cases 

1) any final Judgment from the CircUlt court whIch mcludes a sentence of death, 

2) any final Judgment from the CircUlt court settmg publIc utllIty rates pursuant to TItle 
58, 

3) any final Judgment mvolvmg a challenge on state or federal grounds to the 
constltutIOnalIty of a state law or county or mUl11cIpal ordmance where the pr1l1clpalissue IS the 
constltutIOnalIty of the law or ord1l1ance, 

4) any final Judgment from the CircUlt court mvolvmg the authonzatIOn, lssuance, or 
proposed lssuance of general oblIgatIOn debt, revenue, mstltutIOnal, 1l1dustnal, or hospltal bonds 
of the state, ltS agencles, polItlcal subdlvlsIOns, publIc serVlce dlstncts, countles, and 
mUl11cIpalItles or any other mdebtedness now or hereafter authonzed by Artlcle X of the 
ConstltutIOn ofthlS state, 

5) any final Judgment from the ClrcUlt court pertammg to electIons and electIOn 
procedure, 

6) any order hmltmg an mvestlgatIOn by a State Grand Jury under S C Code Ann 
SectIOn 14-7-1630, 

7) any order of the farmly court relat1l1g to an abortIOn by a mmor under S C Code Ann 
SectIOn 44-41-33 

Very truly yours, 

1/. CI.a..c-- CUb-) ~ 
Tanya A Gee ' if 
CLERK 

TAG/laf 
cc George A Harper, EsqUlre 

The Honorable James C Campbell 



mbe ~outb <!Carohna <!Court of ~ppeaIs 
TANYA A GEE 

CLERK 

V CLAIRE ALLEN 
DEPUTY CLERK 

WIlham H Floyd, III, EsqUIre 
Angus Macaulay, EsqUIre \ 
James A Byars, EsqUIre 
N exsen Pruet, LLC 
P 0 Drawer 2426 
ColumbIa, SC 29202 

June 16,2011 

Re Enersys Delaware v Hopkms, Tammy 
2011193446 
2011-CP-43-00179 

Dear Counsel 

POST OFFICE BOX 116 9 
COLUMBIA SOUTH CAROL!}'A ?9 11 

1015 SUMTER STREET 
COLUMBIA SOUTH CAROLINA 29?01 

TELEPHONE (803) 734 1890 
FAX (80 ) 73418 9 

WW\\ sccourts org 

ThIs office has receIved your NotIce of Appeal m the above matter It has been assIgned the 
Case Trackmg Number that appears above Please use thIS number on all future correspondence 
relatmg to thIS matter 

I do wIsh to call the attentIOn of the partIes to the attached order relatmg to the mclusIOn of 
( 

personal data IdentIfiers and other senSItIve mformatIOn m documents filed wIth the Supreme 
Court of South Carolma and the South Carolma Court of Appeals Please note that the 
responsIbIlIty for msunng that mformatIOn IS redacted or sealed as reqmred by thIS order rests 
wIth counsel and the parties ThIS office wIll not reView fihngs for redactIOn or to determme if 
matenals should be sealed 

Very truly yours, 

V:~at&n/~ CLERK . ,. ~ ct 

TAG/laf 
cc George A Harper, EsqUIre 



flrbe $Supreme ~OUtt of ~outb €arolina 
RE Interim GUidance Regarding Personal Data Identifiers and 

Other Sensitive Information In Appellate Court Filings 

ORDER 

Under the Federal Constitution our State Constitution, and our common law, court records are 
presumptively open to the public and these records may only be sealed by a court based on specific 
findings that the need for secrecy outweighs the presumption of openness Ex parte Capital U-Drlve­
It, Inc, 369 S C 1 630 S E 2d 464 (2006), DavIs v Jennings, 304 S C 502,405 S E 2d 601 (1991) 
Therefore, with some few exceptlons,l documents filed with this Court or the South Carolina Court of 
Appeals (appellate court) are available to the public unless sealed by order of the appellate court In 
which the matter IS pending 

Several commercial vendors have recently requested copies of briefs filed with the appellate courts, 
and It IS anticipated that these and other appellate filings will be available electronically from both 
private and public sources In the future The ready availability of these documents raises Significant 
privacy concerns While this problem IS currently under review by the Chief Justice's Task Force on 
Public Access to Court Records, we adopt the follOWing interim gUidance regarding personal data 
Identifiers and other sensitive Information In documents filed In the appellate courts 

Parties shall not Include, or Will partially redact where InclUSion IS necessary, the follOWing personal 
data Identifiers from documents filed with an appellate court ~ 

1 SOCial Security Numbers If a SOCial security number must be Included, only the last four digits of 
that number should be used 

2 Names of Minor Children If a minor IS the victim of a sexual assault or IS Involved In an abuse or 
neglect case, the minor's name Will be completely redacted and a term such as "victim" or "child" 
should be used In all other cases only the minor's first name and first Initial of the last name (I e , 
John S ) should be used 

3 FinanCial Account Numbers If finanCial account numbers are relevant, only the last four digits of 
these numbers should be used 

4 Home Addresses If a home address must be Included only the city and state should be used 

Parties wishing to file documents containing the personal data Identifiers listed above may file 
unredacted documents under seal, together with redacted versions for the public file The sealed 
unredacted documents shall be filed In a separate AppendiX and the bottom of each page of the 
AppendiX shall be marked "Sealed" No order of the appellate court Will be reqUired to file this sealed 
AppendiX The number of copies of the AppendiX to be served and filed shall be the same as that 
reqUired for the brief, record on appeal, motion or other filing that Includes the redacted documents 



If the caption of the case conta .my of the personal data Identifier ed above, the parties should 
file a motion to amend the caption to redact the Identifier This should be done contemporaneously 
with the filing of the notice of appeal or the commencement of the case with the appellate court 
Without a motion to the appellate court the caption of a Juvenile delinquency matter from the family 
court shall be redacted to only use the Juvenile's first name and first letter of the Juvenile's last name 
(I e In the Interest of John S a Juvenile) 

A party seeking to seal matenal beyond those personal Identifiers listed above must file a motion to 
seal with the appellate court In which the matter IS pending This IS true even If the lower court or 
administrative tnbunal may have Issued an order sealing the record Until the motion IS ruled on the 
clerk of the appellate court shall treat the matenal as If It IS sealed Parties and counsel are reminded 
that the standard established In Ex parte Capital U-Dnve-It, Inc and DaVIS v Jennings, supra, must 
be met before any request to seal all or a portion of a record Will be granted Once sealed by order of 
an appellate court, the matenals Will remain sealed before the appellate courts unless otherwise 
ordered by the appellate court In which the matter IS pending 

Parties should exercise caution In Including other sensitive personal data In their filings, such as 
personal IdentifYing numbers, medical records, employment hiStOry, indiVidual financial information, 
propnetary or trade secret Information Information regarding an IndiVidual's cooperation With the 
government Information regarding the Victim of any cnmlnal activity or national secunty information 

Attorneys are expected to diSCUSS thiS matter With their clients so that an Informed deCISion can be 
made about the inclUSion of sensitive Information The appellate courts and their staff Will not review 
filings for redaction or to determine If matenals should be sealed, the responsibility for Insunng that 
information IS redacted or sealed rests With counsel and the parties 

IT IS SO ORDERED 

stjean H Toal CJ 

stjames E Moore J 

stjohn H Waller, Jr J 

stE C Burnett, III \ J 

stCosta M Plelcones J 

Columbia South Carolina 

August 13, 200J 

-....,.-.,.""""""-~"'""..".-"'" -~ 

\. 

1 See e g , Rule 12 of the Rules for Lawyer DISCiplinary Enforcement contal~ed In Rule 413, 
SCACR, Rule 12 of the Rules for JudiCial DISCiplinary Enforcement contained In Rule 502 SCACR, 
Rule 402(n) SCACR and Rule 403(1) SCACR 

~ ThiS restnctlon shall not apply when thiS Information IS reqUired or requested by the appellate court 
For example, the application for admiSSion to practice law under Rule 402 SCACR requires many of 
these personal Identifiers to be disclosed 



THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

APPEAL FROM SUMTER COUNTY 
Court of Common Pleas 

RPf"'~IVED 
JUN 0 2 2011 

SL "UU(t of Appeals 

The Honorable George C James, Jr , CIrcUIt Court Judge 

Case No 2011-CP-46-000179 

EnerSys Delaware, Inc Appellant, 
v 

Tammy Hopkms Respondent 

NOTICE OF APPEAL 

PlamtIff/Appellant EnerSys Delaware, Inc hereby appeals the Order of The Honorable 

George C James, III dated May 3,2011, m WhICh Judge James demed the MotIon to DIsqualIfy 

Defendant's Counsel George Harper, Esq (who had prevIOusly represented PlamtIff/Appellant) 

PlamtIff/Appellant receIved wntten notIce of entry of thIS order on May 5,2011 



June 2,2011 

Other Counsel of Record 

George Harper, Esq 
1229 Lmcoln St 
ColumbIa, SC 29201 

Attorney for Defendant/Respondent 

WIlham H Floyd, III 
Angus Macaulay 
NEXSEN PRUET, LLC 

S C Bar #10246 
S C Bar #15044 

1230 Mam Street, SUIte 700 (29201) 
Post Office Drawer 2426 
ColumbIa, South Carohna 29202 
803771 8900 
WFloyd~nexsenpruetcom 

AMacaulay~nexsenpruet com 

Attorneys for PI amtIff/ Appellant EnerSys 
Delaware Inc 



THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

APPEAL FROM SUMTER COUNTY 
Court of Common Pleas 

fl"'l;PIVEj) 
JUN 0 2 2011 

bL Loun of /ippeals 

The Honorable George C James, Jr , CircUlt Court Judge 

Case No 2011-CP-46-000179 

EnerSys Delaware, Inc Appellant, 
v 

Tammy Hopkms Respondent 

PROOF OF SERVICE 

I hereby certIfy that I have served the foregomg NotIce of Appeal on the Respondent by 

deposItIng a copy of the same m the Umted States Mall, postage prepaId, on June 2, 2011, 

addressed to Respondent's Counsel of Record, George Harper, Esq, 1229 Lmcoln Street, 

ColumbIa, South Carolma 29201 



June 2,2011 
IllIam H Floyd, III 

Angus Macaulay 
NEXSEN PRUET, LLC 

S C Bar #10246 
S C Bar #15044 

1230 Mam Street, Smte 700 (29201) 
Post Office Drawer 2426 
ColumbIa, South CarolIna 29202 
803771 8900 
VVFloyd~nexsenpruetcom 
AMacaulay~nexsenpruet com 

Attorneys for Appellant EnerSys Delaware Inc 



NEXSENlpRUET 

Charleston 

Charlotte 

Columbia 

Greensboro 

Greenville 

Hilton Head 

Myrtle Beach 

The Hon Jeanette Barber, Clerk 
S C Court of Appeals 
1015 Sumter Street 
ColumbIa, SC 29201 

June 2,2011 

Wilham H Floyd, III 
Member 

Certified Employment & Labor Law SpeCialist 
Admitted In SC 

Re EnerSys Delaware Inc v Tammy Hopkms 
Case No 20J1-CP-43-000179 

Dear Ms Barber 

Please find enclosed an ongmal and one copy of a NotIce of Appeal of Judge 
James' Order dated May 3, 2011, m whIch the Court demed EnerSys' MotIon to 
DIsqualIfy Defendant's Counsel, George Harper, Esq, a copy of saId Order, a filIng 
fee check for $100 00, and a CertIficate of ServIce 

Please return a clocked-m copy of the NotIce of Appeal m the self-addressed, 
stamped envelope Thank you 

Smcerely, 

0!A~'III -
Raleigh Enclosures 

1230 Main Street 
SUite 700 (29201) 

PO Drawer 2426 
Columbia SC 29202 

www nexsenpruet com 

WHF/gpc 
cc George Harper, EsqUIre (wi Enclosures) 

T 803 253 8201 
F 803 727 1436 

E WFloyd@nexsenpruet com 
Nexsen Pruet LLC 
Attorneys and Counselors at Law 

(lflrt'TVED 
JUN 0 2 2011 

t>L (,OUr( at AI1PeaIs 



RECEIVED 
JUN 0 2 2011 

~TAll. OF ~OUTH CAROLINA 

COVN I Y OF ~UMTER 

p ':-r (\ q n" - Be Court Of AiJueaJs 
JUDGMENT IN A CIVIL CA~E 

ZOII H~Y -3 PH 3 2~ASE NO 20IICP4300179 

IN I ilL COUR I OJ- (OMMON PLI !\':J 

RBCEIVED 
Enersys Delaware Inc v.s Tammy Hopkms 

MAY Q 5 L.J\1 

NEXSEN PRUET, !.LC 

o JURY YERDIL T I his dellon came before the court fOI a Illal by Jury The Issue~ hdve been tllcd dnd d vel dlvt 
r~nderld 

o DFCISION BY 1 m COURT 1 his dCllon C1me to trldl 01 hearing blror~ the ~o1ll1 I h~ IS~Ul, ha\e b(.(,n tried 01 hl-dld and 
d declSIon renducd 

o ACTION DISMISSLD (CIII U( RI /lSorv) o Rule 12(b) ~CRCY o RuIL41(d) 

seRep (Vol Nonsuit) o Rule 4j(k) ~(Rep (Settled) o Othel 

o AClION "TRICK EN (Cllt.CK REA ')ON) o Rulc 400) ':JCRC P o Bdnh.luptc) 

o 

o Bmdillo at bltratton subJeu 10 right 10 IlStOI e 10 confirm vdcall or modi fv clrbllrdtlon a~ drd o Olher _ _ _ __ _ _ __ _ 

D1SPO';ITION Of< APPJ< AL TO THF CIRCUlI COURT (CHFCK APPLlCABl F BOX) 

o A rfirmcd 0 Revel sed 0 Rlmandld 
o Other __ __ ___ __ _ ______ _ 

NO I I ATI ORNLY~ ARC RCSPON';IBLI rOR NO IIFYING L OWl: R COURT TRIBUNAl OR 
ADMINI\ fRA T Ivr AGI-NC'Y or THE CIRCUIT COlJRl RULING IN 1 HIS APpr AI 

IT I~ ORDFRFD AND ADJUDGED 0 ~ec dlldll1ld Older 0 ~tdllml~l by thL (oun 

"eL dttdLhLd Ordu ~ ~~(.I~ 
~'4' ~, 
~~~ 

Dated at ~umtet ~oLlth (' dt olma tim 3rd day of May 2011 

( (JII/I [(cpO/IU 

PIU.';IDIN( llJD(.F George ( J tmes, Jr 

ThiS Judgment "'a~ lnlcrLd on thl 2nd ddy 01 May 20 II and a LOP' nldlkd III sl cld~~ thiS Jrd dd) 01 Mdv 20 I I to 
dttOineys of lee old 01 to palllL\ (when .ppLdling PIO se) as lollo\\s 

Wllhdm H Floyd III Ne,sen Pluet LL( PO 
Drawer 2426 Columbia ~C 29202 2426 

( I IORM4M 
'>l l 1\ '>t Kl I 1",," 1 I\L "'Ld Of 'Ul)O 

George A Harper Jacbon l e\\ IS LLP 55 Bedllil 
Pldlc <ite 800 (,Ilenville ~L 29601 



ATTORNEY(S) FOR THF PLAINTIFF(S) 

(I rORM4M 
\l ( II \C RC I hlfll1 I Rcv",cd (lo/?Ull~ 





Enersys would not be forced to go to the tlme and expense of obtammg email account 

mformatlon from Yahoo On the other hand defendant claIms the Enersy1> computer expert 

deleted seventy (70) emalls after she turned over her home computer to Enersys 

Enersys mamtaInS the defendant IS also 10 contempt of court for her actIOn and mactlon 

relatIve to her Blackberry devIces Enersys contend1> that when the defendant s Blackberry was 

delIvered to Its computer expert It was stnpped, I e mmu'i ItS battery and memory card 

Defendant testlfled that when she bought thIS Blackberry on E Bay It had no memory card, and 

she never obtamed one She claIms she bought a new Blackberry on E-Bay thIS one also WIthout 

a memory card She claIms the battery for the fust Blackberry was recycled after she bought the 

second Blackberry 

The defendant has heretofore resIsted turnIng over her second Blackberry for InspectIon 

She testifIed as to three reasons for thIS resIstance FU1>t she testlfled 1>he has no landlme and 

that she needed her phone constantly and that gIVIng up her phone for even one day would cause 

substantlal hardshIp Second, she testifIed she would have to dnve to ColumbIa to tum the phone 

over, and gasohne would be expensIve Thud 1>he testifIed she does not want to leave her son 

unsupervIsed for an enttre day whIle she waIted m ColumbIa Upon questIOnIng by the court the 

defendant revealed that her son though unemployed, IS twenty years old and of 1>ound mInd and 

body However the defendant seems to thmk he cannot fend for hImself for one day That notIon 

IS preposterous and her rattonale borders on contempt The court WIll rule further on thIS pomt 

pendmg the results of the Yahoo data recovery dIscussed herem 

At the hearIng the court ordered the defendant to dehver her second Blackberry In ItS 

complete state to the Enersys computer expert on Tuesday Apnl 26 2011 at 900 a m at the 
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plaintiffs expert s offIce 10 ColumbIa Enersys wIll pay the defendant thIrty dollars ($3000) for 

gasolIne The court notes that If the defendant faIled to cooperate WIth thIs InspectIon, ~he has 

done so at her own penl 

Is~ues concernmg any contemptuous conduct on the part of the defendant for deletmg 

other emalls WIll be addressed at a heanng after the Yahoo data IS obtamed and revIewed The 

partle~ both havmg expressed a deSIre to obtam the Yahoo data are ordered to cooperate With 

one another m theIr efforts to obtam the data and to gIve all reasonable con~ents to Yahoo and 

courts of other states that mIght be necessary 

DISQUALIFICATION OF COUNSEL 

PlamtIff contends defendant s attorney George A Harper Esq should be dIsqualIfIed 

from representmg the defendant Mr Harper and hIS former fum Jackson LeWIS LLP 

represented plamtlff from approxImately 2000 untIl 2004 10 employment and labor law matters 

speCIfIcally In lItigatIOn concern 109 Its Sumter operatIons Plamtlff claIms that Mr Harper 

obtamed confIdentIal knowledge of and 10 fact helped develop, per~onnel polICIes procedures 

and lItigatIOn strategIes (all of whIch plamtlff claIms are protected by the attorney-clIent 

pnvIlege) regardIng employment and labor law disputes PlaIntiff claims that throughout the 

attorney clIent relatIOnshIp, plaintiffs agents mcludIng Theodore Fnes (plaIntIffs DIrector of 

AdminIstration) communIcated numerous clIent confIdences to Mr Harper related to plaIntiff s 

employment polICIes and practices 10 addItion to other confidential commUnIcations related to 

Mr Harper s representation of plaInttff 
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Plamtlff cites five particular laWSUIts 10 which Mr Harper represented plamtJff but 

emphasizes hiS services m one particular case Enerl-lYs, Inc v Choice Phillips 3 01-CV 02582 

MJP which was filed In 2001 and ended 10 2004 Plamtlff alleged m the Phllhps case that 

Phillips plamtJff s Human Resources Manager at the Sumter plant, had defamed the plamtlff and 

Violated the confidentiality agreement that ex.lsted between him and plamtJff 

Some background on the Phillips case IS perhaps relevant to the Issue of disqualification 

The cause of action for defamation was based on the allegatIOn that Phillips had pubhshed false 

information that plamtlff had provided Illegal assistance to an anti union committee and that 

PhIlhps had breached the terms of hiS confidentiality agreement With the plamtlff 

Phillips did not answer the complaint and a default Judgment of five hundred dollars 

($50000) was entered agamst him Subsequently, the Judgment was overturned on the ground of 

fraud, speCIfically because an Enersy~ employee gave perjured testimony to the Federal Court 

that no Illegal anti union assistance had been prOVided while In truth Enersys had prOVided the 

Illegal assistance Ener~ys blamed ItS coun~el the Jackson LeWIS law firm for prOViding the 

Illegal assistance LItigation ensued between Enersys and Jackson LeWIS the results of which are 

unknown to thiS court 

The court IS well aware of the sanctity of the attorney client pnvllege The court has 

carefully conSidered the argument~ of the plaintiff and the defendant and IS compelled to 

conclude that dlsquahflcatlon IS not warranted under Rule 1 9(a) of the Rules of Profe~slOnal 

Conduct Rule 1 9(a) prohibits a lawyer who ha~ formerly represented a chent ab~ent wntten 

consent from thereafter representmg another person • In the same or a substantially related 

matter m which that person's mterests are matenally adverse to the mterests of the former 
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clIent (emphasIs added) Rule 1 9(b) prohibIts such representatIOn by a lawyer when hIs 

former fIrm represented the former chent Rule 1 9(c) prohibIts a lawyer m such a sItuation from 

u!>mg or relatmg mformatJon connected to the former representation to the disadvantage of the 

former chent 

In Townsend v Townsend 323 SC 309,474 SE2d 424 (1996), our Supreme Court held 

that a tnal court does have the authonty to dIsqualIfy coun!>el If the prohibitIOn!> of Rule I 9 

warranvr 4'J.!>qUallf!caUon The Court quoted I Hazard & Hodes The Law of Lawyenng A 

Handbook on the Model Rules of ProfessIOnal Conduct ~ 1 9 10 at 293 (1996) for the 

proposition that m determmmg whether a matter was substantially related under I 9 the Court 

should conSIder whether the lawyer "would have or reasonably could have learned confIdential 

mformatlon m the fITSt representation that would be of slgmficance m the second ' Townsend 

474 SE2d at 429 (empha<;ls added) 

The Issue m thiS case IS whether Mr Harper reasonably could have learned confidential 

mformatlon while he represented Enersys Enersy!> focuses Hs argument on the assertion that he 

aSSisted Enersys m the development of Its confidential personnel deCISions agreements, poliCies 

and procedures and that he was responsIble for developmg htlgatlon strategy mvolvmg those 

poliCies and agreements many of whIch remam largely unchanged (see plamtlff s 

memorandum p 7) I 

In my View, the fact that Mr Harper aSSIsted m the development of personnel deCISions, 

agreements pohcles, procedures, and hugatJon <;trategles does not warrant dlsquahflcatlOn m thIS 

case There IS no slmllanty between thIS case and the fIve cases referenced by the plamtlff 

except that they mvolve dIsputes WIth an employee The fact that the plamtlff developed a certam 

I ThiS quoted dssertlon IS from counsel for Enersys but does not appear In the dffidavlt of Mr Fries 
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method of handlmg these disputes that has survived over "even years does not warrant 

disqualificatIon 

Ba~ed upon the foregomg. It IS 

ORDERED that the plamtIffs motion for contempt I~ held m abeyance It IS further 

ORDERD that the motion to disqualIfy Mr Harper I~ demed 

Date May g. 2011 
Sumter SC 

Page 6 of 6 

s Jr Circuit Court Judge 
CirCUit 


