From: Hagen, Heather A.

To: Court Of Appeals Filings
Cc: ian@maguirelawfirm.com; thewrightlawyermb@gmail.com; "Thomas Rode"; ksb@brownandbrehmer.com;

jdf@brownandbrehmer.com; "ege@aikenbridges.com"; "Christina Bisset"; cpearce@pearcelawgroup.com;
rwells@pearcelawgroup.com; kwalker@ethridgelawgroup.com; methridge@ethridgelawgroup.com;
barb@maguirelawfirm.com; brook@maguirelawfirm.com; "Shannon Cerone"; mg@brownandbrehmer.com;
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Subject: Appellate Case No.: 2021-000325; Evarista Juan Lorenzo, Appellant v. Port City Elevator, Inc., et al
Date: Thursday, July 21, 2022 12:37:18 PM
Attachments: Lorenzo MOTION TO SUPPLEMENT RECORD ON APPEAL (with exhibit)(12940849.1).pdf

Lorenzo BEVERLY HOMES" FINAL BRIEF(12940795.1).pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Good afternoon. I attach for filing Respondent Beverly Homes, LL.C’s Final Brief. The
bound original has been mailed to the Court of Appeals today. I also attach Beverly
Homes, LL.C’s Motion to Supplement Record on Appeal Pursuant to Rule 212(b). A
hard copy of the Motion with the filing fee is being mailed to the Court today.

Thank you,

Heather A Hagen

Legal Assistant

PO Box 22129 | Charleston, SC 29413

40 Calhoun Street, Suite 200 | Charleston, SC 29401
843-576-2833 | Fax 843-577-1663

hhagen@turnerpadget.com
Bio | vCard | Location
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DAVID S. COBB

Direct Dial: (843) 576-2803
Direct Fax: (843) 577-1629
dcobb@turnerpadget.com

July 21, 2022

by efiling and regular mail:
Jenny Abbott Kitchings

Court of Appeals Clerk of Court
Post Office Box 11629
Columbia, South Carolina 29211

Re: Evarista Lorenzo v. Port City Elevator
Appellate Docket No.: 2021-000326
TP File No.: 12049.141

Dear Ms. Kitchings:

We enclose Beverly Homes, LLLC’s Motion to Supplement Record on Appeal
Pursuant to Rule 212(b), with attached proof of service. The filing fee is enclosed by
regular mail for the costs associated with this request. If you have any questions or
need additional information, please call me at your convenience. With kind regards,

TURNER PADGET
s/David S. Cobb

David S. Cobb
DSC/hah
enclosures
cc: counsel of record (with enclosures)





THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM GEORGETOWN COUNTY
In the Court of Common Pleas

Michael G. Nettles, Circuit Court Judge

Common Please Case No. 2018-CP-22-824

Appellate Case No. 2021-000325

Evarista Juan Lorenzo, Appellant,

V.

Port City Elevator, Inc.; Alan Topper d/b/a All Construction; 2020 Custom
Contractors a/k/a 2020 Custom Contractors, LLC; Citadel Site Management, LLC;
DVBT Construction a/k/a DVBT Construction, LLC, DVBT Multiservices, LLC;
Beverly Construction Group, LLC; Beverly Homes, LL.C; Beverly Homebuilders, LLC;
Strand Pain Contractors, LLC; Depaz Painting, LLC; Enhanced Heating & Air
Conditioning, LL.C; Carlton Pender, and Joan Pender, Defendants,

Of Which,

Alan Topper d/b/a All Construction; Citadel Site Management, LL.C; Beverly Homes,
LLC; Beverly Homebuilders, LLC; Strand Paint Contractors, LLC; Depaz Painting,
LLC and Enhanced Heating & Air Conditioning, LL.C are the Respondents.

RESPONDENT BEVERLY HOMES, LLC’S MOTION TO SUPPLEMENT
RECORD ON APPEAL PURSUANT TO RULE 212(b)

Respondent Beverly Homes, LLC, by and through the undersigned counsel,
hereby moves pursuant to Rule 212(b), SCACR, to supplement the Record on Appeal
to add the deposition excerpt of Forrest Beverly found at page 147, line 23-page 149,
line 20 (See Exhibit 1). This Motion corrects a typographical error from Respondent’s

Initial Brief, which has been corrected with the Final Brief. This Motion is not made





for purposes of undue delay or any other improper purpose. Counsel attempted to

obtain the consent from Appellant attorney but received notification that he is out on

vacation. Therefore, Respondent requests to supplement the Record on Appeal.

July 21, 2022

s/David S. Cobb

David S. Cobb

TURNER PADGET

Post Office Box 22129

Charleston, South Carolina 29413-2129
Direct: (843) 576-2803

Fax: (843) 577-1629
dcobb@turnerpadget.com
ATTORNEYS FOR RESPONDENT
BEVERLY HOMES, LLC






THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM GEORGETOWN COUNTY
In the Court of Common Pleas

Michael G. Nettles, Circuit Court Judge

Common Please Case No. 2018-CP-22-824

Appellate Case No. 2021-000325

Evarista Juan Lorenzo, Appellant,
v.

Port City Elevator, Inc.; Alan Topper d/b/a All Construction; 2020 Custom
Contractors a/k/a 2020 Custom Contractors, LLC; Citadel Site Management, LLC;
DVBT Construction a/k/a DVBT Construction, LLC, DVBT Multiservices, LLC;
Beverly Construction Group, LLC; Beverly Homes, LL.C; Beverly Homebuilders, LLC;
Strand Pain Contractors, LLC; Depaz Painting, LLC; Enhanced Heating & Air
Conditioning, LL.C; Carlton Pender, and Joan Pender, Defendants,

Of Which,
Alan Topper d/b/a All Construction; Citadel Site Management, LL.C; Beverly Homes,

LLC; Beverly Homebuilders, LLC; Strand Paint Contractors, LLC; Depaz Painting,
LLC and Enhanced Heating & Air Conditioning, LL.C are the Respondents.

PROOF OF SERVICE

The undersigned, certifies that she served a copy of Respondent Beverly
Homes, LLC’s Motion to Supplement Record on Appeal Pursuant to Rule

212(b) upon all other counsel of record by emailing a copy to:

Thomas J. Rode E. Glenn Elliott, Esquire
15 Middle Atlantic Wharf 181 East Evans Street, Suite 409
Charleston, South Carolina 29401 Florence, South Carolina 29506

thomas@tktlawyers.com ege@aikenbridges.com





-and-

Ian Maguire

P. Brooke Eaves Wright

1600 North Oak Street, Suite B
Myrtle Beach, South Carolina 29577
ian@maguirelawfirm.com
eaves@maguirelawfirm.com
Attorneys for Appellant

Katherine Walker, Esquire

Michael Ethridge, Esquire

Post Office Box 20969

Charleston, South Carolina 29413
KWalker@EthridgeLawGroup.com
MEthridge@EthridgeLawGroup.com

Attorneys for Alan Topper d/b/a All

Construction

Karl S. Brehmer, Esquire

Post Office Box 7966

Columbia, South Carolina 29202
ksb@brownandbrehmer.com

Attorneys for Strand Paint Contractors,

LLC

July 21, 2022

Attorneys for Depaz Painting, LL.C

Christopher H. Pearce, Esquire

1314 Professional Drive

Myrtle Beach, South Carolina 29577
CPearce@PearceLawGroup.com
Attorneys for Beverly Homebuilders,
LLC

Christina A. Bisset, Esquire

Post Office Box 1349

Myrtle Beach, South Carolina 29578
christina.bisset@mgclaw.com

Attorneys for Citadel Site Management,
LLC

s/Heather Hagen
Heather Hagen






EXHIBIT 1

VERITEXT

LEGAL SOLUTIONS

Deposition of:

 Forrest B. Beverly 30b6
December 5, 2019

In the Matter of:

Lorenzo, Evarista Juan Vs. Port City
Elevator, Inc. Et Al.
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800-743-3376 | calendar-awr@veritext.com | www.veritext.com






Forrest B. Beverly 30b6. December 5, 2019
Lorenzo, Evarista Juan Vs. Port City Elevator, Inc. Et Al.
Page 146 Page 148

1 A. That would have been done by my 1 Inc?

2 accounts payable, in-house, on what the total 2 A. Correct.

3 allocations for that job would be based on the 3 Q. Andis it dated December 2nd of 20167

4 square footage number that was pre-negotiated. 4 A. Correct.

5 Q. Okay. So was $2,944 the total amount 5 Q. And is that the date that you hired

6 of money that Toppers All Construction was to be 6 Port City Elevator, Inc., for this property?

7 paid for all of their work at this property? 7 A. Yeah. Based on this contract, we --

8 A. If all the work, the scope of work was 8 this is when we negotiated with them, and this

9 completed, that would their total amount that would| 9 would have been kind of the deposit invoice. But,
10 be paid, correct, plus any -- you know, you see 10 yes, this would have been when we signed the
11 extras like crown molding and stuff, that would be | 11 contract with them to move forward with the
12 above the total allotment. 12 elevator in the house.
13 Q. Okay. And so as of January 20th of 13 Q. And does this document indicate the
14 2017, did they still have $1,744 worth of work left | 14 specifications of what they were going to be doing?
15 tocomplete? 15 A. Correct.
16 A. Well, they would have had that plus the 16 Q. And did Port City Elevator, Inc., come
17  extra amounts. Add $450 to that, plus any cxtras 17  to the property prior to developing this set of
18 they would have had, but that would have been the | 18 specifications?
19  allotment left for -- in general for the trim 19 A. They would typically come in to measure
20 contractor on that job. That doesn't necessarily 20 and make sure that the opening is the correct width
21 mean that's specific for that. She based that on 21 and any blocking that nceds to be done in the
22 her allocations for trim in that house. 22 elevator shaft would be there.
23 Q. Okay. 23 Q. Do you know the name of the person who
24 A. Alan's not the one that did the - that 24 entered the property prior to December 2nd of 2016
25 stamped this. That would have been done in our 25 from Port City Elevator, Inc.?

Page 147 Page 149

1 office. 1 A. ldonot. Jonathan would know that.

2 Q. Correct. Okay. 2 We haven't had any discussion about this.

3 As of January 17th of 2017, does this 3 Q. Do you know what this means, where it

4 document indicate that $1,650 worth of work had 4 says [reading]: Note, door handle can't be changed

5 been completed by Alan? 5 after the elevator is ordered?

6 A. Correct. 6 A. Yes.

7 Q. Do you know what 4BV stands for? 7 Q. What does that mean?

8 A. 4 Bellevue. 8 A. That means that you either have a door

9 Q. Okay. And what is "rough extras" -- 9 that swings from left to right or right to left,
10 A. "Rough" is $1,200 and "extras," 10 and once it's ordered, that's something that's done
11 specifically crown molding, $450. I1 atthe factory, so you would have to make sure that
12 Q. What does "rough" mean? 12 that's done. That's a two-part in the residential
13 A. Rough trim. That's the rough-end stage 13 elevator: There's a door that opens to the
14 of the trim package. 14 elevator shaft, and there's a door on the elevator
15 Q. And does that include installing doors 15 itself. So that would be pertaining to the actual
16 to the clevator shaft? 16 door in the elevator itself.
17 A. Correct. 17 Q. Okay. Do you know whose signature this
18 MS. WRIGHT: Iwant to mark that as the |18 is?
19 next exhibit. 19 A. Itlooks like Jonathan Martin's
20 (Exhibit 9, Photograph, was marked for 20 signature.
21 identification.) 21 Q. And here where it says [reading], Solid
22 BY MS. WRIGHT: 22 accordion gate with three clear vision panels -- is
23 Q. Okay. I'm going to show you some 23 that gate part of the elevator itself?
24 documents here. Is this the residential elevator 24 A. Correct.
25 specifications contract from Port City Elevator, 25 Q. And is the gate installed when the

A. William Roberts, Jr & Assoc.
A Veritext Company

38 (Pages 146 - 149)
800-743-3376
www.veritext.com
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Forrest B. Beverly 30b6 December 5, 2019
Lorenzo, Bvarista Juan Vs. Port City Elevator, Inc. Et Al
Page 198 Page 200
1 thatIhave. 1 INDEX
2 MS. WRIGHT: I just have one. 2 Page Line
3 FURTHER EXAMINATION 3 Examination by Ms. Bisset 4 5
4 BY MS. WRIGHT: 4 Examination by Ms. Walker 53 24
5 Q. Did you have any third-party company or 5 Examination by Ms. Wright 89 18
6 other subcontractor that their job was just to do 6 Examination by Mr. Shaw 189 23
7 inspections of work? 7 Further Examination by Ms. Walker 196 5
8 A. Not specific to the elevator shaft. 8 Further Examination by Ms. Bisset 197 8
9 Q. Okay. Do you have a copy of the home 9  Further Examination by Ms. Wright 198 4
10 inspection that was done prior to closing? 10 Certificate of Reporter 199 1
11 A. 1don't know that one was done, unless i1
12 the Penders have it, but I'm not familiar with 12
13  that. 13
14 MS. WRIGHT: I don't have anything 14
15 further. 15 REQUESTED INFORMATION INDEX
16 THE WITNESS: Thank you. 16
17 (The witness, after being advised of 17 (No Information Requested)
18 his right to read and sign this trapscript, does 18
19 not waive that right.) 19
20 (Deposition concluded at 2:00 p.m.) 20
21 21
22 22
23 23
24 24
25 25
Page 199 Page 201
1 CERTIFICATE OF REPORTER i EXHIBITS
2 1, Michele L. Owens, Court Reporter and 7 PLAINTIFF EXHIBITS Page Line
3 Notary Public for the State of South Carolina at 3 Exhibit P1, B&A Quality Construction 98 4
4 Large, do hercby certify that the transcript is a 4  Tavoices
5 true, accurate, and complete record. 5 Exhibit P2, Enhanced Heating & Air 100 7
6 I further certify that I am neither N .
7 related to nor counsel for any party to the cause 6 Conditioning Involce
8 i interested in the events thereof. 7 Exhibit P3, New Construction Walk Thru 104 17
pending nor interested in ] i )
9 Witness my hand, I have hereunto 8 Insp.ec.txon List
10 affixed my official seal this 24th day of December, 9 Exhibit P4, 20/20 Custom Contractors 1123
11 2019, at Seneca, Oconee County, South Carolina. 10 Invoices
12 11  Exhibit P5, Myrtle Beach Building 119 22
13 12 Supply Invoice
14 13 Exhibit P6, Floor Plans 138 18
15 — 14  Exhibit P7, Master Subcontract 145 16
16 o~ Y 15 Agreement
17 i == :g 16  Exhibit P8, Drawing/Photograph 157 16
13 NG . 17 Exhibit P9, Photograph 147 20
;3 T 18 Exhibit P10, Port City Elevator 189 21
Michele L. Owens ;g Documents
21 Court Reporter
My Commission expires 21
22 November 14, 2024 22
23 23
24 24
25 25

A. William Roberts, Jr & Assoc.
A Veritext Company

51 (Pages 198 - 201)
800-743-3376

www.veritext.com
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM GEORGETOWN COUNTY
In the Court of Common Pleas

Michael G. Nettles, Circuit Court Judge

Common Please Case No. 2018-CP-22-824

Appellate Case No. 2021;000325

Evarista Juan Lorenzo, Appellant,

V.

Port City Elevator, Inc.; Alan Topper d/b/a All Construction; 2020 Custom
Contractors a/k/a 2020 Custom Contractors, LLC; Citadel Site Management, LLC;
DVBT Construction a/k/a DVBT Construction, LLC, DVBT Multiservices, LLC;
Beverly Construction Group, LLC; Beverly Homes, LLC; Beverly Homebuilders, LL.C;
Strand Pain Contractors, LLC; Depaz Painting, LLC; Enhanced Heating & Air
Conditioning, LLC; Carlton Pender, and Joan Pender, Defendants,

Of Which,

Alan Topper d/b/a All Construction; Citadel Site Management, LLC; Beverly Homes,
LLC; Beverly Homebuilders, LLC; Strand Paint Contractors, LLC; Depaz Painting,
LLC and Enhanced Heating & Air Conditioning, LLC are the Respondents.
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July 21, 2022

David S. Cobb (S.C. Bar No. 66569)
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Direct: (843) 576-2803
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ATTORNEYS FOR RESPONDENT
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STATEMENT OF ISSUES ON APPEAL

1. Appellant did not raise the issue below that Judge Nettles lacked authority to
hear Beverly Homes, LLC’s Rule 12(b)(1) motion, and the Rule 12(b)(1) motion
was based on additional discovery and deposition testimonies after any earlier
motion.

I1. The trial court correctly granted Beverly Homes, LLC’s Rule 12(b)(1) Motion
based on Appellant’s repeated fictitious claim in the litigation that Beverly
Homes was a general contractor for the Pender house.

ITII. This Court should affirm the lower court based on additional grounds
appearing in the record, pursuant to I'On, LL.C v. Town of Mount Pleasant, 338
S.C. 406, 526 S.E.2d 716 (2000).

STATEMENT OF THE CASE

Judge Michael Nettles granted Beverly Homes, LLC’s Motion to Dismiss by
Order filed January 13, 2021. Judge Nettles denied Appellant’'s Motion for
Reconsideration by Order filed March 1, 2021. Appellant appeals from those

decisions.

STATEMENT OF FACTS

Beverly Homes, LLC extends its sympathies to Ms. Lorenzo for the injuries she
sustained from the fall; however, the record clearly demonstrates that Beverly
Homes, LLC did not have any role with the construction of the Pender residence
where she suffered her injuries. Appellant’s attorney invented the theory against
Beverly Homes, LLC that it was “a general contractor” for the Pender home, then
tried to abandon that argument against Beverly Homes, LL.C when the theory proved
futile, and now complains that the trial court incorrectly dismissed Beverly Homes,
LLC from this lawsuit.

Among the various defendants in this lawsuit, Plaintiff sued two separate and
distinct corporations as “general contractors” for the construction of the Pender

residence: Beverly Construction Group, LLC and Beverly Homes, LLC:





Beverly Construction Group, LLC is a licensed general contractor. Beverly
Construction Group, LLC was the general contractor for the construction of the
Pender residence where Appellant’s injury occurred, and has long admitted that
status. R., pp. 794-796. Carlton Pender also confirmed that he contracted with
Beverly Construction Group, LLC for the construction of the home and Beverly
Construction Group, LLC “was responsible of the subject property and coordination
of all construction activities....” R. p. 788. Interestingly, Appellant admitted earlier
in this litigation that the Penders “contracted with Beverly Construction Group, LLC
to build a residential home on the Penders’ property.” R., p. 786.

Forrest Beverly is the managing member for Beverly Construction Group,
LLC. R, p. 379, lines 6-8. Forrest Beverly testified in his deposition, taken before
Appellant added Beverly Homes, LLC as a defendant in this lawsuit, that:

" Beverly Construction Group, LLC was responsible for hiring all
of the subcontractors for the construction of the Pender home.
Deposition of Forrest Beverly, R., p. 382, lines 21-25.

] Beverly Construction Group, LLC hired all of the subcontractors
for the construction of the Pender home. R., p. 385, lines 6-8.

. Beverly Construction Group, LLC was responsible for
coordinating all of the trades and subcontractors involved with
the construction of the Pender home. R., p. 383, lines 1-4.

" Beverly Construction Group, LLC was responsible for inspecting
all of the work performed by the subcontractors involved with the
construction of the Pender home. R., p. 383, lines 5-8.

. Beverly Construction Group, LLC “would have been the
contractor onsite handling the vertical construction of the house.”
R., p. 392, lines 17-24.

* Beverly Construction Group, LLC employed Jonathan Martin as
the construction supervisor for the project. R., p. 383, lines 13-21.

. Jonathan Martin’s responsibilities for the Pender project included
“coordinat[ing] day-to-day operation of the job, coordinat[ing]
subcontractors, and quality control.” R., p. 384, lines 6-10.





. Beverly Construction Group, LLC still employed Jonathan
Martin as a construction supervisor on the date of Beverly’s
deposition. R., p. 383, line 22 - p. 384, line 2.

= All invoices from subcontractors should have been addressed to
Beverly Construction Group, LLC. R., p. 386, lines 3-20.

" Beverly Construction Group, LLC paid the invoices submitted
from subcontractors for the construction of the Pender home. R.
p. 386, lines 3-22.

. Beverly Homes, LLC did not have any ownership in the Pender
lot, the Pender house, did not have any role with the construction
of the Pender house, and did not market or sell the house. R., p.
390, lines 3-16.

By contrast, Beverly Homes, LLC is not a licensed general contractor, has

never been a general contractor, has never been a contractor, and has never built a
residence. R., p. 61, line 24 — p. 64, line 5. Beverly Homes, LLC is a real estate
acquisition company that sells and develops lots. R., p. 53, line 20 — p. 54, line 1.
Beverly Homes, LLC does not have any employees, has never had employees, and
does not have any payroll. R., p. 59, lines 1-6; R., p. 60, lines 3-8.

Beverly Homes, LLC is owned by Randy Beverly and his son, Forrest Beverly.
R., p. 389, lines 16-19. Randy Beverly does not have any ownership interest in
Beverly Construction Group, LLC. R., p. 62, lines 13-15. Beverly Homes, LLC was
not involved in the construction of the Pender home and did not perform any work at
the Pender house. R., p. 62, line 20 - p. 63, line 6; R., p. 240, lines 19-25.

With regards to the Pender house, Beverly Construction Group, LLC built the
home on a lot owned by the Penders. In other situations, Beverly Construction Group,
LLC has built homes on land owned by Beverly Homes, LLC. But that did happen
with the construction of the Pender home. “Beverly Construction Group dealt
straight with Carlton Pender to construct the house.” R., p. 390, lines 3-8.

Appellant’s “Factual Background” in its “Statement of the Case” made several
inaccurate claims and glaring omissions with the presentation of facts about

Appellant’s claims against Beverly Homes, LLC:
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(1)  Any confusion about the Penders making the two initial checks payable to
Beverly Homes, LLC and not Beverly Construction Group, LL.C (who was the party
to the construction contract) did not result from any instruction by Beverly Homes,
LLC for the Penders to pay it that money. As discussed by Randy Beverly, Beverly

Homes, LLC did not receive those checks.

Q: Okay. Plaintiffs Exhibit 9 is that a check dated
June 17tk of 2016?

A: Yes, it 1s.

Q: And does the check state, “Pay to the Order of
Beverly Homes?

A: Yes, it does.

Q: And does the check indicate it is for deposit Lot 4
Bellevue?

A: Yes, it does.

Q: And is this check for twenty thousand dollars
payable to Beverly Homes is it signed by Joan
Pender?

A: Yes, ma’am, that appears to be the name.

Q: Do you know why this check was made Pay to the
Order of Beverly Homes?

A: No, ma’am, I do not.

Q: Did you—

A: Just a I guess honest mistake on — on Joan Pender’s
part I guess.

Q: Did you receive this check at any time?

A Me?

Q: Yes.

A: No, ma’am.

Q: Have you ever seen this check before today?

A: Not that I remember, no, ma’am.

Q: Was this check deposited into the bank
account of Beverly Homes, LLC?

A: No, ma’am.

Q: Do you know whether this check was
deposited into the bank account for Beverly
Construction Group, LLC?

A: I have - I wouldn’t - I wouldn’t know.





Q: And Plaintiffs Exhibit 10, does the document
indicate the check is for plans and survey of Lot 4
Bellevue Phase 1?

A: Yeah, well, the check doesn’t say that now. I think
written below on the I guess the copy below that.

Q: Okay. And is this check Pay to the Order of Beverly
Homes in the amount of two thousand dollars?

A: Yes, it 1s.

Q: And is this check from the Penders?

A: Looks so, yes. Yeah, I mean Pender is at the top. I

can’t read that signature but I'm sure it’s from the
Penders.
Q: Okay. Do you know why this check was made
payable Pay to the Order of Beverly Homes?
A No, ma’am.

R., p. 102, line 6 - p. 104, line 20 (emphasis added). Rebecca Beverly confirmed that

Beverly Homes, LLC did not receive any money from the construction or sale of the

Pender house. R. p. 246, line 9 - p. 249, line 21. As Rebecca Beverly testified:

And is that a check from Carlton or Joan Pender?
Yes.

And was that check paid To The Order of Beverly
Homes in the amount of twenty thousand dollars?
The check is written to Beverly Homes ....

> PP

Do you know why that check was paid To The Order
of Beverly Homes?

I do not know why it was written To The Order of
Beverly Homes, but as I said earlier many people
confuse the names of our various companies.

Do you know whether this check was returned to the
Penders for a new check to be issued?

It was not.

Okay. Do you know whether this check was
deposited.

It was not deposited to Beverly Homes.

Okay. What account was this check deposited into?

> D

Lr L& L





A: I would imagine that it went into Beverly
Construction Group, but I have not researched to
see.

R., p. 246, line 9 - p. 247, line 24.

Q: And is that a check that is pay To The Order of
Beverly Homes in the amount of two thousand
dollars from Carlton A. Pender?

A: The check is written to be paid to the order of
Beverly Homes for two thousand dollars from
Carlton A. Pender.

Q: Okay. Do you know whether this check pay To The
Order of Beverly Homes was deposited by Beverly
Construction Group, LLC?

A: I don’t recall. It was not deposited by Beverly Homes

into Beverly Homes’ account.

Okay. And how do you know that?

I looked back at Beverly Homes’ account for this

timeframe.

R., p. 248, line 20 - p. 249, line 21.

(2)  Appellant mistakenly claimed that Beverly Homes, LLC subcontracted with
Port City Elevator in December 2016 to install the elevator at issue in this case.

Appellant’s Brief, p.3. While true that the proposal submitted from Port City

Elevators lists “Elevator for: Beverly Homes, 9007 Highway 544, Myrtle Beach, SC
29588,” the plain face of the Contract document showed that “Beverly Construction
Group” accepted the contract. Equally important, Port City Elevators submitted the
“Final Invoice” for payment to Beverly Construction Group.

Moreover, Forrest Beverly testified before Appellant added Beverly Homes,

LLC to the lawsuit, that Beverly Construction Group, LLC hired Port City Elevators

for the Pender project and that Beverly Construction Group, LLC’s Jonathan Martin!

' Jonathan Martin confirmed at his January 10, 2020 deposition (5 days before
Plaintiff added Beverly Homes, LLC as a defendant) that he worked as a construction
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signed the contract with Port City Elevators for the elevator in the Pender house.

Deposition of Forrest Beverly, page 147, line 23 - page 149, line 20.2 Beverly

Construction Group, LLC’s signature to Port City Elevator’s subcontract is below.

18. We propase fo furnish and erect the elevator instaliation as outlined in the accompanying propasal for the
sumof § 49,500.00 (Nineteen Thousand Five Hundred Dollars)

Respectiully submitted,

Port City Elavator, Inc.

By: Seth Newman

Date:
ACCEP ANCE . ACCEPTANCE:
Firm: ;gg@&i Ly / B 5 {fﬂ"?"%,xa’? By:
/»//)ﬁ/n - Homeowner
By: s = By:
7 l{/, - Homsowner
Tt’dé { &% ?’{};ﬁ?ﬁ? Date:
i ] D (b
o - { >

R., p. 496. Afterwards, Port City Elevator invoiced Beverly Construction Group, LL.C

for the elevator to the Pender home.

3334 US Hwy 421, Suite B DATE: tarch 10,2017
Wilmingtcny, NC 28401 INVOICE# 858
FOR: Pender Final
Bill To: Jeob Information:
Beverly Construction Group, LLC Pender Residence
007 Hwy S44 39.Gasparila Circle
Myrtie Beach, SC 39568 rurelis Inlet, SC 29576
DESCRIPTION AMOUNT
Final Invoice for elevator 18,500.00
Added 3 kayed hall calls $75.00 Ea 22500
Depost asid 8.000.00)

superintendent for Beverly Construction Group, LLC and that he had worked for
Beverly Construction Group, LLC for six years at that point. R., p. 395, line 8 - p. 397
8, line 5. Pay stubs provided by Beverly Construction Group, LLC verlﬁed Martin’s
employment by Beverly Construction Group, LLC.

2 See Respondent’s Motion to Supplement Record on Appeal.

9





R., p. 20. Further, Beverly Construction Group, LLC paid Port City Elevator for the

elevator installation at the Pender home, as shown by the following checks:

—- - -

P The 20289
Doverty ccmtmcum Gtoup. e ’
uvgggmm FA ST m— ;;j,;,,;;;:“‘%
!
LAYy A LR %
Eigheen Thoussns And 03160 Dallar e § eNEHILI0 H
i ‘ §
5% pORY CITY ELEVATOR, 14C. 4
3834~ B uS Heds S84 N /
Witwrd Naton, N 234401 : g
e rrediog H
o |
Date 12/14/2016 Check 20289 Amount  $18,000.00
. , o 21483
@  Deverty Camstruction Group, LLC | CNE
L ﬁﬂt % "'Il’ - ;m;:.t;’;* -
;
sare provee é
TTTen Theusant Seven rungren Twantabom e CIVIOD Dafaeg™ 3y § HIgI23.0¢ }
s I
S gggrq CITY EEVATOR NG )
LS
&,, ’B Ty QL
wiimg fD‘i{)ﬂ, [ 0@;{0 I R
Date 3/23/2017 Check 21483 Amount  $10,725.00

Beverly Homes, LLC’s Randy Beverly testified that he had no knowledge of the Port
City proposal and that no employee of Beverly Homes, LLC ever spoke to an employee
of Port City Elevator. R., p. 74, lines 9-16; R., p. 114, line 21 - p. 115, line 3.

(8) Any alleged “Builder Warrantee” that identified Beverly Homes, LLC as the
“Builder” of the Pender residence was not generated by Beverly Homes, LLC because

it is not a builder of the Pender house.

Q: Okay. And does Plaintiff's Exhibit Number 24 states
on the first page, “This limited warranty agreement
is extended by Beverly Homes, LL.C of Myrtle Beach,
South Carolina, the builder, to Carlton and Joan
Pender, the purchaser who is the original buyer of
the property at Lot 4 Bellevue?

A: Yes, it does.
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And at the top of the paid does it say, “Builder
Warrantee Beverly Homes, LLC”?

Yes, it does.

And do you know did Beverly Homes, LLC provide a
warranty for the Lot 4 Bellevue property ...?

No, ma’am.

Do you know why this builder warranty states,
Beverly Homes, LLC of Myrtle Beach, South
Carolina is the builder?

No, ma’am.

Do you know who typed this document?

I do not know who did it. I don’t know.

L L» L

And underneath Beverly Homes, LLC do you know
whose initials are signed on this page?

Whose initials they are?

Yes.

I'm assuming, I can’t — the buyers’ initials look like
maybe the Penders ..., but I can tell the seller says
Forrest’s initials. I recognize his.

PO D POP

R., p. 141, line 18 - p. 143, line 8. Clearly, the inclusion of Beverly Homes, LLC as
the “seller” or “builder” of the Pender house was a clerical mistake by an employee of
Beverly Construction Group, LLC because no parties disputes that the Penders
contracted with Beverly Construction Group, LLC for the construction of their home.
Randy Beverly testified that he did not know why Beverly Homes was listed, but he
never signed the document. R., p. 145, lines 2-5. Beverly Homes, LLC also did not

have any employee who could have generated the document.

4) Similarly, clerical mistakes made by clerical staff not employed by Beverly
Homes, LLC generated the building permit application. Appellant conveniently

omitted from her “Statement of Facts” that Beverly Construction Group. LLC paid

Georgetown County for the building permit of the Pender home (check below).
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. - e 18845
S rmwém?w&muc m ) "
S w’fa’”‘ Sy . {

Aﬁ‘o/ﬁf;/fiij/{ AW%»MM””L" 4 #Ifszy‘é:z%
1 nﬁémﬁa‘&d‘ st‘-é Codls Endprce ; e

Date 8/24/2016 Check 18846 Amount  $11,258.50

Further, an objective review of the actual permit application showed numerous
colored pens and handwriting that unquestionably demonstrated that and employee
of Beverly Construction Group, LLC used a form document and then made a clerical
mistake by listing Beverly Homes as the “owner” of the home being constructed.
Further, the deed and tax payments showed the Penders owned the lot for
approximately three years before construction began. And, the chain of title for the
property in question never listed Beverly Homes as the owner of this lot at any point
in time. Thus, Beverly Homes, LLC never “owned” the property. Attached is the

permit application:
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129 Screven Strest
GEORGETOWN COUNTY . P.O. Drawer 421270

PLANNING & DEVELOPMENT DEPARTMENT Geargetown, SC 29442
BUILDING DIVISION (343) 5453116

Fox: (843) 545-3296
@ / Z BULLDIN G PERMIT APPLICATION

— /00

STREET Aomr,svzq (g <parilla Dr SUBDIVISON/ SECTION OF COUNTY o /- iif’w/\
Lot 4/ BLOCK TAX MAP # LY - O e - R - [0

o
ZONING DISTRICT ?D rLoonzone (N E | \ ((Qc iy )f\/ﬁ'/
OWNER'S NAME____[DC./ & ly Homes - D—

DATE RECEIVED

OWNER'S ADDRESS Q407 ku XYY TELEPHONE 3-236 ‘:{(o(g 3
APBLICANT'S NAME S 2uer [y Con‘r}m ¢Han FU\)Q [LL Terernone_§Y43 - 306 - 4G (A
contractor _Asrredd /P)d_\/f:.r} 4 SCLICENSE#__ N /]334 6
CONTRACTOR'S ADDRESS_ 2007 Auny 5Y od TELEPHONE 3.3 - 230 = G 3

ARCHITECTAENGINEER __ S+irand (] N9INCLL

ARCH/ENG. ADDRESS 203 L urel 5 7f~ Contolin)-S5C 2950 reLepione_ 842~ 488 - /P0S
EMAIL ADDRESS FOR CONTACT PERSON ___ ) Oh&dhon @ b everldhamessc., com

prOPOSED USE__“ Resident al

DESCRIBE WORK TO BE DONE___/ Y (s} dm-rfn) c:f) 0

VALUE OF CONSTRUCTION_ /. 7#‘? Xﬁ‘;'/'y # OF STORIES

HEATED 8Q. FT.__god 5 UNHEATED SQ.PT_A/42% _ TOTALSQ.FT. .5 774

TYPE OF IMPROVEMENT: ;i%&i%ﬁsgnucrovod 4 ﬁgigé’;‘z@ c(m)( ):zsmwo&g—;‘_gégc(s )( )  DEMOLISH({ )
CONSTRUCTION TYPE: FRAME( ) METAL( ) wooD 00 OTHER

BLDG. EXTERIOR : BRICK( ) BLOCK( ) STONE { ) OTHER o

FOR RESIDENTIAL:! TOTALAOFROOMS /Y. doFBATHS _% # OF BEDROOMS __ <3
HEATING TYPE: HEAT PUMP (5§ HOT WATER ( ) CENTRAL AIR CONDITIONING { )

YPE OF FUBL: OIL( ) OAS{ ) ELECTRIC(4 WOOD( ) COAL( ) #OF FIRE PLACES

SEWER DISPOSAL: PUBLIC ){) SEPTIC TANK( )  WATER SUPPLY: PUBLIC 08 WELL()
FOR OFFICE USE ONLY

FRONT SETBACK

X SIDE SETBACKS: LEFT, RIGHT,
o I REAR SETBACK

SR / /3 OVERALL STRUCTURE HEIGHT:

SATE FINISHED FLOCR BLEVATION:

Beverly Homes, LLC never owned the Pender lot. The Penders have owned the lot in
question since April 30, 2014 when they purchased it from Conway National Bank
for $83,200.00.
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Instreeent Book fase
L4051 2355 1

20140003354 7

fmm:’d mymra of @i mw by ggéﬂaé&:;m R:Ew‘ "
Hicore, Johneon & Saanit Law WAKDR PREVATT T4
FO Box 14737, 1271 Glerels By Rowd D30t AL b esara e OF DEEDS
Sutsie Bauch, South Carotng 25487 OEED 3]
S?&Tf ThY PITA T
STATE OF SOUTH CARGLINA T O pase T
COUNTY OF GEORGETOWN
LY Padie
Vud LIMITED WARRANTY DEED

KMOW ALL MEN BY THESE PRESENTS, Conway National Bank, (hereinafier
catied *Grantor’), for and o consiceration of the sum of Eighty-Threa Thousand Two
Hundred & 00/100s ($83,200.00) Dollars jo it, hand paid st and before the sealing of
these presents, in the State aforesaid, {the receipt of which is horeby acknowiedged) has
graned, bargained, sold and ral d and by these Presents does hereby grant, bargain,
selt mnd release unto Carlton E. Ponder ond Joan B. Pender (hersinafter called
“Grantea”], for and during their joint ives and upon the death of eithar of them, then to the
survivor of them, their heirs and assigns forever, in fea simple, together wilh every
contingent ramainder and right of reversion, the foliowing described propurty, losaled in
Geomgatown County, South Cereing, to-wit:

THIS PROPERTY IS MORE COMMONLY KNOWN AS 38 GASPARILLA DRIVE,
{LOT 4, BELLE VUE], MURRELLS INLET, §C 28576 AND IS MORE PARTICULARLY
DESCRIBED IN EXHIBIT “A” ATTACHED HERETO AND MADE A PART HEREOF BY
REFERENCE.

R., pp. 419-423. The Penders’ purchase occurred approximately three years before
construction began on the lot. Further, Georgetown County tax records also show
that the Penders paid the property taxes on the property (and later the property and
home) since 2014.

Reca:.pt# 2014 051286 »%% REAL ESTATE NOTLCE **¥

41 0106 0361200 Entered 19/0}6%2;4
paid 1/12
Nm;gND%j%NggiNchLTON’i‘ — ad 1,466.75 BK 00000
BT WARRIOR WAY
CTHARPSBURG kA ’ 302770000
District: 410 WORRELE T/GARDEN CTY
121,500
Ratioc BAcres L.ots Land Value § Bld. Bld.Value m‘l‘{ot‘lalue P
Res. = _
g:;xzr . E VU %‘Lg 428~ %gl 500 Serlal#TIONs rotal
Desyc L e T O}( SFD 012.9 _Extra Tees o a
Tax County Tax _WSEL e
CLty=bEVES gg‘é}’p‘?{x et = 1,372, F1 94.04 1 22(67‘ 1e
Tax Aftr Exenmpt 1,372.71 Mar Mi«l 04
gan ﬁ; F:*ze{mt Interest: PRID 1466.75
ena : :
Comment:
PAID
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R., p. 424. The references to Beverly Homes, LLC as the “owner” of the lot as stated
in the various documents raised by Appellant were clearly and succinctly explained
by Randy Beverly. He indicated each entry was “an honest, clerical mistake” made
by someone not employed with Beverly Homes, LLC. R., p. 108, lines 8-18; p. 115,
lines 19 - p. 117, line 22; p. 120, line 10 - p. 121, line 6. An objective evaluation of the
building permit request shows, for example, numerous handwriting and numerous
pen colors, which indicate some form document was incorrectly used to input the
information for permitting with Georgetown County. In any event, Beverly Homes,
LLC was not the owner of the lot or property as evidenced by the deed between the
Penders and Conway National Bank and the receipts showing the Penders paid the

property taxes from 2014 to present.

(5)  Rebecca Beverly clearly stated in her deposition that the exhibit identified as
a “Temporary Service Request” for power to Santee Cooper was (1) not on Beverly
Homes, LLC letterhead; (2) was on letterhead that was not used by Beverly Homes,
LLC; and (3) has an unidentified person’s handwriting listing Beverly Homes as the
homebuilder. R., p. 250, line 8 - p. 252, line 5. Rebecca Beverly surmised that a
clerical person for Beverly Construction Group, LLC grabbed the incorrect form
document and made a clerical mistake. R., p. 251, lines 7-22.

Randy Beverly testified that the few documents submitted for the request for
initial electrical service was:

“[jJust an honest, clerical mistake in our office. I mean
because like we said I mean you look back I mean you can
say with LLR Beverly Homes has never had a — a
“contractor’s license. Never had any license really, but just
— I don’t recognize the writing, but somebody just made an
honest mistake by putting homebuilders as Beverly
Homes.”

R., p. 108, lines 8-18. Randy Beverly confirmed that Beverly Homes did not pay the
October 3, 2016 or November 30, 2016 invoices from Santee Cooper for electrical

service. R., p. 111, lines 12-14; p. 112, lines 1-15.
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Cancelled checks showed that Beverly Construction Group, LLC paid the

invoices from Santee Cooper.
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T A

RAERG

e
MRS R

COP
PO BOXAEE
Mosks Cemer, 80 234510135

Date 5/11/2017 Check 22126 Amount $926.71

(6) The fact that several subcontractors sent invoices to Beverly Homes, LLC does
not create any material issue. Appellant has not offered any subcontract signed by
Beverly Homes, LLC or any payment by Beverly Homes, LLC for the construction of
the Pender residence. To the contrary, Beverly Construction Group, LLC produced
the cancelled checks showing it paid every subcontractor for the work to the Pender
house. Further, the affidavits of Rebecca Beverly and Randy Beverly filed in this case
detailed the following:

... Beverly Homes, LLC did not pay for any permit, work, or
material for the Pender residence and did not receive any money
from the construction or sale of the Pender house. R., pp. 605-
608.

Further, Beverly Construction Group, LLC paid all invoices and
bills referenced in Appellant’s Memorandum in Opposition to
Defendant Beverly Homes, LLC’s Motion for Summary Judgment
that involved the Pender house and that were addressed
mistakenly by various subcontractors and vendors to “Beverly
Homes.” R., pp. 605-608.

These payments were made by and drawn on accounts in the
name of Beverly Construction Group, LLC. R., pp. 605-608.

Beverly Homes, LLC did not process or have any involvement
with the payment of these invoices and bills. R., pp. 605-608.
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When asked by Appellant’s attorney why Beverly Homes was listed on a number of
invoices from subcontractors, Forrest Beverly explained Forrest Beverly explained
the confusion because of the similarity in names:

“That’s just how some people perceive it. I mean, we don’t correct
them when it comes in, but all the invoices were paid on Beverly
Construction Group. Beverly Homes is actually not even a
general contractor. It has different ownership.”

R., p. 389, lines 8-15. Forrest Beverly said the subcontractors erred when they made
invoices that said “Beverly Homes” or “Beverly Homes. LLC”. R., p. 390, lines 17-20.
The invoice should have stated “Beverly Construction Group.” R., p. 390, lines 21-22.

“Obviously, normally our file is not dissected at this kind of level,
so we're not worried about getting exact—our people know what
they mean and what it needs to be paid from, so they handle it.
That’s just a situation where a subcontractor, I guess, just
assumed it was Beverly Homes for whatever reason.

Beverly Homes—we do market Beverly Homes, you know, and
they do development-type stuff, but this is a different scenario
than that. They were totally exclusive from each other in this
particular case.”
Beverly Construction Group, LLC paid the invoices submitted from subcontractors
for the Pender house. R., p. 386, lines 3-22. These cancelled checks to subcontractors

and vendors confirmed that testimony:
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Before filing the lawsuit, Appellant filed a claim for her injuries with the South
Carolina Worker’s Compensation Commission, and she has continued to pursue that
claim for several years. Appellant added Beverly Construction Group, LLC, Beverly
Homes, LLC, and Beverly Homebuilders, LLC as defendants to the Second Amended
Complaint filed January 15, 2020. Throughout the tort litigation with the Court of
Common Pleas, Appellant maintained that Beverly Homes, LLC was a general

. contractor for the construction of the Pender home where she suffered her injuries.
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Appellant made this assertion against Beverly Homes, LLC in written discovery
responses, her architect/contractor expert’s deposition testimony, and numerous
memoranda and arguments made to the court. At all times, Beverly Homes, LLC
denied it had any involvement with the project or construction described in the
Complaint. R., pp. 724-727. Beverly Homes, LLC is not a contractor and has never

been licensed to perform contracting work.

ARGUMENTS

I. Appellant did not raise the issue below that Judge Nettles lacked
authority to hear Beverly Homes, LLC’s Rule 12(b)(1) motion, and the
Rule 12(b)(1) motion was based on additional discovery and
deposition testimonies after any earlier motion.
“An appellate court may not ... reverse for any reason appearing in the record.
The losing party must first try to convince the lower court it has ruled wrongly and
then, if that effort fails, convince the appellate court that the lower court erred. This
principle underlies the long-established preservation requirement that the losing
party generally must both present his issues and arguments to the lower court and
obtain a ruling before an appellate court will review those issues and arguments.”
I'On, L.L.C. v. Town of Mount Pleasant, 338 S.C. 406, 421-22, 526 S.E.2d 716, 724 -
(2000). “Issues and arguments are preserved for appellate review only when they are
raised to and ruled on by the lower court.” Elam v. S.C. DOT, 361 S.C. 9, 22, 602
S.E.2d 772, 779 (2004). Appellant clearly did not raise this argument to the trial

court.

In this matter, Appellant added Beverly Homes, LLC and numerous other
defendants to the lawsuit by way of a Second Amended Complaint filed January 15,
2020. Beverly Homes, LLC answered on February 10, 2020 and filed a summary
judgment motion on February 21, 2020. Appellant responded to the summary

judgment motion by alleging, among other claims, that:
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L Summary Judgment should be denied because

Appellant should have a full and fair opportunity to
complete discovery.

This case is in the early phase of discovery, with multiple
witnesses to be scheduled. There are genuine issues of
material facts in this case. Specifically, there are questions
as to the control and ownership of the premises. Defendant
Beverly Homes, LLC’s role and obligations on the
construction site, the maintenance and inspections of the
subject site, and if subcontractors selected and paid by
Defendant Beverly Homes, LLC contributed to Appellant’s
fall. In any event, Appellant has not had the opportunity
to depose all the necessary and material witnesses or
complete her investigation. In fact, some of the Defendants
have not even appeared in the case or filed an Answer to
the lawsuit at this time. Moreover, this information is
necessary in order to assess the degree of negligence of each
Defendant. It is clear that the drastic remedy of summary
judgment should not be granted on the grounds that
Defendant Beverly Homes, LLC’s motion i1s premature as
discovery is not yet complete and is critical to determine
the degree of fault of the various defendants.”

R., p. 733. Judge Culbertson denied Beverly Homes summary judgment motion

without a hearing on April 23, 2020.

Later, as the brief filed by Beverly Homes in support of the Rule 12(b)(1)
Motion to Dismiss on October 19, 2020 made abundantly clear, Beverly Homes moved
at that time based off of the discovery materials, additional facts, and deposition
testimonies of various subcontractors and Appellant’s expert. R., pp. 346-361. The

Rule 12(b)(1) motion clearly alleged different testimony and discovery conducted after

the earlier ruling, and new facts learned during that process.

Thereafter, Appellant never argued that Judge Nettles lacked authority to
hear the Rule 12(b)(1) motion or that any ruling by Judge Nettles would usurp Judge

Culbertson’s decision. Appellant did not raise this argument at any of the following:

Appellant’'s Memorandum In Opposition to Defendant
Beverly Homes, LLC’s Rule 12 1) Motion to Dismiss
(filed September 30, 2020);
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Transcript of Record for December 4, 2020 hearing on Rule
12(b)(1);

Appellant’s Supplemental Memorandum In Opposition to
Defendant Beverly Homes, LLC’s Rule 12(b)(1) Motion to
Dismiss (filed December 9. 2020) (five days after the
motion hearing);

Appellant’s Notice of Motion and Motion to Reconsider,
Alter, or Amend with Appellant’'s Memorandum of Law In
Support (filed January 24, 2021); and

Transcript of Record for Februaryv 23. 2021 hearing on
Appellant’s Motion to Reconsider, Alter, or Amend.

R., pp. 281-345; 552-570; 461-538, 571-700; 701-715. None of those matters have any
objection lodged by Appellant that Judge Nettles could not entertain Beverly Homes,
LLC’s motion. As stated by the Supreme Court in the I'On, I.L.C. decision:

Imposing this preservation requirement on the appellant
is meant to enable the lower court to rule properly after it
has considered all relevant facts, laws and arguments. See
Roche v. South Carolina Alcoholic Beverage Control
Comm’n, 263 S.C. 451, 211 S.E.2d 243 (1975) (purpose of
an appeal is to determine whether the trial judge
erroneously acted or failed to act and when appellant’s
contentions are not presented or passed on by the trial
judge, such contentions will not be considered on appeal).
The requirement also serves as a keen incentive for a party
to prepare a case thoroughly. It prevents a party from
keeping an ace card up his sleeve — intentionally or by
chance — in the hope that an appellate court will accept that
ace card and, via a reversal, give him another opportunity
to prove his case....

338 S.C. at 422, 526 S.E.2d at 724.

11. The trial court correctly granted Beverly Homes, LLC’s Rule 12(b)(1)
Motion based on Appellant’s repeated fictitious claim in the litigation
that Beverly Homes was a general contractor for the Pender house.

29





At no point has Beverly Homes ever claimed it was a contractor or a geﬁeral
contractor. The only people who made that claim were Appellant’s attorneys and
Appellant’s hired expert, Robin Roberts. On September 11, 2020, the trial court
granted Beverly Construction Group, LLC’s Motion to Dismiss and concluded Beverly
Construction Group “[wa]s a statutory employer of the Appellant and, therefore,
Appellant’s recovery against this Defendant is limited to the Workers’ Compensation
Act.” R., pp. 797-799.3

Appellant did not appeal the ruling dismissing Beverly Construction Group,
LLC, so she has admitted in this litigation that she was to be considered a statutory
employee of the general contractor for the home and any tort recovery would be
barred against the general contractors of the Pender home. That admission is
significant because Beverly Homes, LLC based its motion to dismiss on the same
arguments made by Beverly Construction Group, LLC because of Appellant’s
repeated contentions in written discovery responses, depositions, motions, and
memoranda that Beverly Construction Group, Inc. and Beverly Homes, LLC were
general contractors for the construction of the Pender residence. Specifically,
Plaintiff's expert Roberts stated: “In general, as being co-prime contractors, this
whole thing is their creation.” R., p. 529, lines 8-10. Beverly Homes has never
contended it was or is a contractor or a general contractor. Further, Appellant’s brief
cites the “Builder’s Warrantee” given to the Penders as evidence that Beverly Homes,
LLC was a general contractor for the Pender construction.4

As the trial court’s Order reflected, Appellant position to the trial court was

that Beverly Homes, LLC was a general contractor for the Pender house:

3 Beverly Homes, LLC’s motion to dismiss did not get scheduled for the September 11, 2020 date when
the clerk of court scheduled the hearing on Beverly Construction Group, LLC’s Motion to Dismiss.

4 The inclusion of Beverly Homes, LLC as the builder on the “Builder Warrantee” was a clerical
mistake as testified to by Randy Beverly and was incorrectly included by an office staff member in the
Residential Construction Contract between the Penders and Beverly Construction Group, LLC. R, p.
100, line 6 - p. 101, line 6; p. 141, line 18 - p. 145, line 5. Further support for the conclusion of the
clerical mistake is evidenced by the fact Randy Beverly of Beverly Construction Group, LLC signed
the warranty document.
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In response to Beverly Homes, LLC’s summary judgment motion, Appellant’s
March 23, 2020 memorandum argued:

" “Appellant was working at a construction site at or near 39
Gasparilla Circle, Murrells Inlet, South Carolina where
Defendants were also performing work.”

. “Appellant alleges personal injury against Defendants as a result
of her fall down an unmarked and open elevator shaft that was
created and/or was under the control of Defendants.”

n “The [Second Amended Complaint]” enumerated causes of action
against Defendants including negligence in the creation,
maintenance, and/or allowance of a dangerous condition on the
premises.”

. “It is clear that Defendant Beverly Homes LLC had a duty of care
to Appellant since Beverly Homes LL.C had control over the subject
premises and control over the hiring of specific subcontractors
performing work at the property.

. “Specifically, there are questions as to the control and ownership
of the premises, Defendant Beverly Homes, LLC’s role and
obligations on the subject construction site, the maintenance and
inspections of the subject site, and if subcontractors selected and
paid by Defendant Beverly Homes LLC contributed to Appellant’s
fall.”

. “.. [t is clear that the subcontractors believed that Beverly
Homes had hired them and was responsible for payment of the
services provided at the [Pender] home.”

" “The evidence shows that Beverly Homes hired specific
subcontractors to work at the subject premises which indicates
Beverly Homes LLC had control over the property and work being
performed at the property.”

. Beverly Homes, LLC requested temporary electrical services from
Santee Cooper and included a “Residential Service Extension”
listing Beverly Homes as the “Home Builder” on the application.

. Various subcontractors sent invoices to Beverly Homes for work
done at the Pender residence.
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R., pp. 731-738.

Appellant’s June 19, 2020 reply memorandum continued to assert that Beverly
Homes, LLC was a general contractor for the Pender house. In that
memorandum, Appellant claimed:

» “.. [0t is clear that Defendant Beverly Homes LLC hired
subcontractors to perform work at the subject property including
Aaron Horne of 2020 Custom Contractors and entered into
subcontracts for work to be performed at the subject property
which demonstrates the control Defendant Beverly Homes LLC
had over the subcontractors performing the work at the subject
premises which lead to the subject incident. We intend to prove
that Defendant Beverly Homes LLC selected and hired
incompetent subcontractors to perform the construction work at
the subject premises and failed to adequately supervise and
ensure the property safety measures and training of the
subcontractors it hired.”

» “When one general contractor hires a subcontractor to perform
work, that general contractor remains responsible for the
subcontractor’s work and has control over the subcontractor it
hired even if another general contractor or homeowner ultimately
pays the subcontractor’s invoice for the work performed.”
(emphasis added).

R., pp. 771, 774-T75.

Appellant’s expert (Robin Roberts) also echoed Appellant’s claims that Beverly
Homes was a general contractor for the construction of the Pender residence.

In his deposition, he stated:

= Beverly Construction Group, LLC and Beverly Homes, LLC were “co-
prime contractors” for the construction of the Pender residence.

= “In general, as being co-prime contractors, this whole thing is their
creation.”
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. “So I think those things make[] them a co-prime contractor on the site;
whether they intended to or not, that is what happened. Then they
would have the same obligations as any other contractor or
subcontractor on the site.”

R., p. 364, lines 1-18; p. 366, lines 3-4; p. 372, lines 7-10.

Roberts also opined his belief that Beverly Homes, LL.C may have liability as
an “employer” under the Occupational Safety and Health Administration
(OSHA) rules. R., p. 369, line 23 - p. 374, line 4. Further, Roberts said every
one of his opinions about Beverly Homes, LLC in this litigation were based on
his belief that Beverly Homes behaved as a contractor on the Pender home and
was a “co-prime contractor” with Beverly Construction Group, LLC. R., p. 367,

line 2 - p. 368, line 23.

At the December 4, 2020 hearing, Appellant conceded that she had claimed

Beverly Homes was a general contractor for the Pender house.

Appellant’s December 9, 2020 supplemental memorandum argued, among

other things,:

. “The ‘Builder Warrantee’ proves that Beverly Homes LLC had some
control over the premises because it states ‘[t]his Limited Warranty
Agreement is extended by Beverly Homes, LLC, of Myrtle Beach, SC,
the Builder, to Carlton & Joan Pender, the Purchaser, who is the
original Buyer of the property at: Lot 4 Belle Vue...The Builder
Warrantee lists ‘Beverly Homes, LLC’ in the heading on the first page
and at the bottom of each page where it signed and initialed on June 17,
2016, by Beverly Homes LLC as the builder of this property to the

buyers.”

R., pp. 463-464.

. “In general, as being co-prime contractors, this whole thing is their
creation.”
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. “So I think those things make[] them a co-prime contractor on the site;
whether they intended to or not, that is what happened. Then they
would have the same obligations as any other contractor or
subcontractor on the site.”

R., p. 364, lines 1-18; p. 366, lines 3-4; p. 372, lines 7-10.

The interior painting work performed by Appellant when she was injured was
clearly an activity that was an important part of the business or trade when
constructing a new home and is a “necessary, essential, and integral part” of any
general contractor’s trade or business. Completion of interior painting of a newly
constructed home was part of the construction process for the Pender house and for
construction of new homes generally. R., p. 413, lines 16-19. Gerald Rion (painting
subcontractor) testified that interior painting was “an essential part” and a “very
important”’ element of constructing new residential homes. R., p. 438, lines 6-16.

Further, painting of the intérior walls and trim was a specific element of the
“Specifications” for the Pender house and essential to the satisfaction of the contract
with the general contractor for the construction of the Pender house. R., pp. 440,
443. In addition, the Penders contract required completion of the interior painting
of the home as part of the construction process, with the Penders selecting the paint
color. R., pp. 433-436; pp. 440-451. Clearly, the Penders would not have accepted the
home or thought the contract fully completed until the interior painting was
completed to their satisfaction. In addition, the “Builder Warranties” that Appellant
claimed were the responsibility of Beverly Homes, LLC obligated the general
contractor to substantially conform the construction-related activities to the
Specifications and any change orders. R., p. 456.

Thus, interior painting of the Pender residence was an activity that was “a
necessary, essential, and integral part of the general contractor’s trade, business, or
occupation” and required work by the contract documents between the general
contractor and the Penders. The trial court clearly recognized that Appellant made
the same claims against Beverly Construction Group, Inc. and Beverly Homes, LL.C

that each was a general contractor for the Penders’ home, and afforded both the same
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dismissal under Rule 12(b)(1), SCRCP, based on Appellant’s arguments.5 Appellant’s
interior painting work of a new home under construction certainly was an important
part of the trade and business of the general contractor (and any general contractor
performing residential or multi-family housing) and was “necessary, essential, and
integral” to the completion of the home and the delivery of the new home to the
Penders. Appellant was not performing maintenance or repair work, as was being
performed by the injured worker in the recent decision of Keene v. CNA Holdings,
LLC, S.C. S.Ct. Op. No. 28052 (filed August 11, 2021).

In Freeman Mech. V. J.W. Bateson Co., 316 S.C. 95, 447 S.E.2d 197 (1994), the
South Carolina Supreme Court held that the prime contractor “enjoy[ed] the

immunity created by the [South Carolina Workers’ Compensation] Act from common
law claims because the prime contractor was potentially liable under the South
Carolina Workers’ Compensation Act for injuries to a subcontractor’s employee. In
that case, the Court stated:

Under the Workers’ Compensation Act, the prime
contractor is liable for workers’ compensation where the
sub-contractor’s employee is injured on the job. S.C. Code
Ann. § 42-1-410 (1985). The doctrine of “statutory
employee” is well developed in South Carolina. The
employee of the sub-contractor may look to the prime
contractor for workers’ compensation benefits without
regard to whether the sub-contractor is covered by a
workers’ compensation insurance policy. Where the prime
contractor pays for the sub-contractor’s employee’s injuries
through the doctrine of “statutory employee,” the prime
contractor is entitled to indemnification from the sub-
contractor. S.C. Code Ann. § 42-1-440 (1985). Thus, under
our workers’ compensation scheme, the sub-contractor is
primarily liable and the primary contractor secondarily
liable for workers’ compensation benefits to the sub-
contractor’s employee.

3 Beverly Homes did not have worker’s compensation insurance because it was
not a contractor, did not perform contracting duties, and did not have any employees.
Appellant pursued her Worker’'s Compensation claim in this matter and recovered
against the painting entities that employed her.
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While the prime contractor is secondarily liable for work-
related injuries to the employees of the sub-contractor, the
sub-contractor has no such secondary liability for
employees of the sub-contractor, the sub-contractor has no
such secondary liability for employees of the prime
contractor or employees of other sub-contractors on the
job....The majority rule is that one who has obligations
under the Act enjoys the immunities under the Act.

316 S.C. at 97-98, 447 S.E.2d at 198-199 (case citations omitted).

III.

issues and arguments as a basis to affirm the lower court’s ruling for a reason other

than one primarily relied upon by the lower court. Id., 338 S.C. at 417, 526 S.E.2d at

This Court should affirm the lower court based on additional grounds
appearing in the record, pursuant to 'On, LLC v. Town of Mount

Pleasant, 338 S.C. 406, 526 S.E.2d 716 (2000).

In I'On. LLC v. Town of Mount Pleasant, 338 S.C. 406, 526 S.E.2d 716 (2000),

the South Carolina Supreme Court allowed the prevailing party to present additional

722. In that case, the Court wrote:

In revising the appellate court rules, we intended to abandon
restrictions surrounding additional sustaining grounds and allow a
more flexible process. We chose to avoid the term “additional sustaining
ground” in the present appellate court rules. Instead, the present rules
provide simply that ‘respondent’s brief may also contain argument
asking the court to affirm for any ground appearing on the record as
provided by Rule 220(c), [SCACR].” Rule 208(b)(2), SCACR. Rule 220(c),
in turn, provides that “the appellate court may affirm any ruling, order,
or judgment upon any ground(s) appearing in the Record on Appeal.”

Under the present rules, a respondent — the “winner” in the lower court
— may raise on appeal any additional reasons the appellate court should
affirm the lower court’s ruling, regardless of whether those reasons have
been presented to or ruled on by the lower court....

The basis for respondent’s additional sustaining grounds must appear

in the record on appeal, but other requirements contained in former
rules and pre-1990 precedent no longer apply....
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The appellate court may review respondent’s additional reasons and, if

convinced it is proper and fair to do so, rely on them or any other reason

appearing in the record to affirm the lower court’s judgment.
1d., 338 S.C. at 418-420, 526 S.E.2d at 722-723. Therefore, any discussion about the
propriety of trial court actions to dismiss Beverly Homes, LLC under an “Alternate
and Separate Ground” appears unnecessary.5

Throughout arguments made during briefing before the hearings on the
original motion and motion for reconsideration, at argument of the underlying motion
and motion for reconsideration, and in briefing filed after the hearings, Appellant (a)
was and was not the general contractor, (b) was the owner of the Pender house, (c)
was not the owner of the Pender house; and/or (d) had liability because it somehow
had “control” over the construction project.

The trial court recognized that Appellant could not have it both ways. As Judge
Ralph King Anderson once said, “a litigant cannot ‘blow both hot and cold’” Quinn
v. Sharon Corp., 343 S.C. 411, 540 S.E.2d 474 (Ct. App. 2000) (Judge Ralph King

Anderson concurring). Judge Anderson continued: “Deceit and dishonesty are

anathema of justice. ‘The chief security and safeguard for the purity and efficiency
of the administration of justice is to be found in the proper reverence for the sanctity
of an oath.” Judicial estoppel guarantees the protection of the judiciary from the
perversion created by a party’s inconsistent averments.” Id.

In Quinn, the appellant previously filed an answer and counterclaim admitting
that he had no authority to bind a corporation and that his daughter owner and
operated the corporation. Appellant later claimed that he was the corporation’s sole

owner. Id., 327 S.C. at 252, 489 S.E.2d at 477. The Quinn court held Appellant’s

6 Respondent respectfully disagrees with Appellant’s contention that the circuit court could not act sua
sponte in this matter given the numerous memoranda and arguments made by Appellant on the issues.
A basis for this alternative and separate ruling can also be found under Rule 12(c), SCRCP, and with
the procedural rulings in the following cases: Reliford v. Mitsubishi Motors Credit of Am., Inc., 2004
S.C. App. Unpub. LEXIS 556 (S.C. Ct. App. 2004) (affirming trial court’s sua sponte order granting
summary judgment to a non-moving party); Horne v. Beason, 285 S.C. 518, 331 S.E.2d 342 (1985)
(affirming trial court’s sua sponte order dismissing the mayor and councilmen from a wrongful death
case filed against the City and arresting officers). Here, Appellant made the arguments on the matters
ruled upon at the December 4, 2020 hearing with Appellant’s December 9, 2020 supplemental
memorandum filed after arguments of counsel.
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second claim was barred by judicial estoppel because of the earlier assertions. Id.
“Were we to allow [appellant] to change his position as to the facts and now claim
ownership of the Corporation, ‘the truth-seeking function of the judicial process
[would be] undermined.” Id., 343 S.C. at 415, 540 S.E.2d at 476. The doctrine of
judicial estoppel prohibits a party that has assumed a particular position in a judicial
proceeding from adopting an inconsistent posture in subsequent proceedings. See
e.g.. Hayne Federal Credit Union v. Bailey, 327 S.C. 242, 489 S.E.2d 472 (1997).

Pursuant to the doctrine of judicial estoppel, Plaintiff should be precluded from

adopting a position that is in conflict with the position taken earlier.

At the December 4, 2020 hearing and in the subsequent December 9, 2020
supplemental memorandum, Appellant pivoted from the “general contractor”
argument and moved away from the opinions of her architect/contractor expert
Roberts, who said all of his opinions against Beverly Homes were based on his belief
that Beverly Homes was a “co-prime contractor” with the now-dismissed Beverly
Construction Group. Appellant’s theory was that Beverly Homes, LLC had liability
because it “had control over the premises and was negligent.” R., p. 463. As part of
that argument, Appellant alleged that Beverly Homes, LLC “owned” the Pender lot
where the house was built. R., p. 464. Appellant also argued Beverly Homes, LLC
exercised “control” over the Pender lot and construction.

To assert a negligence claim under South Carolina law, a Appellant must show
that (1) defendant owed her a duty of care; (2) defendant breached this duty by a
negligent act or omission; (3) defendant’s breach was the proximate cause of her
injuries; and (4) she suffered injury or damages. Dorrell v. S.C. DOT, 361 S.C. 312,

605 S.E.2d 12 (2004). An essential element in a cause of action based upon negligence

is the existence of a legal duty of care owed by the defendant to the Appellant. Bishop
v. South Carolina Dep't of Mental Health, 331 S.C. 79, 86, 502 S.E.2d 78, 81 (1998).

Without a duty, no actionable negligence exists. Id. “The existence of a duty owed is

a question of law for the courts.” Doe v. Greenville County Sch. Dist., 375 S.C. 63,
72, 651 S.E.2d 305, 309 (2007) (citing Doe v. Batson, 345 S.C. 316, 323, 548 S.E.2d
854, 857 (2001)).
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South Carolina law recognizes four general classifications of persons who come
onto a property: (1) adult trespassers; (2) invitees (invited business guests, such as
shopper at a store); (3) licensees (social guests); and (4) children. Sims v. Gilles, 541
S.E.2d 857, 861 (S.C. 2001). Different standards of care apply to each classification.
An invitee “is a person who enters onto the property of another at the express or
implied invitation of the property owner.” Goode v. St. Stephens United Methodist
Church, 329 S.C. 433, 441, 494 S.E.2d 827, 831 (Ct. App. 1997). An invitee is on the

owner’s property to benefit the owner and not themselves. Sims v. Giles, 541 S.E.2d

857 (S.C. Ct. App. 2001). An “invitee” is different than a “licensee” because an “invitee
confers a benefit on the landowner.” Sims v. Giles, 343 S.C. 708, 541 S.E.2d 857 (Ct.

App. 2001) (holding that a power company’s meter reader was an invitee when

entering the customer’s property).

The property owner owes an invitee “the duty of exercising reasonable or
ordinary care for his safety, and is liable for injuries resulting from the breach of such
duty.” Israel v. Carolina Bar-B-Que, Inc., 292 S.C. 282, 289, 356 S.E.2d 123, 128 (Ct.

App. 1987). An owner of property is not an insurer of the invitee’s safety. The owner

owes an invitee the duty to use reasonable care to discover unreasonably dangerous
conditions on the premises and (1) either put the premises in a reasonably safe
condition for the use and manner consistent with the purpose of the invitation to come
on the property or (2) warn the invitee of the dangers which the owner knew or should
have known about. Crocker v. Barr, 397 S.E.2d 665 (S.C. Ct. App. 1990).

“Under a premises liability theory, a contractor generally equates to an invitor

and assumes the same duties that the landowner has, including the duty to warn of
dangers or defects known to him but unknown to others.” Larimore v. Carolina Power
& Light, 340 S.C. 438, 531 S.E.2d 535 (Ct. App. 2000).

The trial court correctly ruled that Appellant’s arguments made at these
hearings and within the subsequent supplemental memorandum failed as a matter
of law, as evidenced by the alternate ruling by the trial court. Those claims and the

failure of proof provide this Court with the record it needs to affirm the dismissal of
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Beverly Homes, LLC from this litigation, pursuant to the rule announced in I'On,

LLC v. Town of Mount Pleasant.

(1) Appellant offered no proof Beverly Homes, LLC had knowledge of any

defect or dangerous condition at the Pender residence.

Randy Beverly (owner of Beverly Homes, LLC) testified Beverly Homes, LLC
(1) did not perform any work at the Pender house; (2) did not go inside the house; (3)
did not inspect the house; (4) did not hire any subcontractors for the house; and (5)
did not supervise any person or company doing work at the house. R., p. 63, line 3 -
p. 67, line 17. The following exchanges between Appellant’s attorney and Randy
Beverly were revealing:

Q: Would you agree that Beverly Homes, LLC was not involved with
the construction of the Pender Residence?
A: Yes, ma’am.

Q: And do you agree with that statement that Defendant [] Beverly
Homes, LLC did not perform work at and was not involved with
the construction of the Pender Residence?

A: Yes, ma’am.

R., p. 62, line 24 - p. 63, line 2; p. 83, lines 14-18. In sum, Appellant did not
provide any evidence that Beverly Homes, LLC knew anything about any alleged
dangerous condition at the Pender home while it was under construction.
Accordingly, Beverly Homes, LLC did not breach any duty. This holding is consistent
with the determination in Larimore v. Carolina Power & Light, 340 S.C. 438, 531

S.E.2d 535 (Ct. App. 2000).

(2) Beverly Homes, LLC never owned the Pender lot.

The Penders have owned the lot in question since April 30, 2014 when they
purchased it from Conway National Bank for $83,200.00.
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catied “Grantor*), for end in corslideration of the sum of Eighty-Threa Thousand Two
Hundred & 0041005 ($83,200.00} Dollars 1o i, hand paid al and before the sealing of
these pressnts, in the State aforesaid, {the recoipt of which is hereby acknowdadged) has
granded, bar d, sold ar<f rah d and by these Presents does hereby grant, bargain,
salf and rolease unte Carlton E. Pender and Joan B. Pender (hereinafter callad
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suevivor of them, their heirs and assigns forever, in fos simple, together with every
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THIS PROPERTY IS MORE COMMONLY KNOWN AS 38 GASPARILLA DRIVE,
(LOT 4, BELLE VUE), MURRELLS INLET, 8C 29576 AND IS MORE PARTICULARLY
DESCRIBED IN EXHIBIT “A™ ATTACHED HERETO AND MADE A PART HEREOF BY

REFERENCE.

R., pp. 419-423. The Penders’ purchase occurred approximately three years before
construction began on the lot. Further, Georgetown County tax records also show
that the Penders have paid the property taxes on the property (and later the property

and home) since 2014.
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The references to Beverly Homes, LLC as the “owner” of the lot as stated in the
various documents raised by Appellant were clearly and succinctly explained by
Randy Beverly. He indicated each entry was “an honest, clerical mistake” made by
someone not employed by Beverly Homes, LLC. R., p. 108, lines 8-18; p. 115, lines 19
- p. 117, line 22; p. 120, line 10 - p. 121, line 6. As discussed in the “Statement of
Facts,” an objective evaluation of the building permit request shows, for example,
numerous handwriting and numerous pen colors, which indicate some form document
was incorrectly used to input the information for permitting with Georgetown
Cbunty. In any event, Beverly Homes, LL.C was not the owner of the lot or property
as evidenced by the deed between the Penders and Conway National Bank and the
receipts showing the Penders paid the property taxes from 2014 to present.

(3) Appellant did not prove the claim that Beverly Homes “had control”
of the Pender property or construction.
Appellant did not produce any evidence that any employee of Beverly Homes,
LLC ever set foot on the Pender lot before or during construction, and it would be
impossible for a Beverly Homes, LLC employee to have been on the construction site
because Beverly Homes, LLC did not have any employees. Appellant also did not

produce any evidence that Beverly Homes, LLC directed the construction of the
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Pender home. To the contrary, before Appellant sued any Beverly entity in this case,
Forrest Beverly (the owner of the general contractor, Beverly Construction, LLC) was

deposed by Appellant. He testified:

= Beverly Construction Group, LLC was responsible for hiring all
of the subcontractors for the construction of the new home at 39
Gasparilla Circle. R., p. 382, lines 21-25.

. Beverly Construction Group, LLC hired all of the subcontractors
for the construction of the new home at 39 Gasparilla Circle. R,
p. 385, lines 6-8.

' Beverly Construction Group, LLC was responsible for
coordinating all of the trades and subcontractors involved with
the construction of the new home at 39 Gasparilla Circle. R., p.
383, lines 1-4.

] Beverly Construction Group, LLC was responsible for inspecting
all of the work performed by the subcontractors involved with the
construction of the new home at 39 Gasparilla Circle. R., p. 383,
lines 5-8.

. Beverly Construction Group, LLC “would have been the
contractor onsite handling the vertical construction of the house.”
R., p. 392, lines 17-24.

. Beverly Construction Group, LLC employed Jonathan Martin as
the construction supervisor for the project. R., p. 383, lines 13-21.

= - Jonathan Martin’s responsibilities for the project at 39 Gasparilla
Circle included “coordinatf[ing] day-to-day operation of the job,
coordinatf[ing] subcontractors, and quality control.” R., p. 384,
lines 6-10.

" Beverly Construction Group, LLC still employed dJonathan
Martin as a construction supervisor on the date of Beverly’'s
deposition. R., p. 383, line 22 - p. 384, line 2.

. All invoices from subcontractors should have been addressed to
Beverly Construction Group, LLC. R., p. 386, lines 3-20.

. Beverly Construction Group, LLC paid the invoices submitted
from subcontractors for the construction of the new home at 39

Gasparilla Circle. R., p. 386, lines 3-22.
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Further, an objective analyéis of the documents submitted by Appellant actually
prove Beverly Homes, LLC had zero involvement with the Pender property or the
construction. As shown previously, Beverly Homes, LLC did not subcontract with the
elevator vendor and did not pay that elevator vendor. In fact, Beverly Homes, LLC
did not pay any subcontractor, vendor, governmental entity, or service provider
involved with the Pender construction.

Clearly, Beverly Homes never owned the lot or the home. And, Appellant did
not produce any dispute of material fact to support her contention that Beverly
Homes exerted any control or was legally in position to take any actions regarding
the safety of the site or the elevator on or around the date of Appellant’s unfortunate
accident. Appellant’s arguments did not show that Beverly Homes, LLC ever set foot
on the property or had any control over the site or the subcontractors. Documents
submitted by Beverly Construction Group, LLC supported the contention by Beverly
Construction Group, LLC and Beverly Homes, LLC that Beverly Homes, LLC did not
have any involvement with the construction of the Pender house and any clerical
mistake was done by someone other than an employee of Beverly Homes, LLC. Thus,
Appellant does not establish any legal duty owed by Beverly Homes, LLC or any
breach of any duty of care. Clark v. Greenville County, 313 S.C. 205, 437 S.E.2d 117
(1993). Accordingly, Appellant’s pivot to the “ownership and control” issue failed as

a matter of law.

CONCLUSION

For these reasons, Beverly Homes, LLC respectfully asks this Court to affirm

the trial court’s ruling.
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