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*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Good morning,
For filing, please see the attached Motion to Certify Appeal for the above-referenced
matter.    Let us know if you have any questions or concerns.
 
Kindest Regards,
-Beth
 
Beth Cogan, Paralegal
Ballard & Watson, Attorneys at Law
226 State Street
West Columbia, South Carolina 29169
803.796.9299
803.796.1066 Facsimile
beth@desaballard.com
www.desaballard.com
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THE STATE OF SOUTH CAROLINA 
IN THE SUPREME COURT 


___________ 
 


APPEAL PENDING AT THE COURT OF APPEALS 
Appellate Case Number Not Yet Assigned  


 
FROM LEXINGTON COUNTY 


WALTON J. MCLEOD, CIRCUIT COURT JUDGE 
Case No. 2022-CP-32-01419 


__________ 
 
 


Emily P. Smith and Emily P. Smith and Associates, LLC, .................... Appellants, 
 
v. 
 
Robert T. Smith; Southern Collection, LLC;  
Southern Collection Brokerage, LLC;  
Terrance Smith and Associates, LLC; Robert B. Smith,  
And Sherry C. Smith,  .......................................................................... Respondents. 
 


__________ 
 


MOTION TO CERTIFY APPEAL 
__________ 


 
 Appellants Emily Smith and Emily P. Smith and Associates, LLC (hereafter collectively 


referred to herein as “Emily”) seek an order of this Honorable Court certifying this appeal 


(currently pending at the Court of Appeals) in accordance with Rule 204(b), SCACR.  This appeal 


raises significant issues of public interest and legal principal of major importance.  Moreover, the 


issues involve subject matter jurisdiction and likely affect a significant number of cases now 


pending in family court.    


 The issue presented is whether the circuit court is deprived of subject matter jurisdiction 


over corporate issues when one (or more) of the members of the corporate entity is involved in 


litigation in family court.  The circuit court judge has refused to recognize Emily’s rights as a 







member of the jointly owned LLC, and has refused to allow her to exercise her statutory rights as 


a member of an LLC because she is married and involved in divorce proceedings.   


 Emily and Respondent, Robert T. “Terence” Smith (hereafter “Terence”), are married but 


are going through divorce proceedings that started approximately one year ago. Emily and Terence 


own equal interests in an LLC, Southern Collection LLC which operates as a real estate brokerage.  


Emily is a salesperson and Terence is the broker in charge. After initiating the divorce proceedings, 


Emily retained a certified fraud examiner and discovered that Terence had been withholding 


commissions she earned, overpaying himself, and diverting income to an LLC solely owned by 


Terence—without Emily’s knowledge or consent—that he created after Emily filed for divorce.1  


When Emily filed suit in family court a year ago, she requested equitable distribution in 


their pleadings.  However, none of the companies they own were made parties to the action in 


family court.  As indicated by the affidavit of Emily’s domestic attorney, Sheila Robinson, attached 


hereto as Exhibit 2, despite a year of litigation and multiple orders2 issued by the family court, the 


family court has not yet addressed the status of the LLC owned by the parties, nor has it granted 


any relief regarding the parties’ respective interests in the LLC.   In other words, the family court 


has exercised no jurisdiction over the LLC owned by the parties (or the LLC that Terence 


established after the parties separated and to which Emily believes he has transferred all of the 


assets of the jointly owned LLC) nor has it recognized the LLC’s interests as marital property.   


The family court has not issued any rulings regarding any of the LLCs nor has it recognized the 


LLCs interests as marital property.  Id. 


 
1   See Affidavits of Christopher Leventis and Emily Smith, attached hereto as Exhibit 1.  
2   Some of which were emergency orders, see Exhibit 2.   







On April 27, 2022, Emily exercised her statutory rights as a member of the jointly owned 


LLC and filed articles of disassociation with the secretary of state in accordance with S.C. Code 


Ann. § 33-44-704.  Exhibit 3.  She filed an action in circuit court seeking dissolution of the LLC 


pursuant to S.C. Code § 33-44-801(4).  The circuit court judge refused Emily’s request for a 


receiver over the LLC, ruling that he was “not convinced that the family court could not appoint a 


receiver.” (Order dated May 6, 2022, Notice of Appeal filed July 29, 2022).   


The circuit court judge subsequently dismissed the circuit court action, concluding the 


circuit court lacked jurisdiction over the corporate issues (although he instructed the parties to 


litigate the corporate issues in family court).  (Order dated June 17, 2022, Notice of Appeal filed 


July 29, 2022.).  Both orders (as well as the order denying Emily’s motion to reconsider) have 


been appealed to the South Carolina Court of Appeals, but no appellate case number has been 


assigned.3 


As a member of an LLC established under South Carolina law, Emily has statutory rights 


available to her which enable her to seek a dissolution of a jointly owned LLC.  The family court 


is a court of limited jurisdiction, and lacks jurisdiction over the LLC or its corporate affairs, all of 


which are governed by statute.  The result of the circuit court’s rulings is that Emily has no rights 


as a member of an LLC if she happens to be married to the other member and involved in domestic 


litigation.   


The Court of Appeals has recently ruled that a judicial dissolution of a corporate entity, an 


accounting of assets of the business, and issues regarding appointment of a receiver are exclusively 


 
3   The circuit court refused to deal with the corporate issues at all, even though the corporate entities are not parties 
to the family court litigation, there are multiple causes of action not related to the marital relationship and who are not 
parties to the family court action, and despite Emily’s demand for a jury trial on issues for which she is entitled to 
have a jury trial.  
 







within the jurisdiction of the circuit court.  Palmetto Wildlife Extractors LLC v. Ludy, 435 S.C. 


690, 869 S.E.2d 859 (Ct..App. 2022).  The circuit court judge’s ruling here, which requires Emily 


to litigate her corporate interests in family court, deprives her of her statutory rights as a member 


of an LLC because she is a married woman.   


Apparently, the family courts have been routinely and repeatedly dealing with corporate 


issues for years, taking the position that if a member of a corporation is in marital litigation, only 


the family court can distribute those assets as part of equitable distribution of the marriage.4  


Terence’s family court counsel asserts the family courts treat corporate interests owned by parties 


to the marriage as a part of equitable distribution, ignoring the requirements of the statutes which 


govern the formation, operation and dissolution of limited liability companies, and allocating them 


like marital property and marital debt.  Id.   


However, the family court is a court of limited jurisdiction; that is without dispute.  Singh 


v. Singh, 434 S.C. 223, 863 S.E.2d 330 (2021).   


This appeal presents the novel and important issue of whether members of a corporate 


entity can seek relief regarding their interests in the corporate entity.  Other jurisdictions have 


addressed this issue and ruled that family court lacks jurisdiction over corporate issues. See 


Whittaker v. Whittaker, 228 W.Va. 84, 87, 717 S.E.2d 868, 871 (2011) (recognizing that the family 


court does not have jurisdiction to order a limited liability company to transfer its assets.) See also, 


Whaley v. Whaley, 261 So. 3d 386, 394-95 (Ala. Civ. App. 2017) (citing Whittaker).  


Because the issues presented by this appeal are significant legal issues that represent a 


widespread practice of the family courts intruding on exclusive circuit court jurisdiction over 


 
4   Statement of attorney Ashby Jones in a hearing before Judge Walter McLeod on June 3, 2022 (transcript ordered, 
not yet received).   







corporate affairs, Emily asserts this Court should certify this appeal for decision.  Emily is willing 


to expedite the briefing process so these issues of critical importance can be decided, not just for 


her but for apparently many other litigants who are being forced to submit their corporate disputes 


to family courts as part of equitable distribution litigation.   


For the reasons set forth above, Emily moves for an order certifying this appeal and asking 


this Court to issue an expedited briefing schedule so the important legal issues presented by this 


appeal can be timely addressed.   


      Respectfully submitted, 


s/ Desa Ballard   
Desa Ballard (S.C. Bar No. 498) 
Harvey M. Watson III (S.C. Bar No. 74053) 
Haley Hubbard (S.C. Bar No. 103195) 
 
BALLARD & WATSON 
226 State Street  
West Columbia, SC  29169 
Telephone 803.796.9299 
Facsimile 803.796.1066 
desab@desaballard.com 
harvey@desaballard.com 
haley@desaballard.com 


 


       ATTORNEYS FOR APPELLANT 


August 1, 2022 
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Beth Cogan


From: Beth Cogan
Sent: Monday, August 1, 2022 11:50 AM
To: Mark B. Goddard; Kelchner, John B; Ashby Jones; Alyssa Iglesias; Betty Perdue
Cc: Sheila Robinson; Desa Ballard; Haley Hubbard; Liz Sineath
Subject: (Emily Smith v. Robert T. Smith)  Ltr to Supreme Court encl Motion to Certify Appeal
Attachments: 2022 08 01 Ltr to Supreme Court encl Motion to Ceritfy Appeal.pdf; 2022 08 01 Motion to Certify 


Appeal.pdf; 2022 08 01 POS Motion to Certify Appeal.pdf


Good morning, 


The attached Motion to Certify is being filed today with the Supreme Court and Court of Appeals.    


 


Kindest Regards, 


‐Beth 


 


Beth Cogan, Paralegal  


Ballard & Watson, Attorneys at Law 


226 State Street  


West Columbia, South Carolina 29169 


803.796.9299 


803.796.1066 Facsimile 


beth@desaballard.com 


www.desaballard.com  
 
 
 






