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- The Court - Ladies and gentlemen, I want to

welcome all of you for this term of Court. It is a dual

‘term of Court as I’m sure Judge Alford explained to you

this morning:. We will be handling matters and needed your
assistance in matters that deal with both a criminal court
as well as common pleas Court of what is commonly referred
to as Civil Court. My name is Tommy Russo. I‘m a Circuit
Court Judge out of Florence, Soufh Carolina, and it’s my
pleasufe and my honor to be serving here in York Coﬁnty
this week, and ladies and gentlemen, this term or this
proceéding that you’re up here for this week, at least for

the purposes of this case is a civil matter. As I told

you, we’ll be doing both criminal and civil matters and it

may be when I tell you what this first case is about that
you may have some confusion as to that. The first case

that we’re going to need your assistance on is a case that

is captioned as' In the Matter of -- In the Matter and Care
and treatment of O'Bryan -- is it Broschaw ---

Mr itl ‘- Yes, sir.

The Court - --- Okay -- Whitlock. Now, Mr.

Whitlock is here this week and he’s having his time in

"Court. This is a case where the State of South Carolina

has brought this case under a provision of our Code called

>

the Sexually Violent Predator Act, and the purpose of this

case or this trial here this week, the State is seeking to
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5
commit Mr. Whitlock into a long-term care facility and so
this is not a criminal case because Mr. Whitlock is not
charged wiﬁh a criminal offense. The State is simply
seeking a civil commitment to have Mr. Whitlock committed
to a long-care -- long-term care facility to receive
treatment and, of course, Mr. Whitlock'’s positibn is that
that’s not -- that’s not necessary, that he does not fall
under'the guidelines of the State of Sduth Carolina under
the Sexually Violent Predator Act. So I tell you that
just to try to relieve any confusion you may have and to

make it clear to you that in this case Mr. Whitlock is not

. charged with a criminal offense. This is simply a civil

commitment action. Now, I haven’t told you a whole lot,

but is there any neﬁber of the jury panel who- knows

anything about this matter or about this case based on

what I have just shared with you? If so, please stand.
(No response)

The Court - All right, thank you. There are

none. Ladies and gentlemen, I am going to have the
attorneys introduce themselves to you. Please if you

would listen carefully while they do that. Mr. Bogle,
I’11 start with you, sir.

Mr, Bogle - Thank you, Your Honor. My name is
Jim Bogle. I'm with-the Attorney General’s office out of

Columbia. I live in Columbia, South Carolina.
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Mr. Brooks - My name is.éharles Brooks. I’'m an
attorney, live in Columbia, practices in Sumter. This is
my clienﬁ, Mr. O’Bryan Whitlock.

The Court - All right. Now, Mr. Whitlock, if
you would just stand for a moment and face the members of
the jury so they can get a look at you, sir.

(Mr. whitlock complies)

Ing_ggu;; - Thank you, very much. You may have
a seat. Ladies and gentlemen, I'm going to begin with Mr.
Bogle. Is there any member of the jury pahel who is

related by blood, connected by marriage or who has any

.close business or personal relationship with Mr. James

Bogle or who has been represented by him in the past? If
so, please stand.

(No response)

The Court - Thank youﬂ' There are none. 1Is
there any member of the jury panel who's related by blood,
connected by marriage or has any close business or
personal relationship with or who has been represented by
Mr. Charles Brooks in the past? If so, pleaselstand.

~(No regponse) |

The Court - Thank you. There are none. Ladies
and gentlemen, youjmet Mr. Whitlock. Is there any member
of the jury panel whovisvrelated by blood, connected by

marriage or has any close business or personal
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relationship with Mr. Whitlock? 1If so, please stand.
(No response)

The Court - All right, thank you. There are

none. Mr. Brooks, do I have a list of potential

witnesses.

Mr., Broogks - We’'ve got Dr. Jeffrey Musick.

- The Court - Musick?

Mr., Brooks - Yes.

The Court - All right. Ladies and gentlemen,
I'm»going to call out a couple of names. The -- Let me
just write that down. These folks are possible 6r
potential witnesses that may testify during the course of
this trial. I’d just asked you -—.Remember the question
I just asked you with regards to Mr. Whitlock, and that.
is, related by blood, connected by marriage or have any
close business or personal relationship with these
witnesses. That’s the question that I;ll be asking as it
relates to these witnesses. If that question applies to
you, please stapd.- Possible or potential witnesses that
may testify during the course of this trial. There’s a
Dr. Leonard W. Mulbry, Dr. Jeffrey‘Musick. Any members of
the jury panel related by blood or connected by marriage
or have any close business or personal relationship with
either one of those doctors?

(No response)
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The Court - Thank you. There are none. Ladies
and gentlemen, is there any member of the jury panel or a
member of your immediate family or close friends ever been
charged with or convicted of a sexual offense? ~If so,
please stand.
(No response) ,

. The Court - Thank you. There are none. Is
there any member of the jury panel or a member of your
immediate‘family who has ever been a victim of a sexual
assault? If so, please stand. Whether or not it was --
ended up in Court. If so, please stand.

(Jurors-stand)

The Court - All right, ma’am, let -- I'm going

. to start on the far side over here. Could I get your:

name, please?

Juror - Mary Sanders.

‘Ing_ggugg - All right. Okay, Ms. Sanders. This
is juror number 190. Ms. Sanders, the fact that you've
had that experience in your family, would that in any way
affect your ability to be fair and impartiai, giving both
the State and the Respondent a fair trial?

Mg, Sanders - I believe that I can.

Ing_ggu;;'-_Ail right; thank you very much,
ma’am. You may have a seat.. Sir, your name, please?

Juror - Charles Wilkes.
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The Court - All right, Mr. Wilkes. This is

juror 243. Excuse mé. And Mr. Wilkes, the fact that
you’ve had. thisl in your -- in your iife, in your
relatiohship, sir, would this -- would that in any way

affect your ability to be fair and impartial if you were

- selected in this matter?

Juror - No.

The Court - Thank you vefy much. You may have
a gseat, sir. Ladies and gentlemen, is there any member of
the jury panel ﬁho has training, experience or who is
currently or formerly has worked in  the fields of
psychiatry or in psychological areas of law, any training
at all in those areas? Psychology, psychiatry?

. (No response)

The Court - Thank you. There are none. Is
there any member of the jury -- You’ve met both Mr. Bogle
and Mr. Brooks. Is there any member of the jury panel who
has ever been involved in any case with either the South
Carclina Attorney General’s Office or any case involving
Mr. Brooks? If so, please stand.

(No response)

The Court - Thank you. There are none. .Ladies
and gentlemen, is there any member of the jury panel who
has been involved in a prison'ministry; prison outreach

program or any other program involving contact with folks
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who .are incarcerated either locally or in the South
Carolina Department of Corrections?'.If so, please stand.

(No response)

The Court - Thank you. There are none. Is

‘there any member of the jury panel or a member of your

immediate family who has ever been ~subject to civil
commitment proceedings or beén voluntarily or
involuntarily civilly committed? If so, please stand.

(No response)

The Court - Thank you. There are none. Ladies
and gentlemen, during the course of this trial there will
be information that indicates that Mr. Whitlock has been
convicted of a sexual offense in the past and has served
his sentence in that case. In other words, he’s had that
conviction, but he’s completed . that sentence. Is there
any member of the jury panel who<believes that knowing
that he has had that conviction and that he has served
that time, would that in'any way prevent you from being
fair and impartial in deciding"whether"or not it is
appropriate for the State to seek civil commitment
proceedings? Is there any member of the jury panel that
feels that that would §ffect their ability to'impaftially
make the decision with regards to civil commitment? If
80, please standT

(No response)
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The Court - Thank you. There are none. ' Now,
ladies and questions I can ask you questions from now .on
until 5:00 o’clock in trying to determine your ability to
be fair and impartial and I'm sure you’ve picked up by now
that any questions that I ask you deal directly with your
ability to be fair and impartial and that’s all we seek in
any case, whether it’s a civil case as this is, whether
it’s a criminal case. We always try to impanel members of
the jury that can be fair and impartial and give both
sides a fair trial. So maybe it’s easy to ask this
question so that I don’t miss something. 1Is there any
member of the jury panel who knows of any reason why you
would not be able to be fair and impartiai giving both the
State and the Respondent a fair trial with regards to this
case? If so, please stand.

(No response)

The Court - Thank you. There are none. Any
additional questions or any further questions from the
State?

Mr. Bogle - No, Your Honor. Thank you.

The Court - Anything further from the defense?

Mr, Brooks - No, sir; Your Honor.

The Court - All right, I’‘m going to get y’all to
step up one last time real quick. I’'ve got to ask you

something real quick.

11
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(Bench conference was heid in the presence of
the panel but out of the hearing of the panel which was
not reported.) '

The Court - Ladies and gentlemen, let me explain
to you briefly how we’re going to go about selecting
jurors. When you selects juries in civil cases it’s a
little bit different procedurally than it is when you
select a jury in_a'criminal case. If I'm sitting where
you are and if I'm -- if I’m nervous or somewhat anxious
about standing up and speaking in front of people or being
in front 6f people, trust me, you’ll enjoy this process a
lot more than you will the cfiminal process, because when
we select juries for criminal Court, if your name is
called, you have to come. down to the front of the
courtroom, stand here, face the back of the courtroom and .
stand in front of everybody and just stand there while the
attorneys make tpeir decision. It can sometimes be a
little uncomfortable. But that’s not the way we do it in
a c¢ivil case. In a civil case the way»we' go about

selecting juries is we have -- we have our jury list which

is all of your names and that list is in basically

alphabetical order. What is going to happen and what’s
happening right now is, Madam Clerk is going to -- on her

computer she has a program which will Eake this list of

jurors and -- the list of all of you -- and it will just
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randomly go through that list and it‘ll just pull out
twenty names, and it will take those twenty names and just
put them on a -- what we call a strike sheet. After it
pulls twenty, we’re going to have an alternate in -this
case, s0 it will pull three additional names and put those
at the bottom. What we do in civil cases is each side
gets what we call four peremptory strikes. In other
words, each side for whatever reason they choose can
eliminate four names froﬁ that list of -- that original
list of twenty. Now, there are a lot of reasons I didn’t
go into the medical field. One of them was I can’t stand
mathematics, but I know enough math to know that if I
start with twenty names and I take away eight, that leaves
me with twelve. So when we get this list and the lawyers
exercise their strikes, the remaining folks listed on that
list, those twelve people, will make up our jury panel.

Now, what happens is, when she has this list prepared,

she’ll give a copy to each attorney. We’ll take just a -

short time and let the lawyers look over that list, kind
of gather their thoughts and then when we’re ready, Madam
Clerk, she’ll start first with the State and she’ll ask
Mr. Bogle for his first strike and he’ll give her a number
and it’l1l be one of those numbers one through twenty that
appears on the list. So it may be that -- well, just for

your information, you know, you have juror numbers. All

13
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of you -- I don’t know if youfre aware of your number, but
everyone has a juror number. The numbers you hear the
attorneys call out are not juror'numbers. They are simply
the numbers one through twenty that appear."That’s the
way they strike. So Mr. Bogle will have -- he’ll announce
his first strike, then she’ll look to Mr. Brooks and he’ll
give his and she’ll. just ping-pong back and forth until
all the sidés have used up all their strikes. And then on’
the alternates, they eachvget one strike and they’ll do
that. Once they’ve finished that; we’ll then have Madam
Clerk call out the names of the remaining folks on the
list and then when you -- if you hear your name called,

bring with you anything you brought to Court and come have

'a seat in the jury box and you’ll make up the panel for

the purposés of this case. Okay? So we’re going to just
be at ease while the attorneys have an opportunity to
review this strike sheet. So while they’re doing that,
ladies and gentlemen, if you just wént to remain at ease,
you’'re more than welcome to talk amongst yourselves, just,
you know, kind of keep it a little low, but feel free just
to relax and we’ll get started back in just a minute.
Okay? '

. (Brief pause)

The Court - Everyone ready?

M. Brooks -.Yes, sir. \
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The Court - All right, ladies and gentlemen,
we’re going to begin the process of jury strikes and so I
ask Madam Clerk to go through that process, please.
Deputy Clerk ; Mr. Bogle, I‘11 take your first
strike.

Mr. Bogle - The State is striking number 3.

Mr. Brooks - Respondent strikes number 9.
Mr. Bogle - The State will strike number 10.
Mr. Brooks - Respondent strikes number 11.

Mr, Bogle - State will strike number 13. -

Mr. Brookgs - Strike number 12.

Mr, Bogle - State will strike number 18.
Mr, Brooks - Respondeht strikes number 19.

Deputy Clerk - And as your alternate, Mr. Bogle?

Mr. Bogle - State will strike number 22.
Mr, Brooks - 21.

Deputy Clerk - I'm just going to confirm the
strikes with you. For the State I have the following
strikes: number 3, 10, 13, 18 and as your alternate
number 22. Is.this cbrfect?

Mr., Bogle - That is correct, ma’am. _

Qgpg;z_glggg-- For the Respondent i have the
following strikes: number 9, 11, 12, 19 and as-your

alternate number 21. Is this correct?

Mr. Brooks - That is correct.

15
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Ihg_CQuiL - Are there any motions regarding jury
selection'from the State?
Mr, nglg ;'No, Your Honor.
The Court - Anything from Requndént?
Mr. Brooks - No, sir, Your Honmor.
The Court - Ali right, Madam Clerk, if you’d.

'please call the names of the juries.

‘Deputy Clerk - Yes, sir. Ladies and gentlemen,
as your name is called, if you’ll come down and have a

seat in the jury box to my left at the direction of the

bailiff. Please bring all your personal belongings if

your name is called. Juror number 183 Maria K. Roberts,
juror number 212, Richard A. Surratt, Jr., juror number
143, Sara Anne-Merritt, juror numbef 228, Sarah T. Tuttle,
jdro; number 166 Janet R. Parra,vjuror number 1, Tracy B.
Alves, juror number 222, Todd L. Tho@pson, juror number
27, Karin Burnette, jufor number 135, Susan P. Mcelroy,
juror number 244, Donna M. Williams, juror number 13,
Kathy H. Bigham, juror number 22, Patrick L. Britz, and
serving as the alternate is juror number 43, Tricia W.
Crénshaw.

The Court - All right. Ladies and gentlemen,
I want- to thank you being back here this dfternoon. Now,
I'm going to_give you some instruction and I think you --

it’s the same instruction that you got earlier today I
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think from Jﬁdge Alford. You’ll be given that phone
number to follow. I’‘m going to ask ifAyou would to please
call that number after 7:00 o’clock this evening and
follow whatever instructions are on that recording. Okay?
If you call -- If you calltthe number and you get a busy
signal or you don’t get through, just héng up and try
again a little bit later. There’'s going to be a lot of
people calling in, but please call that number after 7:00
o’clock'tonight and follow whatever instructions are on

that message. Okay? So thank you very much and you’re

~excused for the balance of the day.

(Remaining_jury panel exits the courtroom)

The Court - And as to the members of the panel
here, I'm going to -- in just a moment I’m’going to get
you to follow the bailiff and he’s going to téke you back
into the jury room and show you where you’ll be-gathering

and meeting. You can introduce yourselves to each other

and get to know each other. What I would ask you to do

and this instruction would be with you throughout the
course of this trial and that is that you don’‘t have any
conversation about the case. Now, obviously when you go
back there now you’re not going to know anything to talk
about anyway, other than what I‘ve just shared with you
eariier this afternoon, but it’s very important that any

time you’re outside of this courtroom that you have no

17
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conversation about the case ‘even amongst yourselves and
sometimes jurors will look at me kind of questioning
because they believe that their -- that'’s their job as
jurors is to deliberate and talk about the case and it is
your job but not until you’ve heard all of the evidence
and heard from both sides, so it’'s very important that
until that time that there be no communication, no.
conversation about the case. Okay? I have a few matters
-- pre-trial matters that I;m going to take up with the
attorneys that :will helpfully expedite the trial and help
it go aldng quickér, so while I do that, I’'m going to have
you back in the jury room and like I said, you can get to
know eaéh other. If you need anything, just let the
bailiffs know. We’ve got little snacks or something like
that that they can get for you if you need anything while
yoﬁ're back there. I'm goihg to take up these pre-triai
matters, which shouldn’t take tefribly long and then we’ll
bring you back in and we’1l get started. Okay? So please
go with the bailiff to the jury room. |

(Jury exits the courtroom)

The Court - All right, ladies and gentlemen,
anything' we need to take up pre-trial before we get
started?

Mr, Bogle - Judge, the State filed two motions

in limine. I don’t know if you have it in front of you.
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I've got spare copies in front of me right here. I did

‘not hand them to you earlier.

The Court - Okay, well, I do have them on my
computer.

Mr. Bogle - Okay. Okay. The State’s first --
You want me to go ahead and talk about them right now?

The Court - Yes, sir. That’ll be fine.

Mr. Bogle - The State’s first motion in limine
deals with where Respondent might be going. As Your Honor
knows, the Sexually Violent Predator Treatment Unit is
located on the campus of Broad River Department of
Corrections. In fact, it’s the location of the prison
know as the former death row. It’s the Edisto wing of the
prison. In the instant'case, the issues before the Court
are is the Respondent a sexually violent predator; has he
been convicted of the right kind of crime and does he have
the mental abnormality of a personality disérder that
makes him likely re-offend and that’s it. éo we would ask
that there be no reference or argument about where he
would be confined. 1It’s the death row; is it a prisoh;
that sort of thing, because might distract the jury from
what they’re here for and the only thing they’ve got to
decide was the two things I mentioned before, the type of
crime and the mental issue. -

The Court - All right. Mr. Brooks, do you wish

19
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to be heard on that?

Mr, Brooks - My only response is that I don’t
have any éroblem mentioning the death row or not
mentioning that it’s formerly known as death row, but I
would like and I have done this in the past, even recuse
the Judge as to "ask questions'about where my client is
going to be housed, and wha; I mean by that is he is going
to be in a long-term care facility. I have asked
questions of witnesses being is it barbed wire, can he gb
home and obviously the question as being Yes it has barbed
wire, no he cannot‘go hqme when he wants, can he come and
go as . he please, so I want to make sure that I'm not
resﬁricted from being able to paint a picture to the jury
that he would be in some long-care confined facility and
obviously be able to explain what it is. And I should be
abie to do that and I can do thaﬁ; but not neceséarily
referring it to, you know, it’s formerly death row ---

- The .Court —vWeil, I think obviously those --

‘those references are something to avoid and I think what

Mr. Bogle’s position is -- And Mr. Bogle you obviously,
sir, correct me if I'm misstating it, but -- in other
words not to paint this dark bleak situation. You

certainly can discuss the fact that it is a confinement,
that it is as you indicated, not free to go and come as

you please and-that.there are rules and regulations that
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you must follow, but not nécessarily to get into the
conditions, either good or bad of the facility. So we’ll
certainly allow you to do that.

Mr, Bogle - Thank you, Your Honor. The second
motion and limine is asking the Court to prohibit the
Respondent should he testify. from . invoking his right
against self-incrimination regarding a prior conviction to
which he pled guilty if he chooses to testify; and second,
to prohibit him from seeking a jury instruction inferring
that he has a constitutional right not to testify in this
proceeding should he choose not to teétify. Now, these
issues have been dealt with by the case of';n Re: Canupp,
a Court of Appeals case from 2008. This is a civil

action. It’s not a criminal action. It’s civil in

- nature. Only a criminal defendant can decline to take the

stand altogether. So -- Now, if he takes the stand and
there’s sométhing out there criminal that’s pending, he
can choose to exercise his right, but as far as crimes
he’'s already been convicted of, we would suggest you

cannot assert that right and certainly cannot ask for a

jury charge that he has any such right. And the case law

I believe is conclusive on that --
The Court - All right. Mr. Brooks?
_M;*_ggggka - Give me one minute, Judge.
The Court - Yes, sir.
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(Discussion is held between Mr. Brooks and Mr.
wWhitlock which was not reported.)

Mx, Brooks Judge, that’s fine. We_Understand.

The Court - All right, you understand that.
Okay . -

Mr. ng;g - Thank you, Your Honor.

The Court - All right, so obviously should Mr.

Whitlock testify, that hg would be required to answer any
questions that are asked of him.

Mr, Brooks - That'’s correct. ‘ _

The Court - All right. Anything further from
the State? |

M;;_ggé;g " Nothing from the State, Your Honor.
There was a preliminary issue about élothing., That seems
to have been resolved.

| The Court - Sure. ' All right. Mr. Brooks,
anything from the Respondent before_we proceed?

Mr., Brooks - Judge, just to .put it on the
record, my client indicated he had some questions about me
representing him, expressing some displeasure. I told him
we would, you know, address that .issue. At this time --

The Court - All right.

Mr, Brooks - -- we would go ahead and . address
that issue. |

The Court - All right. All right, Mr. Whitlock,
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let me say this and then I’1ll certainly hear anything you
wish to tell the Court. If you have some issues or if you
have some problems or if you don’'t see eye to eye with
everything that Mr. Brooks says or does, let me just say
this, you would not be the first person to have that issue
because sometimes folks do disagree with their lawyer.
That happens. And it happens often. But I always tell
folks all the time that, you know, a lawyer’s role is to
represent your best interest. He is to protect and defend
and to prosecute your best interest. And in doing that
sometimes there are strategic reasons why things are done.
Sometimes there are legal reasons why things are done that
sometimes a lay person or a person who’s not trained in
iaw may not understand. So I guess what I'm trying to say
ig, when it comes to trial strategy and how to attack a
case or defend a case, either way, that’s pretty much in
the lawyer’s discretion on how is the best way to do that,

but if you have any other issues with regards.to Mr.

. Brooks’ representation, anything you want to share with

the Court, I’ll be happy to hear from you.

Mr, Whitlock - I just want to make sure he going
to répresent me to his full ability. That’s all.

The Court - Okay. Well, and I can tell you
this. I can only tell you my experiences. Since I’'ve

been on the bench with Mr. Brooks, he is, if not the
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premiere lawyer in these type of cases, he is one of them.
He tries probably more of these cases than anybne that I
know in the State of South Carolina. ‘He’s an outstanding
lawyer and does an outstanding job. I can just tell you
that my experience with him has been that he is the utmost
professional and he fights hard for his clients. I’'m not
going to sit here and tell you that he wins all his cases,
but -- because I don‘t know what his track record is. I
just know that he’s one of the mosé respected attorneys in
the State of South Carolina in these types of cases. He
handles them as competently as I’'ve ever watched a lawyer

work. So I would be shocked if he didn’t give you his

‘best effort, ‘because I've never seen him do anything other

than do that. Now, I've had situations where -- and he’s
had the situations where his clients don’'t always agree
with his decisions as far as trial strategy and how that
goes, but I can tell you that he’s outstanding, and I
don’t know that you could’ve hired -- no matter how much
money you may -- would have, I don’'t know that you
could’ve hired anyone that is more competent to handle
these trials. So I can tell you that I'm confident he’s
done evérythihg and is doing evefything he can. I think

he’s giving you his best efforts. If at any point you

think that’s not happening, you certainly can address that

issue with me and we’ll talk about that, but I agree with
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you; I think you want your lawyer to give you the best

~effort they can give you and I think he’s doing that, so -

- but if you have any issues, if anything crops up, then
you let me know and we’ll deal with those. Okay?

Mx, Whitlock - Yes, sir.

The Court - I don’t want you to feel like you
can’'t address the Court. You just let Mr. Brooks know
that you need to talk with me and we’li do that. Okay?

(No response)

The Court - Are you comfortable with -him
proceeding and representing you in this case?

Mr. Whitlock - Yes, sir.

The Court - All right, sir. Okay, well, we’ll
then proceed in that manner. But if at any time you have
an issue, you let me know.

Mr, Whitlock - All right.

The Court - All right. Mr. Brooks, anything
further before we proceed?

Mr, Brooks - Ready to go, Judge.

ggu;;_ggpggﬁg; - Judge, could we take one quick
restroom break?

The Court - Yes. We’ll do that. Before we

bring the jury out and get started, we’ll take just a few

‘minutes and if you need to use the restroom or get

something to drink, 1let’s do that and then we’ll get
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started. Okay?

(Recess taken - State’s Exhibits 1 through 6
marked for identification during recess.)

The Court - All right, State ready to proceed?

Mr. Bogle - Yes, Your Honor.

Ing_ggnzﬁ - Respondent ready to proceed?

Mr. Brooks - Yes, sir.

The Court - All right, let’s bring the jury in.

(Jury retﬁrns to the courtroom)

The Court - All right, ladies and gentlemen,
before we get started, let me make a couple of comments.
First is, that as we go through this triai, you may be
asked to step out of the courtroom and come back in or
whatever. Ags you do that, please feel free to sit,
wherever you end up as ybu file in and out. Don’'t feel

like you have to be in the seat you’re in now. Okay?

‘Now, I will tell you, if you love where you’re at and

that’s where you want to sit, that’s fine. You can sit
there, but I don't want_yéu to feel like you have to sit
in those seats. The only -- there’s only two I guess
reserved seats in the jury box and that is the seat where
the foreman sits or the foreperson sits and where the
alternate sits. So other than those two seats, the rest
of you feel free to sit wherever you’re comfortable. The

other thing is again in dealing with comfort, it’s
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“important to me and it’s important to the parties that you

as the jury are comfortable so that you can listen to the
testimony and listen to the evidence as presented. If at
any time during the course of the trial anyone needs to
take a break, if you will get my attention, raise your
hand, just get my attention, even if we’re right in the
middle of a witness’s tes;imony, you let me know, I’ll
stop and we’ll take a break. Okay? 1It’s important that

you’'re comfortable. If it’s too cold in here or too hot

in here, let me know, we’ll try to adjust that. I don’t -

- I don’t know if we can do that here or not. In Florence
they’ve got this crazy system that they tell me if we want
to change the temperature in the courtroom we’ve got to
call Richmond, Virginia. Don’t know what the deal is

there, but, you know, here we may have more control, so

we’ll try to keep the courtroom comfortable for you.

Okay? So before we get started I’'m going to ask if you
would to give Madam Clerk your attention. She’s going to
place you under your oath’'as jurors in this case.

(Whereupon> jury panel is duly sworn by the
Deputy Clerk)

The Court - All righﬁ, ladies and gentlemen,
we're about to begin this case In the Matter and the Care
and Treatment of O’Bryan Broschaw Whitlock. Ladies and

gentlemen, before we start I want to tell you that this
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trial will probably be very different from what you might
expect. Most folks don‘t have an opportunity to do what
you‘re doing here thiéSWeek, and that is to sit in on

actual jury trial. Most people’s experience with regards

to jury trial or jury trials is restricted to what they’ve

seen on television or seen in the movies or read in books.
And, of. course, all of those trials are full of high
trauma, intense action, riveting circumstances. It’s all
for your entertainment. It’s Holleood. And while any
ﬁumber of those things may occur during the course of this
trial, what is'important for you to understand is that
thié-trial is noﬁ for your entertainmenﬁ. This trial is
a fﬁndamentalrpart of our democracy. It is a search for
the truth in an effort to make sure that justice is done
between the partiés that are beforé,the Court. Many times
in séarching for the truth and making sure that justice is

done, that process is slow. Sometimes it’'s very

deliberate, sometimes repetitive. In other words, it’s

very differentvfrom what you may have seen on television, -
read in books or seen in the movies. This courtroom is a
place of honor that is dedicated to the protection and to
the preservation of‘citizené{ rights through what many
have called the greatest justice syétem ever created. The

attorneys that appear before you represent the interest of

their clients and they are advocates for their clients,
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but first and foremost they are officers of the Court

sworn to uphold the integrity and the fairness of our

judicial system and to help you in your search for the
truth. You shpuld expect them to be professional,
competént and ethical in the performance of their duties.
Remember that you have taken an oath to try this case and
to reach a fair and a just verdiét, and so you are also
expected to be professional, reasonable and ethical in the
performance of your duties, which I have no doubt you will
do, and I want to thank you for accepting your role as
jurors in this case. Now, what I'm going to tell you
right now is reall& meant to serve as an introduction to
the trial of this case. It is not a charge on the law.
I will charge you the law that is applicable to this case
at the close of the case, but this is basically an
introduction to kind of let you know how things are going
to go and what to expect as we go through the'course of
this trial. You have been selected as fair and impartial
jurors whose purpose is to find and to determine the facts
iq this case. Ladies and gentlemen, you are the sole
Judges of the facts in this case. If at any time I make

any comment about the facts, you must disregard my

comments, because only you the jury are allowed to have

any say as to what the facts are in this case. You are to

determine the facts from the testimony that you hear and
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any other evidence that may:be presented during the course

of this trial. You should not be influenced by any

.opinions or statements you may have heard outside this

courtroom. It is especially important that you perform
your. duty of -determining the facts diligently and
conscientiously because ordinarily there’s no way for us
to correct an erroneous determinafion of facts by a jury.
When you comply with your oath to impartially determine
the facts of this case, then you havebfulfilled your duty
as jurors and no one.will have any right to criticize your
verdict whatever it may be. Now on the other hand but
with equal emphasis, the same law that makes you the
Judges of the facts makes me the Judge of the law. The

law as given by the Cpurt is the only law that you may

consider, and you must accept and follow it even though

you may disagree with it. I’m not allowed to tell you

what I think about the facts of this case or anything
about the facts of this case, and you on the other hand
are not.allowed'to disagree with me about what the law is
or what you think the’Law should be. Your job is to take
the law as I give it to you, apply it to the facts as you
find the facts from the testlmony of witnesses and any
other ev1dence that comes in during the course of the
trial and arrive at your verdict. “Now until I tell you to

begin your deliberations, you must not discuss this case
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with anyone and that  includes even amongst your fellow
jurors. You as jurors must decide this case based solely

on the evidence that is presented here within the four

walls of this courtroom. This means that during this

‘trial you are not to conduct any independent research

about this case, the matters that are brought up in this
case, anythihg about - the individuals involved in'this
case. In other words, you should not consult anything,
whéether it be dictionary, reference materials, search the
internet, websites, blogs or use any electronic tools to
obtain information about this case or in trying to assist
you in deciding thisvcase. Please do not try to find out
any information from any source that is outside the
confines of this courtroom, because that would be highly
improper. Until you retire to deliberate, you‘may not
discuss this case with anyone. After your deliberationé
have begun, you may begin discussing the case with your
fellow jurors, but you are not allowed to discuss the case
with-anyone else until after you have returned a verdict
and this case is over. I hope that all of you will find
this case interesting and note-worthy. I know Ehat'many

of you, many of us in this day and age use cell phones, i-

phones, blackberries, internet, other tools of technology

in communicatiﬁg with other folks. It is important,

ladies and gentlemen, that you do not use any of these
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devices in any way, shape or form in dealing with this
case or the facts in this case. You may not communicate

with anyone about this case on yoﬁr cell phone, through e-

- mails or a blackberry or an i-phone, no text-messaging or

twittering or whatever that’s called. You’re not to
search any. of the social networking sites. such as
Facebook, My Space, - You-Tube whatevef and I guess all of
that is to say this,vyou are to decide this case based
solely on the evidence that is presented during this Court
-- in this courtroom and on nothing else. I tell jurors
whenever théy'leave the courtroom to relax and forget
about this case uhtil you return back. So please keep
that in mind as we go through the course of this trial.
It is important that YOu keep an open mind and that you do
not decide any issue in this case until all of the
evidencé has been presented, the attorneys have had an
opportunity to address. you with their closingvargumehts
and then I've instructed you on the law ﬁhat is applicable
to this case. Now in just a minute you’ll hear from Mr.

Bogle, and he will make what is called an opening

statement. Ladies and gentlemen he will in that statement

explain to you what he believes the issues ére_in this

case and once he concludes, then Mr. Brooks will have an

: . N
,Qpportunity to address you and to make a statement

regardingfhis belief of what the evidence will show. What
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is important for you to understand is this, what ﬁhe
attorneys share with you in their opening statements is
not evidence. It is merely their contentions'aé to what
they believe that the evidence in this case-will show.
The evidence in this case is going to be presented to you
by witnesses through sworn testimony and then any other
exhibits that may come in during the course of this trial.
And during the course of the trial from time td time you
may hear one of the attorneys say something along these
lines, Judge, we have a matter of law we need to take up
with the Court or, Your Honor, may we épproach the bench.
Now, during those times I may ask you to step back into

your jury room. If I do that, if I ask you to step back

into the jury room, the only reason I would ask you to do

that is to protect you from any comments that might be
made during those side bars. 1In other words, as I ﬁold
you earlier, I'm not to have any influence over you with
regards to the facts. Sometimes when I‘m dealing with a
matter of law with the attorneys, it requires that I make
some comment about the facts as they relate -- as it
relates to my ruling, and so to protect you from that I
may- - ask you to step into your jury room so that I can do
that and not have any influence over you as the fact
finders in this case. In determining what the true facts

are in this case, ladies and gentlemen, you have to decide
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whether or not the testimony of any witness is believable

‘or not. It is going to be my duty or my job to determine

- whether certain testimony is allowed into evidence at all,

but once testimony is allowed into this record, whether or
not you believe it is:solely up for you to decide. In
deciding whether to believe a witness, you have the right
to consider whether the witness has an interest in the
result of the trial, whether the witness is prejudiced
toward one side or thé other, whether.the witnesses had
bpportunities to see‘and hear and discuss the matters that
they testified'about; as well as the way a witness acts on
the witness stand. You have the right, ladies and

gentlemen, to consider anything that is in this record

- that will-help you in evaluating the believability of the

witnesses, the testimony of the witnesses. That means it
is your duty to pay close-attention to the witnesses,
listen carefully to them, 1listen carefully to the
attorneys as they ask their questions into the Court.
Please do not let your thoughts wander,bbut pay close
attention to all of the testimony and the evidence in this
case, so that ondé all of that has been presented and the

attorneys have.had an opportunity to address you with

their closing arguments and I’'ve given you the .law, at the

conclusion of all of that, you will then be in a position

to go back into your jury room and to deliberate and
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discuss this case and arrive at a verdict. Okay? Now,
before I turn it over to the attorneys, let me ask first
of the State, are there any objections or exceptions to
the Court’s opening remarks?

Mr. Bogle - There are none, Your Honor.

The Court - Anything from the Reépondent?

Mr., Brooks - None.

The Court - All right. Ladies and gentlemen,
please if you would give both Mr. Bogle and Mr. Brooks
your undivided attention as they address you with their
opening remarks. Mr. Bogle? |

Mz, ggg' le - Thank you, Your Honor. May it
please the Court.

The Court - Yes, sir.

Mr, Bogle - Ladies and gentlemen, as I
introduced myself earlier, my name is Jim Bogle. I’'m with
the Attorney General’s Office in Columbia. People often
ask why us, why not yoﬁr county attornmey or your local
solicitor, somebody up here doing these cases? And I‘ll
tell you, it’s a simple answer. When the legislature
passed this law, they said the attorney general’s office
does this cases étatewide. So me and another guy named
Lloyd Flores, we have the State divided in half ahd my
half includes York County. This is a case -- it’s a civil

commitment process. The Judge talked about that. O’Bryan
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Broschaw Whitlock, the gentlemen sitting to rear, over

' there with his attorney, he has been convicted of certain

crimes which are called sexually violent crimes. When the
legislature passed this law, they called it the Sekually‘
Violent Crime Act, and basically they list in that law
sixteen different crimes that are called sexually violent
crimés. He’'s been convicted of three of them. This
héppened back in 2003. He served his time; he’s done with
his prison senﬁenceﬂ What the law says, when people are’
nearing the end of their prison time ﬁhey're looked at.to
see whether or not they should be put through this
process. The vast najorityvdo not, bgt some do, and
that’s why we are here today. What the law says is, we
have to prove to you, the State has to prove to you beyond

a reasonable doubt certain things and that’s an important

point of term. The Judge will explain that to you at the

end. This is a civil courtroom. This is the Court of
Commoﬁ Pleas. Normally you might here a case involving an
accident or a car wreck or maybe a medical malpractice
case or something like that. The burden of proof in cases
like that, how much proof they have to prove to you to
convince you is'preponderance of the evidence, jﬁst below

or fifty percent. In criminal Court down the hall, those

criminal cases have to be proven beyond a reasonable

doubt, different burden of proof and much higher. To be
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honest with you about that, it’s a higher burden of proof.
Because this case involves a civil commitment of a guy who

has already finished his prison term, then the law

requires me, the State’s eVidence; to prove to you beyond

a reasonable doubt what’s in our case. Now, here’s what

we’re looking for here today. The things we have to prove
to you are as follows: First of all, has O’'Bryan Broschaw
Whitlock been convicted of a sexually violent offense? He
has. He’s been convicted. He pled guilty in Family Court
in 2003 to three different counts of criminal sexual

conduct with a minor in the first degree, three different

- victims, all young boys, nine and ten years old. And

there will be testimony about that today. I don’t believe
there will be any objection to those records coming before
you. We've got a copy of the Court Order which sentenced
him and then the three petitions -- that’s 1like an
indictment in General Sessions Court -- it'’s the charging
document charging him with those offenses. The next thing
though, requires a 1little wmore thought ‘and more
difficulty. Does he have a mental abnorhality or a
personality disorder that makes him likely ﬁo commit the
same types of crimes again if he gets out, unless we
confine him to a secure place for long-term control, care
and treatment. And there is such a place. It’s in

Columbia. It’s run by the Department of Mental Health.
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‘When they passed this law, the General Assembly told the

Department of Mental Health,'se; up azplace where guys
like this can be treated. So two things to prove to you,

has he been convicted of the right kind of crime and next,

_ does he have that mental abhormality or that personality

disorder which makes him likely to offend the same way

~again. In this case it’s a little different than most of

them. QWe"started out with_a hearing here in Rock Hill, or
here in York} and what the Judge said --: the Judge
appointed a doctor from the Department of Mental Health to
examine‘the»guy)»a Dr.;Jeffrey'Musick. You maylhear from
him this week. Dr. Musick finished his report and said,
I don’t think thé'guyuneeds to be committed; he’s been
convicted ‘of_ the 'right kind - of crime; he’s got a
personality disorder. rt’éacailedrantiasocial'peréonalitj

disorder, but the doctor didn’t think he needed to be

: cpmmittgd; Now, when they passed this law, they gaVe‘the

State an'optioﬁ., If'We have problems with that report, we

' can hire at our own expense an independent doctor to take

a seéonq look. "Youfll be hearing from him during the
Staﬁe’s case. Dr. Bill Mulbry, sitting ovet there'with
the‘dark tie and the white shirt -- Dr. Bill Mulbry is a
psyéhiatrist ;witb the Medical Uhiveréity of South
Carolina. He is the State’s witness."He examined Mr.

Whitlock. He looked at all of the documents we had. He
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looked at Dr. Musick’s report. He ran some'tests, which
are commonly done in the psychiatric profession, of Mr.
Whitlock, and his recommendation is that this young.man
does have that anti-social personality disorder, but that
mental abnormality is such that it causes him great degree
in controlling his behavior, and yes, he needs to be

committed. So that’s the testimony you’ll be hearing

_ from; these are the type of documents you’ll be looking

at. I ask you to keep an open mind, listen to everything,
follow the: Judge’s instructions on the law and reach a
verdict in this case. Your Honor, thank you.
The Court - Thank you, Mr. Bogle. Mr. Brooks?
Mr. Brooks - Ladies and gentlemen, again I'm
Charles Brooks, and I represent Mr. Whitlock seated over

at the table with me, and 1I’'ll start off by saying I'm

_pretty much joining consensus with what Mr. Bogle

explained to you about the statute and the process and all

of that. Obviously, while he has Dr. Mulbry, we do have

Dr. Musick in the back who. indicated, as Mr. Bogle has
told you previously, looked at everything, read everything
and determiﬁed that Mr. Whitlock -- or rendered a report
saying Mr. Whitlock did not need to be committed. And
that’s basically what you’ve got. You’ve got one doctor
saying this and one doctor saying that after both of them

read over everything, looked at everything in terms of Mr.
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Whitiock. One doctor’s saying he should be committed, the
Department of Mental Health'doctor of the first initial
doctor that read through everything, did everything, said
while he has sdme'problems,.we don’t feel that he needs to

be committed. Ladies and gentlemen, my client is entitled

. to a trial on this issue and you guys happen to be the

people selected to hear this igsue. And it’s our position
that once you hear everything and you weigh it and when
you weigh it with the standard that the Judge has
indicated and Mr. Bogle hasAindicéted‘beyond a reasonable
doubt, that you will conclude that my client does not need
to be -- does not meet that criteria of the SVP, and I say

SVP for short to make it simpie,(I'm probably a little bit

more -- simplify it: a 1little bit than Mr. Boglé has.

Basically, our doctor says -- Department of Mental Health
doctor saYs he should not be committed and we think that
once you hear that testimony with an open mind, that you

will come to that conclusion  that he should not be

committed. And we hope to be brief and let you listen to

all this testimony and come back with that conclusion.
Thank you.
Ingrggu;; - Thank you, Mr. Brooks. Mr. Bogle,
you may call your first witness, sir.
| Mr. Bogle - Thank you, .Your Honor. May it

please the Court. We call Dr. Leonard William Mulbry, Jr.
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The Court - All right, sir, if you’ll come

around and be sworn.

D n Willij 1 _Jr r in
ifi liows -
Di g . .
by Mr., Bogle -
Q Would you please state your full name and tell us

your county of residence?

A My name is Leonard William Mulbry, Jr., and I live in
Charleston.

Q And Dr. Mulbry, how are you currently employed?

A I have a private practice in forensics psychiatry,
but the vast majority of the work I do is for the Medical
University of South Carolina.

Q | What professional degrees do you possess?

A I have a master’s degree, a -- I'm sorry -- I have a
bachelor’s degree in science, a master’s degree in
pharmacology, medical degree, a number of residencies and
fellowships, énd I also course (sic) and train in general
and forensic psychiatry.

Q As a psychiatrist, a psychiatrist is a medical

'doctor. Is that correct?

A That’s correct.
Q Okay. Are you licensed to practice psychiatry in

South Carolina and any other states?
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A I'm also licensed in California.

Q Okay. What basically is the study of psychiatry?
How would you describe that field of study?
A Psychiatry treats mental illnesses, mood disorders,

depression, bipolar disorder, ADHD, attention deficit

hyper-activity disorder, schizophrenia, post-traumatic

stress, anxiety disorders, a'catch-all really for all of
the‘ mental illnesses that are really not very well
understood. As a distinction to a neurolbgist who treat
strokes and epilepsy and sort of structural brain
problems, we treat the more difficult -- I think ~-- the
difficult to understand problems like mood disorders.

Q Now, doctor, what - have you had specialized
training within the field of psychiatry?.

A I have. I -- and am not only trained .in general
psychiatry, but I did a year-long fellowship in forensics
psychiatry. ‘

Q All right, you say forensics psychology (sic), what
does the work forensic mean when associated with the word
psychiatfy.

A Forensic just means legal and when -- forensics -- it
turns out that the courts have a tremendous need for
evaluations of individuals that are going through the
courts. The vast 'majority of what I do is determine

whether or not people are okay to go to trial. We do what'
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are called competency to stand trials. 1In other words, as

you can well imagine people with mental illnesses bump up

against the judicial system every day, and the courts want

advice about whether or not they’re able to go to trial
and were they -- how crazy were they at the time that they
commitﬁed their crimes and they want to know questions
like that. We ---

Q All right -- I'm sorry, go ahead. 7
A We have special training in those kinds of
evaluations and write reports to guide the courts on
whether people are okay to go to trial or‘not.

Q Are you board certified in forensic psychiatry?

A I am.

Q Would you tell the jury what the process you have to
go through is to become board certified in that field?

A In -- well, first of all you have to do a general
psychiatry residency and you have to be board certified in
general psychiatry and then you spénd a year actually
studying a great deal of law and doing a tremendous number
of evaluations, and you do them with a wide variety of
people, so you see different ways of doing it. You
accumulate a year’'s worth of experienée and then you ‘take
a rather extensive written examination, you submit the
number of cases that you’ve done and apply for -- you get

a number of recommendations from different people and
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‘apply for board certification in forensics.

Q About how much of your practice is dedicated to the
field of forensic psychiatry?

A Essentially a hundred percent.

Q And as your work as a forensic psychiatrist, does

that allow you conduct forensic psychiatric evaluations of

people?

A It does.

Q Approximately how many people have you so evaluated?
A Five hundred to a thousand.

Q Okay .

A Close to a thouéand;_

Q ‘Have you been previously recognized és an expert

witness by ‘the courts of this state in the field of
psychiatry and forensic psychiatry?

A Yes.

Q .About how mény times?

A Close to forty now.

Q Okay. )

Mr. Bogle - Your Honor, at thié time we’d like
to offer Dr. Mulbry as a expert witness in the field of
psychiatry and forensic psychiatry.

The Court - You wish to voir dire the witness
regarding that? |

Mr. Brooks - No questions. He’s qualified.
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The Court - All right. Dr. Mulbry is certainly

qualified as an expert witness in that field and he’ll be

allowed to testify as such.

Mr. Bogle - Thank you, Judge.
Q Now, in this particular case, how many eValuations

have you done involving the Sexually Violent Predator Act,

people who might be going into or the State wants to put

into the Sexually Violent Predator Treatment Program for

finding them treatment? How many of those have you worked
on? A

A - A little over twenty.

- Q Okay. And do you work in connection with any other

doctors in your practice?

A I work in the Sexual Behaviors Lab at MUSC. Dr.
Dwyér developed the vLab at Columbia and moved to
Charleston about a year or two ago, and so we’ve developed
a very active laboratory for evaluations of sexual
behaviors, and as a function of that lab; working in that
lab, we do quite a few cases.

Q Now, of these evaluations you’ve done for this
particular law, about what percentage or how many have you

found did not need to be committed to the treatment unit

‘run by the Department of Mental Health?

A A little -- a little over half --

Q Okay.
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A -- at this point.
Q  Now, in this particular case, were you called upon or

asked by our office ‘- to conduct such an evaluation of
O’Bryan Broschaw Whitlock?

A I was. ‘

Q Can you describe to the jury your protocol for doing

an evaluation in this type of case that you used on Mr.

Whitlock?
A It starts out with a rather extensive file. I have
it. It’s about -- we get a file about -- really about

that thick. And so you go over all of the records and

these would include school records, every -- every

psychiatric recordnthey might have. It includes then all
of the records around the time of their arrest and their
charges. It includes all of the records that we can get
froﬁ their actual trials. It includes all of the records
that ¢ome from the jails and the prisons where they have
been, again, all psychiatric and all medical records are
usually there, any of the -- we go through all of the
witness statemenﬁs, all of .the statements that the

defendant has made, virtually every record that we can get

~our hands on that is any .way pertinent to their

psychiatric state or the charges that have been brought
against them.

Q Now, in a case like this, in this particular case,
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how are you paid to conduct this evaluation of Mr.
Whitlock?

A I'm paid seven hundred and twenty dollars a day.

Q Okay. Is that your salary through the Medical
University or paid by us or how’s that done?

A That’s may -- that’s my salary from the Medical
University.

Q Okay. Does that change depending on the number of
cases like this that you do?

A No.

Q Okay. Now, in this particular case, as part of this

evaluation, did you meet with Mr. Whitlock and interview

him?

A I did.

Q Is the man you met with present in the courtroom
today?

A He is, over here.

Q Ckay.

Mr. Bogle - Let the record reflect he identified
the Respondent. ,
Q About how many occasions did you sit down and talk to
Mr. Whitlock and how many hours were involved in doing
that?
A I think we talked on two occasions for a total of

about five hours.
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Q . Now, you talked a minute ago about the type of
infprmation you reviewed. Was there -- you gave a general
description of written information that you locked at. Is
there anything else that you haven’t mentioned that you
looked at as far as a file on (sic) Mr. Whitlock goes?

A Well, of course, there would be -- it would include
our interviews and it would include all of the testing
that Dr. Dwyer did and gave us access to.

Q Now, the information that you looked at, how did you
receive that information? Where’d you get it from?

A Well, all of the background information came from the
State’s Attorney General office. Ali of the testing data,
of course, we generated in our lab and then during -- and_
then rest would be during my interviews.

Q  Okay. Now, this written ihformation, is this the
type of information that is reasonably relied upon by
experts in your field? |

A Yes, sir.

Q  And did you‘cohsider and rely upon this information
in addition to the testing and interviews of Mr. Whitlock
in reaching your opinioﬁ on this matter? |

A Yes, sir. o \

0 Now, can you ekplain to the jury how a person’s past
sexual behavior relates Eo his.future-chances of sexual

behavior?.
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A Predicting behavior, as you can imagine, is a very

difficult thing to do, and wé start with the general rule
that the best. predictor of future behavior is past
behavior. And so that’s why all this historical data is
so important, is because you look at how people respond in
certain situations in the things that they do based on
their personality and it guise you into coming up with
some sense of how they would respond to similar situations
in the future.

Q Now, Doctor, based upon your review -- let me ask you
one other question, though. Was there any information
that you wanted to get and could not get?

A There were some records from Avalonia and the Rock
Hill Boys’ Home from about 2002 that were missing, that
were gone. We tried to obtain them and I think they
burned -- a building burned down or there was -- they were
not obtainable.

Q Okay. - Did the inability to get these records affect
the opinion you’re going to give us today or change the
opinion you’re able to reach? |

A No.

Q Now, Doctor, based upon your interviews with Mr.
Whitlock and your research into the case, has he been
convicted of a sexually violent offense?

A He has.
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Q Okay. I’'d like to hand you right now what’s been
marked as Plaintiff’s Exhibit Number 1. ~This is the

Family Court Order of conviction from 2003 finding him

guilty. Is that a document you’ve seen, that five-page

Order?
A Yes, sir.
Q  Okay. And it references three different charges

where he pled guilty to and I’'d like to hand you as

Plaintiff’s Exhibits 2, 3 and 4 the charging document, the

Juvenile Petition on Mr. Whitlock. The first one, Exhibit
Number 2, which is Docket Number 03-285; then 03-287 is
Exhibit Number 4; and 03-288 is Exhibit Number 5. Okay.

Were these sexually violent crimes of which he was

convicted?
A Yes, sir.
Q  Okay.
Mr, agg;g‘ - Move to intrbduce these into

evidence at this time, Your Honor.

The Court - Any objection?
Mr. Brooks - No objection. .
Court Reporter - Which numbers?
The Court - 1, 2, 3 and 4°?
. Mr. Brooks - 1, 2, 3‘and 5, I believe.
Dr. Mulbry - 5. |
The Court - Or is it 5?
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Dr. Mulbry - 5, 4, 2, 1.
(Documents marked into evidence as Plaintiff’s
Exhibits 1, 2, 4 and 5.)
Q Now, Dr. Mulbry, what were the crimes that are set
forth right here? What crimes are these?
A Those are -- those were all three criminal sexual

conduct with a minor.

Q Okay, in what degree?

A - First degree.

Q What degree was that?

A First degree.

Q First degree? 1Is that the highest degree of the
criminal sexual conduct?

A It’s the most serious.

Q Okay. Now, was it necessary for you to study the

details of these crimes in order to render an opinion
about whether or not Mr. Whitlock should be committed?

A It was.

Q Okay, and why is that necessary?

A Wéll, because the tYpe of offense that occurred is
important here, particularly in the case of juveniles. 1In
this case Mr. Whitlock was a juvenile at the time that
these charges occurred. And juveniles make bad decisions
and do foolish things on a pretty regular basis actually,

and the -- and often times just grow out of it. There are
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times that you basically look at acts that a juveniles-

occur (sic) and you say, well, he was a kid, he was young,

he made a bad décision. But in this case there are any
number of charges. Theré's way more -than - one bad
decision.l And the type of offense, the nature of the
offenses is significant, specifically in the use of
vioience, and that’s very significant because we know that
there’s data ﬁhat correlates thét people who have>used
violence are more prone to re;offend in the future, so the
nature of the act was important in terms of determining
future dangerousness. _ .

Q. Okay, Doctor, then based on that, could you please
tell the jury about thé‘underlying details of these three
criminal sexual conduct with arminor.in the first degree
offenses? Can yoﬁ- explain why these details'iwere
important to you? ) |

A In -- these .all took place in -- in roughly early
2003 and.there’s three separate charges. The‘first one --
and I'1l1 -- I’ll read it -- Mr. Whitlock forced a nine
year—qld vic;im to perform oral and anal sex in a wooded
area behind his apartment ,compiex. .When the wvictim
refused to comply, Mr. Whitlock struck him on the head
with his fist and choked him until he submitted. The --
Q  Okay. Go ahead.. Now, what about the second one? .

A  The second charge, again, criminal sexual conduct
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‘with a minor, was a ten year-old male who accompanied him

onto a parking deck and Mr. Whitlock asked him to perform
oral sex. When the victim said he was not like that, Mr.
Whitlock grabbed him around the neck, and as the victim
tried to pull away, Mr. Whitlock forced him to the ground,
pulled down his pants and performed anal sex. That victim
went to the authorities.

Q  Okay. And the third one?

A And in the third charge, Mr. Whitlock forced a nine
year-old victim to perform oral sex by hitting him in the
abdomen with his fist after the victim iﬁitially refused.
It was reported that Mr. Whitldck had forced that victim
into oral sex on two earlier occasionms. |

Q Now, was there any significance to these crimes in
that there was not just the sexual crime but also like

violent acts, such as choking or hitting or striking?

A The -- striking is the -- is the -- the violence of
the -- of the acts themselves in each of the cases. And
yes, that was very important in terms -- to my mind -- in

terms of looking at the nature of the crime and likely for
something like this to reoccur.
Q Okay . Now, when he pled guilty to those three

particular crimes, the ones you’ve got in front of you --

before I ask you this, let me ask you anéther question

though. Is it necessary in order to form a picture of Mr.
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Whitlock’s likelihood to re-offend -- is it necessary to
examine criminal charées that were Erought foerhere he
wasn’t convicted? |

A Looking at charges is appropriate. It even goes into

~some of the instruments that we use, some of the tests

that we do to determine risk, so yes, the number of
éharges is also significant.' ‘ |

Q Okay, why is it -- why is it‘imporﬁant to look at
things where the guy wasn'ﬁ even cqnvicted of them, but he
was charged with them? Why is that important?

A Well, because it would indicate that even though
there was not enough evidence to actuaily incafcerate-him
or to pﬁnish him.for that particular crime, there were a
number of other crimes of -- were like this that were of

similar forms, and the fact that they‘wére like that is

‘signifi ~-- that there are charges 1like that is

'significant.

0 Okay. Let me hand you an exhibit, certified copy --
this ;s Plaintiff’s Exhibit Number 3 -- a certified copy
of another_Petition'brought in Family Court and this one’s
Docket Number 03-286, which is also mentioned in that
Court Order, Exhibit Number 1. Is that a Petition that
you also looked at? |

A Yes. . Yes.

Q Okay. And was it necessary for you to examine the
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.underlying charges in that case even though the charges

was dismissed by the Court fF.

A Yes.

Q -- to determine aboﬁt -- make a determination about
Mr. Whitlock?

A Yes, sir. 7

Q  What were the underlying details of that particular
crime and that particular victim? First of all, what was
the crime? |

A “Well, the crime actually -- I think was finally -- it
started out as criminal sexual conduct first degree.

Q With a minor?

A With a minor.

Q Okay. And what was the underlying details in that
particular crime?

A About two years earlier, back in 2006 -- back in

2002, Mr. Whitlock had been charged -- was charged with

“the act of -- apparently he somehow got a younger boy to

lie down and inserted sticks in his rectum..

Q Okay. Let me show you another exhibit, Exhibit
Number 6. I think we'ré -- this is a charge, a Juvenile
Petition, 02-73. What is the -- another one that wés not
convicted of, but was also brought against him. What was

the charge there? I think that be the one you just talked

-about.
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A . That would be the one -- I'm sorry -- the names are
similar. "

Q  Okay.

A That’s the one I just mentioned; The other one --
the first one was another young -- another young boy who
was -- that there was a charge of him forcing into oral
and anal sex but turned out that -- there was a question

about whether it was consensual and that charge wasg, I
believe, nol prossed.’

Q Okay, and that’d be Number 3, Exhibit Number 3?2

A Yes, sir.

Q,' And Exhibit Number 4 is a 2002 one involving the

objects?
A Yes, sir, that was the stick -- yes, sir.
Q Okay.

Mr, Bogle - Move to introduce these two into

evidence, Your Honor, Exhibit 3 and Exhibit 6.

The Court - Any objection?
Mr, Brooks - No objection.

The Court - All right, without objection, 3 and
6, State’s 3 and 6.
(Documents marked into evidence as Plaintiff’s

Exhibit 3 and 6.)

0  Now, Dr. Mulbry, was it also important to look at the -

-- Mr. Whitlock's_educational and family history to see
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how that played into your report, of your analysis of him?
A Yes, in terms of his upbringing, yes, sir.

Q Were there any significant items :in his personal
history that you found significant in your analysis or
your research about Mr. Whitlock?

Mr, Whitlock - Yes, sir.

A The --

Mr. Bogle - Excusé me, Your Honor.

The Court - Excuse me. Ladies and gentlemen,
would you step back into the jury rodm so I can take up
this matter. Let’s have no conversation about the case.

(Jury exit the courtroom)

The Court - All right, while the witness 'is on
the witness stand being examined there’s a disturbance
coming from over at Respondent's‘table. What’s going on?

Mr. Whitlock - Your Honor, you want me to come
up there?

The Court - No. You can stand and tell me what

Mz itl - I asked a question that I want to
object about the doctor expert, but me and my lawyer

didn’t talk about it; we didn‘’t get to discuss it, so I

was asking him why he didn’‘t discuss it. That’s the only

disturbance, sir. I apologize.

The Court - Well, no, that’s okay. It’s just
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that you could do that without getting 1loud. What'’s

important, Mr. Whitlock, is conversations between you and

- your lawyer are private, and you raised your voice -- Now,

you weren’t yelling, but when your voice gets louder,

" members of the jury can possibly hear what’s going on over

there and they’re not -- that’s not appropriate.
Mr. Whitlock - Yes, sir.
Mr, Brooks - Judge, I've been trying -- trying

to explain to the young man that Mr. Bogle will ask

questions first, then I get a chance to cross-examine him.

- Obviously these  things about incidents that occurred,

dismissed, we’ve had these issues before. 1I’ve told him’
that all this stuff that’s coming in -- and obviously I
would have a chance to cross-examine him on it.

The Court - Do you understand that, Mr.
Whitlock, that Mr. Bogle, he called Dr. Mulbry, so that’s

his witness and he gets to questions him at length, but

when he’s finished, Mr. Brooks is going to have an

opportunity to also question him at length on your behalf.
In ofhef words, we’'re not just going to hear from the
State’s side. Mr. Brooks is going to have every
opportunity to question this witness .as wéll, so while
it’s it'nportani: that you do communicate with Mr. Brooks and
let him know certain. things, he’s over there, he’s taking

it all in, making notes -- he’s -- whether it be on paper
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or mentally -- and he’s going -- he’s going to have an
opportunity to raise questions -- to ask questions of this

witness. Okay?

Mr. Whitlo¢ck - All right, but what if it’s
something like we disagree with and we want to object, you
know what I'm Saying, something that I feel like ain’t
true and don’t need to be said?

The Court - All right, here’s the thing. The
witness is allowed to testify to information and things
that he has. Mr. Brooks is going to have an opportunity
to question him; cross-examine him on those issues. If
there is something that’s said that is objectionable, Mr.
Brooks will make that objectioh, but up until this point,
theré hasn’t been anything that has been testified to that
is objectionable under the record, but if there’s any

reason to make an objection, Mr. Brooks will make it.

Okay?
Mr. Whitlock - Okay.
Mz, Brooks - I think what my client is -- like

it’s -- is under confusion is that, even though these
- J

incidents that Dr. Mulbry testified to the charges ---
’ The Court - Dismissed.
M;‘_nggxg - -- dismissed, those --
The Court - He shouldn’t be allowed to go into

that.
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Mr, Brooks - They -- well, instead of objecting,
I know they’re coming in.

‘The Court - Right.

M Br - And I've explained to him that
they’re coming in, but obviously I have an oppb:tunity to
cross-examine him on it.

The Court - Correct.

Mr. Brooks - And that’s what I'm trying to get
my client to understand and,réfrain -- is that all of the
histrionics and loud talking actually serves to dis-serve
him in this case.

Ing;ggg;; - Yes. It’'s very important, Mr.
Whitlock, that you maintain your composure, speak with Mr.
Brooks, talk with him and do it quietly, so that, you
know, the jury’s not 1doking over .there going, what’s
going on over there at his table. I mean you don’t -- you
just ﬁeed to make sure ;hatvyour conversations ' remain
private and not disturb the Court, not disturb Mr. Bogle
in his direct examination. But I can assure you that --
and I understand how it can be kind of nerve-racking when
yoﬁ're not a lawyer and you’re not used to this, but Mr.
Brooks is going to have his time with this witness. He's
going to have an opportunity, but we just -- the way the
sYstem works is Mr. Bogle has first opportunity and he

gets to ask all his questions, and then Mr. Brooks has
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his, and then when we get further along in the case, when
it’s time that Mr. Brooks calls his witness or your first
witness, he will then examine that witness completely
before Mr. Bogle having a chance. That’s how it works.
So he knows what he’s doing. He’s -- and thus far, there
hasn’t been any -- I understand your concern about talking

about charges that were dismissed and all of that, but --

but that is allowable under the statute and Mr. Brooks has

not objected because he knows that it is allowable, so if
he -- if he were to object, more than likely I would just
overrule his objection and allow the testimony in. So
he’s aware of what’s going on. He’s got his mind on it.

Mr. Whitlock - Yes, sir. Thank you.

The Court - All right, sir. All right. Let’s
bring the jury back in.

(Jury returns to the courtroom)

The Court - All right, thank you, ladies and
gentlemen. Appreciate your accommodating the Court. We
will picklup with Mr. Bogle’s direct examination. Mr.
Bogle?

Mr. Beogle - -Thank you,  Your Honor. May it
please the Court.

Q Doctor, let me back up a second right now. Looking
at the documents you have right there and the information

you gave the jury about these crimes, what was it about
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these sexual crimes, the ones he’s convicted of, the ones

he wasn’t, was it about those that caught your attention

and were significant to you in your evaluation of Mr.

Whitlock? -

A The use of violence.

Q Okay. Was that present in all of them?

A Yes.

Q To some degree or another?

A Yes, to some degree or another, yes.

Q 'And why is the use of violence so 51gn1f1cant to you
in maklng this type of evaluation?

A Well, again, when we’re trying to predict who's going
to re-offend, it’s a very complicated -- sexual re-
offenses are ﬁery complicated, a lot -- there’s a lot of

factors that go into it and it’s studied very heavily,
particularly among -- among psychologist and psychiatrist
and they’ve loocked for what types of things predict future
re-offense, so what can you look at that will help guide

you to know down the road who is~1ikely to re-offend and

~ who's not. And there are two things that come up over and

over again, both in adolescence and adults, and they are

defiant sexual interest, that is, defiant sexual interest,

(sic) and anti-social tendencies, violence. In other

. words, anti-social is being defined by people who are not

very empathetic and people who are willing to inflict harm
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in_order to get what they want. And those two factors
more often, more freqﬁently come up over and ovér again in
studies that give us concern that somebody will re-offend

again.

Q Now, doctor, going over, was it also necessary for

you to explore Mr. Whitlock’s famiiy history and hiétory
of other places he’s lived beside his home?

A It was. Mr. --

Q  For these -- Go ahead.

A Mr. -- I'm sorry. Mr. Whitlock was removed from the
home at I guess about age eleven roughly. He had trouble
in schooi, had trouble with -- some trouble with

discipline, was placed into foster homes for a period,

-spent some time in the Rock Hill Boys’ Home. Actually

upon returning home after that is when all of the offenses
occurred, and he honestly was incarcerated shortly not too
long after that and has basically been in supervised
situations since that time.

Q Was there any mental condition or injury to Mr.
whitlock that was mentioned in the files, any serious
physical injury to him that was mentioned in the files?
A He at about age ten was -- was riding his bicyéle.and
was struck by a car, spent three days in the hospital. He
had a negative CAT Scan. No damage was ever identified,

but he did have that -- that significant injury.
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Q Now, as a medical doctor, as a psychiatrist, but also
a medical doctor,. was there anything'significant about
that head -injury as relating. to his future sexual
offending behavior?

A Not -~ no,_thefe was no direct link that I‘m aware

of.
Q Okay. Now, doctor,  in addition to examining the

crimes, things like that we’ve talked about so far, did
YOu perform ény assegsments or testing, if you will, of
Mr. Whitlock? | |

A Well, we did‘a number of things. We reﬁeated a
simple -- call it an instrument. All that really means is
it’s sort of a statistical test, that actually -- that Dr.
Musick. had done earlier called the Static 99, and that’s
just a matter of'going through his chart and iooking up
some historical factors that guide us in predicting future
béhaviors. _ We started with that. But beybnd.that, Dr.
Dwyer who runs the lab did a fairly extensive set of

tests.

Q Well, let’s start with the Static 99.  Is it called

the Static 99-R for revised?

A It is called the Static 99, it is.

0 Can you tell the jury exactly what that is and giVe

us an analogy how it’s supposed to work?

A A Static 99 is an assessment of -- of risk factors.
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In other words;. again, they take -- they take huge

populations of péople who’ve re-offended and then they’ve
retrospectively gone back and said, well, what kind of
things db we find that correlate with re-offense, and they
did this with huge numbers of people and these are just --

these are just giant population studies, and they came up

with a list of twelve historical factors that seemed to

correlate with re-offense, repeatedly and reproducibly and
thése ten factors are called -- are called the Static 99.
It comes out of a studies done all over North America,
actually came out of Canada, but it’s been normed in both
Canada and the United States. |

Q Now, - the revised version, doesn’t it also include
offenders from other countries?

A . It does.

Q Many more offenders.
A Many more offenders.
Q Okay. How did you -- can you -- can you give us an

example of something>we might encounter in our personal
lives that would relate -- that is similar ‘to the
rationale used in something like the Static 99-Revised?

A It -- it -- I guess the best analogy I can use is
that if you walk into your doctor and you say to your
doctor, goodness, do I have a risk of having a heart

attack. So the doctor takes a look at you and he says,
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well, has anybody else in your family had a heart attack,
and you tell him yes or no, and he says, well, do YOu have
hYper;ensibn, and you say yes or no, and he checks your

lipids and you lookvat'your cholesterol levei, and he

‘takes a look at that, and he looks at how much you weigh

and how much exercise you get, and he looks at all of
these difference factors that when summed up can provide

you with a reasonable way to asSess‘ybur risk of having a

‘heart attack down the road. Doesn’t mean you’'re going to

have a heart attack, just because you’ve got hypertension,
family history, don’t exercise, cholesterol’s high; all of
those things could be true and you could live to be a
hundred, but if you look at all of those factors and you

add them 'all up, he’s going to be more likely to make you

try to lose weight, take something for your lipids. He's

going to try to treat that, because he knows that that
list of risk factors over timeucorrelatés with people who
are more proned to have heart attacks.

Q Now, going -- so using the Static 99, does it measure
certain static factors, certain unchangeable factors about
an'individuél such as Mr. Whitlock? |

A Yes, it looks at what we call historical factors.
That is, you can you get them out of a record. You cén -—
the ideé of that is that it’s relatively reproducible,

that you can do it on large numbers of people and that
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it’s -- that it‘s got -- it’s got good -- it a -- if you
get three people to do it, ﬁhey'll probably agree on the
score. And it just goes back and it looks at certain risk
factors that those people have and assesses them and comes
up with a score and a relative risk.

Q Now, is an example, what risk factors -- well, what

was the ultimate score that Mr. Whitlock got on this

instrument, the Static 99-Revised?

A Mr. Whitlock has a nine.

Q Okay. And how does that rate in  probability or in
risk to re-offend?

A In general terms a one or a two are considered pretty
low, and a three and a four are considered sort of a
medium to getting up to high and five and six are
considered high. Six is pretty clearly considered high.
Q He got a nine? |

A And he got a nine.

Q Okay. So how does that -- did you feel that that
instrument accurately assessed Mr. Whitlock’s chance of
re-offending sexually?

A Well, again, Static 99s e; it’s just -- it’s one
assessment tool, and all it does is look at historical
factors. It’s one tool that you would use, but it doesn’t
even really look at how the person is today, because it’s

looking at his history. It’s looking back over the things
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that he’s done in the past, and so you also then have to
look at, well, where is ﬁe today, has he changed his life
in such a way that all of those historical factors really
are not so méaningful”anymore,'or has he not.

Q Okay. Is this -- now, is the Static 99-R something
you did rely upon in your opinion ---

A. Yes.

Q -- about Mr. Whitlock? Okay. But‘you mentioned
other factors, other tests, other instruments to look at
as well. There’s something called the SASSI-III. What is
that? Was that an assessment that ,Vas done on Mr.
Whitlock?

A It is. That’s a -- it’s called the -- they call it.
the substance abuse subtle screening inventory.

Q Well, what’'s the purpose of that and what'd you learn
from it? |

A We know that. substance abuse is associated with
sexual re-offense, not so much because it causes it, but
because it sort of drops inhibitions and that people who
are chronic -- have chronic trouble with drugs and alcohol
are at somewhat higher a risk of re-offense. In this cése

you're looking at -- you're comparing him to two

populations, one of people with no history of substance

‘ problems and people with a history of substance problems.

Now saying that, Mr. Whitlock has no history of problems
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with drugs or alcohol or no significant history that I'm
aware of. However, when you say, is he more like people
who get into trouble with drugs and alcohol or is he more
like people who don’t, you come to the conclusion that
he’s more like people who do.

Q Okay. There’s another assessment called the Connors
Continuance Performance Test. What was that done and what
significance did it have to you?

A A Connors is actually usually done for people with

Attention Deficit Disorder. 1It’s a measure of difficulty

maintaining attention or it’s kind of a -- it’s used sort
of loosely as a measure of impulsiveness, and it -- again,
it measures of populations. It takes a people -- a group

of people who clearly have impulse and attention problems
and it takes a population of people who don’t and it says
are you more like the people who don’t have any problems
or are you more like the people who do.

Q And where did he fit in? .

A He's -- he’s a little bit.closer to the people who do
have problems but not dramatically so. He’s about sixty-
three percent, so that he’s not clearly in either camp
but a little bit more toward the people who have sdme
trouble with impulsiveness.

Q What other asseSsmen;s did you use that figured into

your opinion about Mr. Whitlock?
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A We did a simple personality test called a PAI,
personal}aséessment inventory. It’'s an evaluation of
pe0ple;s coping skills and strengths and mental illnesses
and- those kinds of things, a personality test.

Q Okay. Anything else?

A And‘then lastly we did a -- well, we tried -- we went
to do another test called an ABLE. It’s abbreviated the -
ASSI. It’s an able assessment of sexual interest, but Mr.
Whitlock said that he was not able to participate in that
evaluation, because he'said he didn’t have his glasses.

o] Okay. Now, is there something called the PPG that

'you also administered to Mr. Whitlock?

A We did. We also did a PPG.

Q _Qkay, and what does that stand for?

A A PPG is a penile plethyémograph; |

Q Okay. Now, is this a test of a diagnostic thing
that’s used by members of your profession, particularly in
the context of these ‘types of evaluatidns, sexuall&
violent predator evaluations?

A It is.

Q Okay. Basically, how does it work?

A Basically it -- it’s most akin to sort of a lie
detector in that it measures respirations and pulse, but

it adds to that and puts a little loop around your penis

~and it measures arousal basically.
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S Q What is the person shown to determine whether or not

they’re aroused?

A Then the person is shown -- there’s two sets
actually. The first set is mostly just voices, and you
listen to a scenario. They tell you a story. And those

stories involve either children, teenagers or adults and

_those stories involve either consensual sex or coercive

sex or all kinds of different scenarios that vary by age
group,. gender-and degree of consensual vefsus coercive.
You then repeat -- you then repeat the whole thing using
a &isual set where not only does it include some voices
but also that there’s a visual component to it.

Q Okay. What were the results of this assessment or
this examiﬁation‘of Mr. Whitlock? Were there any results
of that that yoﬁ found significant?

A The -- when -- he only pérticipated in the part I,

the first part. And basically it showed interest in both

‘males and females. There was some interest in coercion

with pre-pubescent kids, pre-pubescent coercion of kids,
non-sexual ' violence toward pre-pubescent maies, also
consenting males, passive pubescent males and consenting
aduit females.

Q Now, by pre-pubescent, just‘so we make a record here,

when you say pre-pubescent, male or female, what you

‘referring to as far as the age development of that person?
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A  That's an ags -- that means that they have not
sexually developed. They have not reached -- usually the
age of about thirteen,.bsttom line.
Q Okay.
A They’re younger that thirteen.
Q Was there any interference with the administration of
this test done by Mr. Whitlock that caused you =-

presented a problem?

A Well, the person who did the test made a number of

notes about the fact that he was'umving around a iot,
pulling on the wires. They had to kind of tell him to
stop.doing that any number of times. It -- after the test
had been'dsne, they kind of said something to him about
it, and he noted‘that he spontaneously said I'm not .-
that he wasn’'t moving around, I thlnk I'm just being
defiant, under pressure or something.

Q Okay. Now, was there any other written informstion
or written reports‘that you looked at éhd rélied upon in
rendéring your opinion aboutan. Whitlock?

A" Of course all of his old psychlatrlc records, all of
his old evaluatlons from when he was young, but most
importantly I think was Dr. Mu51ck’s evaluatlon. He was
doing the same thing I was doing and he’d done it six
months or sb eérlier, so of coﬁrse that one would be the

most relevant.
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Q Was Dr. Musick’s evaluation also part»of your -- the
basis for your épinion?

A It was.

Q . And why was it important for you to look at that

evaluation?
A Well, bécause he came to a different opinion than I

- did.

Q Okay. We’ll get back to that in just secbﬁd then.
Let me ask you this. What are risk factors ---

A Risk fact ---

Q -- in this context?

A Risk factors are -- are things that you can look at
that will give you a guide to what will happen in the

future. In my story about heart attacks, hypertension is

" a risk factor; family history is a risk factor; not

exercising is a risk factor; high cholesterol is a risk
factor. Those are.all risk factors. Some of those risk
factors there’s nothing you can do about it. You’ve got
family -- those are called historical or static, static
fisk factors. There’s nothing you can do about it. You
were born that way. Your mom and dad -- that’s just the
way it was. You can’t change them. Those are historical
risk factors. But then there are what are called dynamic
risk factors, and dynamic risk factors are things you can

change. That’s like how much you weigh, what kind of --
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how much  cholesterol you eat. . Those are dynamic --
because you can change thcse.' You can alter them. And so
when we 1look -- when we 1look, try to say whether
somebody’s going to re-offend, we go.thrdugh a similar
kind of analysis. They’'ve got risk factors that are
historical that they can’t changé,-things they’ve done,
but they have dynamic risk factors which'are things that
they can change and modify, and thése ére important to us
also.

Q Okay. What risk factors does O'Bryén Whitlock have?

A Well, historically -- and you can just go through the

Static 99. The Static 99 partidulafly'is pretty heavily
weighted for violence, and the more violent acts you
accumulate, the higher your score goes. It looks at age.
It’s an unfortunate fact that young men are at higher risk
than -- somewhat higher risk;of re-offense than older men

-- looks at the number of times you’ve been charged with

. certain types of offenses, particularly violent ones or

sexual ones, they accumulate. It looks at your victims.
If you tend to -- they know that the risk of re-offense is .
higher whén you pick out strangers. They know that the
risk of re-offense is when you pick out males. - Those
kinﬁs of things cumulaté ingo a higher static' or
historiéal risk. |

Q . And are these the risk factors that Mr. Whitlock has?.
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A Yes.
Q Okay. Was there anything about his confinement at

places 1like Birchwood, Avalonia things like that, any
comments that he made to people that you read in those
records that you -- V |

A Oh, goodness. Just relating to history?

Q. If you could, please.

A The ---

Q  The stuff that you found significant in developing

- your opinion about Mr. Whitlock?

A Oh, okay. Yes. So knowing those things, you -- so
knowing that he’s got ﬁhat historiéally high risk, you
then look and say, well, hum, he’s -- when they tried to
treaf him, how did it go, how did things go for him. And
the good news is you’ve got close to six or‘seven-yéars to
look at. Because when he -—'after he was incarcerated --
based on the index éharges -- he really -- was immediatély

went to DJJ and they started to treat him actually.‘ He

'got transferred to a Qroup home where he got less or no

treatment, but he had trouble at the group home.
Unfortunately he was defiant. The records indicate that
he was defiant. There were fights. There was trouble
with authority figures, the people that worked there.
And, in fact, in 2005 in July he ran away, couple weeks

later they found him and they brought him back. But then
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a couple of months 1ater4he ran away again and in the

process of running away from Avalonia he choked out a

-staff member, choked her into unconsciousness while he was

running away; He picked up another charge on that and I

- think -- picked up another charge and was transferred back

to a more secure facility, back to the Birchwood facility.
The importance of that is that he went back into Ereatment
again, so theyAput him in‘the sexual treatment program _
there at DJJ. Whén yoﬁ go. through the records looking at
how he was doing, it was not very good, .again, defiant,
not. accepting responsibilities for the'crimes, bléming it
on people trying to gang up and being unfair to him. His

behaviors were 80 problematic that he had to be pulled out

of sexual offender treatment twice and put in what’s

called the‘STAR program. It’s an anger management program

at DJJ. So twice he went through STAR and then back into

the sexual offender program, but at the end of it, though

he -- he stayed in until the end -- he was in -- he was

| getting into so much trouble, he caught so many charges

that he ended up in lock-up, seclusion, segregation, so

~much that all of his treatment during those latter years

had to been done through a cell door for usually about an
hour a week and the -- there’s notes in the chart that
indicate that it really wasn’t -- they didn’t feel that it

was very effective, I also called the gentlemen who ran
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the program and though his memory is a little -- honestly
was a little fuzzy, he had some memory and remembers that
-- during that last period of time what kind of trouble
they had tfying to do any kind of therapy effedtively in
somebody who'’s segregated in lock-up. | |
Q> Was there any type of aggressivéness or acting out
towards females that was noted in these records while he
was at these places?

A Off times there’s -—.certainly there’s the choking of
the female staff member but also just routinely acting
out. .They didn’t break them down. In DJJ I don’t think
they broke them down and detailed them, but there were any
number of infractions and he’s -- he was in -- he was in
isola -- segregation for the vast majority of the last two
years of his period in DJJ.

Q What type of sexual misconduct was observed when he
was in the lock-up or in these institutions? What’d he

do?

A There were repeated episodes of exhibitionism,

" usually public masturbation in front of usually female

COs.
Q Okay . Now, at some point in time did he get
transferred from the Department of Juvenile Justice to the

Department of Corrections?

A He did. He went to Turbeville, I believe.

7
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Q Did you have occasion to review any disciplinary.

records he might’ve had while he was confined at the South

Carolina Department‘of Corrections, and if so, what did

you find --

A Let me --

Q -- that was significant?

A -- make sure I get it right. Um, he had -- he
remembers being charged about three hundréd -- he said

about three hundred times, but actually I think the

records indicated he was only charge -- here we go -- he

‘was charged eighty times. This is in SCDC, so this would

be after he was transferred to Turbeville.

Q So he’s not at the Department of Corrections ---
A This is Department of Corrections.
Q Not at Juvenile Justice. He’s at the Department of

Corrections. Go ahead.

A Right. 8C -- and this.is from the period October 26,
2007 to January 2011.in SCDC.  He had eighty éharges,
twenty-nine ~convictions,: twelve of these were . for
exhibitionism or sexual misconduct.

Q And what type of éexual’misconduct are we taiking
about? | ,

A Well, it doesn’t really break it down. They separate
it frbm exhibitionism, but -- and ;héy -- the little note,

the little -- they just give you a little -- usually a
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one-liner to describe what it is, and so I -- they don’t
usually say, but at least -- at least a number of them

there are multiple illusions to public masturbation, the
exhibitionism charge.

Q Now, after finishing his time at the Depértment of
Corrections, was he transferred to the jail here in York
County pending this trial?

A Correct.

Q Were there any disciplinary issues while at the jail
here right behind me here in-this center that also were
significant to you that you looked at?

A Yes. .

Q ‘Would you please explain those to the jury and tell

us why these are significant here? -

A Again you’'re 1looking at is it going away, is it

getting better, evaluating dynamic risk factors, and Mr.

Whitlock was transferred here to the jail on October 19th,

2011. There are -- there’s a list of disciplinary actions

from October 8th, 2011 to January 12th, 2012, so over two
months. There are two charges for sexual harassment, one
for possession of contraband, one for habitual offender,
refusal to obey, a refusal to obey oral directives and
four episodes of being placed on suicide watch. Two of
these are described -- two of the sexual offenses are

described. One of them was flicking his tongue and
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licking his lips at one of the officers, one of: the female
officers and the other was asking an officer to come to
his door when he was -- when he was masturbating.

Q Now, doctor, what is the significance of his conduct
while he’s confined? I mean you consider it in the
éonte#t of what will happen if he gets out in the public.
Why 4is this significant when it’s happening in a
confinement, in a jail or prison or the Department of
Juvenile Justice?

A Well, we know he comes in with a historically high
risk and s0-you‘look to see again reassessing dynamic risk
factors, how is he today, and unfortunately what you see
is a loﬁg line of sexual misconduct charges. You see --
and it -- you know, failure to be. able to control one’s
impulses and you see it ovef and over and over again,
multiple charges going_pn until at ieast January of this
year. It -- we would 'interprét that as difficulty
controlling impulse, not being able to stop. And what'’s
more -- though it’s -- I mean exhibitionism.ié not.i- no
one is directly physically harmed, .but yet it brings an.
unwilling participant. It’s -- you know -- as -- as one
of his reviewers noted, they don’t think he’s really doing
it for sex --' so much for sexual gratification, as for
revenge. He'’s angry, but that’s of concern. In other

Words, when he gets angry he drags them into sexually
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acting out, his own sexual needs.. I find thaﬁ sort of
persistently concerning and it suggest that all of the
offender treatment that he had at Birchwood really was not
terribly effective. |

Q  Now, doctor, these risk factors you talk about and
all the conduct you talk about while he was incarcerated,
were these things part of the basis of your opinion?

A Tﬁey'were.

Q Now, doctor, based upon your examinatién of Mr.
Whitlock, the assessments that were run by you and by the
other doctor at your office, the review of this records,
all the factors we’ve been talking about today, do you
have an opinion to a reasonable degree of medical
certainty as to whether or not Mr. Whitlock has a mental
abnormality or a personality disorder?

A I do.

Q And what is that?

A He does.

Q What does the -- which one does he have and what is

it called?
A He has a mental abnormality called anti-social

personality disorder. That’s an established diagnosis in
psychiatry. It’s got specific criteria that he meets that
has to do with not respecting -- to put it most simply --

not respecting the rights of others. People with anti-
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social personality tend to break laws repeatedly, over and
over and over again. They con. They’'re deceitful. They
steal other people’s things often times. They break laws.

They lie. They have a hard time holding jobs. They

.aren’t very responsible. They don’'t pay off debts. They -

- and most importantly, they have poor empathy. . They just
are not empathic to how others -- how their actions affect

the lives of other people.

Q Is this a life-long condition?

A It is.
Q Can it be treated?

A It can be treated. It is difficult to treat. It’s

best treated with -- if one accepts that there is an issue
-- but it’s very -- it is hard to treat, but it can be
- treated.

Q Was there anything about Mr. Whitlock that led you to
conclude that.he accepts he’s got a problem?

A No. |

Q. Doctor, do you have an opinion againrto a reasonable
degree of medical certainty as to whether 6r not this
aﬁti-sociai personality disorder that he suffers from
affects his emotional or volitional capacity so that hé is
predisposed to commit sexually violent offenses in the
future?

A Yes, I think based on the anti -- the fact that he
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has anti-social personality disorder he isApredisposed to
commit future sexual offenses.

Q Okay. Why do you believe that? What’s the basis for
that? TIs there something wé haven’t covered or why do you

believe that in general?

"A Mostly for the reasons that I’ve talked about,

because when I look at what he’s done in the past, I see
a high risk, and so I look to see if in some way that that
has been modified by what’s going on today, and I don’t

see any evidence that it has. 1It’s still -- the same

" kinds of behaviors are still on-going, and so I have to

conclude that they will continue to go on in the future

unless something comes along to treat the underlying

disorder.

Q And the treatment -- has he received such treatment
to date? |

A He received some sex offender treatment at Birchwood.
Q Right. Well, was it effective in your opinion?

A I don’t believe that it was effective.

Q Do you have an opinion, doctor, again, to a

reasonable degree of medical certainty as to whether Mr.
Whitlock has the propensity to be dangerous and commit
future sexually violent offenses?

A I do believe that Mr. Whitlock has the propensity to

be dangerous and commit future sexually violent offenses.
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Q Do you have an opinion‘again to.a reasonable degree
of medical certainty as to whether his propensity to
commit future sexually violent offensés'is of such that
poses a‘menace to the health and safety of others?

A I do believe it poses such a risk. |

Q  Okay. Does he have serious difficulty -- again, to
a reasonable degree of medica; certainty, does he have
serious difficulty in controlling his behavior?

A Yes, he doeé.‘

Q And do you believe that his issues, his lack of
ability to control his behavior, again to a reasonable
degree of medical certainty, is it of such a degree that
he needs to be confined in a secure facility for long-term
control, care and treatment?

A I do.

Q Do you have an opinion égain to a reasonable degree
of medical certainty as'po whether or not Mr. Whitlock

meets the legal criteria to be found a sexually violent

predator?
A I believe he does.
Q Now, with regard to Dr. Musick’s evaluation, did he

also render a diagnosis of Mr. Whitlock?
A He did.
Q And what was his diagnosis?

A Anti-social personality disorder.
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Q Do you know how -- well, let me ask you this. What

was Dr. Musick’s opinion as to whether or not he felt or
he believed that Mr. Whitlock was a sexual violent
predator?

A He did not believe that Mr. Whitlock’s behaviors were

- to such a degree or that his risk of a future offense was

so severe that he needed to be committed for long-term
treatment?

Q Okay. Now, it’s clear that you disagree. Would you
please state the basis of your disagreement?

A The -- the main argument,- as I perceived it, is that
-- that when Mr. Whitlock committed these crimes, he was
a juvenile. He was. He was quite young, twelve, thirteen
years old. He was quite young. And there is literature
to indicate that juveniles have a lower re-offense rate,
particularly when they’re treated. To. treat juveniles as
-- their re-offense rates are relatively low. The numbers
almost often thrown around are between about five to
fifteen to twenty percent, somewhere in there, five to
fifteen percent, and that’s -- that’s low. But that’s --
looking in general at all juvenile offenders and when you
look at juvenile offenders there are subsets of people
that are higher risk than others and when they’ve done
that, what you find is that people that are violent and

have deviant sexual interest are among those juvenile
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defenders that most likely to re-offend, and so I don’t --
I -- just to say:that he was youﬁg‘when he did it and
juvenile offenders don’t tend to re-offend, I don’t know
is an applicable argumenﬁ or a strong argument in this
case. |

Q Now, doctor, if the jury finds Mr. Whitlock to be a
sexually violent predator, would he be offéred treatment
for his personality disorder? |

A Yes.:

Q Who offers the ‘treatment?

A The Department of Mental Health.

Q And would it be a secure location where he would go
to?
A Yes.

Q Okay. Would he have the right to petition the Court
for release after he was committed?

A I th;ﬁk every year.

Q Okay. ‘And to your knowledge has he completed his

sentence, his criminal sentence for these charges?

A Yes.
| Q Is he facing any probation that you know of?
A No.

o) Okay. So is there anything you know of that if he

-was released that would require him to take the sex

offender treatment?
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A There’s nothing that I'm aware of.

Q Okay. Do you hgve any program that can guarantee sex
offender treatment other Ehan this commitmenp process
we’re doing today?

A No, sir.

Q. Who would be at risk, doctor, if Mr. Whitlock was

released into the community?
A The public would be at risk.

Mr, Bogle -'Okay. Thank you. Please answer any
questions that counsel may have or_the Judge may have.

The Court - Mr. Brooks.

Mg¢_ﬁzggk§ - Judge, may we approach?

The Court - Yes, sir.

(Bench conference was held in the présence of
the jury but oﬁt of the heafing'of the jury which was not
reported.)

The Court - Ladies and gentlemen, I was just
going over with the attorneys our schedule. We're getting
close to 5:00 o’clock and although ﬁe don’t necessarily
have to stop right at 5:00, I try té. I try to keep you -
- the jury on whaﬁ"we call typical business hours if we
can do that. So what we’re going to do is we’re going to
recess at this time, and we’ll start back in the morning.
Now, things for you change a little bit, because you’'re

about to leave and go home and obviously you’ll have
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family, friends, loved ones and they’re 'going to be
curious as to what your day’s been like and what type of
case you’re involved in. It is okay to tell them that you
are a member of a jury; you are sitting on a case, but
that’s -- that’s as far as it can go. Now they are going
to -- obviously going to be curious as to what-kind of
case is it and who does it involve or what does it
involve, and thatfs,where you’re going to have to stand
strong and just say, 1listen, I'm not trying to be
secretive, not trying t5 be anything evasive, but the
Judge has ordered that we’re hot allowed tovdiscuss this
case at all, not even to tell you what type of case it is.

You can just let them know that it’s a civil case and that

- you are on the jury and that’s all you can tell them.  You

can let them know,‘however; that when the case is over

that you’ll tell them all they want to know about it,

~you’ll tell them everything if they’re interested, but

until that time it’s very important that they respect your
order to not talk about the case. So please share that
with them, don’t allow any of them to talk with you about

the case. As I told you earlier I usually tell folks, go

-home and enjby your evening, pqt this out of your mind for

a while. You’ll come back tomorrow and we’ll pick up here
tomorrow right where we’ve left off. So just enjoy your

evening. Try to get‘a good nightfs rest if you can. As
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you may have been able to determine from this afternoon’s
session, jury service is not physically taxing from a

muscular standpoint, but it can be from a mental

' standpoint, so try to be well rested when you come back

tomorrow so that you’ll be in a good position to listen to
the testimony and absorb everything that’s being said.
I’'m going to ask you if you would to be back in the jury
room ready to go at 9:30 in the morning. Okay? So if you
can -- if you can do this thing -- I don’t know how y’all
are. We have this never-ending battle in my home -- my

wife is one of the most wonderful women I’'ve ever met in

'my life, but she has this thing, if we have to be

somewhere across town at 7:00 o’clock, she thinks we’re on
time if we leave the house at 7:00 o’clock. I try to
convince hér that that’s not necessarily the case, but if
you need to be here at 9:30 in the morning, which I'm
asking you to be, plan on however far you live froﬁ the
courthouse and getting here and parking and gétcing in the
courthouse, allot for that time so that when 9:30 comes
we’'ve got all the members of the jury present and we can
go ahead and start. Okay? Please try to do that if you
can, and we’ll start once we have everybody reconvened.
All right? I'm going to get you to follbw the bailiff
back to the jury room if you have anything in thefe»you

need to get before you leave and then you’re excused from
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there and we’ll see you back lhere tomorrow at 9:30.

Everyone else remain in the courtroom while the jury 1is

excused.

(Jury exits the courtroom)

The Court - All right, we’ll recess at this
time. Dr.- Mulbry,v obviously, if you’ll -have no

conversation about your.testimony with anyone between now

and when you resume --

Dr, Mulbry - Yes, sir.
The Court - -- the stand tomorrow. Is there

anything we need to take up now before we adjourn for the
afternoon?

Mr. Bogle - Not that I'm aware of, Judge.

Mr. Brooks - Judge, I may call on you take care
of thé Judge in Darlington County for'me-tomqrrow. I got
a PCR.

The Court - We can take care of that. Who's
over there?. :
Mr. Brooks - I don’t know who the Judge is ---

Ihg_Cguz; - I’11 find out. . _

Mx., Brggk'- -- but I know -- I’'m sure Judge
Russo can --

The Court - We’ll work it out.

(Discussion is held between the Court and the

parties involved in the next case which is not reported.)
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The Court - All right, if there’s nothing

further, we’ll then be in recess until 9:30 in the

morning.
Mr. Bogle - Thahk you, Your Honor.
(Court in recess at 5:00 p.m.)
* dk k *k Kk *
(Court resumes at 9:45 a.m. Tuesday, May 15th,
2012)

The Court - Thank y‘all, please have a seat. I

apologize to everybody for running late this morning. I

. didn’t do a good job estimating my time.

Mr. Bogle - Judge, --
The Court - Yes, sir.

Mr., Bogle - -- need a favor.
The Court - Yes, sir.
Mr. Bogle - Dr. Mulbry’s office evaluates guys.

He's got one guy that’s being transported from the

Florence jail to Charleston today to be seen. Well, since

‘Dr. Mulbry’s here and not in Charleston, we need to cancel

that. Can he go out in the hall and make a phone call --

The Court - Yes.
-- to try and call that office?

Mr. Bogle -
The Court - Absolutely. Absolutely.
Mr. Bogle - Thank you.

(Brief pause)
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Mr. Bogle - Thank you, Your Honor.
T ' ourt ; Yeé, sir. (Pause) All right,
anything we need to take up before we begin?
Mr. Bogle - No, Your Honor. I think We'left

off, I had finished my direct examination of Dr. Mulbry

and we would just turn him over to cross examination by
counsel or any'questions by Your Honor.

The Court - All right. Mr. Brooks, anYthing we

. need to take up before we proceed with your cross?

Mr r ~ Ready to go, Judée.

The Court --All right. Dr. Mulbry, if you don't
mind, come back onto the stand and we’ll get the jury
ready to be brought in. | '

(Dr. Mulbry re—takes the stand)

The Court - All right, bring the jury in,
please.

(Jury returns to the courtroom)

~ The Court - Good morning, ladies and gentlemen.
Hope everyone had a good évening and well rested and ready
to go to work. If you recall when we ended Coﬁrt
yesterday afternoon, we had'just.finishéd the State’s
direct exémination of Dr. Mulbry, and we were going to
recognize Mr. Brooks for his cross examination and that’s
when we had the conference to determine that _it was

probably really a good breaking time because of the late
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hour, so we’re going to pick up right where we left off,
and I'm going to recogﬁize Mr. Brooks for his cross
examination, and Dr. Mulbry, if you would just consider

the fact that you are still under oath, sir.

Dr. Mulbry - Yes, sir.

The Court - Thank you. Mr. Brooks?
Dr, Leonard William Mulbry, Jr. r havi
i 1 ifi £ WS :
r ination
Mr, B ks -
Dr. Mulbry, --
Yes, sir.

-- how you doing today?

[ © I A o

Good morning.

Good. Did you talk to anybody specifically about
your testimony?

).\ I have not.

Q Okay. Now, as indicated through your direct
examination of Mr. Bogle, you had the opportunity to
evaluate Mr. Whitlock. 'Is that correct?

A Yes, sir.-

Q And basically as -- you ‘went through an entire
history of Mr. Whitlock. Is that correct?

.\ Yes, sir.

Q Now, some of those things were convictions that you

93
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mentionéd, -- |
A Yes, sir.
Q -~ some of'those things were actually incidents but

ultimateiy got dismissed. Is that correct?

A That is correct.

Q Okay. So just to be clear, not all of those things
that you raised as far as his history as a juvenile, the
criminal sexual conduct cases were actually‘convictions.
A Not all of them, cofrect. 4

Q And that there were thingS'thqt actually had gotten
dismissed. | 2

A . Yes, sir.

Q Okay. You don‘t necessarily know why they got

dismissed.

A No, sir.
Q And the fact that they got dismissed, it could

possibly mean that he didn’t necessarily do that. 1Is that

correct?
A I don’'t know why they were dismissed. Correct.
Q Okay. But it‘s -- I mean you would agree with me

that it’s possible that the mere. fact that it was
dismissed means that it could’ve possibly not occurred.
A Possibly.

4

Q Okay. All right. Now, one of the things you had

also talked about is that you had worked on twenty people
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ﬁnder this statute. I mean you evaluated twenty people
under this SVP Act. I say SVP —; Sexual Violent Predator
Act. 

A Yes, sir.

Q Okay, if I say SVP, I meén that -- and I'm sure you
know what I’'m referring to. Is that correct? |

A I do.

Q Okay. And that’s the total number of people that you

have evaluated?

A No. That’s the total number of'people that I have
evaluated specifically for the SVP Program.

Q Okay.'

A I‘ve evaluated people for similar things in many,
many other cases, eithér hired by defense, hired by
Federal Courts, usually for the defense; I've been hired
by various licensing agencies to do similar evaluations
when professional -- there’s a question ébout professional
conduct, so that’s the total number that I have done
specifically at the request of the Attorney General’s
Office for evaluation of people to go into the -- into the
civil commitment program. b

Q Okay. And so -- and I want to make sure I get a
clear understanding -- when you say twenty, does that mean
you said I think twenty people overall that I evaluated

need to go into the program, or is that I’'ve evaluated
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twenty people and out of éhat twenty a certain number I
recommend to go into the program?

A Of evaluated twenty people, a little over half I
recommended that they not go in the program.

Q Okay. Now, you ihdicated that you télked to Mr.

Whitlock for about five hours. Is that correct?

A  Yes, sir.

Q And it was a total of five hours.

A Yes.

Q And it was on two occasions.

A Yes.

Q Okay. And those occasions were actually in your

office in Charleston?

A Yes.
Q So he was transported down there for you to meet with
him

A (Indicating yes)

Q Okay. And as a part of this you had indicated in

your testimony that you look at the past in order to sort

of get an idea of thé future. Is that right?

A Yes.

Q Okay. But now that’s not necessarily a guarantee, is
it?

A No.

Q All right. .It’s not like, you know, this particular
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method that you used to evaluate him is a guaranteed
crystal ball to say a person, in this case Mr. Whitlock,
will do x and y if he‘gets out. Is that correct?

A That’s correct.

Q Okay. And what I mean by that, there’s no guarantee.

A There’s no guarantees.

Q Okay. It is possible for him to get out and become

a productive member of society. Is that correct?

A Yes.

Q - Okay. Now, in back in his history, the sexual
violent crimes in history occurred eight, nine years ago.
Is that correct?

A That’s correct.

Q When he was basically -- he's twenty-one now -- he

was thirteen, twelve years old. 1Is that correct?

A You’'re referring to his index charges?
Q Yes.
A Yes. Correct.
Q Now, since that time, he has actually -- he has not
, actually had any sexually violent incidents. Is that
correct? '
a No, sir, not that -- no, sir, not that we know

anything about. While he’'s been incarcerated, there have
been no sexually violent charges that I'm aware of.

Q Okay. And since he has been, you know, in the
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Department of Juvenile Justice, it’s fair to say that he

would have had a great opportunity to do so, isn’t that

correct?
A (No response)
Q He would’ve been locked up ---

A These thingé -- these things do happen, yes.

0 He would’ve been locked up with other individuals.
Is that correct?

A Yes, that is correct.

Q And he would’ve had plenty of opportunity to engage

in other sexual violent behaviors. Is that correct?

A They do occur, yes.

Q Okay. And you have seen situations through the

. course of your .evaluation of other people where-they have

had sexual violent things when they'’ve been 1oqked up. Is
that cérrect? | |

A Il‘know those things happen. Actually in my
evaluations I’ve not run across that. ‘
Q Okay. But you are aware that those things going to
happen.“ )

A Those do happen, yes.

Q For the fact that you‘re talking about an eight to

nine year window where in this gentleman’s life that did

not occur. Is that correct?

A That’s correct.
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Q Now, is it -- the fact that it hasn’t occurred in-
eight, nine years -- eight or nine years -- while you may

not necessarily side with this view, it is possible that
a person could’ve grown out of this. Is that correct?-

A Yes.- '

Q Okay. And one of the things that Mr; Bogle asked you
was about if there was going to be any type of probation,
parole, if Mr. Whitlock was released. 'It is fair to say

that he would be on some type of community supervision.

" Is that correct?

A None that I'm aware of.
Q Okay. But he would -- let me ask you this. You are

familiar with the sexual registry requirement in South

Carolina.

A Yes.
Q He does have to register as a sex offender. 1Is that
correct? »
A I believe he does based on his offense, yes.
Q And what are those requirements, if you know them,
doctor?

A I‘11 tell you what I know. I’'m not an expert and I
didn’t prepare for that. I know you have -- twice a year
you have to go to the sheriff’s office and tell them where
you live.

Q Okay. So if Mr. Whitlock’ gets released here today,

99
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he still has to do that. Is that correct?

A Cérrect. o

Q And he has to let the sheriff’s office, assuming it’s
York County or Union County or whatever, he’s got to go --
that’s an affirmative duty that he’s got to do, and if he

doesn’t do it, that is a crime in itself --

A Yes.
Q - that he could be subject to criminal charges.
A Yes.

Q Okay. So if he does that -- the fact that he still
has to do that, there’s some way that he has to éubject
himself to some type of monitoring. 1Isn’t that correct?
A In that he has to report twice abyear and report his
current address to the sheriff’s office, yes..

Q = As well as he also will appear on the internet as
well. Is that correct? |

A Yes. |

Q Along with all the other sex offenders. Is that

correct?
A That’s correct.
Q So he does have some -- there will be some type of

monitoring mechanism for him if he gets out. He has to
register and he will be on the internet.

a Those two -- those things are true, yes.

Q Okay. Do you know if he’s going to be subject to the
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GPS monitoring?

A I do not know that.

Q - Okay. Are you familiar with GPS monitoring?
A Roughly, vyes. I know that certain types of
convictions do -- they do require GPS monitoring. I don’t

know about his specifically.

0 Okay. And since -- you don’t know, but G?S
moﬁitoring is where they put the ankle bracelet oh you.
Is that correct?

A (Indicating yes) That’s correct.

Q And they monitor you twenty-four/seven. They being
the -- I would -- Department of Probation Pardon and
Parole in that particular county. They monitor the people
on the GPS system. Are you aware of that? |

A They are -- as I understand it -- as I understand it,
they’re able to later on retrospectively determine where

you’ve been.

Q You would agree that that is some type of monitpring
system --

A Yes, sir.

0 -- that he would have to -- would have to -- if he is

subject to GPS monitoring, he would have to avail himself
to the, you know, other citizens in the world do not.
A That would be true if he is subject to the GPS

monitoring.
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Q And there will be some type of tracking mechanism

that obviously can tell where that person, in this case
Mr. Whitlock, will be. Is that correct?
A Where he's been, yes, sir. ‘

. Mr. Brooks - Okay. Beg the Court’s indulgence,
Your Honor. |

" The Court - Yes, sir.
Q Doctdr; as a part of his evaluation,‘did you talk to
his family.members?
A I d4id not.
Q So -- and let me ask you this, doctor. If a person
has a very good suppért mechanism whenjthey get out,
wouldn’t that increase the chances of them becoming a
productive member of society and not going back to doing
some of the things that caused them to get incarcerated?
A Yes. _
Q Okay. And since you didn'’t talk to the family,.you
don’t necessarily know what the potential lsupport
mechanism would be or could be. Is that correct?
A I don’t know the specifics, that's correct.

Mr, Brooks - No other questions, Judge.
Mr, Bogle p Just a couple on ReFdirect if I may.

Re-Direct Examination - |

Q Dr. Mulbry, counsel asked you about the charges that
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were brought against the Respondent and later not

prosecuted. Would you turn to page 14 of your report,

please.

A (Witness complies)
Q Okay, looking at the -- now, previously on your

direct examination yesterday, I showed you what’s been

marked as Exhibit Number 6, a Juvenile Petition, Docket

 Number 02-623 for criminal sexual conduct with a minor in

the first degree for an incident that happened in 2002.
Do you remember that one? '
A I do. |

Q And that’s one they’ve got dismissed or nol prossed

or dropped by the prosecutor. Correct?

A Yes, sir.

Q But in your report, in your interviewing, in doing
your research on this case, did you look behind that
document toA see what the Respondenﬁ had told other
evaluators about this particular incident?

A I did.

Q And what did he say to Dr. Musick, for example, the

‘Court-Ordered evaluator? What’d he say about that

particular incident that occurred in 2002?

A He explained that while a resident in a group home,

he intimidated a same age resident to lie down, forced his

pants down and stuck sticks in his butt in order to hurt
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Q Okay. So even though that case wasn’t prosecuted to

a conviction, are you -- did the research you did indicate
that he acknowledged that something wrong happened, that

something bad happened?

A That was the report that he gave another evaluator.

Q | Okay. Now, are you aware of any sex offender
treatment that has been set up for O'Bryan Whitlock right_
now? If he walks out of this couftroom today or tomorrow,
is there any sex offender treatment in place for him right
now?

A No.

Q Any appointment been made? Anything like tﬁat been
made aware to you? |

A No.

Q -Okéy. .Is there anything -you'vé seen in your
researching‘Mr. Whitlock that suggésts that he'has grown

out of or outlived orzgottén older and somehow.grown out

of his urge to sexually re-offend in a sexually violent

manner?
A No.

Q Why not?

A I am interpreting the continual -- the long line of

sexual acting out that we see in the -- in DJJ and in

SCDC, the Department of Corrections, and most recently in
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the York County jail up through January -- we have records
through January of this year, andehe has been brought.up
on charges repeatedly for sexually acting out. Now those

-- as pointed out, those were not -- wouldn’t be defined

'as sexually violent acts. They are public masturbation

and exhibitionism.
Q Okay.
A But I don’'t perceive those as benign either.
Q And as I understand, this thing about GPS monitoring,
GPS -- you can look at GPS monitoring and tell where
someone’s been after they’ve been there.
A Correct. That’s my understanding of it, is it simply
records where someone’s been so that later.on you can look
on a -- you can look it up and see where they were.
Q So GPS can’'t prevent you from going where you
shouldn’t go, can it?
A No.

M;*_ggglg - Thank you, doctor. Nothing further,
Your Honor.

The Court - Any Re-Cross?

- inati

b r, Br -
Q Just briefly, doctor. You said that the incidents
that were rather recent, such as public masturbation in

York County, and you said that in your opinion these are

105



106

O

[« AW S ; |

10

11

12

13
14

15

le

17
18
19
20
21
22
23
24

25

Leonard William Mulbry, Jr. - Re-Crogs by Mr, Brookg 106
not necessarily benign. Is that correct? '

A Correct. 4

Q ° 2And I'm sure Mr. Whitlock is not the only person over

there that perhaps may have engaged in that behavior.
Mr. Bogle - Objection as to relevancy, Your
Honor. Other people doing other things, different ages.
The Court - I sustain. It’s not relevant what
other folks do. It’s relevant to what this individual
does.
Mr, Brookg - Could I at least respond to that
before you rule, Judge?
| The Court - Yes.
Mr. Brooks - The reason I think that’s relevant

is because that is not a violent act, and obviously unless

- there’s other -- we would -- we would put forth to the

Court that if you’re just going to go --

The Court - Here’s the objection, though. The
objection is your question was about other people in
there. That was -- the objection was irrelevant. I
sustain that.as,to other people, bu; you can discuss Mr,
Whitlock’s conduct.

Mr, Brooks - Okay.

Q Doctor, if -- you do agree that that was not violent

as it relates to Mr. Whitlock.

A Yes.
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Q . And that there has not been any violent episodes

while he has been detained in York County.

A Correct.
-AQ Okay.
Mr. Brooks - No other questions.
The Court - All right. Dr. Mulbry, thank you

very much, sir. You can step down.

Dr. Mulbry - Thank you.
Mr., Bogle - Your Honor, with .the Court’s

permission, we would ask that Dr. Mulbry be excused. He's
got other patients down in Charieston. We’d like to send
him on back if it’s okay. |

The Court - Any objection?

Mr, Brooks - That’s fine, Judge.

The Court - All right. Thank you very much,
sir. You’re free to go. |

Mr. Bogle - Your Honor, at this time the State
would rest.

Ihg_ggu;; - All right. Ladies and gentlemen,

the State is resting their case and before we proceed, I

have to take up certain matters at the close of the
State’s case. Now, I'm going to ask you to step back into
your'jury room for a moment, but this time while you’re
back there, I need you to-do -- I need to assign you a

little homework here. I used to appoint a foreperson for

107



108

@

N OO0 s Wy R

[0 +]

10

11

12

13

14

15

16
17
18
19
20
21

22

23

24
25

108
juries and ran into 'a situation where I couldn’‘t find
anybody on the jury ﬁho wanted to do it. I have had a
young lady who I asked to do it, and she said she didn’t
want to, and so I had to back-up and I asked this
gentleman to do it -- if he would do it, and he didn’t
want to. Well, I didn’t have a back-up for my back-up, so
I ;ooked down the list and I just picked a name and I
asked this othei gentleman, he didn’'t want to, so I
finally told. them, I said, look, you got to have a
foreperson, go back there and elect one. So from that day
forward, I don’'t appoint fore-people anymore. I let the
juries elect them themselves. Let me tell you a little
bit about the job or the role of the foreperson so you’re
not -- if you’re intimidated by that, there’s no need to
be. Ladies and gentlemen, the foreperéon of the jury is
simply the contact person between the jury panel and the
Court. If at anytime during your deliberations or
whatever, someone has a question, thenithe foreperson
would write that question out and pass it out to the
Court; I’ll review the question and I might be able to
respond just by writing my answer on paper, or I may bring
you all out and respond to you as a panel. But that’s the
main role of the foreperson, is to be the_commﬁnicatdr
between the jury panel.and'the Court; Once you begin your

deliberations, the foreperson also is the one that starts
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and stops the deliberations. I will tell you that once
you begin your deliberations that everyone must be
present, so that if anyone needs to excuse themselves or
use the restroom or Qhatever, the foreperson would say,
okéy, let’s stop talking about the case until they return,
and then upon their return, say okay, let’s start back.
What I will aiso tell you is that all of you are equal
members of the jury. No one person’s opinion, no one
person’s thoughts have aﬁy authority over another person.
All of you are twelve equal individuals and so -- and your-
verdict in this case must bevunanimous,'so as you can see,
one person’s opinion or thoughts carry no more weight than
anyone else’s. So the foréperson doesn't4run the show,
they don’t -- they don‘t have anymore authority over
anyone else than anyone else on the jury. 1It’'s just thatr

when you have a group of folks and you’re déliberating and

you’re discussing, it’s just easier and one necessary to

have just one person who 'starté and stops the
deliberations. Now, you’ll also -- when the time comes,
you’ll have a verdict form that you’ll have to comsider,
and of course, therjury makes -the decisioﬁ, your verdict
in this case, and the foreperson would then just fill out
that verdict form and sign it as the foreperson. So
that’s basically what a foreperson does. It’s no heavy-

lifting so-to-speak involved. It’s just we need to have
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a foreperson, so I'm going to ask you if you'would, when
-you go back into your jury room to élect a foreperson for
the jury and let me go ahead and tell ybu now that --
let’s see -- everyone on the panel is eligible to be the
foreperson other than Ms. Crenshaw; Ms. Crenshaw, you’re
the altérnate, and you’ll occupy that chair. When you go
back and you have a’ foreperson elected, whoever that is,
if you would just write your name on a piece 6f paper and
pass it out to the bailiff and he’ll bring‘it out so that.
I’'1l have that information and then when you do'return,
I’11.ask that the foreperson sit in this first chair right
here, and then the - rest of you sit wherever you're
comfortable. Okay? So while I'm taking up these legal
matters; I'm'gding to Qet y'all to go back and do that.
If you need anything from the bailiff, let them know and
he’ll bring you whatever you need. |

(Jury exits the courtroom)

The Court - All right, at this time we’ll take
up any motions at the close offthe State’s case.
| Mr., Brooks - May it please the Court, Judge.

The Court - Yes, sir.

Mr. Brooks - We would ask the Court for directed
verdict invthig matter. We feel that it’'s our position --
put on the:recordvthat the State has not shown that my

client has a predisposition which predisposes him to re-
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offend, and that’s the position we would put before the
Court. That’s our motion. |

. glgg_ggugg, - all right, sir. I'm going to
respectfully deny that. Again, I think it’s an issue that
is a jury question based on the’testimonybthat Dr. Mublry

put into the record. You may be right that they may not

" find that there’s sufficient evidence, but I do think that

there- is the existence of evidence that they could
possibly find depending on how they view the evidence, and
obviously it is the jury’s province to give wéight'to that
evidence and testimony, so I'm going to respectfully deny
your motion. Anything further ffom anybody?

(No response)

The Court - You need any time before we get
started. I need to give them a few minutes probably to
elect a foreperson.

Mr. Brooks - Whenever you're ready I’'d like to

‘call Mr. Musick to the stand.

The Court - Okay. Why don’'t we just take a
short break and give them that opportunity and then when
they pass out their decision, we’ll go ahead and get
started.back. All right.

(Recess taken)'

The Court - Bring the jury in.

(Jury enters the courtroom)

11
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The Court - All right, Mr. Johnson, thank you

for your willingness to serve as the foreman of the jury.
I appreciate that, sir. And, ladies and gentlemen, we're
ready to proceéd. When we broke, you’ll recall that the
State had rested their case and SO we now recognize Mr.
Brooks on behalf of the Respondent.‘
Mr, Brookg - Yes, sir, Judge. We woﬁld call.Dr.
Jeffiey Musick. o ,
The Court - All right, Dr. Musick, if you’d
please come around and be sworn, sir.
rey. Musj i ir
WOory | ifieg’ ‘f ws -
Mr. Brooks - You ready, Judge?
- The Court - Yes, éir.
_M;*_ggggk§~-'You ready, doctor?
Dr. Musick - Yes, sir.
Di t Exami .
by Mr. Brooks - ‘
Q  Dr. Musick, how are you.today?

A Good, thank you.

Q All right, and we start off by .getting a little:
background information from you. Where do you work?
A. I work at the Forensic. Evaluation Service of the
South Carolina Department of Mental Health. |

Q- And how long have you been wofking there?
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A Approximately twelve years.
Q Okay. Now, I mentioned doctor, so can I ask you a
little bit about your educational background. |
A Yes, I have a bachelor’s degree in psychology from
Miami University. I have a master’s degree in clinical
psychology from the University of Florida and I have a
doctorate in clinical psychology also from the University
of Florida. 1I’m also licensed as a psychologist in the
State of South Carolina, and I'm also board certified as
a forensic psychologist, board certified in forensic
psychology, I should say. | |
Q | And you obviously testified in Court before on these
issues of forensic psychology?
A ‘ Yes, I have.
Q Okay. And do yéu recall how many times you'’ve
testified?
A I’'ve probably been recognized as an expert witness in
forensic psychology about forty-fi&e times in my career.
Each time that I’'ve been submitted to be an expert I've
been recognized as one.
Q Okay.

Mr, Brooks - At this time, Your Honor, I would

put forth Dr. Musick as an expert in the field of
forensics psychiatry --

Q ' Is it forensic --

113
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A Psychology.

Mr. Brooks -. -- for forensic psychology.
A - Yes, sir.

M;;_nglg - No, objéction, Your Honor.

The Court - All right, without objection.
Q All right. Dr. Musick, first off, you have -- you
testified at Mr. Bogle’s request before, haven’t you?
A Yes, I haVe, multiple times.
Q  So I mean you -- sometimes you come'aé a result of
the Respondent callingAand sometimes you come as a result
of Mr. Bogle and the Attorney General’s office calling.
Is that correct?
A Right. This is actually the first time I’'ve appeared
as a witness for the Respondent. |
Q For me to call you. 1Is that right?
A Yes, for the defenée‘to call me.
Q Okay. Now, you know, I’ll get right to it, doctor.
You evaluated Mr. Whitlock. Is that cofrect?
A ?es, I diqa.
Q Okay. And you obviously -- well, let me ask you
this, doctor. Did you -- you’ve heard Dr. Mulbry testify.
Is that correct? |
A I did.
Q You -- you looked at all of those records, those same

records that he talked about?
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A I'm sure I looked at the large majority of the
records. I don’t have a definitive 1listing of every

single sheet of paper that he looked at, but I have -- you
remember he held up his hands and said he had a stack of
about like this? That’s about what I had.

Q Okay. So I mean I guess what I'm saying, it’s pretty
fair to say that you reviewed everythiﬁg that he reviewed.
A I was familiar with-all the documents that were
specifically presented in Court.

Q Okay. ' |

A I can say that.

Q ' Okay. So in all of those things that Mr. Bogle
thfough Dr. Mulbry got as exhibits, you’ve seen those.

A Yes.

Q and you had the opportunity to look at those and
basically use those in order to -- as a part of your
evaluation of Mr. Whitlock.

A Yes.

Q Okay . Now; doctor, I don’'t want to bore this jury,
because I'm sure they, you know, would like to get right
to it. Since you reviewed everYthing, the same materials

that Dr. Mulbry looked at as a part of his evaluation, -can

~you tell the Court what your conclusion was?

A My conclusion was that Mr. Whitlock did not meet the

legal criteria to be considered a sexually violent
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predator. ‘ :
Q Okay. Now, doctor, you know, I’m going to ask you to -

break it down in laymen’s terms. Why is that? ‘
A Well, um, if I may start by just reminding the jury

of the definition of sexually violent predator.

Q Sure. Go ahead, doctor. I’'m'sorry.
A It involves two parts, one, that . the person’s
committed '-- been convicted of a sexually violent offense

and the second par; is ;hat the person has a mental
abnormality or personality disorder that makes them likely
to commit additional sexually violent offenses if not
confined, and that’s just’paraﬁhrasing the definition.

Now, like Dr. Mulbry, I think that Mr; Whitloék does have
a mental abnormality or personality disorder in the form
of anti~socialvper50naiity disorder that could meét.the
sexually violent predator laws requirements for a
predisposing mental.condition. Okay? And.by that -- by

predisposing I just mean one that sort of sets a person up

to commit sexually violent offenses, one that gives them

an inclination or a tendency to do that.

Q Okay.

A  However, as -- as has been pointed out, Mr.
Whitlock’s sexually violent .offenses occufred when he was
age twelve, and now he’s age twenty-one, and there haﬁe

been no confirmed sexually violent ~offenses by Mr.
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Whitlock since then, even though while he’s been in
confinement, he has reportedly engaged in sex, he’s
reportedly engaged in non-sexual violence in the form of
fights and assaults and so forth, and he’s also reportedly
engaged in non-violent sexual offenses in the form of
public masturbation and exposing himself. So from that
information there doesn’t appear to be any mature or
longer term pattern of'sexually violent offending by Mr.
Whitlock. Therefore, I don’t see any clear basis to say
that his anti-social personality disorder predisposes him
or sets him up to commit sexually violent offenses.

0 Okay. Now, and, doctor, to be fair, as you indicated
you work for the Department of Mental Health, how many
times have you evaluated people -- and when I séy SVP, I'm
talking about the sexual violent predator -- how many
times have you evaluated people for part of the SVP
process? V

A I've completed fifty-three of these type of
evaluations.

Q Okay. And when you say you completed fifty-three, is
that I reviewed and evaluated fifty-three and made an
opinion that some of them need tobgo into the program, or
is that --

A Yes.

Q Okay. All right, so you’ve obviously evaluated

117
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fifty-three pedple, and how many as a part of that did you
think should go into the program?

A. - It was my opinion that fifteen of the fifty-three met

the criteria to go -- as a -- to be a sexually violent
predator.
Q  Okay. So obviously, you've -- you have evaluated

situations where in your opinion you thought that because

. a person had these problems that they should go into the

program. Is that correct?

A - Yes, on fifteen occasions.

Q  Okay. And again, it’s your opinion that Mr. Whitlock

is not in that category. Is that correct?
A Right. It’s my opinion that he doesn’t meet the
legal ‘criteria to be considered a sexually violent
predatqr.
: M:*_Bxggkﬁ - No other questions.
The Court - Mr. Bogle?
Mr. Bogle -IThank you, Your Honor. May it

please the Court.

xaminati
by Mr. Bogle -
Q  Good morning, Dr. Musick.

A Good morning, Mr. Bogle.
Q Some of the gquestions I might ask you'have to do with

your reports. If you could have a copy handy, that might
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make it go a little quicker.
A Sure. Sure.
Q @ First off -- now, one of the -- isn’t it true that
one of the preliminary steps for men who are nearing the
end of their prison term gets screened to see whether or
not they should be in this type of situation sexually
violent predators -- is a screen by something called the
multi-disciplinary team. Is that correct?
A That’s correct.
Q And that team is a team that meets out at the prison,
Department of Corrections’ property, once a month to
review these cases. Is that correct?
A That’s correct.
Q And your dutieé, while you’re still a chief
psychologist at the Department of Mental Health, you have

recently become a member of that team. Is that right?

A Yes, back in November was my first participation in

the multi-disciplinary team.

Q Okay. And as a ﬁember of that team, you can’t do
evaluations like this one because it would be a conflict
of interest. Right?

A That’s right. I did this one before --

0  Right.

A -- I was a member of the team.

Q

This_was done before that.
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A Yes.
Q - Okay. So no problem there. Now, in your -~ now the

multi-disciplinary team, once ﬁhey review a case, if they
&ote for it to go forward, the next step is a prosecutor
review committee. - Is that right?

A That’s right.

Q And if théy vote it to go forward, then it comes to
our office where we file a petition like we did with Mr..
Whitlock. Is that right?

A 'Yes;

Q And isn’t it true that in your experience, the vast
majority- of the people who are viewed by the multi-
disciplinary team do not get referred forward to the next
step?

A Yes, I think it’s  about eighty percent who do ﬁot get
forwarded to the next step.

Q In fact, in a more recent meeting, weren’'t there
about thirty cases reviewed and only five were referred
forward to the next step?

A Yes, that would be about twenty percent.

Q Okay, so it’s safe to say as you conclude from that,
that the oﬁes referred to go forward to the nexﬁ step are,

shall we say, the worst of the worst?

A Yes, the idea is that they_méy meet the criteria to

be considered a sexually violent predator, so the team is
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seeing elements of the definition of sexually violent

predator in the information that’s available to them.

0 All right. Because everybody in prison who’s been

convicted of é‘sexually violent crime and has done time
for that, passed are (sic) reviewed by that multi-
disciplinary team. 1Is that right? ‘

A Yes, that’s correct.

Q Now, in this particular case, if you can look on your

_report. At the top of page three, there’s a reference to

animal cruelty offenses. Did you do any further
investigation into what type of animal cruelty offense

that was?

A Yes. That speaks to a -- a adjudication -- a

delinquency adjudication he had as a child involving the

killing of a neighbor’s bird.

Q Okay .
A It’s referenced elsewhere in the report.
Q And by delinquency‘adjudication, you mean he was

found guilty in Family Court. 1Is that what that means?
A Yes. Yes. .

Q Okay. And on page four, there’s a reference to the
closed head injury he had when he was much younger. As I
understand that’s -- the scan on that was negaﬁive and he
had a full recovery. Sb that’s not an iésue in this case

today, is it?
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A Does not appear to be, no.
Q Okay., And on page five, when you're‘reviewing notes
from.some of the Department of Juvenile Justice documents
there, there seems to be a refefence to him not taking
responsibility for his own -- for his own behavior? Are
you finding that? Did you observe that in their
documenﬁs?
A Yes, notes -- what I wrote was notes from the 7/15/10
and 6/4/10 indicate that Mr. Whitlock does not take
resbonsiﬁility for his own behavior. Is that what --
Q And when he was on medication he ‘wouldn’t be
Compliant with the ﬁwdication? Was that something you
also found in their reports of him?
A Yes.
Q Okay. Is it safe to éay that he spent so much time
in lock-up at various places, he didn’t really get any
effective sexual offender treatment while either at DJIJ or
the Depértment of Corrections?
A Yes, I mean it -- he did at some point, according to
the records, complete some treatment but given his
subsequent . episodes of - public masturbation and
exhibitionism, it didn‘t really seem like the treatment
was that effective.
Q ' Didn’t‘take if you will.

A Okay, yes. : SR -
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Q Okéy. Is it -- So in your opinion, he needs -- is it
your opinion then that he needs more sexual offender
treatment if he’s released?

A It might help him, yes.

Q. Are you aware of whether or not any sexual offender
treatment has been set up for him if he does walk out of
this'courtroom?

A I‘'m not aware of whether it has or it hasn’t. I
don’t have that information.

Q In the course of your investigation of his situation,
did you speak with family members, talk to family members
about him and about where he might live or what his
background is?

A I did not speak to any family members. He told me he
was planning to live with his mother.

Q  Okay. What about the victims who were his victims in
these criminal sexual conduct with a minor in the first
degree cases? Did you make any effort to contact the
victims or their families to see how they reacted to it or
what had happened to them?

A No, I didn’t make any attempt to reach any victims or
victims’ family members.

Q And based on your report, you wéuld agree with me
that he has been convicted of three sexually violent

crimes. Is that correct?
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A . Based on the legal paperwork available, yes.’
Q  Okay. And these wéuld be the criminal sexual conduct
with a minor in the first degree that he was found guilty
of in Family Court back in 2003. Is that right?
A. Yes, I believe it was 2003. ,
Q And it also seems --.iflyou.would go to page -- let's
see -- page eight of your report ---I apologize. Did you
interview Mr. Whitlock about what was going through his
mind when he committed the offenses against the three
young boys that led to his convictions?
A Yes, I did. | |
Q Okay; What did he haveAto'say about those? Why --
well,vfor example, in the second paragraph, the first --

the first new paraéraph on page eight, at the end of that

| pafagraph, what did he say about. why he -- why he
committed -these or why -- why he did these -- these
offenses? |
A Well,_he,s&id that -- this is regarding the first

conviction and he said that he doesn't'f- didn’t recall it
and -- but that he would not have committed -- committed
it if at the time he knew how to masturbate.

Q Okay.‘ And there have begn, as I understand four
report, multiple incidents and all of his lock-ups with
him exposing himself, masturbating in front Qf female

correctional officers and that sort of thing. Right?
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A It occurred in DJJ facilities and Department of
Correction facilities. I don‘t know if it occurred in

every single facility but multiple ones.

Q Did you check -- did you check to see if it’s still
occurrihg here at the York County Detention Center?

A Yes, prior to the trial I requested records from the
York County Detention Center aboﬁt any disciplinary
problems that he’s had since he came here last -- I
believe it was lést October.

Q And still happening here? This type of conduct is
still happening here?

A Yes, I believe theré were -- let me check. I think
I made a note. It woﬁldn’t be in my report, but I think
I made a note. There were two -- between October 9th,
2011 and May 9th, 2012, there were two infractions for

masturbation at the York County Detention Center.

Q Okay. Now, I noticed that one of the instruments

that you scored him on was something Dr. Mulbry also used

called the Static 99-R for revised.

A Right.

Q -And that as I understand it, isn’t it true the Static

99-R measures fixed things that happened, things you can’t

change, and that’s why it’s called Static?
A  Right.

Q Like numbers or convictions, that sort of thing.
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A Things from the past, historical events.
Q Right. And it’s based on measuring up against

thousands of sex offenders in multiple countries. That's

.where they got this pool it’s measured against. Is that

right?
A Yes, there are -- there are -- in the comparison

groups, there are thousands of sex offenders.

- Q Because the previous version, the Static 99 was only

based on a smaller sample from the United Kingdom and

Canada. Is that right? =

A It’s true. It was based on a smaller sample.
Q So the revised version is based on much larger sample
and I would -- you wouldﬂagree with me that makes it more

accurate. Does it not?
A The revised version is pretty much been accepted as
the superior version --

Q Okay.

‘A -- to the original, yes.

Q And is it also true the Static 99-Revised is
something that’s commonly used in your profession in

making these types of evaluations like you did with Mr.

Whitlock?
A Yes, for these evaluations it’s very commonly used.
Q And the score you gave him -- I’m looking at page

twelve of your report -- it doesn’t give a number, but I
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assume it’s either eight or nine. 1Is that right?

A It was a nine.

Q Okay.

A The same score as Dr. Mulbry camé up.

0 Which means he is -- he is as bad as -- what you seem

to say here is that ninety-nine percent of the sample of
sex offenders out there have less risk than he does.:

A Well, I mean -- yes, what I wrote was approximately

“ninety-nine percent had scores associated with less risk

for sexual re-offending than Mr. Whitlock’s score.

Q Okay. So-another -- is that another way of saying
he’s worse than ninety-nine-percént of the sample out
there, the sexual offenders out there?

A His -- what it means is his score is one that is
indicative of greaterlrisk,for sexual re-offending than
about ninety-nine percent of other sex offenders.

Q Okay. And the diagnosis you had wés the same as Dr.
Mulbry, anti-social personality --

A May I add something to that?

Q Oh, please.

A  But what I want to -- what I wanted to add about that
is that the Static. 99 -- when I say séxual re-offending in
terms of the Static 99, the Static 99 counts things as
sexual re-offenses that aren’t sexually violent offenses,

so at least some of the re-offending that’s done by
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 individuals in the -- in the sample groups that are the

basis for the Static 99 héﬁe done things like public

masturbation or exhibitiqnism. They’re not -- it’s not

" all -- not all the re-offending is sexually violent

offenses as to South Carolina statutes'would define them.
Q Okay. But at the same time, is it true you’ve never
had a report you’ve done on evaluation of a sexually

violent predator case where a guy has scored this high and

- you recommended he not be committed?

A That’s true.

Q And on page 14, you do acknowledge the same -- you

. did take the same diagnosis as Dr. Mulbry did, which is

anti-social personaiity disorder. : Coxrrect?

A Correct. |

Q And that is, is that -- and you would agree with me
that’s a recognized diagnosis in your'profession can apply
to people who ﬁight be committed to.the Sexually Violent
Predator freatment'Program. Is that correct?

A fes, it’s correct. '

Q All right. And on page 14, you identify'a number of
risk factors -- I'm reading the bottom. You see in here
at the b@ttom of the paragraph where it says he appears to

be at high risk for sexual re-offending. You see that?

A Let me just locate that.

Q - About twelve lines from the bottom. -
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A Yes. Compared to other adult male sex offenders, he
appears to be at high risk for sexual re-offending, though
there is no clear basis to say that.any re-offending would
be in the -- would be in the form of a statutorily defined
sexually violent offense. _
Q Okay. What are the risk factors that you identify
that he has that are listed right after that sentence in
the bottom of that paragraph? Would you read them out for
the jury?

A Certainly. He has several small to moderately size

-risk factors for sexual re-offending not accounted for by

the Static 99-R, including anti-social personality
disorder, violation of -probation, childhood behavior
problems, sexual - preoccupation, impulsivity, self-
regulation‘pfoblems and a hostile grievance based outlook.
| Mx, Bogle - Thank you, doctor. Nothing'further,
Your Honor.
Ihg_ggu;; - Mr. Brooks?
Re-Di amin
Mr. -

o] Doctor, just real quick, back on page eight of your
report, Mr. Bogle had asked you about as far as you knew
whether or not there was any -- talking about sex offender
treatment if he got out of being able to help him. Do you

recall him asking you that?

129



130

10
11

12

13

14

15

16
17
18
19
20
21
22

23

24 -

25

- -Dir r ; 130
A Yes, I recall that quéstion.
Q On your -- on page eight in the -- at the top of the
page and basically thé second line from the end of that
paragraph, you reference that the petition, the SVP
Petition indicates that Mr. Whitlock is required to serve
two years under community supervision.
A Yes, I see that -- I see that line.
Q So that mean -- you also reviewed the Petition that
the Attorney General’s office filed. 1Is that correct?
A I did. ,
0 That Petition was filed by Mr. Bogle himself. Is

that correct?

"A Yes, sir.

Q And in that Petition it refers to the fact that Mr.
Whitlock will be on community supervision.

A That's what the Petition says.

Q Okay. And as a part of community supervision, is it
fair to say that they will be monitored by some‘probation
or parole officer?

A ‘I think that’s the usual procedﬁre.

o) And then as part of that, is it fair to say that they
will get some type of supérvision treatment program as a
part of being under community supervision?

A Wellz I reélly don’'t knowrthe specifics of what is

involved in community supervision.
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- Q Okay. But -- and that may be because you don’t know

all of the specifics about the terms of his community
supérvision. Is that correct?

A Right. I don’t know the terms of his community
supervision. |

Q But you are familiar with sex offenders going on
community supervision before. Isn’t that correct? I mean
you --

A I've seen cases where that there -- there is this

requirement for them to go on community supervision.

Q - Okay.
A I never saw a detailed listing of what it involves.'
Q Okay. But it’s fair to say that if -- the limited

knowledge you know, that it would require some type of
monitoring, that somebody supervising you in some capacity
whatsoever. Isn’t that correct? |

A I would think there would be some sort of probation
officer type person.

Q Otherwise, why would they call it community
supervision. Right?

A Right.

Q Okay. Now you also -- he also asked you questions
about the multi-diéciplinéry team and how you are part of
it, that you became a part of that after you did Mr.

Whitlock’s evaluation. 1Is that correct?
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A Right. I completed Mr. Whitlock's evaluation on
September 2nd, 2011 and I wasn’t participating in the
multi-disciplinary team until November of 2011;
Q And Mr. Bogle asked you questions about that process,

going from the multi-disciplinary team and then it goes to

the prosecuting review team, then it comes to him or

somebody in his office who then files a Petition, and at
that point,'assuming that they get a probable cause Order
to have you or somebody 1like you to do ‘an initial

evaluation. 1Is that correct?

A Yes.

Q So even -- after -- is it fair to say that after a
lot of these reviews, that even when they file a Petition

and even when the Department of Mental Health gets

‘sbmebody,esuch as yourself to do an initial evaluation,

there’s been quite a few times, a lot of times, that. you
guys come back and say, we don’t think this person meets

the criteria. Is that correct?

‘A . Yes.

Q Okay. And at that point a lot of times the Petition
is dismiseed_and the person goes home. |

A Yes. ,

Q | And it’s fair to say a lot of those people go off and
don’t re-offend, to your knowledge.

A I don’t have knowledge either way of hardly any of
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those cases as to whether they ré-offended or not.

Q Okay. But I mean you would  agree that sometimes
you’ve rendered - evaluations and sometimes those
evaluations said that I didn’t think the person met the
criteria and they went off and didn’t re-offend.

A Not to my knowledge.

Q  Okay.

A Yes, I -- but it’s -- it’s not something I keep track
of or am, you know, informed about by any mechanism that'’s
in place. |

Q Okay. And it would be fair to say if‘a person like
Mr. Whitlock had what would be. considered strong family
support mechanisms, that would actually reduce his risk of
re-offending. Isn’‘t that correct?

A i've seen research that generally shows that a good
support system will, you know, 'help a person do better
than they would otherwise.

Q Okay, in essence reduce their risk to re-offend.

A I can’‘t -- as an expert I can’'t say that I've seen

any specific information to sexual re-offending. I don’t

recall anything, but generally speaking, that is the case,-

that support systems can help a person, you know, stay on
track and ---
Q  And you’ve indicated through Mr. Bogle’s cross

examination that you didn’t talk to his mother or his
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family. - Is that correcté
A .AThat’s correct.
Q And as'youfve sat here and heard testimony, neither
did Dr. Mulbry. 1Is that'correct?
A That’s what I recall him saying, that he didn’t speak
to the family either.
Q Okay. And finally, doctor, it’s‘still your opinion
that he does not meet that criteria. Is that correct?
A UYes, thatfé correct.-
Mr. Brooks - No other questions, Judge.
-M;L_Egglg - Nothing further, Judge.
The Court - Thank,You very much, doctor. You
can step down, sir. ’ ,
Dr. Musick - Thank'you, ¥our Honor.
Mr. Brooksg - Judge, can the doctor be excused?

The Court - Ahy objéction?

Mr. Bogle - No objection, Judge.

The Court - Thank you very much, sir. You're
freé to go. We appreciate ydur being here. All right,
you want toﬂtake a short breéﬁ?

Mr. Brooks —’Take a short break. Yes, sir.

The Court - Ladies and gentlemen, let me get you
to step back in the jury rOOm,‘ please. Have no
conversation about the case-and wé'llrget started back

here shortly. Okay?
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