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STATEMENT OF IS SUES ON APPEAL

S DID - THE® COURT OF . COMMON PLEAS HAVE SUBJECT MATTER
e JURISDICTION OVER A DECLARATORY: JUDGMENT ‘ACTION BY SOUTH
P CAROLINA S INSURANCE REGULATORS REGARDIN G THE ENFORCEMENT
""OF THE SOUTH CAROLINA INSURANCE LAW, INCLUDING SECTION 2 OF
ACT NO. 195 OF 2022, WITH RESPECT TO AN INSURER LICENSED IN-SOUTH
CAROLINA?

IL DID THE COURT OF COMMON PLEAS HAVE IN PERSONAM JURSDICTION

OVER THE APPELLANTS AND IS SHIP BARRED FROM RAISING THE ISSUE

OF PERSONAL JURISDICTION FOR THE FIRST TIME ON APPEAL?
1. DID THE COURT OF COMMON PLEAS PROPERLY ISSUE A TEMPORARY

INJUNCTION WHERE IT IS NECESSARY TO PRESERVE THE STATUS QUO

ANTE AND RESPONDENTS HAVE MADE THE NECESSARY SHOWING THAT

WITHOUT SUCH RELIEF THEY WILL SUFFER IRREPARABLE HARM, THAT

THEY HAVE A LIKELIHOOD OF SUCCESS ON THE MERITS, AND THAT

THERE IS NO ADEQUATE REMEDY AT LAW?

STATEMENT OF THE CASE

This is an action under the Uniform Declaratory Judgments Act, S.C. Code Ann. §§ 15-
53-10 et seq. It began with the filing of a detailed 27-page Complaint for Declarafory and
Injunctive Relief in the Court of Common Pleas for Richland County, South Carolina on
December 10, 2020, to settle rights, status and pther legal relations under the laws of South
Carolina, particularly with respect to Respondents’ powers, duties and obligations to South
Carolina policyholders and the public. (Compl.) See S.C. Code Ann. § 15-53-20 (1976); see
also, e.g., Town of Hilton Head Island v. Coalition of Expressway Opponents, 307 S.C. 449, 453,
415 S.E.2d 801, 804 (1992). The Appellants are Senior Health Insurance Company of
Pennsylvania (SHIP) wh1ch is in rehabllltatlon and its Rehablhtator and Spe01al Deputy
‘ Rehab1l1tator who by operatlon of law presently serve m a managerlal role in: place of SHIP ]
ofﬁcers and dlrectors who are suspended See 40 Pa. Stat. § 221 16(b)

On Ja_nuary 11, 2021, Appellants removed this action to the'Umte_d States District Court

" fof the District of Séiith Carolina puisiiant £ the fedéfal diversity statitte; 28 U.S.C. § 1332, and

1



R then promptly moved for ‘édlsmlssal on’ the ground that the same court lacked subJect matter _

JUI'ISdlCtlon (Notlce of Removal) On February 10 2021 Respondents ﬁled a Motlon to.:_f, ’3': 5

: 'Remand on the ground that Appellants had “’argued the1r way out of the Dlstrlct Court i .

" Farmer v. Altman, (9% 3 21- 00097 MGL 2021 WL 3223114 at *3 (D.S. C July 29 2021) The

federal dlstrlct court agreed and remanded the matter to the Richland County Court of Common
Pleas by Memorandum Opinion and Order dated July él, 2021. Id.

Following remand to the Court of Common Pleas, Respondents learned that Appellants
intended to contact South Carolina policyholders about rate increases and policy modifications
that had not been approved by the Department as required by South Carolina law. The increases
and modifications were part of a plan of rehabilitation (the “Plan”) approved by the supervising
court in Pennsylvania by order finalized on November 4, 2021. (Exhs. 3 & 4 to Defs. Opp. to
Mot. for TRO & Prelim. Inj.) That order, however, is presently under appeal before the
P‘ennsylvania Supreme Court. Although Respondents are not parties to the ongoing Pennsylvania
proceedings, the Plan and Appellants’ efforts to implement that Plan during the pendency of the
appeal affect the procedural and substantive rights of South Carolina policyholders. Accordingly,
Respondents filed a Motion for Temporary Restraining Order (TRO), which the Honorable L.
Casey Manning granted on November 19, 2021. (Motion for TRO; TRO.) Respondents also
filed a Motion for a Temporary Injunction. (Mot. for Temp. Inj.)

After a hearing conducted on December 15, 2021, Judge Manning granted Respondents’
‘ Motlon for a Temporary Injunctlon by Order dated January 20 2022, (Order) In that Order '
| :j -:i_Judge Manmng enj omed the. Appellants from | S | |
4- -Commumcatmg, 1mplement1ng or enforcmg in th1s IState the Plan, otherw1se
interfering with the, rights- of SHIP long- term cate ‘insurance. policyholders of

otherwise violating the i insurance laws of this. State pertaining to long-term care
_ 1nsurance mcludlng, but not llmlted to, notifying pohcyholders of proposed rate

¢



" D%3D>.

'or beneﬁt changes or requestmg that they select rates or beneﬁts dlfferent from
.+ those ‘authorized by | the appropnate state regulator and called for: under the terms
- of- thie . contract; chargmg ‘additional premiium,. or withholding; - delaymg or
; ':encumberlng beneﬁts in: whole or in part unt11 such time as specrﬁed herem

(Order p 18. ) The' effect Of the tempor ary 1njunctron is to 1mpose a Stay of lmplementatlon ofthe” =~ -

Plan in South Carolina until such time as the appeal of the order approving the Plan is
adjudicated by the Pennsylvania Supreme Court. (See id. p. 19.') On February 18, 2022,
Appellants served on Respondents a Notice of Appeal from Judge Manning’s Order ol‘ January
20,2022. (Notice of App.)
FACTS

The salient facts are relatively straightforward and largely undisputed. SHIP is a long-
term care insurance carrier domiciled in Pennsylvania and operating in forty-six (46) states,
including South Carolina. (Compl. Y 5, 7, 60.) The average SHIP policyholder at the time this
action was commenced in 2020 was approximately 86 years of age and the average policyholder
on claim was approximately 89 years old. (Id. at 1 9.) In the years prior to the individual
Appellants assuming control of SHIP, the insurer has always complied with South Carolina law,
submitting requests for a number of rate increases, which were approved in 2011, 2012, 2013
and 2017. (Id. at § 82.)

Due to a number of factors, SHIP has been financially troubled for years, having reported
a deficit of approximately a half-billion dollars as of December 31, 2018. (/d. at 1M 12-51.)

SHIP’s financial condition has continued to deteriorate, and it is now deeply insolvent,? with a

o The Pennsylvanla Suprerne Court has scheduled oral argument in those proceedlngs for '
September 15, 2022, See, e.g., Unified Judlclal ‘System of Pennsylvania:Web Portal,” Appeal
Docket Sheet, Docket Number 71-MAP 2021, p- 13 of 21, <https://ujsportal. pacourts. us/Report/ '
PacDocketSheet"docketNumber—71%20MAP%202021&dnh—71X1a R8dgr7VQqXHzgoo '

‘2 Compare 40 Pa. Stat. § 221.3 (defining “Insolvency” within context of receivership) with, e.g.,

3



| I.deﬁc1t of at ~1east $l 2 bllllon (Compl 9 52- 56 77 Exh A to Mot for Tem _..InJ.'.p -44- 45 49)

Appellant Cantllo has admltted 1n prev1ous testlmony that “1t is not hkely that e will mag1cally

_ restoreA’SHIP to solvency, but 1t 1s hkely that the plan Would substantlally reduce the deﬁc1t ” !

-(Exh A to Mot. for- Temp Ill_] p. 80 In. 7- 11.) By order of the Commonwealth ‘Court of
Pennsylvania dated January 29, 2020, SHIP was placed into rehabilitation. (Exh. C to Motion for
Temp. Inj. p. 1.) The individual Appellants have been appointed as Rehabilitator ancl Special
Deputy Rehabilitator for SHIP. (Exh. 1. Y2, 14 & Exh. 2 p. 3-5 to Defs. Opp. to Mot. for TRO
& Prelim. Inj.).

By order dated August 25, 2021, and finalized on November 4, 2021, the Pennsylvania
court approved a plan of rehabilitation (the “Plan”) devised and proposed by the individual
Appellants. (Exhs. 3 & 4 to Defs. Opp. to Mot. for TRO & Prelim. Inj.) Under this Plan,
policyholders must either pay drastic rate increases or face decreases to benefits promised under
their policies.> (Compl. §f 64-70, '83—85; Exh. B to Mot. for Temp. Inj.) The changes are
permanent, meaning that many policyholders will lose important guaranty association coverage

~ in the event of liquidation, which seems inevitable. (See itz’.) The Plan shifts some of the burden
of the insurer’s lnsolvency back onto policyholders because the Rehabilitator did not deem it
reasonable for taxpayers (due to tax offsets for assessed guaranty association member insurers)
to contribute “hundreds of millions of dollars to pay claims” on underpriced policies. (Exh. A to

Mot. for Temp. Inj.)

. 40 Pa. Stat § 991 1702 (deﬁnmg “Insolvent 1nsurer in the context of trlggermg guaranty_;, o

. assomatlon coverage) SHIP has not: been declared an. “1nsolvent 1nsurer o

3 Impoxtantly, th1s Plan does not entall a scenario where an insurer offers pol1cyholders the

option of paying an approved rate increase or a voluntary reduction in benefits, nor.does it entail

| negot1ated restructuring of pol101es Here, the State must stand aside. Whlle the insurer
1mplernents unllateral rate 1ncreases lest pohcyholders incur 1nvoluntary beneﬁt reductlons



_ As noted the appeal of the order approvmg the .Plan is currently pendmg before the' N

.?-"ff'ah;Pennsylvanla Supreme Court and has been fully brlefed Respondents were not and afe. not":“ =

vi-:"‘,-__._-_-;fpartles in: -‘the Pennsylvama rehabrhtatlon proceedmgs 4. That actlon was commenced by the .

Pennsylvama Insurance VCommlssroner agamst SHIP Although the substantlal rights of
lpolicyholder's are affected by the Plan, no record exists of policyholders being served with legal
process and they were not represented by class representatives or legal counsel. Among those
intervening in that action are several large health insurance companies, which support the Plan,
and three insurance commissioners from other states, which have brought the appeal. An amicus
brief signed by the District of Columbia and twenty-six (26) states, including South Carolina, has
been submitted to the Pennsylvania Supreme Court in opposition to the Plan.>

Prior to the SHIP receivership, neither SHIP nor any other insurer doing business in
South Carolina has ever asserted it is not required to submit rate increases or policy changes to
the Department for appror/al. (See Compl. Y 82, 115-121.) In fact, evaluating the .necessity for
rate increases and the insurer’s ability to obtain individual state approval for such increases is a
typical checklist item for rehabilitators.® Nonetheless, SHIP now maintains that it is no longer

required to seek approval from the Respondents for rate increases on policyholders called for in

4 Respondents joined the insurance regulators of what would ultimately be twenty-five (25) other
states and the District of Columbia in filing, on December 22, 2021, a joint amicus curiae brief
in the Pennsylvania Supreme Court but was not one of the three add1t10na1 states that actually
intervened in the lower court proceedings. (See, e.g., Exh. 6 to Defs. Opp. to Mot. for TRO &
Prelim. Inj.); See generally SHIP Receivership Court Documents,
} ‘<http3'//www shipltc com/court-documents>. -

s “No state 1nsurance regulator has e1ther mtervened or subrmtted an amzcus brlef in support of

' “?."fthe Plan, Id

6 Nat’l Ass’n of Ins.: Commrs Receiver’s Handbook for Insurance Company Insolvencres 12

oo (Apr 2021 ed) <https //content.naic. org/s1tes/defau1t/ﬁles/pubhcatlon-rec—bu -receivers-

handbook-lnsolvencres pdf>




: ?lfv':."the Plan some of Wthh are we11 in excess of 200 percent (Compl 1[ 66 Mot for Temp InJ 1] o 7

:..:'_ 13. ) Appellants did offer 1nd1v1dual states’ an opt-out pr0V1s10n under the Plan under which

;_;" SHIP would submlt the rates for approval however when any state d1d not approve these rates

in full, SHIP unllaterally imposes a draconian reductlon of beneﬁts on that state’s pohcyholders
(Compl. 9 123-126; Exh. B to Motion for Temp. Inj.) The record establishes that even the
Rehabilitator did not recommend to commissioners that they take this option. (Exh. B to Mot.
for Temp. Inj. FAQ 9. ®)

The parties are at an impasse. Respondents maintain that, as a licensee, SHIP must still
comply with South Carolina law governing all long-term care insurers licensed in this State,

while Appellants insist it is not and that Respondents are bound by the Pennsylvania

7 For perspective, a search of the Pennsylvania Department of Insurance’s (PID) website,
https://www.insurance.pa.gov/pages/search.aspx#, for “Long-Term Care Insurance Rate
Decision” reveals that in September-October 2021, for example, MedAmerica Insurance
Company requested an 11% increase on policies with non-lifetime benefits periods and 117.5%
on policies with lifetime benefits and PID allowed an 11% increase on policies with non-lifetime
benefits, but only a 20% increase on policies with lifetime benefits; the Prudential Insurance
Company of America requested an increase of up to 123.1% but PID approved a capped 20%
increase; Unum Life Insurance Company requested an increase of 34.50% on some policies and
none on others but PID approved a capped 20% increase; and that Genworth Life Insurance
Company requested an aggregate 54.2% rate increase and PID approved a 20% increase. See
Wise v. Wise, 394 S.C. 591, 600-601, 716 S.E.2d 117, 122 (Ct. App. 2011) (original judicial
notice of adjudicative facts at the appellate level limited to matters which are indisputable);
Masters v. Rodgers Dev. Grp., 283 S.C. 251, 255, 321 S.E.2d 194, 196 (Ct. App. 1984) (a fact
may be subject to if its accuracy is capable of verification by reference to readily available
sources of indisputable reliability); see also Goldfarb v. Mayor & City Council of Baltimore, 791
F.3d 500, 508 (4th Cir. 2015) (court may properly take judicial notice of matters of public record
and other information that, under the rules of evidence constitute adjudicative facts); O'Toole v.
Northrop Grumman Corp., 499 F.3d 1218, 1225 (10th Cir. 2007) (“It is not uncommon for
courts to take judicial notice of factual information found on the world wide web.”); Jeandron V.

Bd of Regem‘s of Univ. Sys. of Maryland, 510, Fed Appx. 223 227: (4th Cir. 2013) (court may
'take judicial notice’of information:on a web site, so long as the web s1te '$ authenticity is not in - -

‘ _d1spute and it is capable of accurate and ready determrnatlon)

.8 Opt-out state approvmg lower rate increases would “result ii add1t10na1 downgrades [and] the
' Rehabilitator DOES NOT recommend that states opt out because that is generally expected to be
- dlsadvantageous to affected policyholders.”). ,



proceedmgs The temporary m]unctlon 1ssued by the crrcult court ‘preverts the Appellants from N

'-1rnplement1ng the Plan in thls State but only untrl thrrty (30) days after the Pennsylvama appeal -

: VV 1S decrded with Respondents g ; Lnt leave to ﬁle for an extensron d‘ necessary (Order )
| ARGUMENTS H

I. THE CIRCUIT COURT HAD JURISDICTION OVER THE SUBJECT MATTER.

“Whether a court has subject matter jurisdiction is a question of law we review de novo.”
First Citizens Bank and Trust Company, Inc. v. Taylor, 431 S.C. 149, 162, 847 S.E.2d 249, 256
(Ct. App. 2020) (quoting Deborah Dereede Living Tr. dated Dec. 18, 2013 v. Karp, 427 S.C..
336, 346, 831 S.E.2d 435, 441 (Ct. App. 2019).

Appellants contend that South Carolina courts are without jurisdiction over the subject
matter because Pennsylvania has “exclusive jurisdiction over the SHIP rehabilitation
proceedings. This argument, however, misses the point. Respondents do not question that SHIP

should be in receivership or that Pennsylvania should conduct those proceedings. Rather,

Respondents merely contend that SHIP and its management must comply with the insurance

? None of the statutes cited by Appellants supports their assertion of an all-encompassing
interstate mandate arising of SHIP’s reorganization. Pa. Stat. §§ 221.15 and 221.16 are taken
from the NAIC Model Act. As explained herein, Section 221.16 merely gives rehabilitators
managerial powers. It merely provides that the insurance commissioner may petition for an
order appointing him as rehabilitator and authorizing him to “take possession” of the assets of
the insurer, as opposed to being vested with title like a liquidator under 40 Pa. Stat. § 221. 20(c).

Again, the statute emphasizes the /imited nature of the rehabilitator’s powers. 40 Pa. Stat. §§
221.4 and 221.5 no more vest the Pennsylvania receivership-court with national jurisdiction than
the substantially identical provisions of S.C. Code Ann. §§ 38-27-60 &-70 (2015) permit a
Richland county circuit court to rule the entire Nation from Columbia. Although Pa. Stat. 40 §
221.5(a) provides. the Commonwealth Court with authority to issue injunctions for .various
+ reasons; § 221.5(b) acknowledges the terrrtorlal Jlimitations’ on the Commonwealth ‘Court’ 'S -

. power: “The teceiver- may apply to aiy . court outside of the Commonwealth for the relief =

described in subsection (a) or suspension of any insurance llcenses issued by the commissioner.”
Finally, any sensiblé reading of 42 Pa. Stat. § 761(c)’s grant of “exclusive” jurisdiction to the
Commonwealth Court: over certain matters is with respect to other tribunals within the
.- Commonwealth. It should go without- saying that the Pennsylvama statutes do not prescribe the
c ]urlsdlctron of forty-nine (49) other state- JudlClal systems -



Rehab111tat1on and L1qu1dat10n Model Act’ (the “Model Act”). More than half a century has R
passed since the NAIC’s adoption of that Model Act in 1969.'° Yet, no party to this action has
identified a single instance in the entire history of that Act in which it has been used to
unilaterally set aside the power of other states to regulate rates and forms.

Respondeﬁts also do not question that the Pennsylvania courts exercise in rem
jurisdiction over the insurer. However, as the Supreme Court confirmed in Hansqn v. Denckla,
357 U.S. 235, 246 (1958), “the in rem jurisdiction of a state court is limited by the extent of its
power and by the coordinate authority of sister States,” and the “basis of the jurisdiction is the
presence -of the subject property within the territorial jurisdiction of the forum State.” See
Thormann v. Frame, 176 U.S. 350, 355 (1900) (jadgment in rem binds only property within the
control of the court). Moreover, ev‘en though the Pennsylvania Commonwealth Court exercises
in rem jurisdiction in the rehabilitation proceedings, the res over which it exercises that
jurisdiction is the corporation itself, the fictitious entity, not all of the corporation’s property for
all purposes and certainly not the rights of all persons wherever situated. See Matter of
Rehabilitation of Nat’l Heritage Life Ins. Co., 656 A.2d 252 (Del. Ch. 1994).

Appellants also assert that this Court is deprived of jurisdiction over the subject matter by
S.C. Code Ann § 38 27 60(b) (2015) whlch prov1des

| No court of thls State has Junsdlctlon to entertaln hear or: detefmlne any »

complamt praying for the- dissolution, 11qu1dat10n rehablhtatlon sequestration,
conservation, or recelvershlp of an insurer or praying for an injunction or "

19 Sge Proc. of the Nat’l Ass’n ofIns Comm’ 15., 1969 vol. 1 at 168 169, 241 & 271. (Exh Vto
' Pls Mem. in Opp. to Mot. to Dismiss ﬁled Mar 9 2022)



restralmng order or. other rehef prehmmary to 1ncrdenta1 to or relatmg to the
proceedmgs other than in accordance with thls chapt

Th1s is. the sarne argument r”'sed by an out-of—state rehabrhtator attemptmg to have a.

- VSouth Carohna lawsult agamst h1m .d1sm1ssed in Smallstv.y Weed 293 S C 364 360 SE.2d 531

(Ct. ‘App. 1987). That rehabrhtator argued that an earlier ver51on of Section 38-27-60(b)!
prevented suit against him. He ‘maintained, as do the Appellants here, that because the
receivership court exercised “jurisdiction of the whole field” and that the action against him fell
within “relief . . . incidental to, or relating to the [rehabilitation] proceedings,” it was barred by
what is now Section 38-27-60. Id. The Court of Appeals rejected that argument, holding, “We
find this Section inapplicable. This is not an action regarding or relating to the institution of
rehabilitation proceedings. It is merely an action against an insurance company which happens to
be in rehabilitation.” Id. at 371, 360 S.E.2d at 534-535.

As in Smalls, Respondents do not seek to institute their own delinquency proceedings or
unnecessarily insert themselves into ‘the rehabilitation process whatsoever. Rather, they are
pursuing declaratory relr'ef to ascertain if an insurer that happens to be in rehabilitation must
continue to comply with the laws by which it has always been bound. In light of Appellants’
recent and emphatic refusal to so comply, this is a reasonable inquiry and an entirely appropriate
- use of the Uniform Declaratory Judgments Act. Respondents’ action poses no challenge to the
receivership or the lawful reorganization of the insurer. It also does not seek to assert claims

against the assets of the insurer. It seeks only for the courts of this State to advise Respondents

- Former S. C Code Ann § 38—5 1840(B) was recodrﬁed as Sectron 38-27-60 by 1987 Act No.
155 of 1987, § 1. It provrded “No ¢ourt, of this State shall have Jurrsdlctlon to ‘entertain, hear or
. determine any complamt .praying for the dissolution; hquldatron rehablhtatron sequestration,
conservation or recéivership of any insurer, or praying for an injunction or: restralnmg order or

- other relief preliminary to, 1n01denta1 to or relatlng to such proceedings dther than in. accordance
oy wrth this article.” See Smalls 293 S. C at 371 360 S.E. 2d at 534 (quotmg 8§ 38-5-1 840(B))



évhefiiér he' ns'ilr'-er is stlll : _reqni't“eclito"obey' the lawsRespondents <are. commandedby the . .

B leglslature to enforce :

Appellants rehance on'Ballesteros V. N J Proper

1365 (D.N.J . 1982) i is also misplaced. As a de_c1s1on o'fa-fedetal district court, Ballesteros is not
bindingon the courts of South Carolina. See State Fi arM‘Mut. Auto. Ins. Co. v. Windham, 432
S.C. 134, 149, 850 S.E.Zd 633, 641 (Ct. App. 2020) (a federal court decision, even one
interpreting South Carolina law, is not binding on Court of Appeals). Moreover, that case was
decided under the Uniforrn InsurersLiquidation Act (UILA) (1939), which' “does not adequately
distinguish among” rehabilitators and liquidators, unlike the Model Act upon which the laws of
Pennsylvania, South Carolina and a number of other states are based. See Act No. 89, Wis. Leg.,
1967-1968 Sess., Ch. 89, Laws of 1967.12 The Model Act “makes a more realistic and careful
designation of the status of the rehabilitator than does” UILA. Id. The receivership in
Ballesteros, by whatever'natne, was conducted as a liquidation, and was treated as snch by the
district court. Compare Ballesteros, 530 F. Supp. at 1369, 1371 (cancellation of policies and “in
order to secure . . . liquidation and'-distribution of the assets of an insolvent corporation” and
“proceeclings for the liquidation of lnsolvent insurance companies’-’) with, e.g., S.C. Code Ann. §
38-27-380 and 40 Pa. Stat. § 221.21 (cancellation of coverage upon liquidati‘on). Cancellation of
coverage in liquidations is necessary, as coverage by a liquidated insurer is illusory, which is

also why claims arising before the liquidation or cancellation are covered by guaranty

‘ ass001at10ns (the cla1m at issue in Ballesteros came after those events) Ballesteros also does not
hold that an 1nsurance company 1n rehab1htat1on may bypass state regulatory rev1ew 2

The mere ex1_stenc,e of a ,tehablhtatlon p_roceedlng 1n a state s1mply does not-preclude

n Avallable onllne at <https //docs leg1s wisconsin. gov/ 1967/related/acts/89 pdf> (See also Exh
; "_'U to Pls Mem in Opp to Mot to Dlsmlss ﬁled Mar 9 2022 ‘ T -
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;actions 1n thcr Jurisdlctions -See e. g, Smalls 29; 371 360 S E2d at 534 (South

Carolina courts had subject matte"' risdlction over ctio; agamst out—of state rehabilitator)

éMathzas:v;,_ Lennon 474F Supp f9 c or. oflnsurance 1n
: one state and rehabihtator of 1nsurer in anotherﬂl state) Azms Enterprrses Inc. v. Muir, 609 F.
Supp. 257 (M.D. P4d. 1985) (dispute between two states 1nsurance commissmners involving
insolve‘ht ‘insurer). Thepurpose of the Model Act is, in pertinent part, to provide for “improved
methods for rehabilitating insurers” and the “lessening the :problems of interstate rehabilitation
and liquidation by facilitating cooperation between states.” See, e.g., 40 Pa. Stat. § 221.1 and
S.C. Code Ann. § 38-27-30 (2015). This hardly equates. to a wholesale relinquishment of
sovereignty and the ahility to regulate the business of insurance within one’s borders whenever a
financially troubled insurance comparny undergoes reorganization.

In an attempt to justify their overreach with respect to South Carolina and policyholders
in this State, Defend_ants cite Comm’r of Ins. v. Arcilio, 561 N.W.2d 4ll2,l422 (Mich. Ct. App.
1997), in which the court found some limited jurisdiction over certain policyholders who sought
_to bring a separate tort action in addition to pursuing claims in an insurance receivership. That
case, however,. is inapposite to this declaratory judgment action by South Carolina’s chief
insurance regulator in response to an insurance company’"s refusal to obey state law. The court
in Arc'ilic found that the policyholders could be enjoined bv the'receiVership court from bringing
a civil action against the delinquent company’s former ofﬁcers and directors Id. at 423. In

support of that. decrsron the court held that by purchasmg 1 surance from an out—of—state insurer,

‘ ;s:these polrcyholders. had purposely availed themselves of the protectlon of the laws regarding:”- g

o j_"»'.;.‘dehnquent insurers. I‘d at 422.

If however Defendants con51der SHIP s pohcyholders as havmg srmilarly availed

1




= tﬁemseﬁ}egéff‘. th’e’ protec;tion‘ of 'Péﬁngyi’v'ania law fégaraing'fi}isbivént ‘and deliri'qfueht «iﬁsu‘rer’s

SR one can’ only wonder why they were" not afforded that protectron ini the form of proper notlce

- : class=representatronf r,
which haye been.provrded in oth_er recervershrps where polrcyholder rrght_s have been a-ffected,
including in Pennsylvania. See, e. g, Underwriters Nat. Assur. Co. v. North Carolinalife &
Accident & Health Ins.. Guartmtjy Ass’n, 455 U.S. 691, 696 (1982) (Rehabilitation Court certiﬁed
a class consisting of all ploli‘cyholders and appointed class representatives, and rehabilitation plan
followed- “extensive negotiations” between the insurer and the class representatives); Foster v.
Mut. Fire, Marine & Inland Ins. Co., 614 A.2d 1086, 1089 (Pa. 1992) (receivership court formed
a policyholders committee whose purpose was to “consult with the statutory rehabilitator . . . and
advise those represented,” with “the express intent of assuring that policyholders first and
Joremost suffered the least amount of harm resulting from the” rehabilitation of the insurer)
(italics ln original.). Such. a failure is especially difficult to understand where, unlike-in Arcilio,
SHIP’s policyholders are being deprived of important statutory and contractual protections.
Moreover, essential to the Arcilio court’s decision was that the policyholders’ lawsuit
asserted causes of action that belonged to the rehabilitator alone as an asset of the rehabilitation
res. See Koken v. Fid. Mut. Life Ins. Co., 803 A.2d 807, 822 (Pa Commw. Ct. 2002).
(“Slgmﬁcantly, the [Arcilio]- court noted also that the injunction . . . contarned an express

exception for individual claims . . . ‘which cannot be pursued by the Rehabilitator’” and “was in

fact compelled to drssolve the rnjunctron 1ns0far as it proscrrbed actrons” that d1d not belong to,

L 'the rehabrhtator) Id ;quotrng Arczlzo 561 N W 2d at 420) Here South Carolma pollcyholders""

have not asserted any cause of actron much less any cause of actron belonglng to the

‘ rehabllltator Rather the plamtrffs below are the State s insurance regulators who brought th1s

12 -



o actron in therr ofﬁcral’capamty “to declare rrghts status and other legal relatrons under State law

m accordance wrth the S.C. Code Ann § lS 53 -20 (1976) | : |

- Regardless nothrng in Arczllo (or any other case 01ted by Appellants) stands for the
proposrtlon that a dellnquent insurer may unllaterally rewrite the very insurance contracts under
which it is bound much less refuse to comply with the Insurance Law of the State in which it
does business.!> This points to one of the fundamental ﬂaws of Defendant’s untenable position:
it relies on the exotic notion that Pennsylvania has jurisdiction over South Carolina and its
government and can even thwart the routine application of this State’s laws.

To the extent Appellants rely on “comity” to compel Respondents to obey whatever
command might issue out of the receivership court, they again ask too much. Comity does not
require this State to act contrary to the policy embodied in its statutes. See Peferson v. Peterson,
333 S.C. 538, 545, 548, 51‘0 S.E.2d 426, 429, 431 (Ct. App. 1998). In 2019, the General
Assembly passed a measure requiring all long-term care insurance providers to submit all
premium rate schedules to the Department of Insurance and establishing certain procedures
concerning the premium approval process. Act No. 6 of 2019 (the “Act”). Among other things,
the Act requires that all premium rate schedules for long-term care insurance must be filed with
the Department and are subject to the prior approval of the Director or his designee, and instructs
long-term care insurers that they may not change the premium charged to an lnsured under a
policy or contract of long-term care insurance until the applicable premium rate change has been

filed Wrth and approved by the Dlrector or hlS de51gnee See S C. Code Ann § 38- 72 75 (2019)

. The Act provrdes»that the Dlrector or hIS desrgnee may dlsapprove of modlfy premlum rates 1f he: _ =

13 Agam Appellants are not offermg pohcyholders the optlon of an approved rate incréase or a
voluntary reduction in benefits, nor have théy engaged pohcyholders n negotiations to-

restructure policies. Rather they expect Respondents to abdicate their statutory duties while the .- .
insurer implements unilateral rate increases; and, if Respondents refuse Appellants will 1rnpose‘ ’

1nvoluntary cuts in beneﬁts on pollcyholders

13



ines that .-the:‘benéﬁts p‘rov'iaé'd. are-?unreasonah_le' ‘in ‘relation t6 ‘the premiurns. charged;

«»appear to be 1nadequate unfalrly d1scr1rrnnatory,""

part of the process of reiuewmg long term care 1nsurance rate ﬁhngs and he ‘must prov1de all
individuals present at a public hearing held pursuant to Section 38-72-75 an opportunity to offer
testimon}‘l‘or uvritten comments. /d. Each premium rate filing and any supporting information
filed and subject to disclosure must be open to public inspection after the filing becomes
effective. Id. If the Director or his designee holds a public h'earing or solicits public comments
on a premium rate filing, he may open to public inspection some or all portions of the filing that
are subject to disclosure as a part of the public hearing or solicitation of public comments. Id.
Each decision of the Director or his designee about long-term care insurance premium rates isl
subject to judicial review in accordance with Section 38-3-210 of the South Carolina Code. And,
just this year the General Assembly reiterated its intent that long-term care insurance rates are to
be filed with the Department for approval. 4See, e.g., Act No. 195 of 2022 § 2 (adding Section
38-72-78 to require speciﬁed notice to policyholders of increase in premium rate and prohibiting
imp'lementation of new rates until approved by the Department of Insurance pursuant to Section
38-72-75).

In addition to these statutes, the Department has promulgated, and the General Assembly

has approved regulations governing long-term care insurance, which are codified at S.C. Code

. Regs § 69 44. These regulations prov1de for, among other thmgs actuarlal rev1ew of proposed

- fr-rates Ia’ See also S C Code Ann § 38- 61 20 (approval of forms by Director) See also S. C o '

Code Ann § 43 21 130 (2018) (Long Term- Care Councﬂ t0 1nclude one representatlve each of '

1ong-term care provrders long term -care consumers and “persons 1n the msurance 1ndustry o

14
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5develop1ng or rnarketmg a long—te are | c')duct ) In creatlng th1s detalled comprehenswe"r

'}and thorough leglslatlve scheme the General Assembly has 1mplemented a strong pohcy of ;

__'open transparent regulatlon of long-terrn.:: ar rn-surance in Wthh so ezof South Carohna S most}»
| vulnerable citizens may even ~p’artlclpate | Respondents. have' nei‘ther the | inclination nor the
authority to set this clear statement of legislatitfe Apolicly:asrd.e, even in the name of comity. See
Peierson, 333 S.C. at 545, 548, 510 S.E.2d at 429, 431. |

Moreover, under the principle of comity, courts of one state or jurisdiction give effect to
the laws and judicial decisions of another state or jurisdiction, not as a matter of obligation, but
out of deference and mutual respect. Hsieh v. Sun, 365 P.3d 1019 (Haw Ct. App. 2016) (defining
“comity” as the “principle that courts of one state or jurisdiction will give effect to the laws and
judicial decisions of another state or Jjurisdiction out of deference and mutual respect”); Gnatkiv
v. Machkur, 372 P.3d 1010 (Ariz. Ct. App. 2016) (“The principle of comity is that the courts of
one state or .jurisdiction will give effect to the‘laws and judicial decisions of another state or
jurisdiction, not as a matter of obligation, but out of deference and mutual respect.”); see also
Chicoine v. Wellmark, Inc., 894 N.W.2d 454 n.4 (JIowa 2017) (same). Because it is based on
‘;mutual respect,” genuine comity flows in both directions. Thus, if Appellants expect other states
to extend “comity” to receivership proceedings in Pennsylvania, then it seems reasonable for
them to refrain from using such proceedings to thwart the laws and judicial decisions of this
State, which are equally deserving of deference and respect.

Indeed respect for other states laws Would seem to be 1n the best interests of both

Pennsylvama and its. lnsurers State laws governmg the busmess of 1nsurance lncludlng statutes

and regulatlons governmg premlum rates and authorlzatlon to do busmess exist to protect o

. _consumers See e.g., State ex rel. Natzonal Mut. Ins Co V. Conn 155 NE 138 142 (Ohio 1927)

15



s several - states of “the-business-of i insurance,”

. (“The businéss’ of- a. e is 1mpressed w1th a pubhc use and Ja governmental agency_may

tect the 1nterests of pohcy holde‘_ ) 4 No rat10na1 consumer would =

urchase 1nsurance from a forelgn 1nsurer knowmg that 1t could later unllaterally_; gethe o

aéreernent in total dlsregard of the laws of that consutnen s state of res1dence Accordlngly, by
insisting that a Pennsylvania insufer may ﬂout the laws of other states, Appellants risk serious -
harm not just to the citizens of other states, but to all insurers domiciled in Pennsylvania. -

Where a concrete issue is present, and there is a definite assertion of legal rights and a
positive legal duty with respect thereto, which are denied by the adverse party, there is.a
Justiciable controversy for the purposes of a declaratory judgment action. Firemen’s Ins. Co. of
Newark, New Jersey v. Cincinnati Ins. Co., 302 S.C. 234, 236, 394 S.E.2d 855, 857 (Ct. App.
1990). As South Carolina’s insurance regulators, Respondents have not just the legal right, but
the obligation to enforce the insurance laws of this State, as they have been specifically charged
with this duty by the legislature,

As a condition precedent to obtaining a certificate of authority .to do business in South
Carolina, the insurer agreed to conduct its business in compliance with ‘South Carolina’s
insurance laws, including those described above. Its claim that it is no longer bound hy those‘
laws presents a novel guestion regarding the proper interpretation and application of these laws.
The central conundrum facing Respondents is‘that on the one hand, the General Assembly,

which holds unquestioned and exclusive power among the states to regulate the business of

.13 In the McCarran- -Ferguson Act, which prov1des for continued regulation and taxation by the

5:U.S. C. §1011, the focus of Congress wason. " - .

_the relatlonshlp between the 1nsur nee company and the pohcyholder ” Securmes and Exchange :' S o
-Commission v. National Securities, Inc 393 U.S. 453, 460 (1969) “Statutes’ aimed at protectlng B
or regulatlng this relationship, dlrectly or lndlrectly are laws regulating the ‘business of -

’5,

insurancé’”-and “the ﬁxmg of rates is part of this busmess > Id. See also Nat’ 1 Ass’n of Ins.
Cominrs;; State Insurance Regulatlon 2 (avallable at <https: //Www naic. or,q/documents/tomcs

white DaDer hist_ins_reg.pdf>)- (“The fundamental reason for government  regulation of SR

1nsurance 1s to protect Amerlcan consumers ”)
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S msurance w1th1n South .-'Carolina has expressly delegated that power to Respondents pr1mar11y m!'

e the forrn of the South Carohna Insurance Law Tltle 38 of the Code of Laws of" South Carolina

' :19_76; as amende _' : ~10 et seq (“This tlt.:_: T 'Iay be 01ted and is known;_
as “The Insurance Law’”) 'and on the other‘ SHIP insists that it may set\ its own rates Aw1thout-': ,
regard to that same Insurance Law. -

Cognizant of the looming risk of confusion and dismay among policyholders (not to
mention the justifiable fury of ‘their elected .representatives) arising from any denial of the
protections afforded them under the South Carolina insurance statutes, Respondents sought a
declaration of the law from their State courts. Respondents have the right, indeed the obligation,
to defendv and protect,consumers of long-term care insurance in South Carolina from apparent
abuses, regardless of the source or underlying motivation for same. They are not required to
stand idly by, awaiting an actual “violation of . . . rights or a disturbance of . . . relationships.”
Thompson v. State, 415 S.C. 560, 565, 785 S.E.2d 189, 191 (2016). The purpose of a declaratory
judgment action is to. settle and afford relief from uncertainty and insecurity to a party with
respect to that party’s rights, status, and other legal relations'. See S.C. Code Ann. § 15-53-130
(1976). See also Town of flilton ‘Head Island, 307 S.C. at 453-454, 415 S.E.2d at'801. This
action was brought to accomplish just that: to obtain a declaration of the rights, status or other

legal relations under. South Carolina law as it pertains to Respondents, the public and the

policyholders of this State,

AR reorganizatlon set a51de state laws spec1ﬁcally des1gned by our state legislature to regulatevlts o

conduct in the i 1nsurance marketplace in order to protect pollcyholders ThlS issue goes to the -

heart of the State’s soverelgn power and the enforceability of the acts of. the General Assembly
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and 1s of such pub 1mp:ortance as to requlre 1ts resolut1on for future gu1dance See Adams v

: ?chMaster 432 S C | 225 235 851" S E 2d 703 708 (2020) (actlon for declaratory Judgment may

R ':'-be brought where 1s___e 1s of such pubhc 1mportance as to requlre 11ts resolut1on for future._-” S

ﬁgu1dance see also Davzs v, chhland County Council, 372 S C 497 642 S. E2d 740 (2007)
(declaratory judgment action by commission members in individual and ofﬁcial capacity).

Appellants’ Plan runs counter to long-standing principles of state-based Vregulation and
fundamental expectations regardlng each state’s role of in the regulation o}f insurance and reflects
a lack of respect for the statutory and constitutional authority of each state to regulate insurance
within its borders. Not without reason, Respondents have expressed their concern that the Plan
unlawfully seeks to (1) sweep aside the acts of the General Assembly and (2) re-delegate to
Appellants the powerv of this State’s legislature to regulate the 'business of insurance within South
Carolina. Appellants are nonetheless determined to move forward wlth their Plan. Faced with
Appellants’ insistence in pursuing the Plan, and the potential harm and chaos it would create
within the State, Respondents have properly sought the guidance ot the judiciary through a
_ declaratory judgment action. None of this interferes with the lawful conduct of an insurance
company. rehabilitation or the jurisdiction of a court overseeing such proceedings.

I. THE CIRCUIT COURT HAD PERSONAL JURISDICTION OVER

‘APPELLANTS AND SHIP IS BARRED FROM RAISING THE ISSUE OF
- PERSONAL JURISDICTION FOR THE FIRST TIME ON APPEAL.

Appellant -SHIP apparently. contends, for the first time, that the circuit court lacked

personal ]unsdrctlon over 1t Wthh 18 rather extraordmary ngen that 1t 1s an msurer hcensed and

' conductmg the busmess of msurance 1n thls state Regardless itis barred from ra1s1ng thls 1ssue S

-as 1t is ax1omatlc that an 1ssue cannot be raised for the ﬁrst tlme on appeal but must have been

ralsed to and ruled upon by the tr1al ]udge to. be preserved for appellate revrew leler v. Dzllon i

7432 S C “197 207 851 S. E2d 462 467 (Ct App 2020) (quotmg Wzlder Corp A Wzlke 330"’ i
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S;C‘ 71 76 497 S E 2d 731 733 (1998)) See also S C Dep’t :ofTransp V. Fzrst Carolma Corp

K iofSC 372 S C 295 301 302 641 SE.2d 903 907 (2007) (quotlng Jean Hoefer Toal et- al |

= A ppellate Practice ln South Carohna 57 (2d ed 2002) “’There are four basw requlrements to -

) i)reservmg 1ssues at trial for appellate review. The issue miust have been (1) raised to and ruled
upon by the trial court, (2) raised by the appellant, (3) raised in a timely manner, and (4) raised to
the trial court with sufficient specificity.””). Because SHIP did not raise the issue of personal
jurisdiction in the court below, this court may not consider it on appeal. See Columbia (SC)
Tchrs. Fed. Credit Union v. Newsome Chevrolet-Buick, 303 S.C. 162, 164, 399 S.E.2d 444, 446
(Ct. App. 1990).

As for the two individual Appellants, the “question of personal jurisdiction over a
nonresident defendant is one which must be resolved upon the facts of each particular case.
State v. NV Sumatra Tobacco Trading, -Co., 379 S.C. 81, 88, 666 S.E.2d 218, 221 (2008). The
circuit court’s decision should be affirmed unless unsupported by the evidence or inﬂuenced by
an error of law. Cockrell v. Hillerich & Bradsby Co., 363 S.C. 485, 491, 611 S.E.2d 505, 508
(2005). ‘At the pretrial stage, the burden of proving personal jurisdiction over a nonresident is
met by a prima facie showing of jurisdiction either in the complaint or in affidavits.> Id. “When a
nonresident defendant attacks the allegations of a complaint based on jurisdiction, the court is
not confined to the allegations of the complaint but may resort to affidavits or other evidence to
determine jurisdiction.” Power Prods. & Servs. Co. v. Kozma, 379 S.C. 423, 430, 665 S.E.2d
.. 660, 664 (Ct App 2008) ”? Crzbb V. Spatholt 382 S. C 490, 496 497 676 S. E2d 714 717 (Ct.
| -iApp 2009) . I

_Beoause South Carolina treats its long-arm 'statl;lte: as o:oextens-iv:e‘v'vitli -th'_e'_ due process
clause, tlielisole'iquestion is whether the e)iercise_ o_fijpersoiial-jnrisdiction' wonld violate due
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' ue" process are satlsﬁed 1nvolves wa two—prong_analys1s (l) the “p __-v_.er prong, in- wh1 s

:nr_r_num conta,ct_s._pr_ovrde conrts h_e;'powe_r_- p__, adjudlcate the -ac‘.__. and (2) the “fa1rness

g prong, which requlres the exercise of jurisd.ic.tion.to be ¢ reasonable” or “falr ” Moosally V. W w.
Norton & Co., Inc., 358 S.C. 320, 331, 594 S.E.2d 878, 884 (Ct.'App. 2004).

Under the power prong, minimuin contacts analysis requires a finding that the Appellant
directed its activities to residents of South Carolina and.that the cause of action arises out of or
relates to those activities. Id. at 331-332, 594 S.E.2d at 884. It is essential that there be some act
by which the defendant purposefully avails itself of the privilege of conducting activities within
the forum state, thus invoking the :beneﬁts and protections of its laws. Id. This “purposeful
availment” element ensures that a defendant will not be haled into a jurisdiction solely as a result
of random, fortuitous, or attenuated contacts. Id.

The inclividual Appellants are vested with “all the powers of the_ directors, officers and
managers; whose authority shall be suspended,” 40 Pa. Stat. § 221.16(b). As SHIP’s
management, they have invoked the benefits and protections of the laws permitting the conduct
by that company of the business of insurance in this State. .Indeed, as special deputy to the
Rehabilitator, Appellant Cantilo derives a pecunilary benefit from those laws, as well as those of
other states in which it is licensed, as he is compensated out of the assets of SHIP. In fact,
according to the March 31, 2022 Annual Report of the Rehabilitator on the Status of the

_Rehab111tatron of Senlor Health Insurance Company of Pennsylvanla and the “Profess1onal and

"5"'?."":f Consultmg Fees as; of December 31, 2021 (Contents SHIP Rehab111tatron Expenses s1nce‘- at

' Rehabllrtatron Order) Appellant Cantrlo s ﬁrm has been pald $4, 090 107 from 1ncept10n to the
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SRt -arrangements for compensatlon as are necessary to obtam a spec1al deputy of proven abrlrty, who 1

~ " TRO & Prelim. Inj filed Dec. 13, 2021)

. ':end of 2021 for servrces rendered 15" See also 40 ,Pa "Stat § 221 16 (rehabrlrtator shall make suc o o

'i Eserves at hlS pleasure) (Exh l p 5 1] l4 and Exh 2 P 4 5 to Defs Mem 1n Opp to Mo _ﬂ._iforz Lo L

Without question, the individual Appellants are the driving force behind SHIP’s attempt
to skirt South Carolina law. As a corporation, SHIP is a creature of legal fiction, which can act
or speak only through its officers, directors, or other agents. See Petrina v. Allied Glove Corp.,
46 A.3d 795, 799 (Pa. Super. Ct. 2012). Exercising all the powers of management, the .
individual Appellants act and speak for SHIP. They are the ones who necessarily authored,
presented and are implementing the Plan giving rise to this dispute. Without them, there is no
action for declaratory judgment. It is they who maintain that SHIP is no longer required to obey
South Carolina law and it is their Plan preventing the insurer’s compliance. Appellants have also
speeiﬁcally directed their activities at South Carolina residents under the Plan that gives rise to
this action. Under that Plan, they would require SHIP to raise rates on South Carolina citizens
without first obtaining regulatory approval, in express defiance of this State’s law. Not content
with merely enjoying the benefits and protections of this State’s laws, they have gone to great
lengths to nullify those laws altogether. It is c_lifﬁcult to conceive of how any litigant could
further direct one’s activities to a state than to attack its laws and violate the rights of its citizens,
forcing a state insurance department to Vindieate a fundamental feature of insurance regulation.

: ~ Far_from random, fortuitous or ‘attenuated, the, individual Appellants’ contacts with South

Is See: <httos [www. SthltC com/court-documents> at ' “2022 Pennsylvania Commonwealth

. Court Proceedlngs (Docket No.. 1 SHP 2020),”. March 31, 2022 Annual Report of the .- .
Rehabilitator - on the Status of the Rehabllrtatron “of Senior Health Insurance Company of . wi. -
Pennsylvania, p. 21 of 35 (32 of-150- total pages). (<https //£853975b-cfdb- 4bad—915”5-_,f

ba48f6727135 usrﬁles com/ugd/f85397 f6a635555124482bab8ba9a044082270 pdf >) o
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- lija"r}olin are s.}grstéma't“io7iri'tent-ional;and~'substaritial L

'L-In order to determme whether the exercrse of ]unsdlctron OVl 1'a forelgn defendant meets S

: 15'.‘-' the“ ess .prong,'a oourt mu. :con51der the followmg “(1) the duratlon of the act1v1ty .of the '
.nonre51de‘n>t’ Wlthm the state ‘(2) "the character and crrcumstances of the commrssron of the
nonresident’s acts; '(3) the inconvenience resulting to the partie‘s by conferring or refusing to
confer jurisdiction over the nonresident; and (4) the State’s interest in exerclsing jurisdiction.
Cockrell, 363 S.C. at 492, 611 S.E.2d at 508; see also Leggett v. Smith, 386 S.C. 63, 76, 686
S.E.2d 699, 706 (Ct. App. 2009). Which state’s law controls is also a factor to be considered
under the fairness prong. Moosally, 358 S.C. at 332, 594 S.E.2d at 885.

Under the Plan, the Appellants intend to communicaté with South Carolina policyholders
regarding their insurance contracts and propose to establish new policy rates and heneﬁts. These
actions would appear to-permanently affect pollcyholders’ rights under South Carolina law, both
immediately and in the event of a liquidation. It is their specific decisions and actions with
regard to rates and policy benefrts that have prompted the dispute between the parties. Without
them, there is no Plan, and it-is the unique aspects of that Plan that form the basis for
Respondents’ lawsuit. It would be no less inconvenient for the Respondents to bring suit in
Pennsylvania than for App‘ellants to defend their actions here; and, the State has an obvious
interest in defending its sovereignty, its laws, and of course, its citizens. Finally, Respondents’
action itself is for a declaration of South Carolina law. Under these circumstances, the Court’s

exercrse of 'urrsdlctlon over the 1nd1v1dual Appellants would also be falr See Moosally, 35 8 S.C.

16 The 1nd1v1dua1 Appellants complarn that’ South Carolma;s exermse _personal Junsd1ct10nu
over them exposes themi-to suit in every state in which SHIP does busmess however, if this-were
to happen it would be a result of their own overreach, not a bréach of due process. Also, it is
odd that they’ Would assert that’ South.Carolinians’ insurance’ pohcles éstablish sufﬁcrent contacts
(App. Brief" at P. 22), but that their own actions affecting thosé same pollcyholders and pollcres

_notto mentlon therr scherne to dlvest thls State of all regulatory power are not
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SE2dat 882, -

' 'metter“;’ ~'Appellafn‘tu(_,3;htilo is hot’ a~‘E‘stateet;_t‘tciel;’;”or; even from Pehnsj?hiehie.- He is a private'
.cit.izen; from TeXasl,hired by the Rehabilitator as the Si)ecial Deputy Rehebilitator. As such, he is.
a contraetor assigned the same duties and responsihilities as the Rehabilitator and is responsible
for the) day—to-day operation of the insurer. It logically foil'ows that if the Acting Commissioner

.as Rehabilitator can be sued in his official capacity, his Special Deputy, who was hired by the
preceding Commissioner from outside the government, may be subject to suit as well. Indeed, of
the two individual Appellants, Cantilo has the greater personal connection to the instant dispute
of the individual Appellants, having ahthdred the Plan and havihg been thoroughly involved in
the SHIP rehabilitation proceedings since their .inception. 17

That an ihsurence commissioner serving as rehabilitator can be sued ts hardly a novel
hroposition, see, e.g.,-Smalls, 293 S.C. at 364, 360 S..E.2d at 531 (suit against rehabilitator
upheld), and the cases arelegion in which courts have draWn a clear distinction between an

- insurance commiseioner as state government re_gutatory ofﬁeial and a commissioner in his role as
receivet for a troubled insurer. See e.g., Gross v. Weingarten, 217 F.3d 208, 216 (4th Cir. 2000)
(receiver assumes the identity of the insolvent insurer) ; Bennett v. Liberty Nat. Fire Ins. -Co., 968

F.2d_‘k969, 973 n.4 (9”" Cir. 1992) (“Although Montana courts have not decided this issue, those

; court addressmg thls questlon have found that the hquldator stands 1n the 1nsolvent 'S shoes .

| 'Temp InJ )

;Kemper Remsurance Co . Corcoran 167 AD 2d 755 569-,N_YS 2d 951 954 (NY App :

R In addltlon to hlS 1nv01vement w1th the Plan Cant110 testlﬁed extenswely at the hearing-in
_‘-Pennsylvama on the Rehablhtator S petltlon for approval of that Plan. (See Exh A to, Mot for
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Div.1991); aff'd, 79 N.Y.2d 253, 582 NY.S.24 58, 590 N.E2d 1186 (1992); I re Alliar 1

"5(1977) ”) Navarro v. Allied World Surplus Llnes Ins Co 544 F. Supp 3d 229 (D: Conn 2021).
l(“dlstlnctlon between an insurance commlssf;oner functioning as a regulatory authority and an
.insuranee commissioner operating in a private role, s’ﬁch as a liquidator or rehab.ili"cator”); State
of N.C. ex rel. Long v. Alexander & Alexander Serizices; InAc., 711 F. Supp: 257, 264 (1989)
(insurance commissioner as rehabilitator is only a party to action as insurer’s representative and
actions as regulator and public official are irrelevant to thoee as receiver); In re Reliance Group
ledings, Inc., 273 B.R. 374, 389 (Bankr. E.D. Pa. 2002) (in pursuing her role as rehabilitator,
insurance commissioner is not acting as a “governmental unit”); Reider v. iArthur Andersen, LLP, -
784 A.2d 464, 467 (Conn. Super.. Ct. 2001) (liquidator stands in the shoes of the insolvent -
insurer); Kentucnjz Cent-: Life Ins. Co. By and Through Stephens v.’ Pavk Broadcasting of
Kentucky, Ine., 913 S.W.2d 330, 334 (1996) (insurance commissioner and commissioner as
rehabilitator are not one and the same entity); Corcoran v. National Union Fire Ins. Co. of
Pittsburgh, Pa., 532 N.Y.S.2d 376, 378 (App. Div. 1988) (superintendent of insuranee as
liquidator of insurer acts in a separate and distinct capacity from his role as regulator of the
insurance industry and when insurer was liquidated, he was appointed to “step into the shoes” of

the insurer); Comnsolidated Edison Co. of New York- Inc. v. Insurance Dep’t of New York, 532

B . NY S 2d. 186 189 (Sup Ct. 1988) (supenntendent of insurance as hquldator is not a state .

J‘:‘{ agency nor a pubhc ofﬁcer”) Benjamzn v Ernst & Young, L L P 855 N. E 2d 128 135 (Ohlo;'z T

’l.~-. Ct. App 2006) (superlntendent as 11qu1dator 1s a separate entlty from the superintendent as

. .regulator) Koken v Orie Beacon Ins. Co 911 A2d 1021 1029 (Pa Commw Ct. 2006) (actlons h

— - P ST S S R U [SPE P L R S e e oo S
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of the 1nsurance comm1s51oner.. 1n” her regulatory capacrty cannot be asserted as afﬁrmative L

' i‘z"defenses in.an actlon co ‘-menced by rehabihtator or 11qu1dator) Foster V. Monsour Medzcalii:“. -

‘ ._‘:.Foundatzon 667 A2d 18 20 (

prior to the order of hquidation ‘of an’ insurance company ‘cannot be asserted as affirmative

defenses in an action commenced by.the liquidator, who steps into the shoes of the insurer).
Accordingly, the circuit court correctly found that Respondents made the requisite showing of
personal jurisdiction over the individual Appellants.
II. THE COURT OF .COMMON PLEAS PROPERLY ISSUED A
TEMPORARY INJUNCTION TO PRESERVE THE STATUS QUO ANTE
BASED UPON RESPONDENTS’ SHOWING THAT WITHOUT SUCH
RELIEF THEY WILL SUFFER IRREPARABLE HARM, THAT THEY

HAVE A LIKELIHOOD OF SUCCESS ON THE MERITS, AND THAT
THERE IS NO ADEQUATE REMEDY AT LAW. '

The decision to grant an injunction is ordinarily left to the sound discretion of the circuit
_court in the exercise ot its broad equitable power. Metts v. W_enbérg, 158 S.C. 411, 417, 155 S.E.
734, 736 (1930). An abuse of .discretion occurs when a circuit court’s decision is either (1)
unsupported by the evidence or (2) controlled by an error of law. County of Richland v.
Simpkins, 348 S.C. 664, 669, 560 S.E.2d 9'02, 904 (Ct. App. 2002).

A preliminary injunction should issue where necessary to preserve the status quo ante,
upon a showing by the moving party that (1) without such relief it will suffer irreparable harm,
(2) it has a likelihood of success on the merits-,‘ and (3) there is no adequate remedy at law.

Poynter Invs., Inc. v. Cent. Builders of Piedmont Inc., 387 S.C. 583, 694 S.E.2d 15 (2010)

..;“(cmng AJG Holdlngs LLC v Dunn 382 S C 43 674 S E2d 505 (Ct. App 2009) When a.

. prima facre showing has been made entithng plalntlff to 1n3unct1ve relief, a temporary 1nJunction '

will be granted without regard .to' the iiltimate termination of the case on the merits.”” Columbia

| - Broadcastzng System Inc V. Custom Recordlng Co 258 S C 465 471 472 189 S E2d 305 308

95 .

Commw Ct 1995) (actions of the msurance comrmss1oner_' A



the underlymg case except msofar as the merits may assist the court in determlmng whether a

prima facie showing has been made. Levine v. Spartanburg/_‘Reg’l Servs. Dist., Inc., 367 S.C.
458, 626 S.E.2d 38 (Ct. App. 2005), holding modified on other grounds by Poynter Invs., Inc.,
387 S.C. at 587, 694 S.E.2d at 17 |
_The circuit court properly found that Respondents had shown a likelihood of success on
the merits. Appellants’ Plan is founded on a clearly erroneous reading of the law and appears
likely to be overturned on appeal. Even if the Plan is not ultimately rejeeted, _the order approving
it would not be binding on Respondents or South Carolina .policyhotders. Both federal and State
law support Respondents’ position that insurers licensed by Respondents must obey the laws of
this State. |
The primary state insurance regulatory‘ functions remain as they have been since the
enactment of the MeCarran—Ferguson. tAct], in which “Congress . . . decleire[d] that the continued
regulation and taxation by. the several States of the business of insurance ie in the ptrblie interest,
and that silence on the part of the Congress shall not be construed to impose any barrier to the

regulation or taxation of such business by the several States.” 15 U.S.C. § 1011. “This allows . .

. states to perform solvency oversight of the U.S. insurance industry and to regulate insurer

' <https //www nalc org/documents/toplcs whlte paper hlst ins reg pdf>

~ “State leglslatures are the pubhc pohcymakers that estabhsh broad pohcy for the ‘

e T L T T T PO e e Tdmmm el o mee o tb cmieap o ammeee e e
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'E;regulatlon: of msurance by 'enactmg leg1slat1on provrdmg the regulatory ¢ mework under whlch' .

_.Id “State 1nsurance :

regulatory systems aré acces51ble and accountable to the pubhc and sensitive to local social and
economic conditionsf’ Id. “State regulators protect consumers by’ ensurin’g that insurance policy
provisions comply with state law, are reasonable and fair, and do not contain major gaps in
coverage that might be misunderstood by .consumers and leave them unprotected. The nature of
the regulatory reviews of rates, rating rules and policy forms varies somewhat among the states
depending on their laws and regulations.” Id.

As noted, the South Carolina General- Assembly has delegated its regulatory authority
under the McCarran-Ferguson Act, 15 U.S.C. -§.§ 101 l—lOlS, to-the Department. Pursuant to S.C.
Code Ann. § 38-3-10 (2015), the General Assembly “.esta‘blished a separate and distinct
department of this State, known .as the Department of Insurance. The department must be
managed and operated by a director appointed by the Governor upon the advice and consent of
the Senate.” S.C. Code Ann. § 38-3-60 (2015), “The director or his designee must follow the
general policies and broad objectives enacted by the General Assembly regarding the operation
of the insurance industry in this State.” S.C. Code Ann. § 38-3-110 (2015) sets forth the
Director’s responsibilities, which include the duties to:

(1) supervrse and regulate the rates and service of every insurer in this State and

fix just and reasonable standards, classifications, regulations, practices, and

measurements: of service. o be obsetved and followed by every Insurer, domgr

: busmess in thi "_State Nothlng contained . in ‘this tifle authorizes- or requires a

- review- by the' department ot the director of'any ordei- of the dlrector 'S desrgnee or

the. deputy d1rector under the Admlmstratlve Procedures Act. This item does not

grant any" addltlonal authorlty to :the director or h1s de51gnee ‘with regard to

insurance . rates “other than the- ratemakmg authority spe01ﬁcally granted o the

-'dlrector of - his des1gnee or. the Department of Insurance - for certain kinds of
insurance in other prov1srons of thls tltle
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i :see that all lav.vsdot’ thyrs .State goyernmg 1nsurers or relatmg to.the busmess of

-instrance are. falthfully executed and make: fegulations tocairy out’ th1s title and

'*all other insurance laws of this State; the eénfofcement or adm1n1strat1on of which

is not otherw1se specifically provided for ' :

The legislature has also provided, pursuant to S.C. Code Ann. § 38—6l—10 (2015), “All
contracts of insurance on property, lives, or interests in this State are considered to be made in
the State and all contracts of insurance the applications for which are taken within the State are
considered to have lbeen made within this State and are subject to the laws of this State.” And, as
discussed in detail above, it has enacted and approved detailed and extensive statutes and
regulations governing long-term care insurance policies and rates, including provisions for the
approval of rates by the Department. See, e.g,, S.C. Code Ann. §§ 38-72-75 & -78; S.C. Code
Regs. § 69-44. | | |

In addition, our'Supreme Court has held that because the authority to determine what
insurance premium rates are just and reasona(ble is vested in the Department, not even courts
should adjudicate what a reasonable rate might be in a collateral proceeding. Cf. Temporary
Services,-[nc. v. American Intern. Group, Inc., 388 S.C. 348,351, 697 S.E.2d 527, 529 (2010); § -
2:34. Rates—Judicial review, 1 vCouch on Ins. § 2:34 (“Ratemaking is generally not a judicial

function. Indeed, many jurisdictions have adopted the filed rate doctrine which expressly

prohibits courts from imposing rates different than those approved by the state insurance

e .department ”) To the extent Appellants might rely on the Pennsylvama court s ruhng approvmg

R '/.the Plan'and the rate-settmg scheme w1th1n thls would V1olate the ﬁled rate doctrlne Th1s
doctr1ne preserves the stabrllty, umform1ty, and ﬁnallty mherent 1n rates ﬁled Wlth the regulatory

agency and What has been determmed to be a reasonable rate by that agency Edge V. State F arm
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Pennsylvama law also 1n111tates in favor of ] ,spondents That state S hlghest court hasf_.l_j )

s made clear’ that as. a: creature of statute an, msurance cof 'mlss1oner actmg as a rehablhtator can?_'{ AL

: only exer01se those powers Wthh ha\‘;’e been 'co'nferred upon it by the Leglslamre in clear and
unmistakable language.’” AetnavCas. and Sur'.‘ Co. v. Com., Ins. Dept., 638 A.2d 194 (Pa. 1994)
(quoting Com., Human Relations Commission v. Transit Cas. Ins. Co., 387 A.2d 58l, 62 (Pa.
1978)). See also Koken v. Legion Ins. Co., 831 A.2d 1196 (Pa. Commw. Ct. 2003), aff'd sub
nom. Koken v. Villanova Ins. Co., 878 A.2d 51 (Pa. 2005). Appellants Rehabilitator and SDR
have only those powers conferred upon them by 40 Pa. Stat. § 221.16. This statute prescribes the
powers and duties of the rehabrlitator, who has “all the powers of the directors, officers and
managers, whose authority shall be suspended, except as they are redelegated by the
rehabilitator” and “full power to direct and manage, to hire and discharge employees subject to
any contract rights they may have, and to deal with the property and business 'of the insurer.” Id.
The emphasis in this language is on the rehabilitator’s specific and limited role as manager. It
does not contain “clear and unmistakablé language” permitting a rehabilitator to unilaterally set )
new rates and policy terms nationwide. In fact, under Pennsylvania law, a rehabilitator’s powers
are sufficiently circumscribed as to prevent him from even amending an insurer’s bylaws. See
Legion Ins. Co., 831 A.2d at 1227. |

The legislative history of the’receivership statutes of Pennsylvania (and other states,

. ’mcludmg South Carolma) conﬁrms that rehablhtators and the Ainsurers they manage must obeyA

- '.fthe 1nsurance laws of the states 1n Wthh they conduct the busmess of insurance: As- noted o

o ~Pennsylvama s msurance company recervershlp 1aws as well as those of South Carohna and

L many other states are based on the Model Act Koken V. Reltance Ins Co 1893'A. 2d 70 76, 83
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: ;A 2d at 85 The rehabllltator has

"'(Pa 2006) That Model m turn fas based upon the comprehenswe statutory scheme for the

rehablhtatlon and 11qu1dat10n of 1nsolvent msurance compames that Wlsconsm enacted m 1967

| Id at83'84; see Act No 8

; :Wls_ Leg s, 1967 1968 Sess Ch 89 Laws of 1967 ’The'_:.:i
Pennsylvanla Supreme Court has found “helpﬁil” in 1nterpret1ng the Pennsylvama recelvershlp
law “the Wisconsin Ieglslature S comments in adopting what is, in essence, the blueprint for the
' Pennsylvania statute.” Koken, 893 A.2d at 84.

The Wisconsin legislaturé included the.following comments to ‘Section 645.33 '(]'Powers
and Duties of the Rehabilitator) of the Act: “In this section, the rehabilitator is given only
broadly stated powers. In general, this technique is adequate since he simply acts as ‘manager
subject to court approval . . .. Here the rehabilitator is merely made manager; under new
management the insurer continues much as before. Rehabilitation must parallel the ordinary
processes of management rather than the extraordinary actions in a liquidation.” Act No. 89,
Wis. Leg., 1967-1968 Sess., Ch. 89, Laws of 1967. The comment to Section 645.32(1)
(Rehabihtation Orders) further explains that the Act “makes a more realistic and careful
designation of the status of the rehabilitator than does [the older model, which] contemplates
different categories of receivers, but does not adequately distinguish among them . . . [h]owever,
in a rehabilitation proceeding, the rehabilitator is, in effect, simply the new management of the
company.” Id.

This. explanation of legislative purpose while not binding on this Court, “squares with

' what is conveyed by the plaln language and structure of’ 40 Pa. Stat. § 221 16 See Koken 893 :

' _ authonty shall be suspended except as they are redelegated by the rehabxhtator” and “full power

to d1rect and manage,”- but nothmg miore, and clearly not the power to set. asrde the soverelgn:
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"+ contracts,

regulatory powers and leglslatlve" enactments of other states Id ThlS conclusron also ﬁnds . '

support m the NAIC S, Recelver s Handbook for Insurance Company Insolvencws (Apr 2031 - .

o ed. )18 whlch llsts among the potentlal areas of concem and pnonty actlons to be addressed”'\ R

by the receiver, “Rate increases needed on business and insurer’s ability to secure those increases
from regulatory authorities.” Id. at 12. |

In support of their claim to powers beyond those clearly prescribed by the applicable
statutes, Appellants quote 26-161 Appleman on Ins. Law & Prac. Archive § 161.4 (2nd 2011) for

[13)

the proposition that the “’usual powers granted to a rehabilitator include . . . cancelling insurance
policies’” and that this alleged power is “separate from his assumption of the duties of officers
and directors.” What they neglect to add is that the footnote accompanying the quoted passage
cites “Ga. Code Ann. § 33-37-12(c)” (part of Georgia’s version of the Model Act) and “Dardar
v. Ins. Guar. Ass’n, 556 So. 2d 272 (La. Ct. App. 1990) (rehabilitator may cancel policies subject
to same rules and constraints as insurer cancelling policies).” 26-161 Appleman, § 161.4 at n.47
Significantly, Ga. Code Ann. § 33-37-12(c) reads “(c) Entry of an order of rehabilitation
shall not constitute an anticipatory breach of any contracts of the insurer nor shall it be grounds
for retroactive revocation or retroactive cancellation of any contracts of the insurer, uuless such
revocation or cancellation is done by the rehabilitator pursuant to Code Section 33-37-13
[powers and duties of rehabilitator]” (emphasis added), while its Pennsylvania counterpart, 40

Pa. Stat. 221.15(d) states only, “Entry of an order of rehabilitation shall not constitute an

.anticipatory breach of any. contracts of the insurer,” with no mention of the ability to cancel .

Moreover, in D;zrdar, the Court of Appeal of Louisiana left no doubt as to .th:e:l'imited

<

- 18 Available onlme at <https //content naic. org/s1tes/default/ﬁles/publlcatlon-rec—bu—recelvers—
' handbook-msolvencles pdf >0 s - =
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E extent of a rehabrhtator s powers and not Just as to contrac

- We hold the rehabrhtator 1n an attempt to remov' -he causes and condltlons
_ which - -made the proceedlng necessary, may -cancel: $ome or all of the 1ssuedf'~,
. ;pohcres However we hold that whrle the liquidation’ order cancels all. polrcres as
: a~mafter. of law, the rehabilitator “is- governed by " [La “Stat.Ann: § 22:887 -
(formerly § 22:636)], which sets out the procedure for cancellation of a policy by
* the insurer. This is true because the Commissioner of Insurance in a rehabilitation
order takes control of the insurer, has the authority to conduct business and only
at his option may some or all of the issued policies be cancelled. Therefore,
because the rehabilitator, in effect, steps into the shoes of the insurer, he is bound
by the same constraints as is the insurer in the normal course of business. One of
the constraints placed upon him is that he must follow the provisions of [La. Stat.
Ann. § 22:887] in regards to cancelling an insured's policy.

Dardar, 556 So. 2d at 274 (emphasis added).

Even federal law casts doubt on the notion that receivership relieves an insurer of its
obligations under’ state rate regulation laws. Insurers are not subject to the federal bankruptcy
code, see 11 US.C. 109(b)(2); however, just as the liquidation of an insurer finds a parallel in
Chapter 7 liquidation proceedings, a rehabilitation is roughly analogous to a reorganization under
Chapter 11. Yet not even a federal bankruptcy court with national jurisdiction may set aside state
rate regulation. Under 11 U.S.C. § 1129(a)(6) (confirmation of reorganization plan) provides that
the bankruptcy court shall confirm a plan only if any “governmental regulatory commission with
jurisdiction, after confirmation of the plan, over the rates of the debtor has approved any rate
- change provided for in the plan, or such rate change is expressly conditioned on such apnroval.”
Similarty, in 1993, when Congress briefly contemplated the establishment of “federally
certified” insurers, subject to regulatlon by the national government it took pains to preserve
4“state msurance regulatlon “of rates and pohcy forms » H R 1290 103rd Cong § 207 (1993)

i If Congress Wthh could have easrly set asrde the regulatory powers of the several states, |
A 'r;efralnedlﬁom _dorng _so,;'then it would seem _bold‘rrndeed fo'_r any state leglslature to assert such

- far-reaching power. Indeed, the notion that a mere corporate reorganization administéred by a”
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. siri’gle-sta'te’ ’c'ould .bind‘ the I\I:ationz"*and:reri:derfnnll fa'n’d ’\}'oi'd'the ehactments of‘nearly ffdﬁf;dOZén.,-’ Co

state” legrslatures 1s utterly 1mplau51ble It is not even, clear how the Pennsylvama 1egrslature_"j:_j~; s

could accomphsh such a feat 1f it tr1ed It cannot delegate to the rehablhtator powers ‘it does notj.'_" '_,."'J:._ :

' '1tself possess, and it has no anthorrty whatsoever to re;g.ulate insurance rates in Sonth Carolina.“
That rests solely with the South Carolina General Assembly, which has properly delegated its
authority to Respondents.

SHIP policyholders’ purchase and retention of their insurance policies contractually
entitles them to the benefits of the bargain as set forth in their contract of insurance. Fireman'’s
Ins. Co. of Newark, New Jersey v. State Farm Mut. Auto. Ins. Co., 295 S.C. 538, 547,370 S.E.2d
85, 90 (1988). Indeed, given their advanced age and the nature of the coverage, to pay for the
substantial expenses associated with long-term illness often associated with age, this principle is
of special importance. Moreover, as contracts formed in this State, they are subject to the statutes
and regulations governing rate increases and policy changes as matter of law. Ayres v. Crowley,
205 S.C. 51, 30 S.E.2d 785 (1944) (“When parties enter into a contract, all the laws of the State
that may relate to the subject matter of the contract are part of that contract.”) See also S.C.
Code Ann. § 38-61-10 (2015) (“All contracts .of insurance on property, lives, or interests in this
State are considered to be made in the State and all contracts of insurance the applications for
which are taken within the State are considered to have been made within this State and are
subject to the laws of this State.”)

Appellants contend that a rehablhtee may un1laterally 1mpa1r contract rlghts even if this

Cet :results 1n dramatlcally increased. rates and permanent and substant1a1 reductlons in pollcy s T

e beneﬁts In doing so, they i ignore the law of thelr own Jurlsdlctlon Eg, Grode v. Mutual F ire,

Marzne and Inland Ins. Co., 572 A2d 798 801 805 (Pa. Commw Ct. 1990), aff’d in part, -

3_3'.



o remanded m part sub nom. Foster

e ' 1089 1094 (1992) In that recelvershlp, the . Pennsylvama rece1versh1p court “formed [a]

,_f :_'Pohcyholders Comm1ttee w1th the
suffered the least amonnt of harmresultmg from the unfortunate series of events culrrnnatmg in |
this insurance company’s reorgamzation effort” and held that “contractual impairments that are |
insubstantial and reasonably necessary to implement a rehabilitation plan cannot be deemed
unlawful.” Id. at 801, 805 (italics in original). Transferring the burden of insolvency from large
insurers and taxpayers onto elderly policyholders does not evince an “express intent of assuring
that policyholders first and foremost suffered the least amount of harm resulting from the . . .
insurance company’s reorganization.” See id. Massive increases in premium and decreases in
beneﬁts, permanently depriving policyholders of important guaranty association benefits in the
almost certain event of liquidation is hardly “insubstantial,” nor is usurping the sovereign
regulatory power of dozens of other states or stripping .away statutes and regulations specifically
designed to protect policyholders.

In maintaining that South Carolina is bound by the Plan, Appellants also rely on the Full
Faith and Credit Clause of the U.S.l Cjonstitution.,' which requires, “Full Faith and Credit shall be
given in each State to the public Acts, Records, and judicial Proceedings of every other State.”

U.S. Const. art. iv, § 1. Appellants’ reliance on the Full Faith and Credit Clause, however, is

misplaced. This is not a matter of merely recognizing and enforcing a foreign judgment against

s ,_the subject of that decree res1d1ng in thlS State Here, Appellants developed an ad hoc scheme to

. 5:‘::'}ach1eve a des1red result an essentlal feature of Wthh was exceedmg the laws of both SHIP si R

dom101hary states and those of other states and are now seekmg Respondents compllclty,'

:Mutual Fire, Marme and Inland Ins‘ CO 614 A 2d 1086 R

press 1ntent of assurmg that pollcyholders f irst and foremost_' o R

notw1thstand1ng the clear commands of the General Assembly What Appellants are advocatmg B
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e Respond :.[ts to unconstrtutlonally abdlcate the1r statutory charge As W1th comlty :

faith and credrt ﬂows both ways. Wlthout questlon the South Carohna Insurance Law S.C. |
Code Ann. §§ 38-1-10 et seq. is a “public Act” of this State. Franchise Tax Bd. v. Hyatt, 578
U.S. 171, 176 (20165 (“A statute is a ‘public Act’ within the meaning of the Full Faith and Credit
Clause.”) | |

Assuming, arguendo, that the Pennsylvania approval order is a “judgment” for purposes
of full faith and credit, South Carolina is not obligated to obey it in contravention of its own
laws. This is not a simple case of one state erroneously applying the law of another but
nonetheless asking another state to enforce a judgment in the name of full faith and credit. Here,
Appellants would require South Carolina to stand idly by while,‘ in an extraordinary act of
aggression, they substitute their own desires for acts of the State’s General Assembly. As noted,
the jurisdiction of the Pennsylvania receivership court and the extraterritorial reach of the
rehabilitation proceedings is limited. See, e.g., Smalls, 293 S.C. at 371, 360 S.E.2d at 534; see
also Nat’l Heritage Life, 656 A.2d at 259-260. Even the Pennsylvania court appears to admit that
its order is binding only on those who appeared before it. Although that order is in places
ambiguous as to its intended reach, the court does plainly state, “Once this Court renders a
judgment on the Second Amended Plan, it is Maine, Massachusetts, and Washington [the three

1ntervemng regulators] that owe thlS Court s Judgment full falth and credlt . (Exh 3 to Defs.

o :Opp to Mot for TRO & Prehm InJ at p 61 )
Moreover full falth and credrt requlres only that every state glve a forelgn Judgment the

res judzcata effect whlch that Judgment Would be accorded in the state. Whlch rendered 1t Durfee ‘
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- V. Duke , 5"U S 106 (1963) Under Pennsylvanra law app i 'atron of res Judzcata requlres that

e ‘the two relevant proceedrngs possess several common elements mcluding 1dent1ty of the parties et

L

l ii"iRobznson Coal Co V. Goodall 72 A 3d 685 (Pa Super 2013) Respondents were not partres to.-.‘.:v :

the Pennsylvanla- proceedrngs The constitutronal command of full faith and credit does not
compel South Carolina to defer to a Pennsylvania court where the matter was neither fully and
fairly litigated nor involved the relevant parties: “Before a court is bound by the judgment
rendered in another State, it may inquire into the jurisdictional basis of the foreign court’s
decree” and “[i]f that court did not have jurisdiction over the subject matter or the relevant
parties, full faith and credit need not be given.” Underwriters Nat'l Assurance Co., 455 U.S. at
705.

By erroneously attempting to expand rehabilitation beyond its statutorily-prescribed
limits and to supplant the laws of South Carolina and other states, Appellants are advocating a
“policy of hostility to the public Acts” of each of the forty-plus affected states, resulting in a
direct injury to those states’ sovereignty in violation of the Full Faith and Credit Clause. See
Franchise Tax Bd., 578 U.S. at 178-179 (state that disregards its own ordinary legal principles in
rejecting another state’s laws reflects a constitutionally impermissible “policy of hostility to the
~ public Acts” of a sister state and lacks a “healthy regard” for another state’s “sovereign status”);
- Allstate Ins. Co. v. Hague, 449 U.S. 302 (1981); Carroll v. Lanza, 349 U.S. 408 (1955). “The
very nature of the federal union of states, to which are reserved some of the attributes of

: soverergnty, precludes resort to the full faith and credit clause as the means for compelhng a

R state to substltute the statutes of other states for 1ts own statutes deahng W1th a subject matter D

concermng wh1ch it-is competent to legislate Paczﬁc Employers Ins.. CQ. v.: Industrzal Accz_‘dent
: ':Comm n, 306 U».,S. 493*, 501 (l939_);-see also Alaska_ chkers‘}lss 'n v..;In‘d‘us,- -Ac_ci_dent"‘Conim H., .
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5 ”294Us 532 547 (1935)

1nsurance pohcy is a contract between the 1nsured and the insurance ‘company. Coakley v.
Horace Mann Ins. Co., 376 S.C. 2, 656 S.E.2d 17 (2007). Here, policyholders appear to have
had their contract rights, including the statutory rights that are part of their policies, stripped of
them without the benefit of due process. There is no evidence that policyholders, who were not
respondents in the Pennsylvania proceedings, received proper service of process or were
represented by class representatives or independent legal counsel. Appellants have yet to offer a
justification for why policyholders, Who Appellants would have bound by the Plan, were not
afforded the process apparently due them. Cf. Underwriters Nat. Assur. Co., 455 U.S. at 712
(example of policyholders being represented by legal counsel and class representatives who
engaged in “extensive negotiations” with the insurer and the receiver); Grode, 572 A.2d at 801,

805, (formation of policyholders committee to protect policyholders, whose interests were “first

and foremost”), aff’d in part, remanded in part sub nom. Foster v. Mutual Fire, Marine and _

Inland Ins. Co., 614 A.2d at 1089, 1094 (same).
~ Moreover, although Appellants now claim that the approval order is final, in their
previous filings they appear to concede that the Pennsylvania order is not a final order, but

temporary or interlocutory, and thus not entitled to full faith and credit: “Even after approval . . .

L _the Rehablhtator and the Commonwealth Court of Pennsylvama are obhgated to 1nteract in

S order to superv1se 1mplement and regulate equltably the process engaged to rehablhtate an

1nsolvent or ﬁnan01ally hazardous insurer.’ Thus plan approval and 1mp1ementat10n remain in

: the ]unsdlctlon of the Commonwealth Court of Pennsylvama and within its supervision
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Full falth and credlt also need not be granted a Judgment obtalned 1n Vlolatlon of | S



- throughout the proceedmgs " (Me f Law in Support of Defs Mot to Drsmlss the Compl

L filed Aug 23 2021 p6) See Purdze 293 8.C. 4. 220; 359"s E2d at 308 (temporary or et

1nterlocutory‘ order not entrtled to full falth and credlt)

A temporary mjunctlon is necessary to preser;/e the status quo ante and prevent A
irreparable harm. Respondents are specifically charged by the South Carolina General ‘Assernbly
to uphold the insurance laws of this State. Those laws are designed to protect the policyholders,
whose contracts were formed in this State and are subject to its laws and .regulations.
~ Notwithstanding the clear mandate of South Carolina law, the insurer’s past compliance with that
law, the limited reach of the Pennsylvania proceedings, and the apparent defects in those
proceedings, Appellants have made clear their position that SHIP is no longer subject to South
Carolina law and have manifested their intention to not obey it and to move forward immediately
with implementing changes to South Carolina policies and rates.

The State has a strong interest in protecting policyholders and ensuring that its laws are
enforced. If those laws are not enforced, and Appellants are permitted to implement their Plan
immediately, Respondents will have not upheld their statutory duty and policyholders will be
permanently denied basic rights and suffer perrnanent and substantial economic harm. In short,
Respondents would not have performed the very functions delegated to them by the General

Assembly. "

19 Appellants never satisfactorily explain (nor could they) how limited in rem jurisdiction under
. which the rehabilitator takes possession and ‘managerial control over an insurer domiciled within

its borders ‘vest. thém with unfettered power over not only. p011c1es and pohcyholders but over'f-v Lo
: 1_.?‘ ‘Other than expedlency, Appellants offer i no. legally plau51ble Justlﬁcatron for their:- o ¢ °

R 'attempt to ignore the insurer’s lawful- obligations, -the limits imposed on them by their own’

- state’s laws and ‘the laws and sovereignty of this State. Although states routmely acknowledge

- .~ and even: enforce the lawful judgments of other: states with regard-to citizens of the various

‘statés, neither Jurlsdlctlon over a res, however broadly construed nor full faith and credit permit
one state to exercise supreme power over. another, much less to compel this State’s executive - .

o branch to dlsobey regulatory requlrements prescrrbed by the South’ Carohna leglslature in an T
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Even if Respondents we‘re'_to{f'me SHIP or vsuspend 'or'revoke its license, Suohi aft'e'r-the-"'

~ fact measures would not remstate any permanent or’ temporary loss of beneﬁts or premlum’

L overcharges The same is true of ny.. 'lawsult to recover damages for lost beneﬁts or premlum" L

overcharges, which would also b'e Jmpractrcable given the advanced age and typically limited
means of the victims. Similarly, a suit by Respondents for damages arising out of violation of
this State’s laws seems implausible, if not infeasible. An action at law by either Respondents or
policyholders would also not undo the substantial confusion and disruption of the marketplace
that would have occurred. See Nutt Corp. v. Howell Rd., LLC, 396 S.C. 323, 328, 721 S.E.2d
447, 450 (Ct. App. 2011) (“adequate” remedy at law is one that is as certain, practical, complete
and efficient to attain the ends of justice and its administration as the remedy in equity).
Conversely, Appellants need do no more than refrain from violating South Carolina law. If
Appellants wish to implement a rate increase, they may do so in accordance with the laws of this
State as they have done in the past, and they are free to do. SO again.

In the circuit court, Respondents made the requisite showing of a likelihood of success on
the merits, and that they will suffer immediate, irreparable injury, with no adequate means of
redress at law, in that, infer alia, without a temporary injunction, the status quo would be
irretrievably altered with respect to the enforcement of the insurance laws, the order and stability
of the insurance marketplace and the rights of policyholders Respondents have the statutory duty

to protect. Therefore, the circuit court properly determined that Respondents were entitled to a

 exeércise of that body s, federally recognrzed power Cf.: Clark V. Wzllzard 294 U. S 211 215 _
(1935) (“lowa may say that one who-is a hquldator with- title, appomted by hier statutes, shall be -
so recognized in Montana with ‘whatever rights: and privileges accompany such recognition
according to Montana law”; however “lowa may not say .. . that a liquidator . . . may set at
naught Montana law.”) Here Appellants demand of Respondents nothing less than to abdicate
. their responsibilities under the constitution and laws of this State. This Respondents cannot and
‘ _must not do, and it is ot within the ‘purview of Appellants to say otherwrse
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- " temporary m_]unctlo pursuant to Rule 65, SCRCP

CONCLUSION

"For , asons stated thrs Court should afﬁrm the Judgment of th[ _ 1rcu1t co v

Respectfully submltted

August 1, 2022 o /s/ Geoffrey R. Bonkam
Geoffrey R. Bonham
Associate General Counsel
South Carolina Department of Insurance
S.C. Bar No. 13058
Post Office Box 100105
Columbia, South Carolina 29202
gbonham@doi.sc.gov
(803) 737-6132
Attorney for Respondents
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SC Court of Appeals
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Raymond G. Farmer, as Director of the South
Carolina Department of Insurance, and the
South Carolina Department of Insurance, Respondents,

Jessica K. Altman, as Rehabilitator of Senior
Health Insurance Company of Pennsylvania,
Patrick H. Cantilo, as Special Deputy
Rehabilitator of Senior Health Insurance
Company of Pennsylvania, and Senior Health
Insurance Company of Pennsylvania in

Rehabilitation, Appellants.

PROOF OF SERVICE OF INITIAL BRIEF OF RESPONDENTS

Respondents Raymond G. Farmer, as Director of the South Carolina Department of
Insurance, and the South Carolina Department of Insurance, by and through counsel, hereby certify

that a true and correct copy of the foregomg Initial Bnef of Respondents has been served on- .

4

‘- :Appellants v1a electronlc mall on the Ist day of August 2022 (Dehvery recelpts attached hereto as

Exhibit “A”) as follows

. (Via Electronic Mail (Delivered: 08/01/2022)
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; .Denise L Bessellien, Esq. * ¢ .
. COZEN O’CONNOR
" 'Oné Wells Fargo Center " " .
‘ _':’301 Scuth College St., Sulte 2100 :

Charlotte, NC 28202 -

' dbesselheu@cozen com

(704) 348-3455

/s/ Geoffrey R. Bonham

Geoffrey R. Bonham

S.C. Bar No. 13058

Associate General Counsel

South Carolina Department of Insurance
P.O. Box 100105

Columbia, SC 29202
gbonham@dei.sc.gov,
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