“STATE OF SOUTH CAROLINA -
COUNTY OF ANDERSON

IN THE COURT OF COMMON PLEAS
FOR THE TENTH JUDICIAL CIRCUIT

 John Foster Norris, SCDC #95847, Case No. 2021-CP-04-1849

Applicant,

: 'State of éouth Carolina, - | R ﬁEmD : ﬁt TR jg" @QPY
‘ ) AUB 092022
Sg) Court of Appeals N

This matter comes before the Court by way of a post-conv1ction“Yeliefi‘(IgCRjJ*‘g%gisdﬁ‘_‘

Respondent.

WAR 28 2072

' _commenced by John Foster Noms (Applicant) on September 22,2021, The State made 1ts return
on March 3 , 2022, requestlng the actlon be summarlly dlsmlssed !

I FACIS & PROCEDURAL HISTORY

Apphcant is presehffly ‘confined 1n the Soutb :Caro'lirra Department of Corrections pursuant
3 -to" Orderé"o'f coulmitment frOm the Andersori 'Cou‘rrty Clerk of Court On I\Iovember 13, 1982,
Apphcant brutally beat raped, aud murdered seventy-five year-old Loulse DaV1s Durlng its
February 1983 term, the Anderson County Grand Jury 1nd1cted Apphcant for murder (1983 -GS-

04—_0224) and first-degree criminal sexual conduct (CSC) (1983-GS-04-0225). '

! The State’s return was orlgmally due on December 26, 2021. See Rule 12(a), SCRCP (“[T]he
State of South Carolina shall answer or otherwise respond to an application for post-conviction
relief within . . . 90 days if it arises out of a trial.”). However, having completed the return required
in this matter, and in light of no demonstrable prejudice to Applicant as a consequence of the delay,
this Court grants the State’s request to accept its return as timely filed. See S.C. Code Ann. § 17-
27-70(a) (establishing that the Court may fix the time in which the State must respond and that
“respondent shall file with its answer the record or portions thereof that are material to the
questions raised in the application.”); Guinyard v. State, 260 S.C. 220, 195 S.E.2d 392 (1973)
(holding the trial court may extend the time for filing and that the time limit prescribed by the
statute is not mandatory, but discretionary with the trial court).
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In June of 1983, Applicant proceeded to a jury trial before the Honorable Walter T. Cox,
Jr., circuit court judge. Charles W. White, Jr., Esquire represented Applicant.

The factual background of this case is summarized .by the South Carolina Supreme Court
in State v. Norris as follows:

At approximately 12:02 p.m., Novemniber 14, 1982, police officers
found the severely beaten body of 75 year old Louise Davis beside
a vacant house in Anderson, South Carolina. Her injuries included -
multiple fractures of facial bones, dislocation of the jawbone on both
sides and down the midline, bruises and tears of the face and
complete expoéﬁre of the left eyeball. Death resulted from
asphyxiation due to the blocking of her airway by collapsing soft
tissue following the fracture of her jawborie.,According to the
pathologist she had engaged in sexual intercourse anywhere from |
several hours to three days prior to her death.

On November 14 poliee, acting updn irifermation from a witness
who saw him leave the Red Door Lounge with the victim at about
10:30 p.m. the previous evening, arrested [Applicant] at his pa:ents’
home. After receiving Miranda rights [Applicant] voluntarily gave
police items of ¢lothing worn by him the evening of November 13,
which were identified by the witness as those worn by [Applicant]
when seen W1th the v1ct1m ’

[Applicant] was again arrested and given Miranda warnlngs He
volunteered a statement admitting that he: severely beat the victim
with his ﬁsts had sex with her; stomped her in the face ten or twelve
times; ate two hot dogs at a local grill, then went to his parents' home
to watch TV and go to bed. He also admitted thdt, when he turned
over clothing to police earlier that day, he withheld the shoes with
which he stomped the victim. He had kept them in order to remove
blood stains.

At trial, however, [Applicant] claimed the victim consented, and he
offered a different version of what took place, testifying that: the
victim had solicited sex from him for $5.00; he took the victim to
the vacant lot where she submitted voluntarily to intercourse; the
victim cursed him when he told her he did not have the $5.00; he
became angry, “lost his head”, and began hitting and kicking her; he
was provoked into beating the victim but had no intention to kill her.
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The jury found Appellant gullty of murder whlle in the commlssmn
- of rape. In Phase II the j jury recommended the death penalty, upon

'the two aggravatmg c1rcumstances of rape and a prlor conVlctlon for

murder ' : ' o

_'285 S. C 86 89—90 328 S.E. 2d 339 341 (1985) overruled on other grounds by State i Belcher
:-“.385 S.C. 597 685 S E 2d 802 (2009) and State v Torrence 305 S C. 45 406 S E'2d 315 (1991)

i Apphcant was represented on d1rect appeal by Appellate Defender Ehzabeth C Fullwood '

:--Followmg brreﬁng and oral argument our Supreme Court afﬁrmed Apphcant s conv1ct10ns

SR ) reversed the death sentence and remanded for resentencrng by oplmon 1ssued March 25 1985 o

| "-‘.::-State ¥ Norrzs 285 s c 86,328°S. E. 2d 339

On September 9 1 1 1985 Apphcant appeared before the Honorable Thomas L Hughston | -

‘ Jr for resentencmg Judge Hughston:’

or"fmurder and th1rty._ years for ﬁrst—degree CSC Appllcant dld not ap P eal

Apphcant commenced thls PCR actlon on September 22 2021 2

APPLICATION

e:1nstan pphcatlon for post—

. “ custody unlawfully based on the followrng (excerpted verbatlm)

w1 “Dld not consent to search of home of res1dence .
N 'a: “Conseént can: only be consented to by the home owner
2. “Substantlal right affected” UERE : :
C A An 1nterest one hold was not recogmze [sic] and secured”
3 Attomey did not Ob_] . ol
Ca. “Was not in-thy. best 1nterest” :

Apphcant requests rehef as follows

unfalr outcome in Jud1c1al proceedlng

2 Smce these conv1ct10ns occurred almost forty years ago, the State is unable to produce suﬁ'101ent
.- records to fully- suinmarize Applicant’s procedural history. However, the State’s record 1ndlcate

 that Applicanit did not file a direct appeal, post-conviction relief apphcatlon or petrtlon for habeas
‘corpus followmg resentencmg 1n September 1985. ’
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Before this Court are the Anderson County Clerk of Court records regarding the subject |
convictions; Applicant’s records from the South Carolina Department of Corrections; and the

records of the current PCR action.

III. FINDINGS OF FACT & CONCLUSIONS OF LAW
Beeause there is no genuine issue of material fact which would necessitate an evidentiary
hearing, this Court hereby informs the partiee of'its intent to dismiss the application as procedurally
barred. See S.C. Code Ann. § 17-27-70(b) (establishi_ng procedure for summary disposition of PCR
.appllications'); Leamon v. State, 363 S.C. 432, 434, 611 S.E.2d 494, 495 (2005) (summary
disposition appropriate when there‘ is no need to develop facts and the applicant is not entitled to
relief); see also Welch v. MacDougall, 246 S.C. 258, 260, 143 S.E.2d 455, 456 (1965)_(requiring
‘a PCR apphcant to make a prima facie showmg heis entltled to relief before the court w111 hold an
ev1dent1ary hearing). Pursuant to sectlon 17-27- 70 and -80 of the South Carolina Code, this Court
: makes the followmg ﬁndmgs of facts and conclus1ons of law based upon the pleadmgs records
submltted by both partles and the apphcable law
A. Statute of L‘irﬂitatio_ns
As an iriitial matter; this Court finds thls action must‘be summarﬂy dismissed for failqre to"
comply With “the filing procedures ef the Uniform Post-Conviction Procedure Act® (Act).
Specifically, the Aci requires:
(A)  An application for relief filed pursuant te this chapter must
be filed within one year after the entry of a judgment of
conviction or within one year after the sending of the
remittitur to the lower court from an appeal or the filing of

the final decision upon an appeal, whichever is later.

(B) Whena court whese_ decisions are binding upon the Supreme
Court of this State or the Supreme Court of this State holds

3'8.C. Code Ann. §§ 17-27-10 to -160.
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that the Constitution of the United States or the Constitution
of South Carolina, or both, impose upon state criminal
proceedings a substantive standard not previously
recognized or a right not in existence at the time of the state
court trial, and if the standard or right is intended to be
applied retroactively, an application under this chapter may
be filed not later than one year after the date on which the
standard or right was determined to exist.

(C)  If the applicant contends that there is evidence of material
facts not previously presented and heard that requires
vacation of the conviction or sentence, the application must
be filed under this chapter within one year after the date of
actual discovery of the facts by the applicant or after the date
when the facts could have been ascertained by the exercise
of reasonable diligence.”

S.C. Code Ann. § 17-27-45(A)—(C).

Our Supreme Court has held that the statute of limitations shall apply to all applications
filed after July 1, 1996. Peloguin v. State, 321 S.C. 468, 469 S{.E.2'd 606 (1996). A motion for
summary judgment may properly. be used to raise the defense of statute of limitations. McDonnell
v. Consol. Sch. Dist. of Aiken, 315 S.C. 487, 445 S.E.2d 638 (1994). Additionally, section 17-27-
70(c) authorizes this Court to “grant a motion by éithé_r party for summary Adispos’itibn -;of [an]
' application when it appears from the pleadings ... there is no genuine issue of material fact and
the 'movin_g party is entitled to judgment as a matter of law.” See Leamon, 363 S.C. at 435, 611
S.E.2d at 49 ("‘Ignorance of the statute of limitations is not an excuse for late filing . . ; Sutton
v. State, 361 S.C. 644, 648, 606 S.E.2d 779, 781 (2004) (declining “to impose a duty on trial or
appellate counsel to inform a convicted defendant of the availability of PCR or the one-year
deadline to file an application™), abrogated on other grounds by Bray v. State, 366 S.C. 137, 620
S.E.2d 743 (2005).

Applicant’s filed the instant post-conviction relief application well after the expiration of

the statutory filing period. Applicant was convicted in June of 1983 and the opinion affirming his
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convictions but remanding for resentencing was issued on March 25, 1985. Applicant was
subsequently resentenced on September 11, 1985. This application was filed on September 22,
2021—thirty-five years after the requisite filing period expired.

Accordingly, this action must be summarily dismissed as untimely, particularly in light of
the fact that Applicant has failed to allege any known ground entitling him to equitable tolling. See
Pelzer v. State, 378 S.C. 516, 521, 662 S.E.2d 618, 61920 (Ct. App. 2008) (equitable tolling has
been deemed available where (1) extrabrdinary circumstanées prevented the plaintiff ﬁom filing
despite- his due diligence; (2) the plaintiff actively pursued his or her judicial remedies by ﬁling a
defecﬁve pleading during the statutory period or the claimant has been induced c;r tricked by the
defendant’s misconduct into allowing the filing deadline to pass; and (3) the plaintiff, despite all
‘due diligerice, is unable to obtain vital information bearing on the existence of his or her claim).

B. Laches
This Court furtﬂer finds this action must be sumrharily diémissed based on the equitable

doctrine of laches To ensure finality of 11t1gat10n our courts requlre reasonable dlhgence in

pursumg collateral relief, McElrath v. State, 276 S C. 282, 284 277 S.E.2d 890, 891 (1981) This -

requirement “guards the state’s legitimate expectatmn that it will not be called upon without due
cause, to de.fencll the integrity of convictions that occurred many years ago, wﬁere records and
witnesses are no longer available.” fd.

Where a PCR applicant fails to exercise reasonable diligence, the State may seek the
‘summa'ry dismissal through the equitable doctrine of laches, which is defined as “neglect for an
unreasonable and unexplained length of time, under circumstances affording opportunity for
diligence, to do what in law should have been done.”}Bray, 366 S.C. at 140, 620 S.E.2d at 745

(quoting Whitehead v. State, 352 S.C. 215, 219, 574 S.E.2d 200, 202 (2002)); see also RWE
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NUKEM Corp. v. ENSR Corp., 373 S.C. 190, 199, 644 S.E.2d 730, 734-35 (2007) (“Laches
connotes not only an undue lapse of time, but also negligence and opportunity to have acted
sooner.”). “Whether a claim is barrecl by laches is to be determined in light of the facts of each
caée, taking into consideration whether the delay has worked injury, prejudice, or disadvantage to
the other party; delay alone in assertion of right does not constitute laches.” Whitehead, 352 S.C.
at 219, 574 S.E.2d at 202. Recognizing the impcrtance of finality in litigation, Rule 9(a) of the
~ Federal Habeas Corpus Act recognizes the doctrine of laches. The Rule states in pertinent part:'
A petition may be dismissed if it ’appears that the state of which the
Respondent is an officer has been prejudiced in its ability to respond
to the Petition by delay in its filing unless the Petitioner shows that
it is based on grounds of which he could not have had knowledge by
the exercise of reasonable diligence before the circumstances
prejudicial to the state occurred.
The South Caro}_ina General Assembly has likewise recognized this problem and instituted a one-
year statute of limitations. See S.C. Code Ann. § 17-27-45(A).

Applicant filed this PCR action almost fbrty years after he was convicted See, e.g., Bray,
| 366 S.C. at 140, 620 S.E. 2d at 745 (affirming PCR judge’s ruhng that laches barred belated review
of demal of PCR seven years after PCR hearing was held) Apphcant s delay has greatly prejudlced
the State (as wel} as Applicant). Absent some explanation or justification for the delay in seeklng |
PCR, laches will prevent an Applicant from seekin.g collateral review of his conviction, especially
where the delay affects the availability of evidence to review the applicant’s claims. McElratﬁ, 276
S.C. at 283, 277 S.E.2d at 890. Records of the trial are almost certainly no ionger available. See,
e.g., Rule 607(), -SCACR (court reporter only required to retain records for five years). Witness
memories and physical evidence will have naturally faded and degraded. State v. Serrette, 375 S.C.

650, 654 S.E.2d 554 (Ct. App. 2007) (declining to remand for reconstruction of record noting such

remedy “would undoubtedly be futile considering the passage of over ten years’ time” when the
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delay was caused by appellant). As a result, Applicant’s delay in bringing this action has affected
the availability of evidence for this Court to review his claims. Therefore, this application must be
summarily dismissed as barred by the equitable doctrine of laches.

C. Frustration of Finality of Convictions

As a final matter, both the United States Supreme Court and the South Carolina Supreme
Court have emphasized the necessity for finality of litigation in criminal cases. The Court in 4ice
v. State explained that:

Finality must be realized at some point in order to achieve a
semblance of effectiveness in dispensing justice. At some juncture
judicial review must stop, with only the very rarest of exceptions,
when the system has simply failed a defendant and where to
continue the defendant’s imprisonment without review would
amount to a gross mlscarrlage of justice. . . . [Hete], Aice seeks to
have more than one procedural “bite” at the apple Aice has filed an
original PCR application, and has been allowed to seek review of
the ruling agalnst him. We refiise to grant his request for a second
chance, and again we do so in order to effectuate the purposes of the
Act and rules.
305 sc 448, 451-52, 409 S.E.2d 392, 394-95 (1991) (citations omitted).

The United States Suprefne Court has explained that “the principle of finality . . . is essential
to the operation of our criminal justice system. Without finality, the criminal law is deprived of
much of its deterrent effect.” Teague v. Lane, 489 U.S. 288, 309 (1989). “Relitigation of a
conviction is a rear-view mifror, while a respect for finality encourages those in custody to
contemplate the future prospect of ‘becoming a constructive citizen.” ” United States v. Fugit, 703
F3d 248, 252 (4th Cir. 2012) (quoting Schneckloth v. Bustamonte, 412 U.S. 218, 262
(1973) (Powell, J., concurring)). In his concurring and dissenting opinion in Mackey v. United

States, Justice Harlan wrote:

Fmahty in the criminal law is an end which must always be kept in
plain view. . . . At some point, the criminal process, if it is to function
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at all, must turn its attention from whether a man ought properly to
be incarcerated to how he is to be treated once convicted. If law,
criminal or otherwise, is worth having and enforcing, it must at some
time provide a definitive answer to the question litigants present or
else it never provides an answer at all. Surely it is an unpleasant task
to strip a man of his freedom and subject him to institutional
restraints. But this does not mean that in so doing, we should always
be halting or tentative. No one, not criminal defendants, not the
judicial system, not society as a whole is benefited by a judgment
providing that a man shall tentatively go to jail today, but tomorrow
and every day thereafter his continued incarceration shall be subject
to fresh litigation. '

401 U.S. 667, 691 (1971) (Harlan, J., concurring in part and dissenting in part). Seven years after
Mackey, the South Carolina Supreme Court quoted Justice Harlan’s opinion with approval in
Anderson v. Leeke, 271 S.C. 435, 44142, 248 S.E.2d 120, 123 (1978). | ’

Applicant’s attempt to relitigate his convictions and sentences through this timé-barred \
application is contrary to the recognized need for finality of litigation.

IV. CONCLUSION

Pursuant to S.C. Code Ann. § 17-27-70(b), this Court inténds to dismiss this application
with prejqdice unless Applicant provides specific reasons, factual or legal, why thé application
should not be dismissed in its entirety. Applicant is granted twenty (20) days from the date of
service of this order upon him to show why this order should not become final. Applicaﬁt shall file
any reasons he may have with the Anderson County Clerk of Court and shall serve opposing

counsel at the following address:

Office of the Attorney General

Lillian L. Meadows

Post-Conviction Relief Division — 10® Circuit
Post Office Box 11549

Columbia, South Carolina 29211
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Applicant is cautioned that his response to this order must be actually received by the
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Anderson County Clerk of Court and opposing counsel within twenty (20) days, and this Court
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will not consider any issues raised in his response if not so timely filed and served.

AND IT IS SO ORDERED this X{ day of 7/”/] /Q 'J\ , 2022,

@VTON MCINTOSH

3

hle Admmlstratlve Ju ge
th Judicial Circuit”

ﬁ%?ﬂ(" zi‘ ,,ﬂ Q\W{T

W = S0~ , South Carolina , M

LEVAR 28 2022 ,
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ALAN WILSON

ATTORNEY GENERAL

March-15, 2022

The Honorable R. Lawton McIntosh
Tenth Circuit Chief Administrative Judge
Post Office Box 8002 ‘ :
Anderson, South Carolina 29622

"Re: John F. Norris, #95847 v. State of South Carolina -
2021-CP-04-01849 ‘

Dear Judge Mclntosh:

- Enclosed please find the proposed Conditional Order of Dismissal in the above-captioned
case. Respondent’s return and motion to dismiss has also been sent to your chambers for your
‘consideration. If this proposed order meets your approval, please sign and forward to the =

Anderson County Clerk of Court for filing with the enclosed stamped envelope.

If you have any questions, pléase do riot hesitate to contact me.

Sincerely,

Lillia_n LM
‘ Assistant

OWs
orney General

'LAM/wjc
Enclosure(s)

cc: John F. Norris, #95847

REMBERT C. DENNIS BUILDING  « POST OFFICE BOX 11549 » COLUMBIA, SC26211-1549 o TELEPHONE 302-734-3970 . FACSIMILE 803-253-6283
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