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Subject: Notice of Appeal - CA No. 2018-CP-42-02247, Appellant(s) Mark and Carre Razzano
Date: Tuesday, August 16, 2022 2:51:22 PM
Attachments: Notice of Appeal - Razzano_Hester et al..pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Good Afternoon, 
 
Attached please find for filing, Appellants Mark Razzano and Carre Razzano’s Notice of Appeal.
 
Contact our office if you have any questions.
 
Thank you for your time and consideration in this matter.
 
Regards,
Jennifer Beckley
 

CONFIDENTIAL & PRIVILEGED: Unless otherwise indicated or obvious from the nature of the above communication, the information
contained herein may be an attorney-client privileged and confidential information/work product. The communication is intended for the
use of the individual or entity named above. If the reader of this transmission is not the intended recipient, you are hereby notified that
any dissemination, distribution or copying of this communication is strictly prohibited.
If you have received this communication in error or are not sure whether it is privileged, please immediately notify us by return e-mail and
destroy any copies, electronic, paper or otherwise, which you may have of this communication.
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IN THE ST A TE OF SOUTH CAROLINA 


IN THE COURT OF APPEALS 


APPEAL FROM SPARTANBURG COUNTY 
Master-in-Equity 


The Honorable Shannon M. Phillips, Master-in-Equity 


Case No. 2018-CP-42-02247 


Mark Razzano and Carre Razzano .. ............................................................................... Appellants, 


V. 


Derrick S. Hester, Debra Hester, James Nicholls, Emma Viola Nichols, 
James E. Gregg, Jr., Paulette J. Gregg, Michael Ben Coley, Ashley Coley 
Grady L. Barnes, Sr., Julia W. Barnes, Ewen Lennon, and Amy Lennon .................. Respondents. 


NOTICE OF APPEAL 


Notice is hereby given that Mark Razzano and Carre Razzano (hereinafter "Appellants"), 


hereby appeal the Order entered on July 22, 2022 by the Honorable Shannon M. Phillips, 


Spartanburg County Master-in-Equity, to the Court of Appeals. The July 22, 2022, Order is attached 


hereto as "Exhibit A". This is an appeal of the decision of Honorable Shannon M. Phillips, 


Spartanburg County Master-in-Equity, with respect to the Appellants' Petition for Post Judgment 


Relief ad Declaratory Judgment heard on May 19, 2022 and June 28, 2022. 


[ signature block on following page] 







Respectfully submitted this the 16th day of August, 2022, 


Other Counsel of Record: 


K. Jay Anthony (SC Bar# 77433)


KENISON, DUDLEY & CRAWFORD, LLC 


s/ Mark A. Bible. Jr. 


Mark A. Bible, Jr. (SC Bar# 101624) 
John T. Crawford, Jr. (SC Bar# 69682) 
Kenison, Dudley & Crawford, LLC 
704 East McBee A venue 
Greenville, SC 29601 
(864) 242-4899
bible@conlaw.com
crawford@conlaw.com
Attorneys.for Appellants,
Mark Razzano and Carre Razzano


Kenneth C. Anthony, Jr., (S.C. Bar No.: 0404)
650 E. Washington Street
Greenville, SC 29601
(864) 582-2355
janthonv(a)anthonvlaw.com
Attorneys.for Respondents,


Derrick S. Hester, Debra Hester, James Nicholls,


Emma Viola Nichols, James E. Gregg, Jr., Paulette J. Gregg,


Michael Ben Coley, Ashley Coley, Grady L. Barnes, Sr.,


Julia W. Barnes, Ewen Lennon, and Amy Lennon


2 







IN THE ST A TE OF SOUTH CAROLINA 
IN THE COURT OF APPEALS 


APPEAL FROM SPARTANBURG COUNTY 
Master-in-Equity 


The Honorable Shannon M. Phillips, Master-in-Equity 


Case No. 2018-CP-42-02247 


Mark Razzano and Carre Razzano ................................................................................. Appellants, 


V. 


Derrick S. Hester, Debra Hester, James Nicholls, Emma Viola Nichols, 
James E. Gregg, Jr., Paulette J. Gregg, Michael Ben Coley, Ashley Coley 
Grady L. Barnes, Sr., Julia W. Barnes, Ewen Lennon, and Amy Lennon .................. Respondents. 


PROOF OF SERVICE 


The undersigned employee of the law offices of Kenison, Dudley & Crawford, LLC, 
attorneys for Appellants, hereby certifies that a true copy of the Notice of Appeal in the above­
referenced case has been served on all parties of record by mailing a copy of same in the United 
States Mail, postage prepaid this 16th day of August 2022 addressed as follows: 


THE ANTHONY LAW FIRM, P.A. 


K. Jay Anthony (SC Bar# 77433)


Kenneth C. Anthony, Jr., (S.C. Bar No.: 0404)


650 E. Washington Street
Greenville, SC 29601


Attorneys for Respondents


�,t1��9a.� ifer E.B� 
KENISON, DUDLEY & CRAWFORD, LLC 
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EXHIBIT A 







STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 


     )       SEVENTH JUDICIAL CIRCUIT 


COUNTY OF SPARTANBURG ) 


 


Derrick S. Hester, Debra S. Hester, )             C.A. No.: 2018-CP-42-02247   


James H. Nicholls, Emma Viola ) 


Nicholls, James E. Gregg, Jr.,  ) 


Paulette J. Gregg, Michael Ben  ) 


Coley, Ashley Coley, Grady L.  ) 


Barnes, Sr., Julia W. Barnes, Ewen ) 


Lennon, and Amy Lennon,  ) 


) 


Plaintiffs,  ) 


     )   


  v.   ) 


     )           


Mark Razzano and Carre Razzano, )                 


     ) 


  Defendants.  ) 


     ) 


 


 This matter came before me for a hearing on May 19 and June 28, 2022.  The hearing 


was held virtually and present at the hearing were K. Jay Anthony and Kenneth C. Anthony, Jr., 


counsel for Plaintiffs, as well as John T. Crawford, Jr. and Mark A. Bible, Jr., counsel for 


Defendants.  The parties were also in attendance.   


 This matter centers on Defendants’ construction of a garage structure containing living 


space above the garage bays (hereinafter the “Garage”) on their property within the Solitude Bay 


neighborhood on Lake Bowen.  Plaintiffs sought a permanent injunction prohibiting Defendants 


from  use of the living space in the Garage as a residence temporarily or permanently, alleging that 


such use violated the applicable Restrictive Covenants.   


 This matter came before the Hon. Gordon G. Cooper for trial on February 25, 2020.  


Following the trial, Judge Cooper issued an order (the “Order”) which included a finding that the 


Garage constituted an “outbuilding” under the Restrictive Covenants.  The Court therefore issued 


a permanent injunction enjoining Defendants from using the Garage, including the living space 
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above, as a residence, either temporarily or permanently.  The Court retained jurisdiction over this 


matter and allowed that, should the Defendants attach the Garage to the Defendants’ main 


residence (the “Main Residence”), they may seek a ruling from the Court on whether the 


construction is such that, in the Court’s determination, the Garage no longer has the status of an 


outbuilding and does not violate the Covenants.  Defendants’ Motion for Reconsideration was 


denied and no appeal was taken. 


 On March 14, 2022, Defendants filed a Petition for Post Judgment Relief & Declaratory 


Judgment (the “Petition”).  The stated purpose of the Petition was to seek a post-judgment ruling 


and/or declaratory judgment from this Court on the issue of whether the Garage had been 


sufficiently attached to the Defendants’ Main Residence such that the former no longer held the 


status of “outbuilding” and that the injunction as to the use of the Garage should therefore be lifted. 


LAW 


“An action to enforce restrictive covenants by injunction is in equity.”  See S.C. Dep’t of 


Natural Res. v. Town of McClellanville, 345 S.C. 617, 622, 550 S.E.2d 299, 302 (2001).  The 


grant of an injunction lies within the sound discretion of the trial court.  See City of Columbia v. 


Pic-A-Flick Video, Inc., 340 S.C. 278, 282, 531 S.E.2d 581, 520-21 (2000).  To enforce a 


restrictive covenant, a party must show that the restriction applies to the property either by the 


covenant’s express language or by plain unmistakable implication.  See Sea Pines Plantation Co. 


v. Wells, 294 S.C. 266, 270-71, 363 S.E.2d 891, 894 (1987).  A Court shall enforce restrictive 


covenants unless they are indefinite or contravene public policy.  See id.  Restrictive covenants 


are contractual in nature, and thus, the language used in restrictive covenants is to be construed 


according to its plain and ordinary meaning.  See Hardy v. Aiken, 369 S.C. 160, 166, 631 S.E.2d 


539, 542 (2006).  “A restriction on the use of property must be created in express terms or by plain 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2022 Jul 22 10:01 A


M
 - S


P
A


R
T


A
N


B
U


R
G


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2018C
P


4202247







3 
 


and unmistakable implication, and all such restrictions are to be strictly construed, with all doubts 


resolved in favor of the free use of property.  See Taylor v. Lindsey, 332 S.C. 1, 4, 5, 498 S.E.2d 


862, 863. 


FINDINGS OF FACT & CONCLUSIONS OF LAW 


 As this matter concerns the sole issue of attachment sufficient to warrant lifting of the 


injunction under the prior Order, I rely on the findings of the Order.  After considering the 


testimony and evidence presented, I make the following additional Findings of Fact and 


Conclusions of Law: 


1. I find that the photographs of the finished property are the most compelling 


evidence in this case.   


2. I find that the Defendants have constructed a series of trellises or pergolas which 


have been attached at one end to the Main Residence and at the other end to the Garage by screws.   


3. The Defendants argue that the two buildings are now sufficiently joined such that 


the Garage is no longer an “outbuilding” as referenced by the applicable Restrictive Covenants. 


4. While there does not seem to be a case in South Carolina directly on point, cases 


from other jurisdictions provide compelling instruction.  See, e.g., Barna v. Langendoerfer, 246 


A.3d 343, 347 (Pa. Super. Ct. 2021) (finding a failure to comply with restrictive covenant requiring 


garage to be attached to house when garage was connected to house by pergola breezeway and did 


not share a wall); Scherer v. Antiquers Aerodome, Inc., 546 So. 2d 103, 104 (Fla. Dist. Ct. App. 


1989) (finding two hangars connected by a breezeway did not comply with a restrictive covenant 


limiting owner to one hangar). 


5. I find the Main Residence and Garage do not share a wall or any interior space, 


such that one must go outside of the Main Residence to enter the Garage.  I find that Garage has 
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not been sufficiently joined to the Main Residence to form one residence building and the Garage 


remains an “outbuilding.”   


 It is therefore ORDERED THAT the injunction previously entered by this Court remains 


in effect. 


 It is further ORDERED THAT this court retains jurisdiction over this matter and, should 


the Defendants attach the Garage to the Main Residence, Defendants may seek a ruling from this 


Court on whether the construction is such that, in this Court’s determination, the Garage no longer 


has the status of an outbuilding and such that the living space therein may be used as a residence. 


 IT IS SO ORDERED. 


 


       _______________________________ 


       Hon. Shannon M. Phillips 


       Master-in-Equity 


       Spartanburg County 


 


July ______, 2022 


Spartanburg, South Carolina 
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Spartanburg Common Pleas


Case Caption: Derrick S. Hester  , plaintiff, et al VS Mark  Razzano  , defendant, et al


Case Number: 2018CP4202247


Type: Order/Rule To Show Cause


IT IS SO ORDERED.


s/ Shannon M. Phillips - 3087


Electronically signed on 2022-07-21 16:50:02     page 5 of 5
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