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SC Court Of Appeals

) _cket No 20 ALJ-O4 0131-AP
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= South Carolinia Departrinit of Cofrections; |

v o -_7' 'v..,a»Nonce of Appeal ﬁled by M1chael W McCraw (Appellant), an mmate 1ncarcerated o
o w1th the South Car olma Department of Correctmns (Department or SCDC) Appellant appeals the _
v ~Department’s demal of h1s Step 2 Gnevance, m_whlch the Department concluded that Appellant

J ’)020 The Department ﬂled the Recoxd T

n Jutie 25, 2020, the: Department filed a Motion:to Dismiiss
._'Appellant timely, respondedto thie Department’s Motion
the Court ofiJuly 6; 2020, Thei caftér,-on November:20; .
the cdse.be resolved ifvhiis: favor because: the Department

bruaiy 5;2021,the Court denied the Depattment’s Motion
epted the: Appellant’s bnef demed Appellant’s motién to-tesolve the case in ‘his;favor and

me for the epartrnent to file'its brief. OnMarch 3,2021, the Department filed its appellate brlef

‘Motior Suppl"'me’ t Recor which i sought to. add an internal Department worksheet -
urt granted. the Motion:to Supplement on Mdy 18, 2021. Appellant
additio document' In‘response the Court issued-an order

T lent to:supp the.Record with a- 00py of the encing -
, n Thef ,epartmentfprowded the: sentencmg sheet,:g gg@,@S@ﬁ grlhﬁt

ary 13; 2008 Appellant pled gullty to PWID E&amphetamme ﬁ@ e O e
5.-of the South Catolme Code (Supp 2007), and was sentenced to. nmety : o

n inot, ﬁledrain' appellate:
‘then’ ﬁled 'lns appellate bnef thh




elved for time served pnor to entermg SCDC custody On November 26 2018 Appellant was ‘_
sentenced from thn'ty years mcarceratmn 1o twelve years dug ‘to-a part1a1 grant of post—-‘ _l
:]‘;f";conwctxon relief. The Department detenmned Appellant’s ﬂ’lll'd PWID offense constltuted a“no. |
‘parole offense p.ursu ‘ 00 of the‘“South Carohna Code (2007),

,elass'iﬁc';ati_on" wltich requires the éffend*elf’to- ,se‘x_jve;elghty-ﬁye ('87'5:‘?5_pe'1‘cent of _tlie»ac'_tual: tetmn fofthe' .

to subsect'_ n

pre Ty, -.. P

. sentenoe 1mposed b-efme beconnng ehglble for early release dlSChal ge; or commumty supennsmn ~ B _:. o
g "r"‘:_,S C. Code Ann § 24~ 13 150(A) The statute 1equ11es the: Department fo calculate the. e1ghty-ﬁve; o

ercent maxout date of such sentences w1thout apphcat1on of: any sentence-related cred1ts sarned, Lo

1€ asfwork educa‘non, or good conduc redlts the mmate accrued dunng 1ncarcerat10n Id The_ -




o ISSUE ON APPEAL

STANDARD OF REVIEW

Supreme Court has stated that summary drsnnssal of an, otherwrse properly

e appeal “may be approprrate where the 1nmate s grrevance does not nnphcate a-

- s E. 2d 506 508'(2004)

. may not substrtute 1ts Judgment for the: Judgm nti"':ef the agency as o the."‘f" s
welghm of the evrdence on questions of fact. The.court: ‘may affirmthe- demsron of . -
¢ age_ncy or-temand the case-for further proceedmgs “The court: may TEVerse or. -

:because the admrr_ustratrve ﬁndmgs, mferences, conclus1ons o1 deerslons are
(@) in violation of constitutional or statutory provrsrons, e
) n:ex cess of the statutory authonty of the agency,

"ould be ap ed towards hlS maxout date The Department noted that although Appellant was |
_ 'armng work and, ducatron credrts whrle 1ncarcerated these credits.could not be applred towards

S 'ntence calcula‘non 1o estabhsh an: earher release date untrl the erghty—ﬁve percent__‘, o

| id the’ Department correctly conclude that Appellant is requned to serve at least erghty : o
'ﬁve percent of h1s sentence before he is eligible for early. release, drscharge, or commumty Tl
supervrsmn pursuant to- sectron 24—13 -150(A) of the South’ Carolma«Code? T T

: :Thrs Court’s Junsdrctron to hea1 mrnate grievance matters is derrved from: the dee131ons of SR

g .nmate-gnevanoes 1s hmrted to'matters related to a state—created hberty or property mterest A l- . .
,_}Shabazz 338 S C at 368—69 527 S E.2d at 749—50 (vestmg the ALC wrth Jurrsdrctron over the o

ify. the decision if substantial rights of the: appellant have been. prejudlced " .. o o

, _gstate-oreated lrberly"or property 1nterest - Slezak v..S. c Dep z‘of Corrs: 361 S C 327 331 605»«» .f;,{;; L




y . ’.". .(c) made upon unlawi‘ul procedure, - ,
p ;‘(d) affected by other error of law;- . - .
e)~clea11y erroneous in’ view: of the 1ehable plobatwe and substan’aal

veviderice on the whole record Ot ) e
(0 arbrrrary ‘or: capnclous or charactenzed by abuse of dlscretlon or cIearly L

B jr;.'unwananted exercise of dlscreuon

"-Code Ann § 1-23 380(5) (Supp 2021) ,
“Substannal ev1dence” is ev1dence WhICh cons1der1ng the 1ecord as a whole wouId allowvl;.’ s 7:::.'

mv“‘ ) reasonable mmds tO Teach the conclusmn that the. adm1mstrat1ve agency.. reached or must. have :
_ "vreached n order 1o Jusufy 1ts actlon Larkv Bz-Lo, 276 S.C. 130 135,276 S E 2d-304, 306 (1981) - .
o :’V:"‘--.(quotmg Zaw v chhland County Sch Dzst No ] 270 S C 492 495 96 243 S E2d 192, 193 Co

:8)) The POSSlblhtY of dlawmg two mcon31stent conclusions from the ev1dence does not

'event an ad»_“' 'ms‘uatlve agency s ﬁndlng from bemg supponed by substantlal evldence Grant v d
’S CfCoastal"C unczl 319 S C 348,353 461 S E2d 388 391 (1995) Accordmgly, arevxewmg S

.eerlyrelease d1scharge, or commumty superv1smn §24 13 150(A) (Supp 2021) Such ehglblhty'" -

detemlmanons are made at the dlscleuon of the South Carohna Department of Proba’uon Paroler

and Pardon Serv1ces See § 24—2] 610 (2007) (“In all cases cogmzablc under thlS chapter the
» ' ,._..”) (empha51s added) . L T o




Lot e

| other controlled substances under subsectron 44—53-3 75(B)

Notwrthstandlng any other p1OV151on of law, a person convrcted and: sentenced_ -
f'pursuant to-this ‘subsection for a first offense or second offense may havethe -« -
.1 . ‘sentence’ suspended ‘and. probat1on granted, and is eligible for- parole, superv1sed R
e e . furlough, commumty supervision, work release work credits, education credits,
- -+ and-good conduct-credits. Notwithstanding any other- provision of Jaw; a person -
convrcted and senitenced pursuant fo this subsection fora third or subsequent
‘_-Joffense inwhich all prior offenses were for possession of a controlled substance -~
"~ . pursuant to-subsection L (A), may have the:séntence suspended and probation - -
. ‘~':granted and _is eligible " for. ‘parole, supervised furlough commumtyf%_
o ?»superv1sron, work release, worlk credits, education credits; and good conduct
. ,__,credl I all: other cases, the sentence must not be suspended nor probatron ACR

e 2010 ActNo 75,50 ; sec. 37 eff .lune2 2010° (emphasrs added)

1- 44-53-375 (B) were m effect at thé t1me Appellant Was_ ‘

lsentences reduced by way of eamed early releasc credlts only 1f all prlor offenses were for snnple '
: possessron unde1 subsectlon (A) The 2010 amendments left mtact the elghty-ﬁve percent

mcarcera‘non 1equ1rement for thlrd and subsequent seetron 44 53-375 offenses beyond th1s .

b -A,person possessing less than one gram of methamphetamme or cocdine base ‘as -

efiried in Section 44-53-110; is guilty of a:misdemeanor and; upon conviction for. . ..

fiist. offense _must.be lmpusoned not more;than thres years‘or fined not more + © . -

han: ﬁv_e thousand dollars, or-both. Fora ﬁrst offense the court, upon approval.of > -

he-.. ohcxtor, may requite- as: part of asentence,. that the. offender: ‘enter- and ~
'cessfully complete a.dilig treatmerit-and 1ehab1htatron prograri. For & second“ cen

ffense, the offeiider is: guxlty’of a felony and; ‘upon; convrcuon, must be! nnprrsonedg‘ Lol

ot mote. ‘tli -'-ﬁve -years_or fingd rict moré than: seven: :

lars, or’ both For athir ubsequent offense; the ffender is. guxlty ofa felony v

s UPGT: convrctlon, must;be unprrsoned ot more than ten years -Qr. ﬁned not s - L

re:than twelve' thonsan -five huindred: dollars; or ‘both: Noththstandmg any>. - -

© “-other. ‘provision’ of law, )

‘subsecuon may ‘have the. sentence suspended and probatlon granted and is’ ellglble:' T

. for- parole supervrsed furlough commumty supervrsxon, work release, workjfji" )

- er dlts, edueatlon credrts, and .good conduct oredits. .

: sentenced under thrs statute for a thrrd PWID offense ir 2013 AS emphasrzed in the bold language I

above, th1rd and subsequent PWID offenders could become el1g1b1e for parole and/or have their B

S Subsectlon 44—53-375(A) reads as’ fouows"‘“"’" T e e e S e e

erson’ convicted and sentenced: pursuant -to this. . ... "o




vi,mdrcates that. he Was sentenced under § 44-53-375(B) for a- thnd and subsequent PWID offense
R "Thrs 7013 sentencrng sheet is- controlhng for purposes of Appellant’s maxout date Accordmg to

i the statute, Appellant is unable to apply the sentence reductron credits enumerated in subsectron

- (B): towards hrs maxout date if he- was prevrously sentenced for offenses ‘above the' level of sunple‘.
- “possessron.‘:: The Record .indicates that on February 13, 2008 Appellant pled gurlty to PWID ..
) ;:.methamphetamme first offense, under subsectron 44 53-375 of the South Carohna Code (Supp e

v las deﬁned in subsectron a4 530 375(A) See § 44 53 375(13)

_'ijotwrthstandmg any other provrsron of law a person convrcted and sentenced___‘ o
_..-.ﬁpursuant to, thrs subsectron for a thrrd or: subsequent offense in ‘which -all. prior R
"--:offenses were -for possessmn of a controlled.substance. pursaant’ to subsectron‘.j_" .
(A), may- have the: sentence suspended and probatron granted -and is elrg1b1e for-

* ‘parol h-zrs':uperwsed furlough commumty supervision, work 1elease work credrts,

| = ieduc ori credrts -and good conduct crechts T all other cases, the sentence must:?"f"- .
i ;no'. suspended n01 probatron granted : '

- (emiphasis

AT g

Accordmgly, thrrd or subsequent offenders such as Appellant are exempt from the erghty- R

- _._:_ five percent servxce requrrement under subsectron 44 53—375(B) only When all pnor offenses were- -

other words, the exrstence of prror offenses above srmple possessron 1enders athird. . .. "

"and sub ’ [C[I_ at offense under sectron 44 53-3 75 a “no parole” offense pursuant to° subsectron 24! e

Here the record mcludes Appellant’s 2013 sentencmg sheet whrch unambrguously -

f2007) App" ""nté. was sentenced to nmety days in, a county detentron center rathe1 than SCDC '



&Moreovel, the Department 1s gener yiconﬁned to the face of an mmate 5 sentenclng sheet when
" nmate mtended sentence See Tanrv S C. Dep’t of Corrs 408 S.C. 334 344 759 '5‘

. calcula’nng

- S. E 2d 398 403 (2014) (ﬁndmg that absent amblgurty, the Department of Correctlons is enititled -

L m_'to rely on mformatlon as wrrtten on an mmate s sentencmg sheet when computing an inmate’s
t'pro_]ected release date) Because Appellant’s 2008 sentencmg shieet unamblguously reflects a

D methamphetamme offense above the level of s1mple possessron ‘and Appellant S 2013 sentencmg

R same, the ]

-ﬁ“'-:_ sheet (whlch controls hi$ current maxout date) unambrguously reflects- his third offense ofthe ..

"partment was entrtled 1o 1ely on 1hlS mformatmn when calculatmg Appellant’ ;o

o prO_] ected axout date As such the Department d1d not err in ﬁndmg that the elghty-ﬁve percenti Lo

e

- ' requlrement apphed based on this 1nformat10n B
Appellant’s rehance on Bolinis: mlsplaced In Bolzn the Court of Appeals held that certain

R second offenses under sections: 44~ 53-370 and 44- 53+ 375 were: no longe1 -considered “no parole”
R g;‘offenses = 1rrespect1ve of theu felony status under 24 13 100 due o the amended language fo .
056 pro""'s1ons in 2010 She Bolm at 262, S. E 2d 917 ' “The leg1slature S, use of the. phlase
,otwﬂhstandmg any other p10v1s10n of law,” in the amendments to sectlons 44-53-375 and 370

expresses S. mtent to repeal sectlon 24 13- 100 1o the extent it conﬂrcts with, amended sections 44- ‘
53-375--an 70:% In ottier words the Court of: Appeals determmed that it would ‘be unreasonable
, ]for the Department to cla531fy offenses f01 whlch the legrslature clearly: mtended to extend: parole

. e11g1b111ty as “nio: parole” eventhough those offenses camed puson sentences that Would otherwrse
- ‘subject them to no parole clas31ﬁcat10n per. sectlon 24 13 100

As the Depaxtm 0t

s-;supplement to the Record vahdates Appellant’s 2008 druo offense of o N

in _11g1ble for: early release drscharge, or commumty supervrslon pnor'toﬂ SN

‘ 1cent ofhis: sentence the Department’s dec151on must be afﬁnned

Juiial ave Clerk
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