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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM YORK COUNTY
Court of Common Pleas

D. Craig Brown, Circuit Court Judge
William B. McKinnon, Circuit Court Judge

Appellate Case No. 2022-000288

Angela Patton, as Next Friend of Alexia L., a minor, ....... Respondent,
V.

Dr. Gregory A. Miller and Rock Hill Gynecological &
Obstetrical Associates, P.A., ....ccovvveiiieiiieieee e, Appellants.

REPLY TO APPELLANTS’ RETURN TO RESPONDENT’S MOTION FOR LEAVE TO FILE
OUT OF TIME

Appellants cite Henning v. Kay, 307 S.C. 436, 437, 415 S.E.2d 794, 794 (1992), in support
of their argument that Respondent consented to their Petition for a Writ of Supersedeas, but their
reliance on Henning is misplaced. In that case, the respondents had moved for dismissal of the appeal
because appellant’s initial brief violated Rules 207 and 208, SCACR, in numerous ways. These
violations included (1) incorrectly organizing brief components; (2) incorrectly labelling brief
components; (3) not alphabetizing the table of authorities; (4) not referencing citations in the table
of authorities to pages in the body of the brief; (5) including contested matter in the statement of the
case; (6) not including required information in the statement of the case; (7) not citing pages of the
transcript or other documents in his arguments; (8) not citing the cases listed in the table of authorities
in his arguments; and (9) not designating with specificity the materials he wished to include in the

Record on Appeal.





Although the Court called out the appellant for these numerous rule violations, it denied
the respondents’ motion to dismiss. Instead, it provided fifteen days for the appellant to file and serve
a modified initial brief to correct these rule violations.

Appellant’s many rule violations in Henning stand in stark contrast to Respondent’s modest
infractions in the instant case. Here, Appellants assert Respondent filed and served her Return and
Proof of Service in an untimely, improper manner. As corroborated in the Affidavit of Eugene
Benton, the Return was due on June 30, 2022, but was e-filed eight minutes late. Exhibit 1,
Respondent’s Motion for Leave to File Out of Time. Because of the design of the e-filing system,
the Return was not clocked in until the start of business on July 1, 2022. The Return was served the
same day, and Proof of Service and a copy of the transmittal e-mail were also filed and served the
same day. /d.

Filing a Return eight minutes late is untimely, but not materially so, especially under the
circumstances involved here. /d. Such filing demonstrates that Respondent, as a matter of fact, did
not consent to the relief sought in the Petition for Writ of Supersedeas. Rule 240(e), SCACR, confers
appellate courts with discretion to deem untimely filing of a Return as consent to a motion or petition.
However, doing so with respect to the eight-minute tardiness in this case would be inconsistent with
the ends of justice and the spirit of the rules.

Appellants argue without merit that Respondent’s conditional consent to their Motion for
Stay of Execution was predicated on the requirement of an excessive appeal bond, i.e., “millions”
above the judgment amount. The amount of the appeal bond is not excessive at all. Judgment was
entered on March 3, 2022, for $4,682,789.58. The Honorable D. Craig Brown conditioned his stay
order on an appeal bond of $6.25 million on May 19, 2022. This figure represents, in addition to the
judgment amount, $1,567,210.42 in post-judgment interest, filing fees and administrative costs. This

is not “millions” above the judgment, as Appellants assert, but is only 33.467% of the judgment. This
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is eminently reasonable in view of the expected number of years for the appeal to run its course,
given the slower than usual turnaround time for a pandemic-era appeal, the virtual certainty that a
petition for writ of certiorari will be filed by the party who loses before this Court, and the likelihood
the Supreme Court may grant the writ. More detail on this point is set forth in Respondent’s Return
to Appellants’ Petition for Writ of Supersedeas, See pp.2-3; and Respondent’s Amended Return to
Appellants’ Petition for Writ of Supersedeas, See pp. 2-3.

In reciting the procedural history from the Motion for Stay in the lower court through the
present stage, Appellants chose not to mention that much of their argument and two supporting
affidavits should be disregarded by this Court. Primary arguments Appellants made in their Petition
for Writ of Supersedeas had not been asserted prior to their Rule 59(e) motion below and should thus
not be considered. The same is true of the two affidavits Appellants had not filed in support of these
new arguments before their Rule 59(e) motion. These affidavits include (1) one from Appellant Dr.
Miller which claims his inability to pay for an appeal bond; and (2) one from Sam McEwen of MAG
Mutual, Appellants’ professional liability insurer, which asserts his company’s unwillingness to pay
for an appeal bond greater than its policy limits of $2 million dollars. These arguments and affidavits
could have been presented in connection with their motion for stay before the circuit court but were
not. They were not made or filed before their later Rule 59(e) motion.

Therefore, in accordance with well-established law, Judge Brown disregarded these
arguments and affidavits below. So too should this Court.

However, even if the merits of these new arguments and affidavits were to be considered,
they would avail Appellants nothing. Whether Appellants’ insurer is willing to pay for a bond above
its policy limits is irrelevant and immaterial. Dr. Miller’s affidavit provided too few details to
evaluate his genuine ability or inability to pay for an appeal bond. For example, it set forth no

information about the retirement account which Dr. Miller referenced only in passing. One therefore
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has no ability to discern the type, non-exempt status, or value of this account. As another example,
Dr. Miller mentioned nothing about the sources and amounts of his income, and did not submit
income tax returns, so one remains in the dark about the type, non-exempt status, and amount of his
income. Neither Dr. Miller’s accountant nor any third party has attested to the reliability of Dr.
Miller’s assertions.

For these reasons, (1) Respondent’s Motion for Leave to File Out of Time should be granted;
and (2) conditioning the supersedeas order on an appeal bond of $6.25 million dollars should be

upheld.

Respectfully submitted,

Anderson, South Carolina GRAHAM LAW FIRM, P.A.
August 2, 2022
By: s/Edward L. Graham
Edward L. Graham
Graham Law Firm
120 Donald Drive
Pendleton, SC

D. Bradley Jordan

Jordan Law Firm, PC
546 East Main Street
Rock Hill, SC 29730

Attorneys for Respondent
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PROOF OF SERVICE

I, the undersigned Paralegal of the law offices of Graham Law Firm, P.A.,
Attorneys for Angela Patton, as Next Friend of Alexia L., a minor do hereby certify that
on August 2, 2022, I served all counsel in this action with a copy ofthe pleading(s)
hereinbelow by emailing a copy to each attorney listed below using their primary email

address listed in the Attorney Information System.

Pleadings Served: REPLY TO APPELLANTS’ RETURN TO RESPONDENT’S
MOTION FOR LEAVE TO FILE OUT OF TIME

Counsel Served: Ashby W. Davis, Esquire
Davis & Snyder, P.A.
5 Hawthorne Park Court
Greenville, SC 29615
adavis@davissnyder.com






Mitch Brown, Esquire
Nelson Mullins

1320 Main Street

17" Floor

Columbia, SC 29201

mitch.brown@nelsonmullins.com

Eugene g Benton





Eugene Benton

From:
Sent:
To:
Cc:

Subject:
Attachments:

Counsel,

Eugene Benton

Tuesday, August 2, 2022 9:47 PM

mitch.brown@nelsonmullins.com; nick.charles@nelsonmullins.com;
adavis@davissnyder.com; Edward Graham; bradjordan@comporium.net
eileen.hindman@nelsonmullins.com; jessica.trautman@nelsonmullins.com;
susie@jordanlawfirmpc.com

RE: Angela Patton v. Dr. Gregory A. Miller 2022-000288

Resp Reply to Return to Mot for Leave to File Out of Time.pdf; 8-2-2022 Proof of
Service-Reply to Return to Motion for Leave .pdf

Attached for service upon you in the above matter is the Respondent’s Reply to Appellant’s Return to Motion for Leave
to File Out of Time and Certificate of Service is made via email pursuant to the Supreme Court Order 2021-08-25-02.

Eugene B. Benton

Graham Law Firm, PA

5042 Poole Street

North Charleston, SC 29405

(843) 489 — 7756 cell
1-800-859-7028 (fax)
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