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Karen S. Hucks
Legal Practice Assistant
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O: 843-513-1033   E: khucks@bybeetibbals.com
_____
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BYBEE & TIBBALS






THE STATE OF SOUTH CAROLINA 


 


In the Court of Appeals 


_________________________________ 


 


APPEAL FROM CHARLESTON COUNTY 


Court of Common Pleas 


Mikell R. Scarborough, Master-In-Equity 


____________________________________ 


 


Circuit Court Case No. 2018-CP-10-05739 


 


 


Michael D. Royal  ............................................................................................................. Appellant, 


 


v. 


 


Free Kindergarten Association of Charleston, 


The Attorney General of the State of 


South Carolina, and the Charleston County 


School District ............................................................................................................. Respondents. 


 


____________________________________ 


 


NOTICE OF APPEAL 


____________________________________ 


 


 Appellant Michael D. Royal (“Appellant”) appeals the Order of the Honorable Mikell R. 


Scarborough, filed March 31, 2022, containing the lower court’s findings of fact and conclusions 


of law following the case’s trial, which, in part, granted a motion for non-suit dismissal of 


Plaintiff’s claims (“Trial Order”).  On July 18, 2022, Appellant received notice, via the South 


Carolina Judicial Department’s E-Filing System’s NEF transmission, of the Order Denying 


Appellant’s Motion to Reconsider and Amended Motion to Reconsider the Trial Order (“Final 


Order”).  This Notice of Appeal is being filed and served within thirty (30) days of receipt of the 


Final Order. 


 Appellant also appeals the decisions contained in separate orders of the lower court entered 


July 18, 2022, August 10, 2021, July 23, 2021, June 21, 2021, June 7, 2021, February 22, 2021, 
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August 22, 2019, July 10, 2019, and June 7, 2019, said orders having been made appealable 


following entry of the Final Order.  Appendix “A” attached hereto contains a complete list of the 


orders being challenged on appeal and copies of each are attached as exhibits to this Notice. 


Respectfully submitted, 


 


  s/Evan P. Williams     


Jeffrey S. Tibbals  S.C. Bar No. 72628 


jst@bybeetibbals.com 


Evan P. Williams  S.C. Bar No. 101981 


ewilliams@bybeetibbals.com 


BYBEE & TIBBALS, LLC 


735 Johnnie Dodds Blvd., Suite 104 (29464) 


P.O. Box 1542 


Mt. Pleasant, SC  29465 


Telephone: 843.881.1623 


 


COUNSEL FOR APPELLANT 


August 17, 2022 MICHAEL D. ROYAL 


 


Other Counsel of Record: 


 


A. Bright Ariail  


Law Office of A. Bright Ariail, LLC 


bright@brightariaillaw.com 


(843) 814-8805 


Warren W. Ariail, Esq. 


Ariail Law Firm, LLC 


warren@ariaillaw.com 


(843) 406-7528 


125E Wappoo Creek Dr., Suite 202  


Charleston, SC 29412 


Attorneys for Respondent Charleston 


County School District 


 


Joseph K. Qualey, Esq. 


Qualey Law Firm 


23 Broad Street 


Charleston, SC 29401 


(843) 577-3434 


joequaley@qlawfirm.com 


Court-Appointed Receiver for Respondent 


Free Kindergarten Association of 


Charleston 


Mary Frances Jowers, Assistant Deputy Attorney 


General 


mfjowers@scag.gov 


Kristin Simons, Assistant Attorney General  


ksimons@scag.gov 


Office of the South Carolina Attorney General  


(803) 734-3996 


P.O. Box 11549 


Columbia, SC 29211 


Attorneys for Respondent The Attorney General 


of the State of South Carolina  


 


Patrick F. Stringer, Esq.  


753 Folly Road 


P.O. Box 12370 


Charleston, SC 29422-2370 


(843) 795-1331 


pfstringer@yahoo.com 


Attorney for Respondent Free Kindergarten 


Association of Charleston 
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THE STATE OF SOUTH CAROLINA 


 


In the Court of Appeals 


_________________________________ 


 


APPEAL FROM CHARLESTON COUNTY 


Court of Common Pleas 


Mikell R. Scarborough, Master-In-Equity 


____________________________________ 


 


Circuit Court Case No. 2018-CP-10-05739 


 


Michael D. Royal  ............................................................................................................. Appellant, 


 


v. 


 


Free Kindergarten Association of Charleston, 


The Attorney General of the State of 


South Carolina, and the Charleston County 


School District ............................................................................................................. Respondents. 


 


____________________________________ 


 


PROOF OF SERVICE 


____________________________________ 


 


 I certify that I have served the Notice of Appeal in this matter on the above-named 


Respondents by e-mailing a .pdf copy of the same to their respective counsel of record, on this 


17th day of August, 2022, addressed to the recipient attorney’s primary e-mail address listed in 


the South Carolina Attorney Information System as shown below: 


 


A. Bright Ariail, Esq.  


Law Office of A. Bright Ariail, LLC 


125E Wappoo Creek Drive, Suite 202 


Charleston, SC 29412 


bright@brightariaillaw.com 


 


Warren W. Ariail, Esq. 


Ariail Law Firm, LLC 


125E Wappoo Creek Drive, Suite 202 


Charleston, SC 29412 


warren@ariaillaw.com 


 


COUNSEL FOR RESPONDENT 


CHARLESTON COUNTY SCHOOL 


DISTRICT 


Mary Frances Jowers, Esq. 


Assistant Deputy Attorney General 


mfjowers@scag.gov 


Kristin Simons, Esq. 


Assistant Attorney General  


ksimons@scag.gov 


Office of the South Carolina Attorney General  


P.O. Box 11549 


Columbia, SC 29211 


 


COUNSEL FOR RESPONDENT THE  


ATTORNEY GENERAL OF THE STATE OF  


SOUTH CAROLINA 
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Joseph K. Qualey, Esq. 


Qualey Law Firm 


23 Broad Street 


Charleston, SC 29401 


joequaley@qlawfirm.com 


 


COURT-APPOINTED RECEIVER 


FOR RESPONDENT FREE 


KINDERGARTEN ASSOCIATION OF 


CHARLESTON 


 


Patrick F. Stringer, Esq.  


753 Folly Road 


P.O. Box 12370 


Charleston, SC 29422-2370 


pfstringer@yahoo.com 


 


COUNSEL FOR RESPONDENT FREE 


KINDERGARTEN ASSOCIATION OF 


CHARLESTON 


 


 


Respectfully submitted, 


        s/Evan P. Williams      


      Jeffrey S. Tibbals  S.C. Bar No. 72628 


jst@bybeetibbals.com 


Evan P. Williams  S.C. Bar No. 101981 


ewilliams@bybeetibbals.com 


BYBEE & TIBBALS, LLC 


735 Johnnie Dodds Blvd., Suite 104 (29464) 


P.O. Box 1542 


Mt. Pleasant, SC  29465 


Telephone: 843.881.1623 


 


COUNSEL FOR APPELLANT 


MICHAEL D. ROYAL 


 








APPENDIX A


Order Challenged on Appeal Attached as 
Exhibit No.


March 31, 2022 Order 1
July 18, 2022 Order Denying Plaintiff's Motion to Reconsider 2
July 18, 2022 Order Regarding Motion to Exclude and Strike 3
August 10, 2021 Form 4 Order 4
July 23, 2021 Order Denying Plaintiff's Motions for Clarification and 
Reconsideration and Setting Hearing on Motion to Intervene


5


June 21, 2021 Order Concerning Various Discovery Motions Made by 
Charleston County School District and Plaintiff Royal's Motion for Protective 
Order


6


June 7, 2021 Form 4 Order 7
February 22, 2021 Order Appointing Receiver for Defendant Free Kindergarten 
Association of Charleston


8


August 22, 2019 Order Granting Motion of Charleston County School District to 
Intervene


9


July 10, 2019 Order Granting Motion of the Attorney General of the State of 
South Carolina to Intervene


10


June 7, 2019 Form 4 Order 11


Plaintiff/Appellant Michael D. Royal's Notice of Appeal
Michael D. Royal v. Free Kindergarten Association of Charleston, et al.


Circuit Court Case No. 2018-CP-10-05739
Appellate Case No. 2022-_________








 


 


 


Exhibit “1” 


 


March 31, 2022 Order 
 


 


 


 


Plaintiff/Appellant Michael D. Royal’s Notice of Appeal 
 


 
Michael D. Royal 


v. 


Free Kindergarten Association of Charleston, 


The Attorney General of the State of South Carolina, 


 and the Charleston County School District 


 


Charleston County Court of Common Pleas Case No. 2018-CP-10-05739 


Appellate Case No. 2022-___________ 
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STATE OF SOUTH CAROLINA  )     IN THE COURT OF COMMON PLEAS 


      ) 


COUNTY OF CHARLESTON  ) C.A. No.: 2018-CP-10-5739 


        


Michael D. Royal, )  


 ) 


Plaintiff, )   


 )   


v. )   


 ) ORDER 


Free Kindergarten Association of  )  


Charleston,                                       )   


)            


 Defendant, )   


      )  


The Attorney General of the State of   )  


South Carolina and The Charleston   )  


County School District   ) 


 ) 


Intervenors  ) 


____________________________________) 


 


This matter came before me as the Master in Equity for trial on December 15, 2022, and 


concerns real property located at 34 Pitt Street in Charleston, South Carolina (the “Property”).  


Present at the hearing were Jeffrey S. Tibbals, Esq., and Evan P. Williams, Esq., for Plaintiff 


Michael D. Royal (“Royal”); Patrick F. Stringer, Esq., for Defendant Free Kindergarten 


Association of Charleston (“FKAC”); A. Bright Ariail, Esq., and Warren W. Ariail, Esq., and 


Mercedes Pinckney Reese, Esq. (General Counsel for the Charleston County School District), all 


for Intervenor the Charleston County School District (“CCSD”); and Mary Frances Jowers, 


Assistant Deputy Attorney General, and Kristin Simons, Assistant Attorney General, for the 


South Carolina Attorney General’s Office (“Attorney General” or “AG”).  Also attending were 


Joseph K. Qualey, Esq., Receiver, and William Zachary Smith, Esq., an attorney in the Receiver’s 


law firm.  After considering the testimony received and the documentary exhibits admitted into 


evidence, the Court makes the following findings of fact and conclusions of law. 
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Pre-Trial Rulings 


 Prior to the trial, the Court considered several pending Motions.  The Court ordered as 


follows regarding these motions: 


 Royal’s Motion for Partial Summary Judgment, filed November 18, 2021, is denied. 


 CCSD’s Motion for Summary Judgment, filed December 5, 2021, is denied. 


 On December 3, 2021, CCSD filed a Motion to Strike Plaintiff’s Expert Designation and 


Petition for Expedited Review and Motion for Sanctions and Motion for Protective Order 


(“CCSD’s Motion to Strike Royal”).  CCSD’s Motion to Strike Royal sought, inter alia, to strike 


Royal’s designation of himself as an expert witness and prohibit the testimony of Royal as an 


expert witness on damages.  In addition, on December 13, 2021, CCSD filed a Motion in Limine 


with Respect to Plaintiff’s Alleged Damages Expert Witness Designee Michael D. Royal.  Upon 


consideration of CCSD’s motions herein, I held, prior to trial, that Royal as the Plaintiff can testify 


as a witness, but not as an expert, on the issue of damages.   


 On December 6, 2021, CCSD filed a Motion to Strike Plaintiff’s Second Expert 


Designation and Testimony of Pledger M. “Jody” Bishop, III, MAI, SRA, AI-GRS, CRE 


(“Bishop”) and Petition for Expedited Review and Motion for Sanctions and Motion for 


Protective Order (“CCSD’s Motion to Strike Bishop”).  CCSD’s Motion to Strike Bishop sought, 


inter alia, to strike Bishop’s designation as an expert witness, to prohibit the testimony of Bishop 


as an expert witness on damages and prohibit further oral testimony by Bishop in any deposition, 


hearing or trial in this matter, specifically excluding any testimony beyond that contained within 


his deposition testimony taken on November 4, 2021.  In addition, on December 13, 2021, CCSD 


filed a Motion in Limine with Respect to Plaintiff’s Alleged Damages Expert Witness Designee 


Pledger M. “Jody” Bishop, III, MAI, SRA, AI-GRS, CRE.  Upon consideration of CCSD’s 
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motions herein, I held, prior to trial, that the Court would not exclude Bishop as a witness and 


would hold CCSD’s motions in abeyance until such time that he was actually called as a witness 


in this action. 


 On December 14, 2021, Royal filed a Motion in Limine to Exclude Defendant CCSD’s 


Expert Witness, Robert J. McGahey, III.  This Motion was denied. 


 On December 14, 2021, CCSD filed a Motion in Limine with Respect to Expert Witness 


Designee Michael Robinson, MAI, SRA.  There were no objections to this Motion and the Court 


granted the Motion.   


Findings of Fact  


 FKAC was established as a nonprofit corporation on January 24, 1901.  The mission of 


the FKAC was to provide a free kindergarten education to students whose parents could not afford 


to pay for a kindergarten program at a time when kindergarten programs cost money.  On 


February 5, 1971, upon petition of a majority of the Board of Directors of the FKAC, the South 


Carolina Secretary of State certified an amendment to the charter of FKAC pursuant to a 


Resolution, authorized and certified by a majority of the Board of Directors of FKAC, whereby 


FKAC resolved that “[i]n the event of dissolution, the residual assets of the Free Kindergarten 


will be turned over to Charleston School District #20, part of the South Carolina State School 


System for general use in this said Charleston School District #20.”  During the 20th century, 


public schools took on the role of providing kindergarten education to children in S.C.   


In 1967, the South Carolina General Assembly enacted Act 340, 1967 S.C. Acts 340.  Act 


340 created the Charleston County School District, which encompassed all of Charleston County.  


Act 340 consolidated the eight existing school districts located in Charleston County (including 


Charleston County School District #20) into the single and newly created county wide school 
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district to be known as the Charleston County School District.  Act 340 designated the Charleston 


County School District a body of politic and corporate as provided in Section 21-111 of the Code 


of Laws of South Carolina, 1962, and vested Charleston County School District “with all of the 


powers, duties, and assets” of the eight school districts. In addition to being vested with the assets, 


including real property assets, of the eight school districts, the Charleston County School District 


was expressly empowered to authorize the purchase or sale of land, the planning and construction 


of new school facilities, the maintenance and repair of existing buildings and grounds, and the 


development of long-range planning for physical facilities and the educational program in the 


county. The eight districts continued their existence as special districts for administrative 


purposes only as expressly set forth in Act 340 and were labeled “constituent districts”, including 


Charleston County School Constituent District #20, which covers downtown Charleston and 


encompasses the schools located on the Charleston peninsula. Under Sections 1, 6, 7 and 8 of Act 


340, the constituent districts retained their independent boards of trustees and independent 


administrative authority, subject in certain instances to the approval of the CCSD, over the very 


distinct and limited functions expressly delegated to the constituent districts in the Act.  These 


limited functions include: (1) employment and assignment of teachers or other professional 


employees; (2) employment of constituent district personnel; (3) pupil assignments and student 


discipline; and (4) limited oversight over school bus transportation.  Act 340, Sections 6, 7, and 


8. 


FKAC has not operated as a kindergarten since the early 2000’s.  Aside from 


miscellaneous personal property of de minimis value, the only known asset of the Free 


Kindergarten is real property and improvements located at 34 Pitt Street (the Property).  The sale 


of this Property will be the sale of all or substantially all of FKAC’s assets. 
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Plaintiff Royal testified that he first became aware of and interested in the Property at 34 


Pitt Street on December 3, 2011, when he was driving along Pitt Street and observed that the 


Property did not appear to be occupied or in active use.  Royal set out to determine who owned 


and controlled the Property and a staff person at the City of Charleston led him to June Murray 


Wells (“Wells”).  Thereafter, sometime between December 2011 and November 2012, Royal 


contacted Wells. The first time Royal visited the 34 Pitt Street Property with Wells occurred on 


November 4, 2012. The November 4, 2012 on site meeting with Wells was the first time Royal 


ever entered the Property.  


Royal testified he believed Wells was the sole person with authority to act on behalf of 


the Property owner, the FKAC.  He testified he relied on the fact that she was the only person 


with access to the Property and a key to the building. Royal further testified he relied on 


documents he believed indicated Wells had authority for FKAC.  The documents Royal testified 


he relied upon and introduced into evidence included:  


1) a letter dated November 12, 2010 from Mary Frances Jowers, Assistant Attorney 


General of the State of South Carolina to Wells and addressed to her home at Folly Beach. Royal 


testified this letter impressed him as evidence the State of South Carolina was standing behind 


Ms. Wells’ authority to do business on behalf of FKAC;  


2) an affidavit of Wells signed November 23, 2010 filed in Charleston County Probate 


Court action 2010-GC-10-0090 that same date in which Wells stated she was “the last living 


advisory member of the [FKAC] with “capacity” [not authority] to act on behalf of the [FKAC];  


3) a Probate Court Order from the Charleston County Probate Court action 2010-GC-10-


0090, dated December 7, 2010 (“Probate Court Order”). The Probate Court Order stated Wells 


was “the last living advisory board member of the [FKAC] with capacity [not authority] to act on 
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behalf of the [FKAC] . . . [and that] she is the only known person with capacity [not authority] to 


act on behalf of the [FKAC].  Royal testified he had relied upon the Probate Court Order in his 


belief that Wells was authorized to act on behalf of FKAC. 


In addition, Royal introduced as an exhibit a resolution of the FKAC he believed to contain 


multiple signatures of Wells, including her signature as Director of the FKAC.  However, Royal 


did not testify that he relied upon this document in his understanding or belief as to Wells authority 


to act on behalf of FKAC.  


The Court notes the affidavit of Wells relates to the status of operations and funding of 


the FKAC as of November 2010.  The affidavit does not address the authority of Wells to sell the 


last remaining asset of the FKAC. Likewise, the Court notes the Charleston County Probate action 


and resulting Probate Order concern the equitable deviation of the Marion Stuart Hanckel Trust 


and not the sale of FKAC’s remaining assets or Wells’ authority to enter into a contract for the 


sale of such asset. Finally, the Court notes the resolution of the FKAC relates to the opening of a 


bank account for the FKAC and the establishment of signatory authority thereunder with Wells 


signing as the “Director” of the FKAC.  There is no indication Wells signed this document as a 


member of the Board of Directors of FKAC and the resolution does not concern or authorize the 


sale of the Pitt Street Property as the remaining asset of the FKAC. 


On April 23, 2013, Royal and Wells, as “authorized agent” of the FKAC, signed a Real 


Estate Purchase and Sale Agreement (“Agreement”), drafted by Royal, for the real Property at 34 


Pitt Street, Charleston.1 The purchase price in the Agreement is $315,200.  The Agreement stated 


the closing date was to be April 9, 2018 “or on such prior date chosen by the Seller upon 


                                                           
1 Royal’s drafting of the Agreement included, inter alia, the drafting of FKAC’s signature block 


designating Wells as “authorized agent” of the FKAC. 
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reasonable notice to the purchaser.”  In the spring of 2013, Wells also received a Notice of Intent 


to purchase the Property for $400,000.00 from another party other than Royal. 


On April 23, 2013, Royal recorded a Memorandum of Purchase and Sale Agreement at 


the Charleston County Register of Deeds Office.  This Memorandum stated that the parties 


entered into an agreement for the purchase and sale of the Pitt Street Property.  The Memorandum 


did not include the sales price nor was it enrolled in the name of nor otherwise provided to the 


Attorney General of South Carolina or Charleston County School District. 


 Royal testified about his activity related to the Property from April 2013 to March 2018.  


He communicated with Wells, and in 2015, he began to communicate more with her son, Bill 


Wells.2  During this time, Royal noticed that the Property appeared to be taxable by Charleston 


County, and he took steps to make sure the Property remained tax-exempt.  Wells used the 


building on the Property for storage, and Royal offered to assist with packing and moving.  At 


one point, he began using the Property as his mailing address, but when he realized that the closing 


would not occur as soon as he thought, he stopped using it as his mailing address.  He 


communicated in writing with Wells that he desired to close on the Property.  Throughout this 


time, FKAC was never ready to close.    


By March 2018, FKAC retained Patrick Stringer as its closing attorney, and Royal had 


retained Treadwell Josey.  Prior to the proposed closing date, by letter of April 4, 2018, Stringer 


provided notice to the Attorney General’s Office of the proposed sale, including a copy of the 


Purchase and Sale Agreement, as required by S.C. Code Ann. § 33-31-1202(f).  This was the first 


                                                           
2   “Wells” continues to refer to June Murray Wells.  Bill Wells is referred to in this Order as 


“Bill Wells.”   
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notice the Attorney General received of the sale. Thereafter, Royal and Wells executed two 


addenda extending the closing date. 


After receiving notice of the proposed sale in April 2018, the Attorney General inquired 


about the sale and was provided the 2012 appraisal of Michael Robinson, MAI, SRI, of Charleston 


Appraisal Services,3 which valued the Property at $315,200 as of December 19, 2012.  The 


Attorney General contacted Robinson who completed another appraisal at the request of the 


Attorney General.  He determined the fair market value of the Property as of June 7, 2018, was 


$522,500.  At trial, he explained his opinion that the building had no value, and he took the cost 


of demolition into consideration in valuing the Property.  Despite its location in the downtown 


Charleston area, he did not believe that the building would be classified as a historic structure.  


He testified that the highest and best use of the Property would be residential.  Regarding how 


long an appraisal can be considered valid, he stated that lending institutions don’t like to use 


anything more than six months old, though sometimes other users will go up to a year, and 


sometimes a little more time can be acceptable.   


FKAC was never in a position to close as it would not agree to close without the Attorney 


General’s consent.  By letter of May 11, 2018, FKAC notified Royal that it would not close on 


the Property.  Royal filed this complaint against FKAC on December 4, 2018, alleging claims for 


specific performance and breach of the Agreement.  FKAC filed an answer on January 7, 2019.  


The Attorney General moved to intervene on January 28, 2019, and the CCSD moved to intervene 


on February 7, 2019.  A Form 4 Order was entered on June 7, 2019, granting both motions to 


intervene.  The Form Orders were followed by formal Orders entered on July 10, 2019, granting 


the AG’s Motion, and August 22, 2019, granting CCSD’s Motion.  On June 24, 2019, CCSD filed 


                                                           
3   At the trial, Mr. Robinson was qualified as an expert in the area of real estate appraising.   
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its Answer, Counterclaim and Crossclaim.  FKAC filed its Reply to Crossclaim and its Reply to 


Request for Declaratory Judgment of School District both on July 1, 2019. The AG filed its 


Answer to Royal’s Complaint, and Answer/Reply to CCSD’s Request for Declaratory Judgment 


on July 25, 2019, and Royal filed Plaintiff’s Reply to Intervenor Charleston County School 


District’s Counterclaim on August 16, 2019. 


Application of Facts and Conclusions of Law 


Motion for Nonsuit 


Following the testimony of Royal, as Plaintiff’s final witness in Plaintiff’s case in chief, 


the Attorney General moved for a nonsuit pursuant to Rule 41(b) of the SCRCP.  Rule 41(b) 


SCRCP allows a defendant to move for dismissal of any action on the ground that, upon the facts 


and the law, Plaintiff has shown no right to relief.  


As this is a motion for nonsuit in a nonjury action, the Court does not consider the evidence 


in the light most favorable to Royal in ruling upon the Attorney General’s Rule 41(b) motion.  


See Johnson v. J.P. Stephens & Co., Inc., 308 S.C. 116, 118, 417 S.E.2d 527, 529 (1992) (holding 


that in ruling upon a Rule 41(b) motion, it is not an error for the trial judge to fail to consider the 


evidence in the light most favorable to the non-moving party.) Instead, Rule 41(b) of the S. C. 


Rules of Civil Procedure allows the trial judge as the trier of fact to weigh the evidence, determine 


the facts and render a judgment against the Plaintiff if justified. 


As the trier of fact in this non-jury action, I have weighed the evidence presented by the 


Plaintiff, determined the facts, and hereby find that based upon the facts and the law, the Plaintiff 


has shown no right to relief. Accordingly, I grant the Attorney General’s motion for nonsuit. The 


court’s findings of fact and conclusions of law are detailed below as required when ruling upon 


the merits. Rule 52 (a), SCRCP. 
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1. Authority of June Murray Wells 


The Court finds that Wells had some authority but not absolute authority to act on behalf 


of the FKAC. To the extent Wells had some authority to act on behalf of FKAC, it was not 


statutory authority.  Instead, it arose because of her sole remaining position as somebody with 


knowledge about the FKAC.  Furthermore, the extent of Wells limited authority does not 


constitute actual, implied or apparent authority to enter into the Agreement on behalf of the FKAC 


for the sale of the Pitt Street Property. Whatever authority Wells had to sign the Agreement on 


behalf of FKAC, due to FKAC’s non-profit status as a public benefit corporation, her authority is 


subordinate to the public interest. 


2. Notice to Attorney General and Authority of Attorney General 


Pursuant to Section 33-31-1202(f), “[a] public benefit or religious corporation must give 


written notice to the Attorney General twenty days before it sells, leases, exchanges, or otherwise 


disposes of all, or substantially all, of its property if the transaction is not in the usual and regular 


course of its activities unless the Attorney General has given the corporation a written waiver of 


this subsection.”  I find that the Attorney General received proper notice of the proposed sale on 


April 4, 2018, when counsel for the FKAC provided written notice to the Attorney General’s 


Office.  This was the first notice provided to the Attorney General and it was the first time the 


Office was made aware of the Agreement.   


Section 33-31-141 governs notice under the South Carolina Nonprofit Corporation Act 


and applies to the written notice requirement of section 33-31-1202(f).  Section 33-31-141(b) 


states as follows: “Notice may be communicated in person; by telephone, telegraph, teletype, 


facsimile transmission (FAX), or other form of wire or wireless communication; or by mail or 


private carrier. If these forms of personal notice are impracticable, notice may be communicated 
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by a newspaper of general circulation in the area where published; or by radio, television, or other 


form of public broadcast communications.”   


Royal argues that adequate notice was provided when a Memorandum of Purchase and 


Sale Agreement, which did not include the sale price or the contract itself, was filed with the 


Charleston County Register of Deeds on April 23, 2013.  I find that this did not provide notice, 


as the Attorney General was not aware of the proposed sale until April 4, 2018.  Moreover, this 


filing did not provide effective or statutory notice to the Attorney General because it did not meet 


the requirements of section 33-31-141(b).  Also, CCSD was not listed on the 2013 document 


recorded with the Charleston County Register of Deeds nor was the document sent to the CCSD 


or the Attorney General at the time of the filing. 


As stated in the Order granting the Attorney General’s Motion to Intervene, filed July 10, 


2019, “[t]he AG's role in supervising public charities and charitable trusts is well established in 


South Carolina.”  S.C. Code Ann § 1-7-130 provides “The Attorney General shall enforce the due 


application of funds given or appropriated to public charities within the State, prevent breaches 


of trust in the administration thereof . . .” S.C. Code § 62-7-405 governs charitable trusts and 


provides in relevant part: “(a) A charitable trust may be created for the . . . advancement of 


education . . . or other purposes, the achievement of which purposes is beneficial to the community 


. . . (c) The settlor of a charitable trust, the trustee and the Attorney General, among others may 


maintain a proceeding to enforce the trust.”  “The Attorney General is the proper party to protect 


the interests of the public at large in the matter of administering or enforcing charitable trusts.”  


Epworth Children's Home v. Beasley, 365 S.C. 157, 616 S.E.2d 710 (2005).  Watson v. Wall, 229 


S.C. 500, 93 S.E.2d 918 (1956).  
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Regarding section 33-31-1202(f), “[t]he cardinal rule of statutory interpretation is to 


ascertain and effectuate the intention of the legislature.” Chem–Nuclear Sys., LLC v. S.C. Bd. of 


Health and Envtl. Control, 374 S.C. 201, 205, 648 S.E.2d 601, 603 (2007).  “The Court must 


presume the Legislature intended its statutes to accomplish something and did not intend a futile 


act.”  Duvall v. S.C. Budget and Control Bd., 377 S.C. 36, 42, 659 S.E.2d 125, 128 (2008); see 


State ex rel. McLeod v. Montgomery, 244 S.C. 308, 314, 136 S.E.2d 778, 782 (1964) (“In seeking 


the intention of the legislature, we must presume that it intended by its action to accomplish 


something and not to do a futile thing.”). The legislature intended S.C. Code Ann. § 33-31-1202(f) 


to have a purpose, and the logical conclusion is that this purpose was to notify the Attorney 


General and provide him with an opportunity to be heard.  An interpretation that does not allow 


the Attorney General to be heard would render the statute meaningless and would be contrary to 


rules of statutory interpretation.   


There are several South Carolina cases discussing the AG's role in protecting the interests 


of the public at large in matters involving the sale of all, or substantially all, of the assets of a 


nonprofit corporation.  In South Carolina Dept. of Mental Health v. McMaster, 372 S.C. 175, 642 


S.E.2d 552 (2007), the Supreme Court accepted in its original jurisdiction an action as to whether 


certain property owned by the Department of Mental Health was held in trust, and whether and 


under what conditions it could be sold.  The subsequent circuit court action seeking approval of 


the sale was South Carolina Department of Mental Health, as Trustee, v. Alan Wilson, Attorney 


General, et al., 2011-CP-40-00875.  In this action, the Department sought court approval of the 


sale of the property impressed with a charitable trust that had been the subject of the Supreme 


Court action of 2007.  The Court approved the sale of the property after expert testimony from an 
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appraiser which showed that the sale price was consistent with his opinion about the value of the 


property.   


  In Sisters of Charity v. Alan Wilson, Attorney General of South Carolina, et al., No. 


2016-CP-40-00087, Providence Hospital, a nonprofit, sought to sell substantially all of its assets 


outside the ordinary course of business and obtained a contemporaneous appraisal which it 


provided to the AG along with notice of the sale as required by section 33-31-1202(f). The AG 


advised the parties it required court approval of the sale at the proposed price, although the price 


fell within the range of values in the appraisal. The Sisters of Charity court stated as follows: “The 


Attorney General is a party to this matter in his parens patriae capacity in accordance with his 


common law and statutory authority to protect the public interest and to enforce the due 


application of those funds given or appropriated to any charitable trust, and to protect the interests 


of the public at large in the matter of administering or enforcing charitable trusts.”  See Order of 


January 27, 2016, in Sisters of Charity, supra (citing S.C. Dept. Mental Health v. McMaster, 372 


S.C. 175, 642S.E.2d 552 (2007); Epworth Children's Home, supra: Furman University v. 


McLeod, 238 S.C. 475, 120 S.E.2d 865 (1961); and S.C. Code Ann. §§ 1-7-130 and 62-7-405(c)).  


The Plaintiff contends that the Attorney General’s authority pursuant to section 33-31-


1202(f) is “detrimental to the public benefit” and means that “the public will never be able to rely 


upon or attempt to enforce any real estate contract entered into with a nonprofit corporation.”  I 


disagree.  I find that the Attorney General is protecting the public interest and has the authority 


to do so. I also note that the statute only applies to the sale, lease, exchange, or other disposal of 


“all, or substantially all, of its property if the transaction is not in the usual and regular course of 


its activities[.]” Accordingly, notice is only required in these limited situations, not all transactions 


involving a nonprofit.  Further, the notice must be given 20 days before a sale, unless the Attorney 
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General has given the corporation a written waiver.  This indicates that the nonprofit can either 


get a waiver or provide sufficient information, and this needs to be done only 20 days prior to any 


sale.  Contrary to the Plaintiff’s contention, the statute does not hurt the public or nonprofits, but 


rather helps ensure that charitable assets stay within the charitable stream and protects the interest 


of the public. 


There have been several actions involving the sale of assets of a nonprofit which involved 


the Attorney General.  In Sloan Brothers v. Resurrected Treasure Ministries, the Attorney General 


was named as a party in a foreclosure action because, as the Plaintiff explained in the Complaint 


filed on October 14, 2020, the party being foreclosed upon was a nonprofit and the action involved 


the sale of all, or substantially all, of its assets.  See Sloan Brothers v. Resurrected Treasure 


Ministries, 2020-CP-23-04725, Complaint, paragraph 10.   


Courts have approved the sale of assets of a nonprofit in other instances that did not 


specifically relate to notice pursuant to section 33-31-1202(f).  Although these actions were not 


specifically related to the statute at issue in the present case, they show the importance of notice 


to the Attorney General and court approval in connection with a nonprofit sale of assets.  The 


cases also show that the Attorney General is the appropriate party to protect the public interest in 


connection with the sale of nonprofit assets.  These cases include the following:  


 Calhoun County Museum and Cultural Museum v. St. Matthew’s Parish 


Episcopal Church and Alan M. Wilson, Attorney General of South Carolina, 


2010-ES-09-00029.  This Plaintiff requested the Court confirm whether a 


Museum and Church had authority to sell their interests in a tract of land.  In its 


Order for Declaratory Judgment regarding the Sale of Real and Personal 


Property, filed January 25, 2021, the Probate Court found that the nonprofit 


could sell certain property and ordered that the proceeds be “held in Trust for 


the benefit of the Church [and] shall be used to further the purposes of the 


Church’s said trust.”  


   


 Baptist Foundation of South Carolina, as Trustee, v. Baptist Foundation of 


South Carolina, et al., 2014-GC-26-22, 2013-ES-26-00279, In its Order 
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Construing Will and Codicil, Declaration of Endowment, Modification of 


Trust, and Authorization to Sell Real Property, filed April 1, 2014, the Court 


found that the nonprofit was able to sell certain real estate “subject to Court 


approval of the ultimate sales price[.]”   


 


 In its Order Approving Purchase and Sale Agreement and Authorizing and 


Directing Sale of Real Property, filed September 30, 2019, in the above Baptist 


Foundation case, the Court reviewed a proposed real property transaction where 


there were two contracts under consideration.  Regarding one contract, the court 


stated that it “cannot find support for the acceptance and approval of the 


[contract] where there is no appraisal or evidence that can support such a low 


purchase price.” In the case, the proposed price of $120,000.00 was less than 


two appraisals finding the fair market value at $195,000 and $197,000. The 


Court approved another sale at a higher price.  The Court noted that it had 


accepted and approved prior sales of Trust real property at 88% of fair market 


value and 125% of fair market value.   


 


Regarding the sale of nonprofit assets, the Attorney General is concerned with whether 


the fair market value of the assets is maintained in the “charity stream” - so that the full value of 


the assets continues to be perpetually dedicated for charitable purposes.   Ensuring that a proper 


valuation of the assets is accomplished is vitally important to protect this interest. An 


undervaluation, as would be the case involving a sale for less than fair market value, provides a 


benefit to private interests to the detriment of the public. For example, a sale following an 


undervaluation of a non-profit’s assets results in a “gift” to the buyer of the difference between 


market value and the consideration based on an improper valuation. Such a “gift” to a private 


individual or for-profit entity may also constitute illegal “private inurement” under federal tax 


laws, for which the IRS assesses severe penalties and possible revocation of the entity’s federal 


tax exemption. See John W. Vinson, The Charity Oversight Authority of the Texas Attorney 


General, 35 St. Mary’s L.K. 243 (2004) (discussing the importance of valuation in the Attorney 


General’s review of a nonprofit conversion/sale).  


 For these reasons, I find that the Attorney General received the required notice, and he 


had a right to be heard and object to the sale of the nonprofit’s assets at issue in this action.   


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2022 M


ar 31 9:10 A
M


 - C
H


A
R


LE
S


T
O


N
 - C


O
M


M
O


N
 P


LE
A


S
 - C


A
S


E
#2018C


P
1005739







16 
 


3. The Agreement is contrary to public policy and therefore void. 


 I find that the sales price is less than fair market value and is contrary to public policy. 


The Attorney General had a reasonable basis to object to the sale, and he did so appropriately.  


Given these facts, the proposed sale under the terms of the 2013 Agreement is denied.   


The fair market value is the price that a seller is willing to accept, and a buyer is willing 


to pay on the open market and in an arm's-length transaction; it is the point at which supply and 


demand intersect.  Black’s Law Dictionary 11th ed. 2019.  In the Agreement signed April 23, 


2013, the sale price was $315,200.  Royal testified that this was consistent with the appraisal of 


Mr. Robinson of December 19, 2012.  Significantly, the parties did not give notice to the AG until 


April 2018, and FKAC did not indicate any willingness to close until that time.  In fact, once 


notice was provided to the AG and he declined to consent, then FKAC declined to proceed with 


the sale.  Accordingly, there was never a willing seller, authorized by law, in connection with the 


Agreement.   


Regarding fair market value, Robinson testified that the “shelf life” of an appraisal could 


vary depending on the needs of a client.  He explained that lending institutions do not like to use 


anything more than six months old, though sometimes other users will go up to a year or a bit 


longer.  Here, the Agreement was signed approximately four months after the appraisal.  


However, per the terms of the Agreement, the closing date to be April 9, 2018, or on “such prior 


date chosen by the Seller upon reasonable notice to the Purchaser.”  I find that the sale price of 


$315,200 was not fair market value by the time the Seller began to take steps to proceed with 


closing, such as hiring counsel.  I also note there was testimony that Wells received another offer 


of $400,000 to purchase the Property around the same time as the Royal offer, significantly more 


than the Agreement price.  Further, by the time the Attorney General received notice and the 
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parties were moving toward closing, the original appraisal was five years old.  By the time the 


parties were seeking to schedule the closing, the same appraiser determined the fair market value 


was $522,500.00 - a 65% increase over the 2013 sales price!   


In the present case, the FKAC is a nonprofit corporation registered with the South Carolina 


Secretary of State.  The Nonprofit Corporation Act explains that a “corporation” means a public 


benefit, mutual benefit, or religious corporation.  This means that the entity cannot provide a 


private benefit.  However, selling an asset for less than fair market value provides a private benefit 


to the buyer.  In the present case, Royal, a private citizen, would receive as a benefit the difference 


in the fair market value and the purchase price.  This benefit is a loss to the FKAC and ultimately 


a loss to the public, as it prevents the assets from remaining in the “charity stream.”    


In American Campaign Academy v. Commissioner, 92 T.C. 1053 (1989), the U.S. Tax 


Court provided a definition of private benefit: “nonincidental benefits conferred on disinterested 


persons that serve private interests.”  In the present case, the sale of the Property for less than fair 


market value would provide a nonincidental benefit to Michael Royal, a disinterested person, and 


thus serve his private interest rather than any public interest of FKAC. The Tax Court noted that 


a nonprofit’s conferral of benefits on disinterested persons may cause it to serve a private interest 


rather than a public one, as required by section 1.501(c)(3) of the Internal Revenue Code.4  See 


also Anclote Psychiatric Ctr., Inc. v. Comm’r, 76 T.C.M. (CCH) 175 (T.C. 1998), aff'd sub nom, 


Anclote Psychiatric v. Comr. of IRS, 190 F.3d 541 (11th Cir. 1999), (finding that a sale for less 


than fair market value resulted in a “prohibited inurement”).  The fact that the contract is less than 


fair market value is an indicator that the sale itself is against public policy, as value would be lost 


to the public.   


                                                           
4   The authority governing 501(c)(3) organizations provides guidance about nonprofits.   The FKAC is not a 


501(c)(3) entity at this time.   
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In addition to the fact that the sale price was below fair market value, I find the totality of 


the circumstances indicates that the Agreement was void as against public policy.  Another area of 


concern for the Court is the unequal bargaining position of the parties to the Agreement, especially 


related to real estate.  Royal has a law degree and is a licensed attorney in New York State.  He 


holds a JD and MBA from the University of Virginia and a Masters in Real Estate Finance from 


the University of Cambridge.  Wells, born in 1934, was a College of Charleston graduate.  She 


taught kindergarten for 40 years at the FKAC, and she was the Director of The Confederate 


Museum in Charleston for 40 years.  Royal’s real estate and educational background appeared to 


put him in an unequal bargaining position to Ms. Wells. 


The Court notes several unusual provisions in the contract.  First, paragraph 6 provides 


that if the seller were unable to provide documentation of Wells’ authority to sell the Property, 


the parties agreed to petition the Court to establish her authority, with purchaser bearing any court 


costs.  This indicates that Plaintiff had questions as to her authority at the time he authored the 


Agreement, as the language would not be needed if her authority was clear.   


Another unusual provision, in paragraph 7 of the Agreement, states that if the “Purchaser, 


in his sole discretion, determines that a purchase of the Property is not suitable for himself 


financially, he shall not have any obligation to close the Agreement, and the Agreement shall 


terminate.”  This allows the Purchaser to get out of the contract, but there is no comparable 


provision for the seller.  Royal, author of the Agreement, admitted that this was “almost like an 


option” but said “it is not exactly the same.”  He agreed it created a great deal of discretion for 


himself as the purchaser.   


Other provisions noted in the testimony included the following: (1) pursuant to paragraph 


4, the seller was to convey title by limited warranty deed, rather than general warranty deed; and 
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(2) pursuant to paragraph 5, should title to the property be defective, the Seller would not be in 


default of the Agreement. 


“Determining whether a contract is void as against public policy is generally a question 


of law for the Court.”  Palmetto Mortuary Transp., Inc. v. Knight Sys., Inc., 424 S.C. 444, 459, 


818 S.E.2d 724, 733 (2018).  In the present case, the contract is void because it is against public 


policy.  Most significantly, the fact that a nonprofit is selling property for significantly less than 


fair market value is a sufficient reason to find that the contract cannot be enforced.  The above 


aspects of the contract also provide additional reasons for the court to find the contract is against 


public policy.  Even if any one individual factor would not be sufficient, the totality of the 


circumstances indicate that the contract is against public policy.  See 30 S.C. Jur. Contracts § 4 


(“As a general rule, agreements or contracts against established public policy are also illegal and 


will not be enforced.”). 


 While two private individuals may agree to a price that is less than fair market value and 


may have unusual provisions in their contract, the situation is different for a nonprofit.  This is 


why notice to the Attorney General is important and required by statute. “Freedom of contract is 


subordinate to public policy, and agreements that are contrary to public policy are illegal.” 


Nationwide Mut. Ins. Co. v. Rhoden, 398 S.C. 393, 728 S.E.2d 477 (2012). While private parties 


are free to contract as they desire, when the public interest is involved, such as here in the sale of 


all of a nonprofit’s remaining assets, public policy trumps the freedom of contract.    


 Our Supreme Court has recognized “the general rule that courts will not enforce a contract 


which is violative of public policy, statutory law, or provisions of the constitution.”  W & N Const. 


Co. v. Williams, 322 S.C. 448, 450, 472 S.E.2d 622, 623 (1996).  The Court explained as follows 


in Wiggins v. Postal Telegraph Co., 130 S.C. 292, 125 S.E. 568 (1924): “We know of no principle 
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of law based upon comity or interstate commerce transactions, which would require a state court 


to recognize the validity of a contract which under its laws is declared to be against public policy, 


immoral and void.”  The Court explained in Berkebile v. Outen, 311 S.C. 50, 54, 426 S.E.2d 760, 


762 (1993), as follows: “South Carolina law is well established on this point. The general rule is 


that courts will not enforce a contract which is violative of public policy, statutory law, or 


provisions of the Constitution.”  


 Because the Agreement violates public policy, it is contrary to law.  As explained in 


Hinnant v. S. Ry. Co., 113 S.C. 19, 100 S.E. 709, 709 (1919), “[n]either the conductor, the 


engineer, nor the defendant itself can make a contract in violation of law, or waive the 


requirements of the law.”  Similarly in the present case, the parties cannot make a contract in 


violation of law.  In Ricks v. Ficken, 280 S.C. 294, 295, 312 S.E.2d 715, 715–16 (1984), the Court 


found that a contract entered into pursuant to an unconstitutional statue was “repugnant to public 


policy and void.” 


The Residual Assets of FKAC Shall Inure to Charleston County School District 


Upon Its Dissolution 


 


  In 1967, the South Carolina General Assembly enacted Act 340, 1967 S.C. Acts 340.  Act 


340 created the Charleston County School District (CCSD), which encompassed all of Charleston 


County. Id. Act 340 consolidated the eight school districts into the single and newly created 


county wide school district known as the Charleston County School District.  Id.  The Supreme 


Court of South Carolina has expressly declared that, except as to Section 11 therein5, Act 340 is 


                                                           
5 Section 11 of Act 340 provides as follows:  SECTION 11.  Not to assume bonded indebtedness of present school 


districts—The Charleston County School District shall not assume any bonded indebtedness incurred prior to July 1, 


1968, by any of the present school districts.  The bonded debt of the present school districts incurred prior to July 1, 


1968 shall remain the obligations of the respective constituent districts after July 1, 1968 which shall continue to be 


taxed accordingly. 
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constitutional and legally valid in all respects.  Smythe v. Stroman, 251 S.C. 277, 162 S.E. 2d 168 


(S.C. 1968). Act 340 designated the Charleston County School District a body of politic and 


corporate as provided in Section 21-111 of the Code of Laws of South Carolina, 1962, and vested 


CCSD “with all of the powers, duties, and assets” of the eight school districts.  Id.   


In addition to being vested with the assets, including real property assets, of the eight 


school districts, the Charleston County School District was expressly empowered to authorize the 


purchase or sale of land, the planning and construction of new school facilities, the maintenance 


and repair of existing buildings and grounds, and the development of long-range planning for 


physical facilities and the educational program in the county.  Id., Section 5. (10).    


 The eight districts continued their existence as special districts for administrative purposes 


only as set forth in Act 340 and were labeled “constituent districts.”  Id., Section 1.  Charleston 


County School District #20 is one of the eight constituent school districts and it encompasses the 


schools located on the Charleston peninsula.  Under Section 1 of Act 340, the constituent districts 


retained their independent boards of trustees and independent administrative authority, subject in 


certain instances to the approval of the CCSD, over the very distinct and limited functions 


expressly delegated to the constituent districts in the Act.  This very limited and specific authority 


reserved to the eight Constituent School Districts is expressly set forth in Sections 6, 7 and 8 of 


Act 340 and includes: (1) employment and assignment of teachers or other professional 


                                                           
The Smythe Court held that South Carolina case law and Section 21-114.3 of the Code of Laws of South Carolina, 


1962 [now codified as §59-17-70 of the 1976 Code] invalidated the provisions of Section 11 of Act 340 on the 


grounds that a consolidated school district which succeeds to all of the assets and properties of the constituent districts 


must likewise assume their bonded debt.  Thus, the Smythe Court ordered that the outstanding bonded debt of the 


existing eight school districts of Charleston County shall be assumed on July 1, 1968, by the newly formed Charleston 


County School District.  The Smythe Court declared Act 340 to be valid in all respects after the striking of Section 


11.   
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employees; (2) employment of constituent district personnel; (3) pupil assignments and student 


discipline; and (4) limited oversight over school bus transportation.6  


 In summary, pursuant to Act 340, all fiscal and administrative powers and duties, as well 


as all assets held by the eight school districts were absorbed by and vested in the CCSD, saving 


only those narrow administrative functions for the constituent districts cited above.  See e.g., 


Stewart v. Charleston County School District, 386 S.C. 373, 688 S.E. 2d 579 (Ct. App. 2009)  and 


Act 340.  None of these limited functions reserved to the eight Constituent School Districts retain 


or grant property rights to the constituent school districts.  Instead, all assets of the constituent 


school districts, including all real and personal property, pass to and become the property of the 


Charleston County School District. 


 Therefore, with respect to the issue before this Court, Act 340 divests Charleston County 


School District #20 of any ownership in the residual assets of Free Kindergarten.  Instead, upon 


dissolution, the residual assets of Free Kindergarten shall pass to the Charleston County School 


District pursuant to Act 340.  The Receiver, upon conclusion of this matter, shall be authorized 


to provide the residual funds to the CCSD and shall see that the funds are used by the School 


District for their original intended benefit – for the use and benefit of the children of Charleston 


County who attend its kindergarten schools. 


 


 


                                                           
6 Since Act 340’s enactment, the powers of the constituent districts have been reduced; ultimately, in 2007 Sections 


6 and 8 of the Act were deleted, and the CCSD Board was vested with complete power to employ and assign teachers 


and personnel for the efficient operations of schools as well as the complete control over the appointment of 


principals.  Act No. 131, 2007 S.C. Acts 1390-91. 
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Attorney’s Fees   


 Both CCSD and FKAC asked for an award of attorney’s fees in this action. “The general 


rule is that attorney’s fees are not recoverable unless authorized by contract or statute.” Seabrook 


Island Prop. Owners' Ass'n v. Berger, 365 S.C. 234, 238, 616 S.E2d 431, 434 (Ct. App. 2005).  


“In South Carolina, the authority to award attorney’s fees can come only from a statute or be 


provided for in the language of a contract. There is no common law right to recover attorney’s 


fees.”  Id. 


As to CCSD, Royal moved to strike CCSD’s request for attorney’s fees. I find that there 


is no contract or statutory basis, including any equitable basis under the South Carolina 


Declaratory Judgment Act, to award attorney’s fees to CCSD.  Accordingly, I grant the motion 


to strike the request for attorney’s fees.  


 As to FKAC, counsel submitted an attorney’s fee affidavit, with billing records of counsel 


attached.  As stated in his affidavit, Patrick F. Stringer, Esq., was counsel to FKAC in this action.  


To date, the legal fees and costs for FKAC are $46,956.79 which this court finds reasonable.  


FKAC was required to defend this action and incur attorney’s fees as a result of its refusal to close 


without the consent of the Attorney General- a point repeatedly made by FKAC’s counsel and 


which position has prevailed herein.  I find that counsel for FKAC provided competent 


representation throughout this matter, is well-known by this court which finds him highly 


qualified and that his services meet the criteria of the 6-prong test set forth in Baron Data Systems 


v. Loter, 297 S.C. 382, 377 S.E. 2d 296 (1989). Accordingly, Mr. Stringer is entitled to be paid 


his fees by his client from the proceeds of the sale of 34 Pitt Street.   
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 I further find the Receiver, Joseph K. Qualey, shall be paid his Receiver’s fees from the 


proceeds of the sale of the Property, as stated in accordance with this Court’s Order of 


Appointment filed February 22, 2021. 


Sale of Property 


 I authorize the Receiver to market and sell the Property, for a price that must be approved 


by the Court after notice to the Attorney General pursuant to section 33-31-1202(f).  I note that 


bond will need to be posted by Plaintiff if there is an appeal of this action on his behalf.  As 


ordered in the Order Appointing the Receiver, the Receiver cannot sell the Receivership Property 


without the express approval of this Court.  As also noted in that order, the sale, any contract for 


sale, and any closing statement shall be subject to express approval by this Court; and the sale of 


the Receivership Property shall be free and clear of all liens and encumbrances. Upon receipt of 


the proceeds of the sale of the Property, the Receiver shall deposit all funds in his firm’s trust 


account for distribution as indicated herein.  


Dissolution of FKAC 


 Upon sale of the Property, the Receiver shall execute and file documents necessary with 


the South Carolina Secretary of State for the dissolution of FKAC. Upon completion of the 


dissolution of FKAC, the Receiver shall provide a final report and accounting to the Court for 


approval prior to discharge of the receiver pursuant to the terms of the Order Appointing Receiver 


for Defendant Free Kindergarten Association of Charleston. 


Proceeds of the Sale of the Property 


Upon dissolution of the FKAC and approval of the final report and accounting by the 


Court, the Receiver shall pay the residual proceeds of the sale of the Property, less all deductions 


from the sales proceeds as allowed herein, to the Charleston County School District as the proper 
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and lawful recipient of the residual assets of FKAC. Further, the Receiver shall be authorized to 


see that the funds are used by the School District for their original intended benefit – for the 


support and benefit of the children of Charleston County who attend its kindergarten schools. 


 


AND IT IS SO ORDERED this __________ day of March, 2022. 


 


_______________________________ 


Mikell R. Scarborough 


Master-In-Equity 


Charleston, South Carolina 
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Exhibit “2” 


 


July 18, 2022 Order Denying Plaintiff's Motion to 


Reconsider 
 


 


 


 


Plaintiff/Appellant Michael D. Royal’s Notice of Appeal 
 


 
Michael D. Royal 


v. 


Free Kindergarten Association of Charleston, 


The Attorney General of the State of South Carolina, 


 and the Charleston County School District 


 


Charleston County Court of Common Pleas Case No. 2018-CP-10-05739 


Appellate Case No. 2022-___________ 
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STATE OF SOUTH CAROLINA  )     IN THE COURT OF COMMON PLEAS 


      ) 


COUNTY OF CHARLESTON  ) C.A. No.: 2018-CP-10-5739 


        


Michael D. Royal, )  


 ) 


Plaintiff, )   


 )   


v. )   


) ORDER DENYING PLAINTIFF’S  


)  MOTION TO RECONSIDER  


Free Kindergarten Association of  )  


Charleston,                                       )   


)            


 Defendant, )   


      )  


The Attorney General of the State of   )  


South Carolina and The Charleston   )  


County School District   ) 


 ) 


Intervenors  ) 


____________________________________) 


 


This matter comes before the Court on Plaintiff’s Motion to Reconsider and Amended 


Motion to Reconsider the Court’s March 31, 2022 Order granting a nonsuit of this case.  This 


case came before me as Master in Equity for trial on December 15, 2021, and concerns real 


property located at 34 Pitt Street in Charleston, South Carolina (the “Property”).  Thereafter, on 


the afternoon of March 30, 2022, the Court signed a formal order granting nonsuit, dismissing the 


case pursuant to Rule 41(b), SCRCP (the “Order of Non-Suit”).  The Court filed the Order of 


Non-Suit on March 31, 2022. 


On the afternoon of March 30, 2022, Plaintiff’s counsel filed a letter with the Court 


raising, inter alia, various items that Plaintiff requested the Court consider related to several 


substantive issues addressed in proposed orders of nonsuit that had been submitted by Intervenors, 


the Attorney General of the State of South Carolina and Charleston County School District, as 


well as correspondence from counsel for Charleston County School District related thereto.    
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On April 8, 2022, Plaintiff filed his Motion to Reconsider.  On April 10, 2022, Plaintiff 


filed his Amended Motion to Reconsider.  Plaintiff filed both motions pursuant to Rule 59(e), 


SCRCP (collectively, “Plaintiff’s Motions to Reconsider”).  


On May 20, 2022, Charleston County School District filed its Memorandum in Opposition 


to Plaintiff’s Amended Motion to Reconsider.       


A hearing was held on May 20, 2022 to consider, inter alia, Plaintiff’s Motions to 


Reconsider, along with all filings related to these two motions as well as oral argument during the 


hearing.  Present at the hearing were Jeffrey S. Tibbals, Esq. for Plaintiff Michael D. Royal 


(“Royal”); Patrick F. Stringer, Esq., for Defendant Free Kindergarten Association of Charleston 


(“FKAC”); Mary Frances Jowers, Assistant Deputy Attorney General, for Intervenor South 


Carolina Attorney General’s Office (“Attorney General” or “SCAG”)  and A. Bright Ariail, Esq. 


for Intervenor Charleston County School District. Also attending were Joseph K. Qualey, Esq., 


Receiver, and William Zachary Smith, Esq., an attorney in the Receiver’s law firm.   


The Supreme Court of South Carolina has recognized “two basic situations in which a 


party should consider filing a Rule 59(e)[SCRCP] motion.”  Elam v. S.C. Dep’t of Transp., 361 


S.C. 9, 24, 602 S.E.2d 722, 780 (2004).  Under the rule, “[a] party may wish to file such a motion 


when she believes the court has misunderstood, failed to fully consider, or perhaps failed to rule 


on an argument or issue, and the party wishes for the court to reconsider or rule on it.”  Id. But 


“[a] party must file such a motion when an issue or argument has been raised, but not ruled on, in 


order to preserve it for appellate review.”  Id.    In his Rule 59(e) motions, Plaintiff asks the Court 


to reconsider and alter or amend its Order dated March 31, 2022, based upon the grounds set forth 


in his motions, including alleged errors of omitted rulings on certain motions made prior to and/or 


during trial and alleged errors in the Court’s findings of facts and conclusions of law. 
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In consideration of Plaintiff’s requests for consideration, the Court conducted a 


comprehensive review of Plaintiff’s Motions to Reconsider under the standards of Rule 59(e), 


SCRCP.  The Court’s review of Plaintiff’s Motions to Reconsider included a detailed review of 


each alleged error as enumerated and fully briefed by Plaintiff in both motions.  Also, the Court 


reviewed Charleston County School District’s Memorandum in Opposition to Plaintiff’s 


Amended Motion to Reconsider.  Further, the Court reviewed the full certified transcript of the 


trial held on December 15, 2021.  Finally, the Court considered oral arguments at the hearing 


related to certain items contained in Plaintiff’s Motions to Reconsider.  In conducting its full 


review, the Court reviewed all matters properly encompassed in its decision, including its Pre-


Trial Rulings, Findings of Fact, and Application of Fact and Conclusions of Law thus allowing 


the Court the opportunity to alter or amend its judgment after consideration of all relevant facts, 


law and arguments if errors were found.  See Id.; Arnold v. State, 309 S.C. 157, 420 S.E.2d 834 


(1992) (purpose of Rule 59(e), SCRCP, to alter or amend the judgment is to request the judge to 


reconsider matters properly encompassed in a decision on the merits). 


After full review and consideration of Plaintiff’s Motions to Reconsider as set forth above, 


the Court finds the following: 


1. I find that Plaintiff’s Motions to Reconsider are timely made. 


2. Plaintiff’s Motions to Reconsider assert that the Order omitted rulings on the 


following motions made prior to and/or during trial; specifically, a) CCSD’s 


discovery Motion to Reconsider and to Alter or Amend filed December 10, 2021; 


and b) CCSD’s trial Motion in Limine with Respect to Plaintiff’s Pre-Trial Brief 


Claims of a Lack of Standing and the Non-Existence of a Justiciable Controversy 
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Involving Charleston County School District filed December 13, 2021.  I find that 


this Court’s rendering of a nonsuit of the Plaintiff’s case at trial consistent with the 


findings and conclusions set forth in its Order of Non-Suit renders these motions 


moot. 


3. Plaintiff’s Motions to Reconsider assert that the Order contains erroneous findings 


of fact and conclusions of law. I find that the Court’s full review of the enumerated 


grounds for reconsideration asserted by Plaintiff in Plaintiff’s Motions to 


Reconsider did not disclose any errors in the findings of fact or conclusions of law 


contained in the Court’s Order of Non-Suit. 


4. In sum, Plaintiff has not articulated any basis or grounds for reconsideration, 


alteration or amendment of the Court’s Order of Non-Suit. Exercising its sound 


discretion, the Court reaffirms its prior Order of Non-Suit and the Pre-Trial 


Rulings, Findings of Fact and Application of Fact, and Conclusions of Laws set 


forth therein.  Plaintiff’s Motion to Reconsider and Amended Motion to 


Reconsider are therefore DENIED.   


 


 


AND IT IS SO ORDERED this _______ day of _______, 2022. 


 


_______________________________ 


Mikell R. Scarborough 


Master-In-Equity 


Charleston, South Carolina 
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Exhibit “3” 


 


July 18, 2022 Order Regarding Motion to  


Exclude and Strike 
 


 


 


 


Plaintiff/Appellant Michael D. Royal’s Notice of Appeal 
 


 
Michael D. Royal 


v. 


Free Kindergarten Association of Charleston, 


The Attorney General of the State of South Carolina, 


 and the Charleston County School District 


 


Charleston County Court of Common Pleas Case No. 2018-CP-10-05739 


Appellate Case No. 2022-___________ 
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STATE OF SOUTH CAROLINA  )     IN THE COURT OF COMMON PLEAS 


      ) 


COUNTY OF CHARLESTON  ) C.A. No.: 2018-CP-10-5739 


        


Michael D. Royal, )  


 ) 


Plaintiff, )   


 )   


v. )   


) ORDER REGARDING MOTION TO  


)  EXCLUDE AND STRIKE  


Free Kindergarten Association of  )  


Charleston,                                       )   


)            


 Defendant, )   


      )  


The Attorney General of the State of   )  


South Carolina and The Charleston   )  


County School District   ) 


 ) 


Intervenors  ) 


____________________________________) 


 


This matter comes before the Court on Defendant Charleston County School District’s 


Motion to Exclude and Strike.  This case came before me as Master in Equity for trial on 


December 15, 2021, and concerns real property located at 34 Pitt Street in Charleston, South 


Carolina (the “Property”).  Thereafter, on the afternoon of March 30, 2022, the Court signed a 


formal order granting nonsuit, dismissing the case pursuant to Rule 41(b), SCRCP (“Order of 


Non-Suit”).  The Court filed the Order of Non-Suit on March 31, 2022. 


On the afternoon of March 30, 2022, Plaintiff’s counsel filed a letter with the Court 


raising, inter alia, certain items that Plaintiff requested the Court consider related to various 


documents it had filed with the Charleston County Clerk of Court, designated by Plaintiff as 


“[Plaintiff’s] exhibits admitted at the trial of this action.”  Prior, on the morning of March 30, 


2022, Plaintiff had filed a letter with the Charleston County Clerk of Court (“Clerk of Court”), 


filing what he claimed to be “ . . . his exhibits admitted at the trial of the action” (“Plaintiff’s 
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Exhibit Letter”). Plaintiff’s Exhibit letter to the Clerk of Court included an index of those 


documents being filed as his designated “trial exhibits.” 


On April 8, 2022, Charleston County School District (“CCSD”) filed a letter with the 


Court responding, inter alia, to Plaintiff’s counsel’s letters to the Court and the Clerk of Court 


regarding Plaintiff’s purported trial exhibits (“CCSD’s Exhibit Letter”).  Also on April 8, 2022, 


CCSD filed its Motion to Exclude and Strike (“CCSD’s Motion”) contesting the admission of 


certain of the purported “exhibits” filed with Plaintiff’s March 30, 2022 letter to the Clerk of 


Court (“Contested Exhibits”).   


On April 21, 2022, Plaintiff filed his Memorandum In Opposition to Defendant Charleston 


County School District’s Motion to Exclude and Strike.   


On May 20, 2022, CCSD filed its Reply to Plaintiff’s Memorandum in Opposition to 


Defendant Charleston County School District’s Motion to Exclude and Strike.  


 A hearing was held on May 20, 2022 to consider, inter alia, Defendant CCSD’s Motion 


to Exclude and Strike along with all filings related to this motion as well as oral argument during 


the hearing.  Present at the hearing were Jeffrey S. Tibbals, Esq. for Plaintiff Michael D. Royal 


(“Royal”); Patrick F. Stringer, Esq., for Defendant Free Kindergarten Association of Charleston 


(“FKAC”); Mary Frances Jowers, Assistant Deputy Attorney General, for Intervenor South 


Carolina Attorney General’s Office (“Attorney General” or “SCAG”)  and A. Bright Ariail, Esq. 


for Intervenor Charleston County School District. Also attending were Joseph K. Qualey, Esq., 


Receiver, and William Zachary Smith, Esq., an attorney in the Receiver’s law firm.   
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 In consideration of CCSD’s Motion, the Court conducted a comprehensive review of 


CCSD’s Motion in accordance with the discretion given the trial court on the determination of 


evidentiary issues. State v. Douglas, 369 S.C. 424, 632 S.E.2d 845 (2006).  The Court’s review 


of CCSD’s Motion included a detailed review of CCSD’s objections to the contested exhibits 


enumerated and fully briefed by CCSD in CCSD’s Motion and supporting memoranda.  Also, the 


Court reviewed the full certified transcript of the trial held on December 15, 2021, including the 


certified Index of Exhibits attached thereto. 


 In addition, the Court reviewed the Plaintiff’s Memorandum in Opposition to Defendant 


Charleston County School District’s Motion to Exclude and Strike.  Further, the Court reviewed 


Plaintiff’s Exhibit Letter of March 30, 2022 and CCSD’s Exhibit Letter of April 8, 2022, both 


referenced above. 


 After full review and consideration of CCSD’s Motion as set forth above and the exercise 


of its sound discretion, the Court finds the following: 


1. I find that the Index of Exhibits contained within the certified transcript of the trial 


of this case properly provides a list of documents that were either 1) identified, 2) 


identified and received as evidence, or 3) identified and accepted as a proffer at 


trial.     


Defendant CCSD indicated during the hearing that it concurred with this finding, 


as it had asserted in CCSD’s Motion.  It also reconfirmed that it continued to 


maintain its objections to the Contested Exhibits as contained in detail in CCSD’s 


Motion. 


2. I find that a number of the Contested Exhibits were discussed during the hearing.  


Oral argument was heard concerning these documents from all counsel, including, 
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primarily, counsel for CCSD and counsel for Plaintiff.  Plaintiff’s counsel argued 


that there were a number of documents that had been mentioned during trial that 


Plaintiff had proffered or was prepared to proffer, as cumulative authority 


documents, or other documents that were mentioned in general that Plaintiff 


wanted to be admitted into evidence which included a 1) stipulation between 


Plaintiff and FKAC, 2) the transcript of CCSD’s Rule 30(b)(6) designee’s 


deposition, and 3) various discovery responses of the parties. Plaintiff’s counsel 


ultimately argued for the admission of all of these documents into evidence in this 


case during oral arguments.  Defendant CCSD continued to maintain its objections 


as to all contested exhibits as detailed in CCSD’s Motion. 


3. As part of CCSD’s objections, CCSD specifically argued its objections to 


admission of the transcript of CCSD’s Rule 30(b)(6) designee’s deposition, as 


CCSD would be prejudiced if this transcript was admitted into evidence insomuch 


as 1) during trial, Plaintiff indicated that he intended to tender excerpts of the 


transcript to which CCSD objected insomuch is it had not been provided with a 


copy of the proposed excerpts per Rule 32(A)(5) SCRCP as required, 2) Plaintiff 


had then indicated during trial that he would submit the entire transcript to which 


the Court objected, Tr. 299:24-25, 3) that despite the Courts ruling regarding 


submission of the entire transcript as evidence, Plaintiff had filed the entire 


transcript as one of its Contested Exhibits, 4) CCSD had made a standing objection 


at the start of the deposition to any items listed as objectionable items in CCSD’s 


Motion to Modify Plaintiff’s Notice of Rule 30(b)(6), SCRCP, Deposition of 


Charleston County School District and to Quash Portions Thereof and Motion for 
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Protective Order1 (CCSD’s 30(b)(6) Deposition Motion”), 5) that despite the 


pendency of CCSD’s 30(b)(6) Motion, counsel for Plaintiff asked a plethora of 


questions related to the items listed as objectionable items in that motion during 


the deposition of CCSD’s 30(b)(6) designee, 6) that CCSD made numerous 


objections to those items and others during the deposition of CCSD’s 30(b)(6) 


deposition, and 7) that the Court granted CCSD’s Rule 30(b)(6) Deposition 


Motion from the bench on November 29, 2021, with one narrow exception.2  The 


Court has considered and agrees with CCSD’s arguments and sustains its 


objections to the proffer or admission into evidence of the deposition transcript. I 


specifically find that the Transcript of the Deposition of CCSD’s Rule 30(b)(6) 


Designee – Jeffery Thomas Borowy’s (Exhibit 74)3 shall not be admitted as 


evidence or received as a proffer in this case. 


4. I find that the following changes/additions to the Index of Exhibits within the 


certified transcript of the trial of this case shall be made: 


a) Exhibits 12 – 15, previously listed as received as proffers, are hereby admitted 


as evidence in the trial of this case; 


b) Exhibits 17 – 27, 27A and Exhibit 30 are hereby received as proffers in the 


trial of this case; 


                                                           
1 CCSD’s 30(b)(6) Deposition Motion had not been heard at the time that the deposition was taken. 
2 The Court’s ruling allowed Plaintiff the limited opportunity to reconvene the deposition “ . . . solely on the basis 


of  . . . cases, similar to this one, in which [CCSD] ha[s] been the recipient of a gift of property that they’ve got” 


should Plaintiff be able to identify any such cases.  See Transcript of 11/29/2021 Hearing at 32:19-33-1. Plaintiff 


was unable to identify any such cases and the deposition of CCSD’s Rule 30(b)(6) designee was not reconvened. 


 
3 Exhibit Numbers referenced herein refer to Exhibit Numbers contained within Plaintiff’s Exhibit Letter filed 


March 30, 2022.  
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c) Plaintiff’s Exhibits 78 and 79 are hereby admitted as evidence in the trial of 


this case; 


d) Exhibits 80-94 are hereby admitted as evidence in the trial of this case; 


e) Exhibits 5, 6, 54A, 57, 68 and 71 were all marked for identification at trial.  


However, none of these exhibits were admitted as evidence or received as 


proffers at trial.  The certified Index of Exhibits accurately reflects the status 


of these exhibits at trial and, therefore, shall remain unchanged.  Accordingly, 


Exhibits 5, 6, 54A, 57, 68 and 71 which were filed by Plaintiff as trial exhibits 


with the Charleston County Clerk of Court shall not be admitted as evidence 


or received as proffers in the case.  Accordingly, these exhibits, specifically 


Exhibits 5, 6, 54A, 57, 68 and 71, shall be stricken from the record of this case 


by the Charleston County Clerk of Court and shall be excluded and not be 


considered as part of the record in this case.  


f) Exhibits 74, 75, 76, and 77 shall not be admitted as evidence or received as 


proffers in this case.  Accordingly, Exhibits 74, 75, 76 and 77 shall be stricken 


from the record of this case by the Charleston County Clerk of Court and shall 


be excluded and not be considered as part of the record in this case;   


g) I find that upon completion of the changes/additions to the Index of Exhibits 


as set forth in Paragraphs 4. a. – f. above, the original Index of Exhibits shall 


otherwise remain unchanged; and 


h) I find that upon the striking of Exhibits 5, 6, 54A, 57, 68, 71, 74, 75, 76, and 


77 from the record in accordance with this Order, the record in this case shall 


be closed. 
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For the foregoing reasons, Charleston County School District’s Motion to Strike and 


Exclude is granted in part and denied in part consistent and in accordance with the findings of the 


Court set forth herein. 


 


AND IT IS SO ORDERED this _______ day of _______, 2022. 


 


_______________________________ 


Mikell R. Scarborough 


Master-In-Equity 


Charleston, South Carolina 
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DISPOSITION TYPE (CHECK ONE) 


 JURY VERDICT. This action came before the court for a trial by jury.  The issues 


have been tried and a verdict rendered. 
 


 DECISION BY THE COURT.  This action came to trial or hearing before the court. 


The issues have been tried or heard and a decision rendered.  
 


 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 


SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled); 
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  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 


ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  


IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 


by the Court:  


 


ORDER INFORMATION 


This order  ends  does not end the case.                                                   See Page 2 for additional information.  
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This Court's July 23, 2021 Order provided that an email with the specific catalogue of documents that are
considered privileged would be delivered to the parties. This email and referenced catalogue of documents
was distributed to the parties on July 23, 2021. Plaintiff Royal hereby has ten (10) days to produce the
documents which are deemed "NOT PRIVILEGED" as provided in the spreadsheet attached to the Motion to
Approve Privilege Log. Plaintiff Royal is also to pay the $1,000.00 sanction to Ms. Ariail within ten (10) days
and is to sit for his deposition upon notice of the CCSD.
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Exhibit “5” 


 


July 23, 2021 Order Denying Plaintiff’s Motions for 


Clarification and Reconsideration and Setting Hearing on 


Motion to Intervene 
 


 


 


 


Plaintiff/Appellant Michael D. Royal’s Notice of Appeal 
 


 
Michael D. Royal 
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Free Kindergarten Association of Charleston, 


The Attorney General of the State of South Carolina, 


 and the Charleston County School District 
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STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS  


         ) NINTH JUDICIAL CIRCUIT 


COUNTY OF CHARLESTON  ) 


        ) Civil Action No.: 2018-CP-10-05739 


Michael D. Royal      ) 


        )        


    Plaintiff,   ) 


        ) ORDER DENYING  


vs.        ) PLAINTIFF’S MOTIONS FOR  


        ) CLARIFICATION AND 


RECONSIDERATION AND  


        ) SETTING HEARING ON  


Free Kindergarten Association of  )  MOTION TO INTERVENE 


Charleston, the Attorney General of the ) 


State of South Carolina and the Charleston ) 


County School District,     ) 


        )   


    Defendants.  ) 


        ) 


 


I. MOTION TO CLARIFY 


 Plaintiff’s Motion to Clarify this court’s order of June 7, 2021 was filed on June 17, 2021. 


The motion addresses the court’s basis for its Order granting Defendant School Board’s (CCSD) 


motion for sanctions and setting a sanction of $1,000.00 on Plaintiff to be paid to attorney for 


CCSD. To be clear, Plaintiff Royal’s conduct in this case is the basis for the court’s sanctions and 


includes his dilatory and obstructive conduct at his deposition. The court reaffirms the sanction 


and will address additional conduct hereinbelow. Plaintiff’s Motion to Clarify is DENIED. 


II. MOTION TO RECONSIDER JUNE 21 ORDER 


 Plaintiff’s Motion to Reconsider this court’s Order of June 21, 2021 was filed on July 12, 


2021. While this motion does not appear to be timely, this court addresses the issues raised therein. 


First, Plaintiff Royal takes issue with the court’s limitation of his scope of damages; however, 


Royal acknowledges that he consented to limiting his expert witness to one witness who will opine 


on “lost rents that might have come from renting parking spaces.” While this statement suggests 
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that Plaintiff’s expert will be asked to speculate as to the amount of his damages, that issue is not 


yet before the court. Royal goes on to assert that he “first and foremost seeks specific performance 


of a real estate agreement;” the court awaits Plaintiff’s proof on this issue. This will be gleaned 


from the facts of this case, but the court notes that, so far, Plaintiff has sought to drag out discovery 


in this 2018 case by objecting at his deposition and his claim of privilege to over 600 documents. 


The privilege log will be addressed separately and only after this court has twice reviewed the 


documents to which Plaintiff asserts - and has the burden to establish - any privilege. 


 Next, Royal asserts that sanctions are not appropriate as the court has failed to rule on his 


June 17, 2021 Motion to Clarify addressed above (See Section I). Then, Royal challenges the 


court’s authority to amend its June 7, 2021 Order as more than 10 days had expired since the June 


7 Order was issued. Clearly, Mr. Royal can read the rules of procedure, but does not properly apply 


them. His final argument exhibits just that, as a “pro se party who has never appeared as an 


individual in litigation prior to … the instant action,” Plaintiff seeks relief from this court when, 


despite consultation with several lawyers, he has repeatedly stated he represents himself. 


 The Motion is without merit and is DENIED. 


III. MOTION TO RECONSIDER JUNE 25 ORDER 


  Plaintiff Royal submitted to the court a list of 602 documents to which he claimed 


privilege. The court reviewed the entire list of documents (many were repetitive email chains) and 


found that more than half were not privileged. Royal then filed his blanket objection to the court’s 


findings, again alleging that all documents produced were privileged. The court denied all the 


objections, finding that Plaintiff’s arguments were not persuasive and the documents were not 


protected. Plaintiff has now submitted to the court a list of 110 specific documents for which he 


individually asserts the privilege.  
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 Plaintiff contends the court has not followed the authority of State v. Doster, 276 S.C.  


647, 284 S.E. 2d 218 (1981), in making its decision that the documents are not privileged. Once 


again, Plaintiff has failed to properly apply the law as it relates to his case. The burden is on the 


party asserting the privilege to establish the basis for the privilege. Despite repeated requests and 


this court’s efforts to review the multitude of documents, the court has found that, as to a majority 


of the documents to which the privilege is asserted, Plaintiff has not satisfied the Doster test.  


 Notwithstanding this ruling, there are 227 documents to which the court has ruled the 


privilege applies and, further, the court reiterates its June 25 ruling that, if a document is deemed 


privileged, it can be redacted from any subsequent document or communication chain (e.g., emails) 


which only makes reference to the document; i.e., the document itself remains privileged but 


reference to it is not. The court disagrees with Royal’s assertion that every communication with 


his lawyer is privileged; e.g., the numerous emails with his counsel Mr. Tibbals about where they 


should meet for breakfast do not qualify as a privileged communication to this court. 


The court will send an email with the exhibits listed specifically addressing which 


documents are deemed privileged and which documents Plaintiff is ordered to produce within ten 


(10) days. On this basis, the Plaintiff’s Motion to Reconsider the June 25, 2021 Order is DENIED. 


IV. UDC’S MOTION TO INTERVENE 


In preparing this Order, the court found a Motion to Intervene to which the current 


interveners have consented, but raised issues regarding the status and authority of June Wells. The 


court hereby sets an in-person evidentiary hearing on this Motion to Intervene for August 9, 2021 


at 2 p.m.  


 IT IS SO ORDERED!     


       SIGNATURE PAGE TO FOLLOW      
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June 21, 2021 Order Concerning Various Discovery 


Motions Made by Charleston County School District and 


Plaintiff Royal’s Motion for Protective Order  
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STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS  


         ) NINTH JUDICIAL CIRCUIT 


COUNTY OF CHARLESTON  ) 


        ) Civil Action No.: 2018-CP-10-5739 


Michael D. Royal      ) 


        )        


    Plaintiff,   ) 


        ) ORDER CONCERNING VARIOUS 


vs.        ) DISCOVERY MOTIONS MADE 


        ) BY CHARLESTON COUNTY 


        ) SCHOOL DISTRICT AND PLAINTIFF  


Free Kindergarten Association of  )  ROYAL’S MOTION FOR  


Charleston, the Attorney General of the ) PROTECTIVE ORDER 


State of South Carolina and the Charleston ) 


County School District,     ) 


        )   


    Defendants.  ) 


        ) 


 


 THIS MATTER concerns the last known remaining substantial asset of Defendant Free 


Kindergarten Association of Charleston (“Free Kindergarten”).  At issue in this action is the Real 


Estate Purchase and Sale Agreement executed on April 23, 2013 (the “Agreement”) for the sale of 


real property located at 34 Pitt Street, Charleston, South Carolina, 29401 (TMS 457-04-01-129) 


(the “Pitt Street Property”) owned by Free Kindergarten.  Mrs. June Murray Wells (“Mrs. Wells”) 


executed the Agreement as the purported “Authorized Agent” of Free Kindergarten.  Plaintiff 


Michael D. Royal (“Plaintiff Royal” or “Royal”) executed the Agreement as the alleged purchaser 


of the Pitt Street Property.   


 After the real estate transaction did not close, Plaintiff Royal initiated this civil action 


alleging breach of contract seeking damages and specific performance. Issues raised by Defendant 


the Attorney General of the State of South Carolina (“AG”) and Defendant Charleston County 


School District (the “District”) in this civil action include, inter alia, whether Mrs. Wells had legal 


authority to execute the Agreement on behalf of Free Kindergarten and whether Free Kindergarten 
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complied with the requirements of Title 33 of the South Carolina Code and various nonprofit and 


charitable trust/tax laws in connection with the real estate transaction.    


 Discovery is ongoing in the case.  The District has filed a number of motions related to 


discovery. Plaintiff Royal filed a motion related to his deposition. This Order addresses the 


following motions which were considered during the pre-trial hearing held on May 17, 2021 and 


ruled on during a hearing held on June 7, 2021. 


 Charleston County School District Notice of Motion and Fourth Motion to Compel filed 


May 7, 2021; 


 Charleston County School District’s Notice of Motion and Motion to Compel Deposition 


Testimony and Address Other Issues Raised During the Deposition of Plaintiff filed May 


12, 2021;  


 Charleston County School District’s Notice of Motion and Motion for Sanctions for Failure 


to Cooperate in Discovery filed May 13, 2021; and   


 Plaintiff Michael D. Royal’s Notice of Motion and Motion for Protective Order as to the 


Deposition of Himself filed May 14, 2021. 


Charleston County School District’s Notice of Motion and Fourth Motion to Compel 


 Charleston County School District has filed four Motions to Compel requesting, inter alia, 


that Plaintiff produce a privilege log sufficient to allow for review and assessment of same with a 


right to challenge Plaintiff Royal’s withholding of the documents and/or claim of privilege or other 


protection for the documents at a later date.  Those four motions include: 


1. Charleston County School District’s Notice of Motion and Motion to Compel and 


Address Outstanding Discovery Matters filed on January 20, 2021 and discussed 


during the February 1, 2021 status conference; 
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2. Charleston County School District’s Notice of Motion and Second Motion to 


Compel and Address Outstanding Discovery Matters filed on March 18, 2021 and 


considered during a hearing held on April 12, 2021; and 


3. Charleston County School District’s Notice of Motion and Third Motion to Compel 


(“District’s Third Motion to Compel”) filed on April 16, 2021 and considered during 


a hearing held on April 26, 2021.  


4. Charleston County School District Notice of Motion and Fourth Motion to Compel 


(“District’s Fourth Motion to Compel”) filed May 7, 2021 considered during the pre-


trial conference held on May 17, 2021. 


 In each motion, the District alleged that the information provided by Royal in prior privilege 


logsi was not adequate to challenge the claimed privileges and protections.  By Order of this Court 


filed on April 26, 2021, on the District’s Third Motion to Compel, the Court ordered that “Plaintiff 


is to provide additional information as to the subject matter and number of pages as to the 


documents not produced by Plaintiff. This shall be done within 10 days.”  By its Fourth Motion to 


Compel, the District requested that it be reimbursed for expenses related to the four motions.  


Plaintiff Royal provided his final privilege log to the parties and the Court on May 17, 2021, the 


date of the pre-trial hearing.  Plaintiff Royal’s privilege log consisted of 528 pages and listed 604 


documents that he claimed were privileged and/or otherwise protected.  During the pre-trial 


hearing, the Court requested that Defendant District prepare a listing of documents appearing on 


the privilege log that it still challenged.  The District submitted this list to the Court as requested 


by letter on June 1, 2021.   By Order filed May 17, 2021, this Court also required that “Plaintiff is 


required to provide copies of the documents to which the privilege is asserted to the Court for in 


camera review as soon as possible for the Court to make its determination – no later than May 27, 
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2021.”  Plaintiff Royal provided the documents to the Court on May 27, 2021.  He also filed 


Plaintiff Michael D. Royal’s Memorandum in Opposition to Intervenor Charleston County School 


District’s Fourth Motion to Compel and June 1, 2021 Letter to the Court on June 5, 2021. 


 The Court has completed its in camera review of the documents withheld from production 


by Plaintiff Royal and finds that approximately 50% of those documents are not attorney-client 


privileged or otherwise protected.  Accordingly, the Court has provided a list of those documents 


not deemed privileged or otherwise protected to all parties for review.  Any challenges to the 


Court’s findings related to these documents shall be made not later than July 1, 2021.   


Charleston County School District’s Notice of Motion and Motion to Compel Deposition 


Testimony and Address Other Issues Raised During the Deposition of Plaintiff and Plaintiff 


Michael D. Royal’s Notice of Motion and Motion for Protective Order as to the Deposition 


of Himself      


 


On April 17, 2021, the District served a Notice of Deposition upon Plaintiff Royal in this 


action.  After consulting with Plaintiff Royal and all parties, the Notice of Deposition scheduled 


Plaintiff Royal’s deposition for May 5 and May 6, 2021.  


 Plaintiff Royal’s deposition commenced at 10:36 a.m. on May 5, 2021 as scheduled.  


However, due to Mr. Royal’s conduct during the deposition, counsel for CCSD suspended Mr. 


Royal’s deposition to be re-noticed for a future date.  On May 12, 2021, the District filed a 


Motion to Compel Deposition Testimony and Address Other Issues Raised During the 


Deposition of Plaintiff, seeking affirmative relief from the Court ordering Mr. Royal to 


discontinue his improper behavior and comply with the applicable rules of conduct in oral 


depositions. 


 In turn, Plaintiff Royal moved for a protective order in connection with his deposition.  


Specifically, Mr. Royal filed Plaintiff Michael D. Royal’s Notice of Motion and Motion for 


Protective Order as to the Deposition of Himself with the Court on May 13, 2021.   


On June 7, 2021, the District filed its Memorandum in Support of Charleston County 


School District’s Motion to Compel Deposition Testimony and Address Other Issues Raised 


During the Deposition of Plaintiff and In Opposition to Plaintiff Michael D. Royal’s Motion for 


Protective Order as to the Deposition of Himself. 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2021 Jun 21 1:32 P


M
 - C


H
A


R
LE


S
T


O
N


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2018C
P


1005739







5 
 


The Court considered both the District’s Deposition Motion and Plaintiff Royal’s 


Deposition Motion during the pre-trial hearing held on May 17, 2021.  By its Order dated May 


17, 2021, the Court ruled that the District’s Deposition Motion would be determined subject to a 


subsequent hearing on Plaintiff’s privilege log, received May 17, 2021, which hearing was to be 


held on June 7, 2021.  The Court granted Plaintiff’s Motion for Protective Order to the extent 


that the deposition will commence after the Court’s ruling on the privilege log.    


The Court further considered the District’s Deposition Motion and Plaintiff Royal’s 


Deposition Motion related to his deposition during a hearing held on June 7, 2021 and ruled that 


1) the District’s Motion to Compel Deposition Testimony is granted, 2) Plaintiff Royal’s Motion 


for a special receiver is denied, 3)  the Court orders Plaintiff Royal’s legal counsel (Bybee & 


Tibbals) appear at the continuation of his deposition, such counsel being present for purposes of 


representation and empowered to lodge any and all objections to be made on behalf of Plaintiff 


Royal, 4) Royal will properly respond to all questions presented during the continuation of his 


deposition to allow for meaningful inquiry of the other parties, 5) no time limit will be placed on 


the duration of the deposition, and 6) the District’s Motion for Sanctions is granted and Royal 


will be sanctioned with an award of fees to the District’s counsel due to his misbehavior during 


the first day of his deposition and for costs related to the number of motions filed by the District 


due to Plaintiff Royal’s failure to comply with the South Carolina Rules of Civil Procedure 


concerning discovery issues. 


  Charleston County School District’s Notice of Motion and Motion for Sanctions for 


Failure to Cooperate in Discovery filed May 13, 2021 


 


The District has filed multiple motions to compel requesting, inter alia, that Plaintiff Royal provide 


complete and non-evasive answers to written discovery, specifically addressing damages allegedly 


suffered by Plaintiff Royal.  Concerning Plaintiff Royal’s alleged damages claimed, the District:  


1) filed Charleston County School District’s Notice of Motion and Motion to Compel and 


Address Outstanding Discovery Matters (“District’s Original Discovery Motion”) on 


January 20, 2021 which was discussed during a status conference held on February 1, 2021 


during which the Court indicated that certain items addressed in the District’s Original 


Discovery Motion were to be produced by Plaintiff no later than March 15, 2021; and 
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 2) filed Charleston County School District’s Notice of Motion and Second Motion to 


Compel and Address Outstanding Discovery Matters which was heard on April 12, 2021 


with a related order issued that date. 


 On November 3, 2020, counsel for the District provided Plaintiff Royal with a written 


request for, inter alia, complete and non-evasive answers to interrogatories and requests for 


production pursuant to SCRCP 11.  Since then, four motions to compel have been filed by the 


District to compel discovery, including the two cited above which included requests for alleged 


damages information so that Plaintiff Royal’s deposition could be taken.   


 To address the specific issue related to damages information, by the Master In Equity’s 


Order dated April 12, 2021, the Court ordered “Plaintiff Royal has agreed to attend a damages 


deposition to be held by May 31, 2021.  To facilitate this, Mr. Royal has 15 days to name an expert 


witness who will have 15 days to submit their report to the parties.”   


 Royal did serve supplemental written discovery naming two expert witnesses on April 27, 


2021, specifically, by Plaintiff Michael D. Royal’s Third Amended Answers to Intervenor 


Charleston County School District’s First Set of Interrogatories to Plaintiff.  As for damages 


reports, defendants received an email from Mr. Royal dated May 12, 2021 with a single page of 


information which Plaintiff states is “. . .information from my expert, Jody Bishop.” During the 


pre-trial hearing held on May 17, 2021 and the hearing held on June 7, 2021, Royal indicated that 


no further damages reports would be forthcoming and that his monetary damages claimed would 


only include damages related to the document provided on May 12, 2021; specifically, his 


monetary damages claimed would only include damages for lost income from parking spaces at 


the Pitt Street Property.  
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 In consideration of the above, and for the foregoing reasons, 


 I, THEREFORE ORDER that Defendant Charleston County School District’s Notice of 


Motion and Fourth Motion to Compel and Address Outstanding Discovery Issues which requests 


that documents listed on Plaintiff Royal’s privilege log be produced, is GRANTED IN PART 


AND DENIED IN PART with a separate order forthcoming to identify the documents to be 


produced.  


 I FURTHER ORDER that Defendant Charleston County School District’s Notice of 


Motion and Motion to Compel Deposition Testimony and Address Other Issues Raised During the 


Deposition of Plaintiff is GRANTED and that Plaintiff Royal shall properly respond to all 


questions presented during the continuation of his deposition to allow for meaningful inquiry of 


the other parties.   


 I FURTHER ORDER that Plaintiff Royal’s Motion for Protective Order as to the 


Deposition of Himself is DENIED as to the request for a special referee and as to the request that 


a time limit be placed on his deposition. 


  I FURTHER ORDER that, Plaintiff Royal’s counsel Jeff Tibbals or another member of 


his firm shall appear at the continuation of Mr. Royal’s deposition for purposes of representation 


and is solely empowered to make any and all objections on behalf of Plaintiff Royal. 


 I FURTHER ORDER that Plaintiff Royal be sanctioned in the amount of $1000.00ii to be 


paid to the Law Office of A. Bright Ariail, LLC, attorney for the District, for failure to comply 


with the South Carolina Rules of Civil Procedure related to his misconduct during his deposition 


and other costs expended by the District to compel discovery. 


 I FURTHER ORDER that Plaintiff Royal’s purported damages expert’s report(s) in this 


action shall be limited to the expert’s document produced to all parties by Royal’s email on May 
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12, 2021 and that any claim for monetary damages by Plaintiff Royal in this action shall be limited 


to alleged damages for lost income from parking spaces at the Pitt Street Property.  


 


 AND IT IS SO ORDERED this __________ day of June, 2021. 


 


         _______________________________ 


         The Honorable Mikell R. Scarborough 


         Master-In-Equity 


 


Charleston, South Carolina 


June ____, 2021 


 


i Royal has provided three different versions of his privilege logs dated November 24, 2020, April 12, 2021 and May 
17, 2021. 
ii Ms. Ariail indicated during the hearing on June 7, 2021 that her billing rate for this matter is $250/hour.  
Accordingly, the sanctions were computed as two additional hours during Plaintiff Royal’s deposition and two 
additional hours related to the costs and expenses related to the various discovery motions filed by the District in 
this case. 
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Michael D. Royal 


v. 


Free Kindergarten Association of Charleston, 
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STATE OF SOUTH CAROLINA        JUDGMENT IN A CIVIL CASE  


COUNTY OF       


IN THE COURT OF COMMON PLEAS      CASE NO.        
 


 


      


  


      


PLAINTIFF(S)  DEFENDANT(S) 
 


 


DISPOSITION TYPE (CHECK ONE) 


 JURY VERDICT. This action came before the court for a trial by jury.  The issues 


have been tried and a verdict rendered. 
 


 DECISION BY THE COURT.  This action came to trial or hearing before the court. 


The issues have been tried or heard and a decision rendered.  
 


 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 


SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled); 


 Other       
 


 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 


 Binding arbitration, subject to right to restore to confirm, vacate or modify 


      arbitration award;  


   Other       
 


  STAYED DUE TO BANKRUPTCY 


 


  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 


   Affirmed;   Reversed;   Remanded;   


 Other        
   


  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 


ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  


IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 


by the Court:  


 


ORDER INFORMATION 


This order  ends  does not end the case.                                                   See Page 2 for additional information.  


  


For Clerk of Court Office Use Only  
 


 


This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a 


copy mailed first class to any party not proceeding in the Electronic Filing System on                         . 


 


  


  


  


  


  


  


  


NAMES OF TRADITIONAL FILERS SERVED BY MAIL 


Michael D Royal for Michael D Royal
Michael D Royal for Michael D Royal


06/07/2021


✔


2018CP1005739


Defendant CCSD's Motion to Compel Deposition Testimony is GRANTED. CCSD's Motion for Sanctions is GRANTED
in the amount of $1,000 to be paid to Bright Ariail, attorney for CCSD. Plaintiff's Motion for Protective Order is DENIED
as to the special referee request. The Court orders that Jeff Tibbals, Esq. or another member of his firm shall appear
at Mr. Royal's deposition for purposes of representation and any objections to be made.
On CCSD's Motion to Compel Plaintiff's Privilege Log, the Court grants in part and denies in part the Motion and will
enter a separate order on the privilege log.
Formal Order to follow.


Free Kindergarten Association Of Charleston et alMichael D Royal


Charleston


✔


✔
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entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to 


parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  
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Michael D. Royal 
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STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS  


         ) NINTH JUDICIAL CIRCUIT 


COUNTY OF CHARLESTON  ) 


        ) Civil Action No.: 2018-CP-10-5739 


Michael D. Royal      ) 


        )        


    Plaintiff,   ) 


        ) ORDER APPOINTING  


vs.        ) RECEIVER FOR DEFENDANT  


        ) FREE KINDERGARTEN  


        ) ASSOCIATION OF CHARLESTON  


Free Kindergarten Association of  )   


Charleston, the Attorney General of the ) 


State of South Carolina and the Charleston ) 


County School District,     ) 


        )   


    Defendants.  ) 


        ) 


 


 THIS MATTER concerns the last known remaining substantial asset of Defendant Free 


Kindergarten Association of Charleston (“Free Kindergarten”), which is the subject of the above 


captioned civil action.  At issue in this action is a Real Estate Purchase and Sale Agreement 


executed on April 23, 2013 (the “Agreement”) whereby Plaintiff Michael D. Royal (“Royal”) 


agreed to purchase real property located at 34 Pitt Street, Charleston, South Carolina, 29401 (TMS 


457-04-01-129) (the “Receivership Property”) owned by Free Kindergarten.  Mrs. June Murray 


Wells (“Mrs. Wells”) executed the Agreement as the purported “Authorized Agent”.  After the 


real estate transaction did not close, Royal initiated this civil action alleging breach of contract 


seeking specific performance. Issues raised by Defendant the Attorney General of the State of 


South Carolina (“AG”) and Defendant Charleston County School District (the “District”) in this 


civil action include, inter alia, whether Mrs. Wells had legal authority to execute the Agreement 


on behalf of Free Kindergarten and whether Free Kindergarten complied with requirements of 


Title 33 of the South Carolina Code and various nonprofit and charitable trust/tax laws in 


connection with the real estate transaction.    Ms. Wells passed away on November 29, 2020.     
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 Patrick F. Stringer of Stringer and Stringer represents Free Kindergarten in this matter.  On 


January 29, 2021, Free Kindergarten, through its counsel Stringer and Stringer, filed Defendant 


Free Kindergarten Association of Charleston Notice of Motion and Motion to Appoint Receiver 


(the “Motion”).  After discussions regarding the Motion during a status conference held on 


February 1, 2021, the parties have agreed that appointment of a receiver is appropriate with the 


powers and responsibilities further described herein and have consented to the Court selecting the 


receiver.     


 I, THEREFORE FIND that Joseph K. Qualey, Esquire be appointed Receiver for the Free 


Kindergarten Association of Charleston as it relates to this litigation and to its dissolution, and that 


the Receiver’s fee shall be $ 250.00 per hour for the services that he/she provides with payment 


being deducted from the proceeds of the sale of the Receivership Property.  


 I FURTHER FIND that the Receiver shall take possession of the real property located at 


34 Pitt Street, Charleston, SC 20401 (TMS 457-04-01-129) (the “Receivership Property”) and any 


personal property contained therein.   


 I FURTHER FIND that the Receiver is given full powers, pursuant to 1976 SC Code of 


Laws § 33-31-1432, to make decisions for Free Kindergarten related to this litigation and to its 


dissolution, subject to the conditions contained herein. 


  I FURTHER FIND that, based on the current condition of the Receivership Property, that 


no repairs or maintenance shall be made thereto, without express approval of this Court. 


 I FURTHER FIND that the Receiver cannot sell the Receivership Property without the 


express approval of this Court and that: 


1) the sale, any contract for sale, and any closing statement shall be subject to express 


approval by this Court; and   
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2) the sale of the Receivership Property shall be free and clear of all liens and 


encumbrances.   


 I FURTHER FIND that the Receiver shall file monthly reports with this Court beginning 


on April 1, 2021 and thereafter on a monthly basis until the Receiver is discharged and that upon 


termination of the Receivership, that a final report and accounting be submitted to the Court for 


approval prior to discharge of the Receiver. 


 I FURTHER FIND that the Receiver shall act in such capacity until resolution of this civil 


action and dissolution of the Free Kindergarten Association of Charleston. 


 I FURTHER FIND, that notwithstanding the above paragraph, the Receiver may be 


relieved at his request at any time and, further, that he shall serve without the need to post a bond. 


 AND IT IS SO ORDERED! 


 


         _______________________________ 


         The Honorable Mikell R. Scarborough 


         Master-In-Equity 


 


Charleston, South Carolina 


February ____, 2021 
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STATE OF SOUTH CAROLINA 


COUNTY OF CHARLESTON 


Michael D. Royal 


Plaintiff, 


vs. 


Free Kindergarten Association of 
Charleston, the Attorney General of the 
State of South Carolina and the Charleston 
County School District, 


Defendants. 


IN THE COURT OF COMMON PLEAS 
NINTH JUDICIAL CIRCUIT 


Civil Action No.: 2018-CP-10-5739 


ORDER GRANTING MOTION OF 
CHARLESTON COUNTY SCHOOL 
DISTRICT TO INTERVENE 


C") 


C: 


rn


BACKGROUND 


This matter came before the Court on June 4, 2019 on the Motion of the Charleston County 


School District to Intervene and the Motion of the Attorney General of the State of South Carolina 


to Intervene. Plaintiff Michael D. Royal ("Royal") opposed both motions. Defendant Free 


Kindergarten Association of Charleston ("Free Kindergarten") and the Attorney General of the 


State of South Carolina consented to both motions. Based on the pleadings, memoranda, 


documents and oral arguments presented to the Court, the Court granted the Attorney General's 


("AG's") Motion to Intervene, as a matter of right, pursuant to Rule 24(a)(1), SCRCP and granted 


the Motion of the Charleston County School District ("CCSD" and/or the "District") to Intervene, 


as permissive intervention, pursuant to Rule 24(b)(2), SCRCP, from the bench and issued a form 


order granting intervention of both parties, also on June 4, 2019. 


CCSD filed a Memorandum in Support of Charleston County School District's Motion to 


Intervene on May 29, 2019 under both SCRCP 24 (a)(2) and 24 (b)(2). Under SCRCP 24(a)(2) 


fAMAE171.19 







CCSD asserted it was entitled to intervene as of right on the following grounds: 1) CCSD's Motion 


to Intervene was timely; 2) CCSD has an interest relating to the real property and real estate 


transaction which is the subject of the lawsuit; 3) disposition of the lawsuit without CCSD's 


intervention may impair or impede its ability to protect its interests; and 4) the other parties in the 


lawsuit cannot adequately represent CCSD's interests. Under SCRCP 24 (b)(2), CCSD asserted 


it was entitled to permissive intervention on the following grounds: 1) CCSD's Motion to Intervene 


was timely; and 2) CCSD's claims and/or defenses and the main action have a question of law or 


fact in common. 


Royal filed a Memorandum in Opposition of CCSD's Motion to Intervene on June 3, 2019. 


Royal opposed Charleston County School District's Motion to Intervene on the grounds that 


Charleston County School District #20 is a legally distinct entity from the Charleston County 


School District ("CCSD") and asserting that 1) the disposition of Royal's action can in no way 


impair or impede CCSD's ability to protect an interest insomuch as it has no interest in the property 


or transaction which is the subject of the action, and 2) CCSD lacks standing in the case and 


accordingly has no claims or defenses that have common questions of law or fact in common with 


Royal's action for specific performance. Royal also argued that Ms. June Wells had authority to 


act on behalf of Free Kindergarten. 


The following constitutes the Court's findings of fact and conclusions of law. To the extent one 


is deemed to be the other, they are incorporated into each other. 


FINDINGS OF FACT 


1. This is an action for breach of contract, damages and specific performance of a contract for 


the purchase of real property and improvements located at 34 Pitt Street in Charleston 


owned by the defendant Free Kindergarten. 
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2. Free Kindergarten was established as a nonprofit corporation on January 24, 1901 under 


the name "South Carolina Kindergarten Association." 


3. Free Kindergarten's charter was amended to its current name on January 20, 1931. 


4. The mission of Free Kindergarten was to provide a free kindergarten education to students 


whose parents could not afford to pay for a kindergarten program during a time when 


kindergarten programs cost money. Over time, public schools took over this role and 


offered free kindergarten programs to the public. 


5. Free Kindergarten has not operated as a kindergarten since the 2000s. 


6. On February 5, 1971, upon petition of Free Kindergarten, the South Carolina Secretary of 


State certified an amendment to the charter of Free Kindergarten pursuant to a Resolution 


(the "Resolution") passed by a majority of the Board of Directors of Free Kindergarten, 


whereby it resolved that "[i]n the event of dissolution, the residual assets of the Free 


Kindergarten will be turned over to Charleston School District #20, part of the South 


Carolina State School System for general use in this said Charleston School District #20." 


7. Aside from miscellaneous personal property of de minimus value, the only known asset of 


Free Kindergarten is the real property and improvements located at 34 Pitt Street, 


downtown near the College of Charleston. 


8. The Real Estate Purchase and Sales Agreement ("Agreement") which is the subject of this 


action involves the sale of 34 Pitt Street, and effectuates the sale of all or substantially all 


of Free Kindergarten's property. 


9. On April 4, 2018, Free Kindergarten's attorney Rick Stringer notified the AG's office of 


the proposed sale of the Pitt Street property, as required by S.C. Code Ann. § 33-31-


1202(0, and sent the AG a copy of the Agreement. 
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10. The Agreement is dated April 23, 2013 and was executed by Ms. June Wells on behalf of 


Free Kindergarten. Neither the AG nor CCSD received notice of the Agreement prior to 


Ms. Wells entering into it. 


11. Ms. June Wells is a former kindergarten teacher at Free Kindergarten and is in her eighties. 


She previously ran the organization when it last functioned as a school. In the Affidavit of 


June Murray Wells dated November 23, 2010 and filed in Case No. 2010-GC-1090 in the 


Probate Court of Charleston County, Mrs. Wells states she has been an advisory member 


of Free Kindergarten for at least forty years. In an Order issued in Case No. 2010-GC-


1090 on December 9, 2010, the Probate Court, relying on Ms. Wells' affidavit as evidence, 


recognized her as the last living advisory board member.' Her authority to unilaterally 


execute the Agreement on behalf of Free Kindergarten is in dispute in this case. 


12. The purchase price in the Agreement is $315,200, which is the appraised value as of 


December 19, 2012 as reflected in an appraisal performed by Charleston Appraisal 


Services. 


13. The Agreement states the closing date is: April 9, 2018 "or on such prior date chosen by 


the Seller upon reasonable notice to the purchaser." 


14. The AG requested evidence of the current fair market value of the real property and 


improvements at 34 Pitt Street, but no appraisal or other evidence was provided. 


15. By letter of June 1, 2018, Mr. Stringer notified CCSD that Free Kindergarten had given 


notice to the AG of the pending sale. 


In the Order Granting Motion of the Attorney General of the State of South Carolina to Intervene filed on July 10, 
2019 in this case, C.A. No. 2018-CP-10-5739, this Court stated that Ms. Wells "was recognized as a director in a prior 
action by the Probate Court of Charleston County'. (emphasis added). 
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16. The AG obtained an updated appraisal from the same appraiser reflecting the fair market 


value was $522,500 as of June 7, 2018. 


17. The AG subsequently advised the parties that he would not consent to the sale because the 


purchase price is substantially below current fair market value and further expressed 


concerns regarding certain provisions in the Agreement. 


18. Neither Ms. Wells nor the Free Kindergarten was represented by counsel during the 


Agreement negotiations, although Mr. Royal contends he encouraged her to do so. 


19. Mr. Stringer was not retained as counsel for Free Kindergarten until shortly before he 


provided notice of the Agreement to the AG. 


20. Prior to the institution of this action, the AG advised the parties he wanted to be made a 


party to any legal action to enforce the Agreement or, alternatively, be provided with notice 


of the action so he could intervene. 


21. Counsel for Free Kindergarten provided the AG with notice of the institution of this action 


and a copy of the pleadings in December 2018. 


22. In 1967, the South Carolina General Assembly enacted Act 340, 1967 S.C. Acts 340. Act 


340 created the Charleston County School District, which encompassed all of Charleston 


County. 


23. Act 340 consolidated the eight existing school districts located in Charleston County 


(including Charleston County School District #20) into the single and newly created county 


wide school district to be known as the Charleston County School District. 


24. Act 340 designated the Charleston County School District a body of politic and corporate 


as provided in Section 21-111 of the Code of Laws of South Carolina, 1962, and vested 
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Charleston County School District "with all of the powers, duties, and assets" of the eight 


school districts. 


25. In addition to being vested with the assets, including real property assets, of the eight school 


districts, the Charleston County School District was expressly empowered to authorize the 


purchase or sale of land, the planning and construction of new school facilities, the 


maintenance and repair of existing buildings and grounds, and the development of long 


range planning for physical facilities and the educational program in the county. 


26. The eight districts continued their existence as special districts for administrative purposes 


only as expressly set forth in Act 340 and were labeled "constituent districts", including 


Charleston County School Constituent District #20, which covers downtown Charleston 


and encompasses the schools located on the Charleston peninsula. 


27. Under Sections 1, 6, 7 and 8 of Act 340, the constituent districts retained their independent 


boards of trustees and independent administrative authority, subject in certain instances to 


the approval of the CCSD, over the very distinct and limited functions expressly delegated 


to the constituent districts in the Act. These limited functions include: (1) employment and 


assignment of teachers or other professional employees; (2) employment of constituent 


district personnel; (3) pupil assignments and student discipline; and (4) limited oversight 


over school bus transportation. Act 340, Sections 6, 7, and 8. 


28. In this action, CCSD claims that it is the legal beneficial and/or equitable owner of all 


assets owned by Free Kindergarten pursuant to, inter alia, the Resolution fi led on February 


5, 1971 in the Office of the Secretary of State of South Carolina. 


29. This action commenced on December 4, 2018. 


30. CCSD filed its motion to intervene on February 7, 2019. 
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CONCLUSIONS OF LAW 


Permissive Intervention Under South Carolina Rule of Civil Procedure 24(b)(2). 


South Carolina Rule of Civil Procedure 24(b) states in relevant part: 


Upon timely application anyone may be permitted to intervene in an action:...(2) 
when an applicant's claim or defense and the main action have a question of law or 
fact in common. 


South Carolina applies a two-part test for determining if an applicant should be allowed to 


intervene by permission. Permissive intervention under Rule 24(b)(2) should be allowed 


when: (1) the applicant's motion is timely and (2) the applicant's claim or defense and the main 


action have a question of law or fact in common. S.C. Tax Commission v. Union City 


Treasurer, 295 S.C. 257, 368 S.E. 2d 72 (Ct. App. 1988). Under this standard, neither the 


inadequacy of representation, nor a legally sufficient interest in the subject matter of the action, 


need be shown. Rule 24(b)(2), SCRCP. In exercising its discretion, the Court must consider 


"whether the intervention will unduly delay or prejudice the adjudication of the rights of the 


original parties." Rule 24(b)(2), SCRCP. 


Rule 24(b)(2) intervention is premised upon the theory that when claims or defenses have 


a question of law or fact common to each other, sound administrative procedures encourage 


the disposition of all of the claims or defenses in one action rather than a multiplicity of actions. 


See TPI Corp. v. Merchandise Mart of South Carolina, Inc., 61 F.R.D. 684 (D.S.C. 1974); S.C. 


Tax Commission v. Union City Treasurer, 295 S.C. at 257, 368 S.E.2d at 75 (Ct. App. 1988). 


Charleston County School District's Motion to Intervene is Timely and its Intervention 
will not Delay or Prejudice the Adjudication of the Rights of the Other Parties. 


Concerning timeliness, South Carolina Courts have adopted a four-part test for determining 


timeliness: (1) the time that has passed since the applicant knew or should have known of his or 
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her interest in the suit; (2) the reason for the delay; (3) the stage to which the litigation has 


progressed; (4) the prejudice the original parties would suffer from granting intervention and the 


applicant would suffer from denial. Ex Parte State Ex Rel. Wilson, 391 S.C. 565, 707 S.E. 2d 402 


(2011); Ex Parte Reichlyn: In Re: SCDHEC v. Columbia Organic Chemical Co., 310 S.C. 495, 


427 S.E. 2d 661 (1993); see also Davis v. Jennings, 304 S.C. 502, 405 S.E. 2d 601 (1991). 


Applying these factors, the District's motion to intervene is timely. 


The present case is still at the earliest stages of litigation. Royal filed this case on December 


4, 2018. CCSD filed its motion to intervene on February 7, 2019, barely two months after Royal 


filed the Complaint in this action. During this brief two-month period, the District acted prudently 


learning of the filing of this action, reviewing Royal's Complaint, securing legal counsel and filing 


its Motion to Intervene to protect its interests in this matter. Up to June 4, 2019, the parties have 


not engaged in written discovery nor scheduled or taken any depositions in this matter. No 


scheduling orders have been entered. No factual or legal issues have been litigated. 


Given the early stage of these proceedings and the timing of the filing of the District's 


motion, the parties will not be prejudiced by the District's intervention. While the parties will not 


be prejudiced by the District's intervention, the District will be prejudiced if its request for 


intervention is denied. The District's ability to protect its claimed interests in the Pitt Street 


property and the real estate transaction which are the subject of this action would be substantially 


impaired if it is not permitted to intervene in this action. 


The District claims a real, actual, material, substantial, and legally protectable interests in the 


real property that is the subject of this action. The disposition of this action will substantially 


impact the District's claimed interest in that property. Specifically, the relief Royal seeks — sale of 


the Pitt Street property for less than fair market value (FMV) and recovery of alleged lost rentsf. 7 
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and interest from Free Kindergarten — greatly affects the interest that the District claims in that 


property and all proceeds of sale of the property. Thus, the District will suffer great prejudice if 


denied the right to intervene in this case. 


For the above-stated reasons, the District has satisfied the timeliness factor. 


The Claims and Defenses of the Charleston County School District Share 
Common Questions of Law and Fact. 


The District has claimed a direct and substantial interest in the sole remaining asset of Free 


Kindergarten, i.e. - the Pitt Street property and/or all proceeds of sale of the property based on its 


current fair market value (FMV). The District's claimed interest is a legally protectable interest 


of its own. 


The District's claimed interest is directly challenged in this litigation and will be 


permanently lost, misapplied, devalued, wasted, forfeited or otherwise restricted as a result of 


declarations of the Court if Royal is successful. For this reason alone, the District's claims and 


defenses will raise questions of law and fact common with those raised in the main action between 


Royal and Free Kindergarten. 


Moreover, since the District's claimed interest is a direct and legally protectable interest of 


its own, it serves as the basis of causes of action the District could assert in a separate proceeding 


that would substantially duplicate the one in question. If required to file a separate action to protect 


its interest, the District would assert that its legally protectable interest in the Pitt Street property 


entitles it to receive fee simple ownership of the property and/or all proceeds of sale of the property 


based on its current fair market value (FMV). 


The District would further assert in a separate action that the alleged contract of sale, the 


terms of which would result in the nullification, forfeiture, devaluation and/or restriction of the 


District's interest, is null and void as a matter of law. 
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Finally, the District would assert in a separate action that the purported real estate 


transaction and attendant alleged contract of sale were not in compliance with certain requirements 


of various applicable nonprofit and charitable trust/tax laws. Consequently, the District would 


assert that the sale of the Pitt Street property under the terms of the alleged contract of sale would 


result in the misapplication, loss, devaluation and/or wasting of the sole remaining asset of Free 


Kindergarten, and the legal, beneficial and/or equitable interest of the District in that asset. 


These assertions are interwoven with the issues in the present action and would require the 


Court to resolve questions of fact and law that are common to questions raised in this action 


between Royal and Free Kindergarten. 


Here, intervention contributes to the just and equitable adjudication of the legal questions 


presented in this matter. Furthermore, judicial economy is best served by avoiding multiple 


lawsuits and disposing of all interested parties' claims and interests in the Pitt Street property in 


one action. The efficient and economic use of judicial resources and proceedings encourages the 


disposition of all of the claims and defenses of such parties in this action rather than a multiplicity 


of actions. 


For the above stated reasons, the District meets the requirements of permissive 


intervention. 


Charleston County School District is the Proper Party to Intervene Insomuch as 
1967 S.C. Acts 340 Consolidated and Vested the Powers, Duties and Assets of the Then 
Existing Eight Independent School Districts Within Charleston County Into One School 


District Known as Charleston County School District. 


Charleston County stretches roughly 100 miles along the Atlantic coast, comprising 


approximately 938 square miles. United States II v. Charleston County School District, 960 F.2d 


1227 (4th Cir. 1992). Prior to 1951, twenty-one independent school districts operated within tl 
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county. Id. In 1951, the South Carolina General Assembly consolidated the twenty-one districts 


into eight districts. Id. 


Until 1967, the eight districts existed as totally separate entities, with each district 


responsible for its own fiscal and administrative operations. Id. In 1967, the South Carolina 


General Assembly enacted Act 340, 1967 S.C. Acts 340. Act 340 created the Charleston County 


School District (CCSD), which encompassed all of Charleston County. Id. 


Act 340 consolidated the eight school districts into the single and newly created county 


wide school district to be known as the Charleston County School District. Id. The Supreme Court 


of South Carolina has expressly declared that, except as to Section 11 therein2, Act 340 is 


constitutional and legally valid in all respects. Smythe v. Stroman, 251 S.C. 277, 162 S.E. 2d 168 


(S.C. 1968). 


Act 340 designated the Charleston County School District a body of politic and corporate 


as provided in Section 21-111 of the Code of Laws of South Carolina, 1962, and vested Charleston 


County School District "with all of the powers, duties, and assets" of the eight school districts. Id. 


In addition to being vested with the assets, including real property assets, of the eight school 


districts, the Charleston County School District was expressly empowered to authorize the 


purchase or sale of land, the planning and construction of new school facilities, the maintenance 


2 Section 11 of Act 340 provides as follows: SECTION 1 1. Not to assume bonded indebtedness of present school 
districts The Charleston County School District shall not assume any bonded indebtedness incurred prior to July 1, 
1968, by any of the present school districts. The bonded debt of the present school districts incurred prior to July 1, 
1968 shall remain the obligations of the respective constituent districts after July I, 1968 which shall continue to be 
taxed accordingly. 


The Smythe Court held that South Carolina case law and Section 21-114.3 of the Code of Laws of South Carolina, 
1962 [now codified as §59-17-70 of the 1976 Code] invalidated the provisions of Section 11 of Act 340 on the grounds 
that a consolidated school district which succeeds to all of the assets and properties of the constituent districts must 
likewise assume their bonded debt. Thus, the Smythe Court ordered that the outstanding bonded debt of the existing 
eight school districts of Charleston County shall be assumed on July 1, 1968, by the newly formed Charleston County 
School District. The Smythe Court declared Act 340 to be valid in all respects after the striking of Section 11. 
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and repair of existing buildings and grounds, and the development of long range planning for 


physical facilities and the educational program in the county. Id., Section 5. (10). 


The eight districts continued their existence as special districts for administrative purposes 


only as set forth in Act 340 and were labeled "constituent districts." Id., Section I. Charleston 


County School District #20 is one of the eight constituent school districts. Charleston County 


School District #20 covers downtown Charleston and encompasses the schools located on the 


Charleston peninsula. Under Section 1 of Act 340, the constituent districts retained their 


independent boards of trustees and independent administrative authority, subject in certain 


instances to the approval of the CCSD, over the very distinct and limited functions expressly 


delegated to the constituent districts in the Act. This very limited and specific authority reserved 


to the eight Constituent School Districts, including, Charleston County School District #20, is 


expressly set forth in Sections 6, 7 and 8 of Act 340 and include: (1) employment and assignment 


of teachers or other professional employees; (2) employment of constituent district personnel; (3) 


pupil assignments and student discipline; and (4) limited oversight over school bus transportation.3


In summary, pursuant to Act 340, all fiscal and administrative powers and duties, as well 


as all assets held by the eight school districts were absorbed by and vested in the CCSD, saving 


only those narrow administrative functions for the constituent districts cited above. United States 


II, 960 F.2d 1227; Act 340. None of these limited functions reserved to the eight Constituent 


School Districts retain or grant property rights to the constituent school districts. Instead, all assets 


of the constituent school districts, including all real and personal property, pass to and become the 


property of the Charleston County School District. 


3 Since Act 340's enactment, the powers of the constituent districts have been reduced; ultimately, in 2007 Sections 6 
and 8 of the Act were deleted, and the CCSD Board was vested with complete power to employ and assign teachers 
and personnel for the efficient operations of schools as well as the complete control over the appointment of principals. 
Act No. 131, 2007 S.C. Acts 1390-91. 
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Therefore, with respect to the issue before this Court, Act 340 divests Charleston County 


School District #20 of any ownership in the residual assets of Free Kindergarten. Act 340. Instead, 


upon dissolution, the residual assets of Free Kindergarten shall pass to the Charleston County 


School District pursuant to Act 340. 


In addition to Act 340, the general law in South Carolina supports the proposition that upon 


a consolidation of school districts whereby the consolidated district succeeds to all of the assets of 


the former districts, then in that event the consolidated district likewise assumes all liabilities and 


obligations of the constituent districts. Smythe, 251 S.C. at 285, 162 S.E. 2d at 171. "A sense of 


fair play recommends this result because the taxpayers of the former school districts, as such, are 


divested of their property, which passes to the consolidated district, and it would seem to follow 


that the consolidated district should assume their obligations, most of which have been incurred 


for the construction of school facilities." Id. 


The Smythe Court cited other cases on this point, including the following: 


Walker v. Bennett, 125 S.C. 389, 118 S.E. 779 (S.C. 1923) (considering legislation by which five 


school districts of Greenville County were consolidated into a single school district, the South 


Carolina Supreme Court held that upon the consolidation of the districts by the legislative act, the 


entity of the districts as such was destroyed. So far as the fiscal authority of the constituent districts 


was concerned, that was absolutely destroyed by the consolidation. The result was, however, not 


that the debts were not still subsisting obligations, but that they became obligations of the 


consolidated district, which likewise succeeded to the property of the constituent districts. The 


result is that the bondholders of the constituent districts have as security for their debts, not the 


separate property of the old school districts, but the entire property of the consolidated debts.). 
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Boatwright v. McElmurray, 247 S.C. 199, 146 S.E. 2d 716 (S.C. 1966) (In finding that a 


consolidation of several school districts had taken place, the South Carolina Supreme Court held 


that upon such consolidation, the consolidated school district, retaining the name of the School 


District of Aiken County, succeeded to all of the property, rights and obligations of the constituent 


districts and the existence of the latter as separate entities was terminated.). 


Finally, the long-standing rule and precedent stated above has been codified as part of the 


general law in §59-17-70 of the South Carolina Code (1976), which reads as follows: 


SECTION 59-17-70. Effect of consolidation 


Upon consolidation of any two or more school districts, all property, real and 
personal, and all assets of the districts forming the consolidated school district shall 
become the property of the consolidated district and all liabilities of the 
consolidating districts shall become the obligations of such consolidated district. 
Each such consolidated district shall be a body politic and corporate and its board 
of trustees shall have such powers as are provided by law. 


See also S.C. Op.Atty.Gen. (March 6, 2015) 2015 WL 1266150. 


Based on the foregoing legal authorities and the Court's Findings of Fact and Conclusions of 


Law, Charleston County School District #20's interest in the Pitt Street property, and the property 


fle-and/or all proceeds of sale therefrom, shall inure to the benefi arleston County School District. 


Accordingly, this Court concludes the Charleston County School District has the legal authority 


to protect and enforce its interest in this property and/or all proceeds of sale therefrom, in the courts 


of the State of South Carolina. Accordingly, the Charleston County School District is the proper 


entity to intervene in this action. 
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Conclusion 


For the reasons set forth herein, it is ORDERED that Charleston County School District's 


Motion to Intervene is GRANTED as permissive intervention, pursuant to Rule 24(b), S.C.R.C.P. 


AND IT IS SO ORDERED. 


The Honorable Mikell arborough 
Master-In-Equity 


Cha7s(to South Carolina 
 , 2019 
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