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By letter dated August 11, 2022, the Court of Appeals requested that the respondent, U.S. 

National Bank Association, as Trustee Successor in Interest to Wachovia Bank, National 

Association f/k/a First Union National Bank, as Trustee for Long Beach Mortgage Loan Trust 

2001-4 (“U.S. National Bank”), specifically address whether the counterclaims filed by the 

appellants, Michael R. Capers and Sheron K. Capers (“Capers”), are legal and compulsory, thereby 

entitling them to a jury trial.  This is a case where U.S. National Bank filed a foreclosure action 

against the Capers.  In the Capers’ response to the summons and complaint, they set forth four 

counterclaims: (1) violation of the South Carolina Unfair Trade Practices Act; (2) breach of 

contract; (3) failure to ascertain attorney preference under S.C. Code Ann. § 37-10-102(a)(1); (4) 

and violation of 15 U.S.C. 1641.  U.S. National Bank concedes that the first, second and fourth 

counterclaims are legal and compulsory in this foreclosure case. 

However, this should not end the discussion as to whether the Capers’ appeal should be 

dismissed.  In order to understand the reference of the case to Judge Joseph Strickland, the 

Richland County Master in Equity, the sequence of events in referring the case need to be set forth.  

As shown by the attached Exhibit A, U.S. National Bank filed a motion for summary judgment as 

to the Capers’ counterclaims on October 8, 2021.  On October 28, 2021, U.S. National Bank filed 

a motion for an order of reference, a copy of which is attached as Exhibit B.  On February 8, 2022, 

U.S. National Bank filed a memorandum in support of its motion for summary judgment and 

motion for order of reference, and a copy of this memorandum, without the attached exhibits, is 

attached as Exhibit C. 

This case appeared on the February 14, 2022 jury roster before Circuit Court Judge Jocelyn 

Newman, and as shown by the emails attached as Exhibit D, when Judge Newman’s law clerk 

inquired about the status of the case, I informed the law clerk that all of the parties had agreed to 
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a continuance of the case through the February 14, 2022 term of court and that U.S. National Bank 

had an outstanding motion for summary judgment and an outstanding motion for an order of 

reference, both of which had been filed months earlier but not heard.  Judge Newman did not grant 

the motion for a continuance of the case through the February 14, 2022 term of court, so the 

attorney for the Capers and I both appeared at the roster meeting.  When this case was called by 

Judge Newman at the roster meeting, the Capers’ attorney and I both stood for the case.  I informed 

Judge Newman of the request for a continuance and the outstanding motions, and Judge Newman 

said she would like to refer the case to Judge Strickland, the Master in Equity, for him to hear U.S. 

National Bank’s motion for summary judgment. Neither the Capers’ attorney nor I objected, so 

Judge Newman requested a proposed order of reference, which was submitted to the Court and 

signed by Clerk of Court on February 14, 2022.  U.S. National Bank’s motion for summary 

judgment was scheduled to be heard by Judge Strickland on April 14, 2022, but the hearing was 

continued when the Capers’ notice of appeal was filed. 

The case was referred to Judge Strickland to hear U.S. National Bank’s motion for 

summary judgment.  Once referred pursuant to Rule 53, SCRCP, Judge Strickland had the power 

to hear the motion for summary judgment. See Smith Companies of Greenville, Inc. v. Hayes, 311 

S.C. 358, 360, 428 S.E.2d 900, 902 (Ct. App. 1993) (“When a case is referred to a master, Rule 

53© gives the master the power to conduct hearings in the same manner as the circuit court, unless 

the order of reference specifies or limits his powers.”).  If the motion for summary judgment was 

denied, Judge Strickland could have returned the case to the circuit court.  Also, the Capers, by 

their silence at the roster meeting when Judge Newman stated that she would like to refer the case 

to Judge Strickland should be estopped to object to the reference or be deemed to have waived any 

right to object to the reference.   
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