
From: Deanne Peele
To: Court Of Appeals Filings
Cc: shawn@thefrenchlawfirm.com; kiera.dillon@dor.sc.gov; Hogan.Lauren@richlandcountysc.gov; Dean Hayes
Subject: U.S . National Bank Association v. Michael Capers; 2022-000327
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Attachments: Return to Appellants Motion to Reinstate Appeal.pdf

Proof of Service - Return to Appellants Motion to Reinstate Appel.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Re:      U.S . National Bank Association v. Michael Capers
            Appellate Case No.: 2022-000327
            MTB File No.: 21184.2
 
Attached, please find Return to Appellant's Motion to Reinstate Appeal and Proof of Service
for filing in the above-referenced matter.
 
Should you have questions or concerns, please do not hesitate to let me know.
 
With kind regards, I am,
 
Sincerely yours,
 
B. Deanne Peele
Paralegal
 
MCCABE, TROTTER & BEVERLY, P.C.
4500 Fort Jackson Blvd., Suite 250
Columbia, South Carolina 29209
Main: (803) 724-5000
Fax:     (803) 724-5001
HOA: (803) 724-5002
Direct  (803) 724-5004
Web:   mccabetrotter.com
Email: deanne.peele@mccabetrotter.com
 

PLEASE NOTE THAT OUR MAILING ADDRESS HAS CHANGED.
OUR MAILING ADDRESS IS

4500 FORT JACKSON BOULEVARD, SUITE 250,
COLUMBIA, SOUTH CAROLINA 29209.
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THE STATE OF SOUTH CAROLINA 


In the Court of Appeals 


___________________________________ 


 


APPEAL FROM RICHLAND COUNTY 


 


Jeannette W. McBride, Clerk of Court 


 


Jocelyn Newman, Circuit Court Judge 


___________________________________ 
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U.S. National Bank Association, as Trustee Successor in Interest 


to Wachovia Bank, National Association f/k/a First Union  


National Bank, as Trustee for Long Beach Mortgage Loan Trust  


2001-4   .............................................................................................. Respondent, 


 


v. 
 


Michael R. Capers, Sheron K. Capers, South Carolina  


Department of Revenue, County of Richland, and Rolling Creek  


Community Homeowners Association, Inc. 


 


Of Whom, Michael R. Capers and Sheron K. Capers are the ………. Appellants.     


 


___________________________________ 
 


RETURN TO APPELLANTS’ MOTION TO REINSTATE APPEAL 


___________________________________ 


 


 


 


Dean A. Hayes, SC Bar No. 66066 


McCabe, Trotter & Beverly, P.C. 


4500 Fort Jackson Blvd., Suite 250 


Columbia, South Carolina 29209 


Phone: (803) 724-5000 Fax: (803) 724-5001 


Email: dean.hayes@mccabetrotter.com  


Attorney for Respondent  


 


August 22, 2022 


Columbia, South Carolina 



mailto:dean.hayes@mccabetrotter.com





1 


By letter dated August 11, 2022, the Court of Appeals requested that the respondent, U.S. 


National Bank Association, as Trustee Successor in Interest to Wachovia Bank, National 


Association f/k/a First Union National Bank, as Trustee for Long Beach Mortgage Loan Trust 


2001-4 (“U.S. National Bank”), specifically address whether the counterclaims filed by the 


appellants, Michael R. Capers and Sheron K. Capers (“Capers”), are legal and compulsory, thereby 


entitling them to a jury trial.  This is a case where U.S. National Bank filed a foreclosure action 


against the Capers.  In the Capers’ response to the summons and complaint, they set forth four 


counterclaims: (1) violation of the South Carolina Unfair Trade Practices Act; (2) breach of 


contract; (3) failure to ascertain attorney preference under S.C. Code Ann. § 37-10-102(a)(1); (4) 


and violation of 15 U.S.C. 1641.  U.S. National Bank concedes that the first, second and fourth 


counterclaims are legal and compulsory in this foreclosure case. 


However, this should not end the discussion as to whether the Capers’ appeal should be 


dismissed.  In order to understand the reference of the case to Judge Joseph Strickland, the 


Richland County Master in Equity, the sequence of events in referring the case need to be set forth.  


As shown by the attached Exhibit A, U.S. National Bank filed a motion for summary judgment as 


to the Capers’ counterclaims on October 8, 2021.  On October 28, 2021, U.S. National Bank filed 


a motion for an order of reference, a copy of which is attached as Exhibit B.  On February 8, 2022, 


U.S. National Bank filed a memorandum in support of its motion for summary judgment and 


motion for order of reference, and a copy of this memorandum, without the attached exhibits, is 


attached as Exhibit C. 


This case appeared on the February 14, 2022 jury roster before Circuit Court Judge Jocelyn 


Newman, and as shown by the emails attached as Exhibit D, when Judge Newman’s law clerk 


inquired about the status of the case, I informed the law clerk that all of the parties had agreed to 
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a continuance of the case through the February 14, 2022 term of court and that U.S. National Bank 


had an outstanding motion for summary judgment and an outstanding motion for an order of 


reference, both of which had been filed months earlier but not heard.  Judge Newman did not grant 


the motion for a continuance of the case through the February 14, 2022 term of court, so the 


attorney for the Capers and I both appeared at the roster meeting.  When this case was called by 


Judge Newman at the roster meeting, the Capers’ attorney and I both stood for the case.  I informed 


Judge Newman of the request for a continuance and the outstanding motions, and Judge Newman 


said she would like to refer the case to Judge Strickland, the Master in Equity, for him to hear U.S. 


National Bank’s motion for summary judgment. Neither the Capers’ attorney nor I objected, so 


Judge Newman requested a proposed order of reference, which was submitted to the Court and 


signed by Clerk of Court on February 14, 2022.  U.S. National Bank’s motion for summary 


judgment was scheduled to be heard by Judge Strickland on April 14, 2022, but the hearing was 


continued when the Capers’ notice of appeal was filed. 


The case was referred to Judge Strickland to hear U.S. National Bank’s motion for 


summary judgment.  Once referred pursuant to Rule 53, SCRCP, Judge Strickland had the power 


to hear the motion for summary judgment. See Smith Companies of Greenville, Inc. v. Hayes, 311 


S.C. 358, 360, 428 S.E.2d 900, 902 (Ct. App. 1993) (“When a case is referred to a master, Rule 


53© gives the master the power to conduct hearings in the same manner as the circuit court, unless 


the order of reference specifies or limits his powers.”).  If the motion for summary judgment was 


denied, Judge Strickland could have returned the case to the circuit court.  Also, the Capers, by 


their silence at the roster meeting when Judge Newman stated that she would like to refer the case 


to Judge Strickland should be estopped to object to the reference or be deemed to have waived any 


right to object to the reference.   
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Respectfully submitted,  


 


s/ Dean A. Hayes       


Dean A. Hayes, SC Bar No. 66066 


McCabe, Trotter & Beverly, P.C. 


4500 Fort Jackson Blvd., Suite 250 


Columbia, South Carolina 29209 


Phone: (803) 724-5000 Fax: (803) 724-5001 


Email: dean.hayes@mccabetrotter.com  


Attorney for Respondent  


 


August 22, 2022 


Columbia, South Carolina  
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National Bank, as Trustee for Long Beach Mortgage Loan Trust  
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PROOF OF SERVICE  


___________________________________ 


 


I, Dean A. Hayes, an attorney with the law offices of McCabe, Trotter & Beverly, PC, 


attorneys for Respondent, hereby certify that I have served a copy of the Return to Appellants’ 


Motion to Reinstate Appeal upon the below named individuals and/or counsel this the 22nd day of 


August, 2022, via email as follows:  


 


Shawn M. French, Sr. (SC Bar No. 75007) 


shawn@thefrenchlawfirm.com 


 


Kiera Courtney Dillon (SC Bar No. 79891) 


kiera.dillon@dor.sc.gov 


 


Lauren Sutton Hogan (SC Bar No. 72613) 


Hogan.Lauren@richlandcountysc.gov 



mailto:shawn@thefrenchlawfirm.com
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s/ Dean A. Hayes       


Dean A. Hayes, SC Bar No. 66066 


McCabe, Trotter & Beverly, P.C. 


4500 Fort Jackson Blvd., Suite 250 


Columbia, South Carolina 29209 


Phone: (803) 724-5000 Fax: (803) 724-5001 


Email: dean.hayes@mccabetrotter.com  


Attorney for Respondent  


 


August 22, 2022 


Columbia, South Carolina  
 



mailto:dean.hayes@mccabetrotter.com





NOTICES
PRIVILEGED AND CONFIDENTIAL: This electronic message (including any attachments) is
intended only for the use of the individual or entity to which it is addressed and may contain
information that is attorney-client privileged, may be confidential work product, or may be
exempt from disclosure under applicable law. If the reader of this message is not the intended
recipient or the employee or agent responsible for delivering the message to the intended
recipient, you are hereby notified that any dissemination, distribution or copying of this
communication is wrongful, is strictly prohibited, and may subject you to civil liability. If you
have received this communication in error, please immediately notify us by telephone at 803-
724-5000 or by return e-mail, and destroy any copies (electronic, paper, or otherwise) that
you may have of this communication. 

DEBT COLLECTOR: This firm collects debts for our clients who are creditors. Any
information obtained will be used for that purpose. However, if you have previously received a
discharge in bankruptcy, this message is not and should not be construed as an attempt to
collect a debt, but only as an attempt to enforce a lien. 

To opt out of future emails please respond to optout@mccabetrotter.com with a subject of
Opt-Out.


