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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Newberry

IN THE COURT OF COMMON PLEAS CASE NO. 2020CP3600093
Jefferson Davis, Jr Chad Connelly et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

|:| ACTION DISMISSED (CHECK REASON): |:| Rule 12(b), SCRCP;D Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

|:| Other
ACTION STRICKEN (CHECK REASON):D Rule 40(j), SCRCP; |:| Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award,

I:' Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
HAfﬁrmed; [ ] Reversed; [ ] Remanded;

10

Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: I:l See attached order (formal order to follow)@ Statement of Judgment
by the Court:

The plaintiff requested an emergency temporary restraining order, without notice, pursuant to
Rule 65, SCRCP. Having reviewed the documents filed, there does not appear to be a
supporting affidavit or verified complaint, as required by the Rule. Further, this situation does
not appear to be one which is appropriate for a restraining order, without notice. The plaintiff
may contact Judge Hocker's office to request a hearing on a preliminary injunction, after
notice. The Complaint was filed two weeks ago.

ORDER INFORMATION
This order I:l ends @ does not end the case. I:l See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 02/26/2020 .

Jefferson Davis, Jr for Jefferson Davis, Jr

S C Educational Fund Credit For Exceptional Needs Children F
Tom Persons

Chad Connelly

Jefferson Davis, Jr for Jefferson Davis, Jr

NAMES OF TRADITIONAL FILERS SERVED BY MAIL
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk’s
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.
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Newberry Common Pleas

Case Caption: Jefferson DavisJr VS Chad Connelly , defendant, et a
Case Number: 2020CP3600093

Type: Order/Electronic Form 4

Circuit Judge (Code #2050)

o William P. Keesley

Electronically signed on 2020-02-26 16:27:33 page 3 of 3
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF NEWBERRY CIVIL ACTION NO.: 2020-CP-36-00093
Jetferson Davis, Jr.,

Plaintiff, ORDER DENYING
PLAINTIFF’S MOTION FOR

V. PRELIMINARY INJUNCTION AND
DISMISSING PLAINTIFF’'S SUMMONS
Chad Connelly, Tom Persons & South Carolina AND COMPLAINT WITH PREJUDICE

Educational Credit for Exceptional Needs AND DENYING
Children Fund, MOTION FOR SANCTIONS
Defendants.

This matter came before the Court on March 5, 2020, upon Plaintiff’s Motion for Immediate
Temporary Restraining Order and Notice of Motion and Motion for Temporary Injunction filed on
February 24, 2020, Defendants’ Motion to Deny Preliminary Injunction and to Dismiss the
Complaint filed on March 4, 2020, and Defendants’ Motion for Sanctions filed on March 6, 2020."
Present at the hearing were Geoffrey K. Chambers, Esquire, and Justin P. Novak, Esquire, as
counsel for Defendants South Carolina Educational Credit for Exceptional Needs Children Fund,
Chad Connelly, and Tom Persons, as well as Chad Connelly and Tom Persons, and Plaintiff

Jefferson Davis, Jr., pro se. After careful review and consideration of the parties’ arguments and

1 Plaintiff filed the Summons and Complaint for Declaratory Judgment and Injunctive Relief in this matter on
February 12, 2020, followed by a Motion for Immediate Temporary Restraining Order and Notice of Motion and
Motion for Temporary Injunction filed on February 24, 2020. On February 27, 2020, The Honorable William P. Keesley
entered a form order denying Plaintiff’s motion for a temporatry restraining order and requiring Plaintiff to provide
notice to Defendants of the remaining motion for preliminary injunction. The Court scheduled a hearing of the
remaining motion for preliminary injunction for hearing on March 5, 2020. Although Defendants filed the Motion to
Deny Preliminary Injunction and to Dismiss the Complaint on March 4, 2020, and the Motion for Sanctions on March
6, 2020, all parties consented to the Court’s consideration of all pending motions at the hearing on March 5, 2020. In
addition, the Court allowed Plaintiff an additional 10 days to respond to Defendants’ motions and Defendants an
additional 10 days after service of Plaintiff’s response to serve and file any reply. After obtaining an extension to
respond, Plaintiff served and filed responses to Defendants’ motions and Defendants subsequently served and filed a
timely reply.

{00980246.D0C.1}

Page 4 of 552

€60009€d20202#3SVD - SY3AT1d NOININOD - AHdd3dMAN - INd T€:¥ 0€ unf 020¢ - d311d ATIVOINOHLO3 13



submissions, this Court grants Defendants’ Motion to Deny Preliminary Injunction and to Dismiss
the Complaint and denies Defendants’ Motion for Sanctions.”
FINDINGS

South Carolina Educational Credit for Exceptional Needs Children Fund (“Exceptional
SC”) is a domestic nonprofit entity incorporated pursuant to a legislative budget proviso on June 16,
2016.> Pursuant to S.C. Code § 12-6-3790, Exceptional SC operates as a public charity entirely
dependent upon private donations to provide scholarships to exceptional needs children attending
eligible schools for which donors receive refundable tax credits against their South Carolina income
taxes.’ In order to fulfill its mission, Exceptional SC may expend up to two percent of the fund for
administration and related costs. Exceptional SC is governed by five directors, including Defendant
Tom Persons, and employs an executive director, Defendant Chad Connelly. As a domestic
nonprofit entity incorporated in South Carolina, Exceptional SC is governed by the South Carolina
Nonprofit Corporation Act. S.C. Code § 33-31-101 et seq.

Although Plaintiff is an attorney licensed to practice law in the State of Georgia, Plaintiff
proceeds in this action pro se.’ In the action, Plaintiff challenges certain conduct of Exceptional SC,
one of its directors, and its executive director by alleging, inter alia, that the conduct violates S.C.
Code § 12-6-3790. Plaintiff also seeks an accounting of the nonprofit corporation’s administrative

expenses and donations. Plaintiff alleges standing to challenge the conduct and obtain such an

2 A trial court may consider affidavits and other evidence outside the pleadings in support of a motion to dismiss
based on lack of jurisdiction without converting the motion to dismiss into one for summary judgment. Baird v.
Charleston County, 333 S.C. 519, 529, 511 S.E.2d 69, 74 (1999).

3 Effective May 18, 2018, South Carolina codified the creation of Exceptional SC in S.C. Code § 12-6-3790.

4 Pursuant to statute, Exceptional SC may not receive any appropriation of public funds and the amounts on
deposit in the fund do not constitute public funds and are not property of the State. S.C. Code § 12-6-3790(B)(1), (2).
Exceptional SC is also statutorily prohibited from expending public funds. S.C. Code § 12-6-3790(B)(4).

5 Plaintiff is not licensed to practice law in South Carolina.
{00980246.D0C.1 }
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accounting as a citizen, resident, taxpayer, registered elector of South Carolina and as a donor to
Exceptional SC.°

In response to Plaintiff’s summons and complaint and motion for preliminary injunction,
Defendants moved to dismiss Plaintiff’s pleadings and motion pursuant, inter alia, to Rules 12(b)(1)
and (6) on the ground that Plaintiff does not have standing to challenge the conduct of the
nonprofit corporation or its officers and directors under South Carolina law. Defendants also moved
pursuant to Rule 11, SCRCP, for an order imposing sanctions on Plaintiff for serving and filing a
trivolous pleading and motion in bad faith and for which there exist no good ground for support
under South Carolina law.

ORDER
A trial court must dismiss a complaint whenever the court lacks subject matter jurisdiction.

Rule 12(b)(1), SCRCP; see also Edens v. Bellini, 359 S.C. 433, 440, 597 S.E.2d 863, 867 (Ct. App.

2004). One requirement of subject-matter jurisdiction is standing. Anders v. South Carolina Parole &
Community Corrections Board, 279 S.C. 206, 211, 305 S.E.2d 229, 231 (1983). “Standing refers to a
party’s right to make a legal claim or seek judicial enforcement of a duty or right.” Michael P. v.

Greenville County Dept. of Social Services, 385 S.C. 407, 415, 684 S.E.2d 211, 215 (Ct. App. 2009).

“Standing may be acquired: (1) by statute; (2) through the rubric of “constitutional standing;” or (3)

under the “public importance” exception.” ATC South Inc. v. Charleston County, 380 S.C. 191, 195,

669 S.E.2d 337, 339 (2008).
Plaintiff does not have standing to assert the subject claims pursuant to any South Carolina
statute. S.C. Code § 12-6-3790 does not provide for any private right of action to enforce its

provisions and the South Carolina Nonprofit Corporation Act expressly circumscribes standing to

6 Plaintiff is not a member or director of Exceptional SC nor a representative of the South Carolina Attorney

General.
{00980246.DOC.1 }
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challenge the conduct of a nonprofit corporation such as Exceptional SC. S.C. Code § 33-31-304
(“A corporation’s power to act may be challenged in a proceeding against the corporation to enjoin
an act where a third party has not acquired rights . . . by the Attorney General, a director, or by a
member or members in a derivative proceeding.”); see also S.C. Code § 1-7-130 (“[tthe Attorney
General shall enforce the due application of funds given or appropriated to public charities within
the State, prevent breaches of trust in the administration thereof and, when necessary, prosecute
corporations which fail to make to the General Assembly any report or return required by law.”).
Moreover, in South Carolina, “the doctrine of ultra vires cannot be used as a sword by a third party
to try and invalidate an action by a nonprofit corporation.” S.C. Code § 33-31-304 South Carolina

Reporters” Comments (citing Deborde v. St. Michaels and All Angels Church, 272 S.C. 490, 502, 252

S.E.2d 876, 881 (1979)).

South Carolina courts have also long held that “the assets of a corporation belong to the
corporation and not the individual stockholders, and . . . the liability of directors or officers of a
corporation for loss to the corporation due to their mismanagement is an asset of the corporation
and . . . any recovery on such a cause of action belongs solely to the corporation.” Davis v. Hamm,
300 S.C. 284, 288, 387 S.E.2d 676, 678 (Ct. App. 1989). South Carolina law similarly circumscribes
standing to remove a director of a nonprofit corporation to the corporation, certain of its members,
and the Attorney General. S.C. Code § 33-31-810.

Plaintiff also does not have standing to assert the subject claims through the rubric of
constitutional standing or through the narrow public importance exception. Constitutional standing
is comprised of three elements: “(1) the plaintiff must have suffered an injury-in-fact that is concrete
and particularized, and actual and imminent as opposed to hypothetical; (2) the injury and the

conduct complained of the defendant must be causally connected; and (3) it must be likely that the

{00980246.DOC.1 }
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injury will be redressed by a favorable decision.” Michael P., 385 S.C. at 416, 684 S.E.2d at 215.

“[S]tanding may [also] be conferred upon a party when an issue is of such public importance as to

require its resolution for future guidance.” ATC South Inc., 380 S.C. at 198, 669 S.E.2d at 341. In
general, the public interest involved is the prevention of the unlawful expenditure of money raised

by taxation or the accountability and integrity of government action. See, e.g., Sloan v. Greenville

County, 356 S.C. 531, 550, 590 S.E.2d 338, 349 (Ct. App. 2003) (quoting Sloan v. School District of

Greenville County, 342 S.C. 515, 523, 537 S.E.2d 299, 303 (Ct. App. 2000)). “However, “[tlhe mere

fact that the issue is one of public importance does not confer upon any citizen or taxpayer the right

to invoke per se a judicial determination of the issue.” Crews v. Beattie, 197 S.C. 32, 32, 14 S.E.2d

351, 358 (1941).

Plaintiff does not have standing to assert the subject claims through the rubric of
constitutional standing or through its narrow public importance exception as a citizen, resident,
taxpayer, and registered elector of South Carolina because the challenged actions are those of a
nonprofit corporation statutorily prohibited from receiving or expending public funds. S.C. Code §
12-6-3790(B)(1), (2), (4). The conduct of which Plaintiff complains also does not involve any
legislative or executive action. Moreover, if the challenged conduct did involve public funds or
government action, Plaintiff’s allegations of such standing would be indistinguishable from any other
citizen, resident, taxpayer, and registered elector in South Carolina except for the allegation that
Plaintiff is a donor to the nonprofit corporation. This feature of commonality would necessarily

defeat the constitutional requirement of a concrete and particularized injury. ATC South Inc., 380

S.C. at 198, 669 S.E.2d at 340-41. Plaintiff’s status as a donor to the nonprofit corporation also does
not accord him standing to assert the subject claims under South Carolina law. As discussed above,

the South Carolina Nonprofit Corporation Act expressly circumscribes standing to challenge the

{00980246.DOC.1 }
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conduct of a nonprofit corporation or its officers and directors. S.C. Code § 33-31-304; S.C. Code §

33-31-810; Davis v. Hamm, 300 S.C. 284, 288, 387 S.E.2d 6706, 678 (Ct. App. 1989). In South

Carolina, the mere act of donating to a nonprofit corporation does not accord standing to the donor
to challenge the conduct of the nonprofit corporation or its administration by duly appointed
officers and directors. See S.C. Code § 33-31-304; S.C. Code § 33-31-810; Davis v. Hamm, 300 S.C.
at 288, 387 S.E.2d at 678.

Although this Court finds that Plaintiff does not have standing to assert the claims contained
in the Summons and Complaint for Declaratory Judgment and Injunctive Relief filed on February
12, 2020, or the Motion for Immediate Temporary Restraining Order and Notice of Motion and
Motion for Temporary Injunction filed on February 24, 2020, this Court declines to impose
sanctions upon Plaintiff for filing and serving them. However, this Court’s denial of Defendants’
Motion for Sanctions shall not be construed to prejudice in any way any right of any defendant in
this action to seek sanctions against Plaintiff for any other conduct in any other action in which the
parties are or may be involved arising from Plaintiff’s filing and serving of the summons and
complaint and motion for temporary restraining order and preliminary injunction in this action.

THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that
Defendants’ Motion to Deny Preliminary Injunction and to Dismiss the Complaint is GRANTED
and that Defendants’ Motion for Sanctions is DENIED in accordance with the above order.
Plaintiff’s Complaint is hereby dismissed with prejudice pursuant to Rules 12(b)(1) and (6), SCRCP.

AND IT IS SO ORDERED.

The Honorable Donald B. Hocker
May , 2020

{00980246.DOC.1 }
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Newberry Common Pleas

Case Caption: Jefferson DavisJr VS Chad Connelly , defendant, et a
Case Number: 2020CP3600093

Type: Order/Other

Circuit Court Judge

s/Donald B. Hocker, Judge Code 2167

Electronically signed on 2020-06-30 16:18:18 page 7 of 7
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF NEWBERRY CIVIL ACTION NO.: 2020-CP-36-00093

Jefferson Davis, Jr.,

Plaintiff ORDER DENYING
’ PLAINTIFF’S MOTION FOR
RECONSIDERATION OF ORDER,

" PLAINTIFF’'S MOTION TO STAY
Chad Connelly, Tom Persons & South Carolina 30 DAYS & SUBSTITUTE
Educational Credit for Exceptional Needs PLAINTIFF WITH STANDING,
Children Fund, AND PLAINTIFF'S MOTION FOR
PERJURY, CONTEMPT, AND
Defendants. SANCTIONS FOR FALSE
AFFIDAVIT

This matter came before the Court upon Plaintiff’s Motion for Reconsideration of this Court’s
Order Denying Plaintiff’s Motion for Preliminary Injunction and Dismissing Plaintiff’s Summons and
Complaint with Prejudice and Denying Motion for Sanctions filed on July 13, 2020 (“Motion for
Reconsideration”),' Plaintiff’s Motion to Stay 30 Days & Substitute Plaintiff with Standing filed on July 15,
2020 (“Motion for Stay”), and Plaintiff’s Motion for Perjury, Contempt, & Sanctions for False Affidavit
filed on May 14, 2020 (“Motion for Sanctions”). As the parties filed detailed motions, memoranda, and
other submissions, this Court did not conduct a hearing on the motions.” After careful review and
consideration of the parties’ submissions, this Court denies Plaintiff’s Motion for Reconsideration,
Plaintiff’s Motion to Stay, and Plaintiff’s Motion for Sanctions.

ORDER

South Carolina’s Rules of Civil Procedure “contemplate two basic situations in which a party should

1 Otrder Denying Plaintiff’s Motion for Preliminary Injunction and Dismissing Plaintiff’s Summons and Complaint with
Prejudice and Denying Motion for Sanctions filed on June 30, 2020.
2 See South Carolina Supreme Court Order No. 2020-04-22-01(c)(4) (“A trial judge may elect not to hold a hearing

when the judge determines the motion may readily be decided without further input from the lawyers.”).

{01028864.D0CX.1}
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consider filing a Rule 59(e) motion.” Elam v. South Carolina Dept. of Transp., 361 S.C. 9, 24, 602 S.E.2d
772,780 (2004). “A party must file such a motion when an issue or argument has been raised, but not ruled
on, in order to preserve it for appellate review.” Id. “A party may wish to file such a motion when she
believes the court has misunderstood, failed to fully consider, or perhaps failed to rule on an argument or
issue, and the party wishes for the court to reconsider or rule on it.”” Id. “A party cannot use Rule 59(e) to
present to the court an issue the party could have raised prior to judgment but did not.” Hickman v.
Hickman, 301 S.C. 455, 456-57, 392 S.E.2d 481, 482 (Ct. App. 1990).

Plaintiff’s motion fails to identify any issue or argument raised but not ruled upon or which this
Court has misunderstood or failed to consider. Plaintiff, instead, revisits the previously raised argument
that this Court should apply foreign common law to accord him standing where South Carolina law
expressly denies him such standing.” Accordingly, this Court denies Plaintiff’s Motion for Reconsideration
because Plaintiff’s motion fails to identify any issue or argument raised but not ruled upon or which this
Court has misunderstood or failed to fully consider and South Carolina law does not accord Plaintiff
standing to assert the subject claims.

In the alternative, Plaintiff requests an order staying this action and leave to substitute an
unidentified party who would have standing to serve as the plaintiff in this action. A South Carolina court
may order substitution of parties upon the death of a party, the incompetency of a party, the transfer of
interest, or upon the separation from office of a public officer. Rule 25, SCRCP. In order to effect such a
substitution, an action must be commenced by a real party in interest for whom a proper prosecuting party

is substituted. Plaintiff is not a real party in interest because Plaintiff does not have standing to assert the

3 The South Carolina Nonprofit Corporation Act expressly circumscribes standing to challenge the conduct of a
nonprofit corporation such as Exceptional SC to the Attorney General, a director, or by a member or members in a derivative
proceeding. S.C. Code § 33-31-304; S.C. Code § 33-31-810; Davis v. Hamm, 300 S.C. 284, 288, 387 S.E.2d 676, 678 (Ct. App.
1989).

{01028864.D0CX.1}
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subject claims and, therefore, this Court does not have jurisdiction over Plaintiff’s allegations. ““Without
jurisdiction, a court cannot proceed at all in any cause; jurisdiction is the power to declare law, and when it
ceases to exist, the only function remaining to a court is that of announcing the fact and dismissing the
cause.”” Limehouse v. Hulsey, 404 S.C. 93, 104, 744 S.E.2d 566, 572 (2013) (quoting 32A Am.Jur.2d Federal
Courts § 581 (2007)). Plaintiff also fails to identify a real party in interest to prosecute the allegations.
Instead, Plaintiff seeks an order allowing this action to proceed without a proper plaintiff despite its
dismissal with prejudice. While this Court has discretion whether to grant a stay of a matter pending before

the court, City of Spartanburg v. Belk’s Dep’t Store of Clinton, 199 S.C. 458, 480, 20 S.E.2d 157, 167

(1942), such a stay in this matter would serve only to maintain an already dismissed action brought by a
party without standing while that party seeks a proper party to pursue his cause.

Plaintiff also seeks an order granting sanctions against Defendants and compelling the production
of certain information and documentation used in support of Defendants’ argument that this Court should
require Plaintiff to post a security bond in the event that this Court granted Plaintiff’s request for injunctive
relief enjoining further administrative expenses in operation of the South Carolina Educational Credit for
Exceptional Needs Children Fund. This Court, however, denied Plaintiff’s motion for injunctive relief and
dismissed Plaintiff’s claims with prejudice upon jurisdictional grounds and, therefore, did not need to
consider, and did not, consider arguments regarding the extent to which Plaintiff would have been required
to post such a security bond. Accordingly, this Court makes no findings regarding the veracity of the
information and documentation used in support of Defendants’ argument. Moreover, this Court’s lack of
jurisdiction over this matter prohibits it from proceeding beyond announcing its dismissal with prejudice.
Limehouse v. Hulsey, 404 S.C. 93, 104, 744 S.E.2d 566, 572 (2013) (quoting 32A Am.Jur.2d Federal Courts
§ 581 (2007)).

THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that

{01028864.D0CX.1}
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Plaintiff’s Motion for Reconsideration of this Court’s Order Denying Plaintiff’s Motion for Preliminary
Injunction and Dismissing Plaintiff’s Summons and Complaint with Prejudice and Denying Motion for
Sanctions, Plaintiff’s Motion to Stay 30 Days & Substitute Plaintiff with Standing, and Plaintiff’s Motion
for Perjury, Contempt, & Sanctions for False Affidavit are DENIED in accordance with the above order.

AND IT IS SO ORDERED.

The Honorable Donald B. Hocker

September , 2020

{01028864.D0CX.1}
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Newberry Common Pleas

Case Caption: Jefferson DavisJr VS Chad Connelly , defendant, et a
Case Number: 2020CP3600093

Type: Order/Other

Circuit Court Judge

s/Donald B. Hocker, Judge Code 2167

Electronically signed on 2020-09-27 16:09:34 page 5of 5
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF NEWBERRY ) EIGHTH JUDICIAL CIRCUIT

Jefferson Davis, Jr.

Plaintiff
ORDER DENYING MOTION FOR
RECONSIDERATION OF PLAINTIFF
(AS TO PERJURY, CONTEMPT AND
SANCTIONS)
2020-CP-36-00093

VS.

Chad Connelly, Tom Persons & South
Carolina Educational Credit for Exceptional
Needs Children Fund

Defendant

N’ N’ N’ N N’ e N’ N N N N N’

After due and careful review of this matter, the Plaintiff's Motion for Reconsideration is

respectfully denied.

SO ORDERED. %

Donald B. Hocker, Circuit Court Judge
Eighth Judicial Circuit

O R
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) EIGHTH JUDICIAL CIRCUIT
COUNTY OF NEWBERRY )
Jefferson Davis, Jr., ) C/A No.: 2020-cp-36-00093
)
Plaintiff )
) Answer and Counterclaims of Defendants
Vs. ) Chad Connelly, Thomas Persons and
) South Carolina Educational Credit for
Chad Connelly, Thomas Persons and ) Exceptional Needs Children Fund
South Carolina Educational Credit for )
Exceptional Needs Children Fund )
)
To: Jefferson Davis, Jr.
FOR A FIRST DEFENSE

General Denial

Defendants Chad Connelly, Thomas Persons and South Carolina Educational Credit for
Exceptional Needs Children Fund (Hereinafter “Exceptional SC”) answer the Complaint and
would respectfully show this Honorable Court as Follows:

1.

The allegations, inference of standing and relief sought in introductory paragraphs
without numbers are denied unless specifically admitted in answers to the numbered
paragraphs below.

The allegations of paragraph 1 are denied in part and admitted in part. It is admitted that
Plaintiff is a tax attorney and CPA licensed in Georgia. It is admitted that Plaintiff made a
$10 donation to the fund in March 2019. All other allegations are denied for lack of
sufficient information to form a belief.

The allegations of paragraph 2 are admitted.

The allegations of paragraph 3 are admitted.

The allegations of paragraph 4 are admitted in part and denied in part. It is denied that
Exceptional SC, the nonprofit corporation, is administered by the South Carolina
Department of Revenue. All other allegations of paragraph 4 are admitted.

Defendants defer to the laws of the State of South Carolina in answer to paragraph 5. Any
and all inferences and allegations of paragraph 5 not addressed by case law and statutory

law are denied.
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10.

11.

12.

13.
14.

15.
16.
17.
18.
19.

Jurisdiction is a matter of law and cannot be conferred by the parties; therefore,
Defendants cannot admit or deny the allegations. To the extent that a response is
required, the allegations of paragraph 6 are denied.

The allegations of paragraph 7 are admitted in part and denied in part. The Defendants
deny all allegations of paragraph 7 based upon lack of clarity as to whether Defendant is
discussing the actual fund itself or the nonprofit that administers that fund. Defendants
further deny that the nonprofit corporation has a single purpose. Defendants admit that
the nonprofit corporation was legislatively created and is described by §12-6-3970.
Defendants deny that §12-6-3970 “regulates and governs” the nonprofit corporation
based upon lack of sufficient clarity and specificity in Plaintiffs pleadings. All other
inferences and allegations of paragraph 7 are denied or denied for lack of sufficient
information to form a belief.

The allegations of paragraph 8 are admitted in part and denied in part. Defendants deny
the contents of paragraph 8 are applicable to its current situation. Defendants admit that
the statute limits spending on administrative and other costs to 2% of donations to the
fund. All other allegations of paragraph 8 are denied for lack of sufficient information to
form a belief.

The allegations of paragraph 9 are denied for lack of sufficient information to form a
belief.

The allegations of paragraph 10 are denied for lack of sufficient information to form a
belief.

The allegations of paragraph 11 are denied for lack of sufficient information to form a
belief.

The allegations of paragraph 12 are denied.

The allegations of paragraph 13 are denied for lack of sufficient information to form a
belief.

The allegations of paragraph 14 are denied.

Defendants crave reference to the audit reports for answer to paragraph 15.

Defendants crave reference to the audit reports for answer to paragraph 16.

Defendants crave reference to specific solicitation materials for answer to paragraph 17.

Defendants crave reference to Exceptional SC’s website for answer to paragraph 18.
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20.
21.
22.
23.
24.
25.

26.

27.

28.

29.
30.
31.
32.
33.

34.
35.
36.
37.
38.

39.
40.
41.

The allegations of paragraph 19 are denied.

The allegations of paragraph 20 are denied.

The allegaitons of paragraph 21 are denied.

The allegations of paragraph 22 are denied.

The allegaitons of paragraph 23 are denied.

The allegations of paragraph 24 are denied in part and admitted in part. It is admitted that
the Board of Exceptional SC approved all budgets, salaries and spending. It is denied that
Exceptional SC has spent monies not in compliance with the law.

The allegations of paragraph 25 are denied for lack of sufficient information to form a
belief.

The allegations of paragraph 26 are denied. Defendant would crave reference to financial
records.

The defendants deny the allegations of paragraph 27 for lack of sufficient information to
form a belief and would crave reference to a Texas Instruments TI-30 calculator for
answer to paragraph 27.

The allegations of paragraph 28 are denied.

The allegations of paragraph 29 are denied.

The allegations of paragraph 30 are denied.

The allegations of paragraph 31 are denied.

The allegations of paragraph 32 are denied in part and admitted in part. It is admitted that
the Board of Exceptional SC approved all budgets, salaries and spending. It is denied that
Exceptional SC has spent monies not in compliance with the law.

The allegations of paragraph 33 are denied.

The allegations of paragraph 34 are denied.

The allegations of paragraph 35 are denied.

The allegations of paragraph 36 are denied.

Paragraph 37 does not warrant response. Any allegation of paragraph 37 not specifically
admitted is denied.

The allegations of paragraph 38 are denied.

The allegations of paragraph 39 are denied.

The allegations of paragraph 40 are denied.
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42.

43
44,

45.

46.

47.

48.

49.

50.

51.

52.

53.

54.

55.
56.

Paragraph 41 does not warrant response. Any allegation of paragraph 41 not specifically
admitted is denied.

The allegations of paragraph 42 are denied.

Paragraph 43 does not warrant response. Any allegation of paragraph 43 not specifically
admitted is denied.

The allegations of paragraph 44 are denied.

The allegations of paragraph 45 are denied.

The allegations of and relief sought paragraph A of the Plaintiff’s prayer for relief are
denied.

The allegations of and relief sought paragraph B of the Plaintiff’s prayer for relief are
denied.

The allegations of and relief sought paragraph C of the Plaintiff’s prayer for relief are
denied.

The allegations of and relief sought paragraph D of the Plaintift’s prayer for relief are
denied.

The allegations of and relief sought paragraph E of the Plaintiff’s prayer for relief are

denied.

FOR A SECOND DEFENSE
SCRCP Rule 12(b)6 Plaintiff Fails to State a Claim for which Relief Can Be Granted

Plaintiff alleges damages to students receiving scholarships, parents of students receiving
scholarships and schools in paragraphs.

Plaintiff does not allege that he is a school, parent or student damaged by Plaintiff’s
allegations and does not list any Parent, Student or School as a Plaintiff in this action.
Plaintiff is not a South Carolina licensed attorney.

Plaintiff cannot represent the interests of others in a South Carolina Court.

Plaintiff never alleges damages to himself and never alleges damages to an interest of the

Plaintiff’s that would warrant an injuction and other relief sought by Plaintiff.

FOR A THIRD DEFENSE
SCRCP 12(b)1 and SCRCP 12(b)6, Plaintiff Lacks Standing
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57.
38.

59.

60.

61.

62.

63.

64.

65.

66.

67.

Plaintiff lacks standing to bring an action for ultra vires.

The South Carolina Nonprofit Corporations Act establishes who has standing to bring an
action against a corporation for acting beyond its legal power or authority in South
Carolina Code §33-31-304.

South Carolina Code §33-31-304 specifically states that the only way the validity of a
corporate action may be challenged is through South Carolina Code §33-31-304.

South Carolina Code §33-31-304 states that an ultra vires action can only be brought
against the corporation by the Attorney General, a director of the corporation or a
member of the corporation.

South Carolina Code §33-31-304 states that an ultra vires action can only be brought
against a director or officer of the corporation by the corporation, the Attorney General, a
receiver or trustee, or a legal representative of the corporation.

The entire basis of defendants suit is the allegation that the corporation spent money
beyond what is allowed by law. This is purely an ultra vires action.

Plaintiff does not allege that he is the Attorney General, a receiver or trustee, represents
the Corproration in a legal capacity, is a director of the corporation, is a member of the
corporation or the corporation itself.

Plaintiff is not in a class allowed to bring an ultra vires action against the corporation or
one of its directors / officers.

Plaintiff does not have standing to bring this action and the action must be dismissed.

FOR A FOURTH DEFENSE
Rule 11 SCRCP and the South Carolina Frivolous Proceedings Act

Plaintiff knew or should have known Defendants were in compliance with the law based
on Plaintiff’s education, certifications, professional licenses, number of years of
experience, having possession of all three years of financial reports and having
previously presented the allegations in the form of a complaint to the Secretary of State
and Attorney General.

Plaintiff knew or should have known he does not have standing to bring this action based

upon his legal education, 27 years as a licensed attorney, statutory law and case law.
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68.

69.

70.

71.
72.

73.

74.

75.

76.

77.

78.
79.

80.

Plaintiff drafted a misleading complaint and provided misleading analysis prepared by
the Plaintiff to show Defendants are not in compliance with the law. Both the complaint
and analysis while alarming at first glance, do not withstand even moderate scrutiny.
Plaintiff alleges wrongdoing on behalf of Defendants Persons and Connelly which is not
supported by documentation or fact.

Plaintiff brought this action in an attempt to obtain financial information previously
denied to Plaintiff by order of the Court.

Defendant signed and filed this action with the Court.

Plaintiff knew or should have known he could not win this action on its merits, but
intended to and used the existence of this litigation to harass and defame Defendants.
Plaintiff widely publicized the litigation to damage defendants, frustrate fundraising and
create work for Defendants by inciting panic amongst schools and parents of children
receiving scholarships.

The Plaintiff’s intent to harass and defame is further evidenced by having Defendants
served by Sheriff after requesting and receiving acceptance of service.

Intent to harass and defame is further evidenced by sending plaintiffs envelopes by mail
in which he addresses them as Defendant Thomas Persons and Defendant Chad Connelly
in large font on the address line of the envelopes.

Plaintiff knew or should have known the allegations of his complaint were false because
Plaintiff has all financial reports of Defendant Exceptional SC and has the education and
training as a tax attorney, CPA and Certified Financial Advisor to interpret the financial
reports held by Plaintiff.

Plaintiff’s year and a half premeditation of this action is evidenced by his making
nominal donations to the nonprofit corporation in July 2018 and March 2019 in an
attempt to gain a semblance of standing as a donor.

Plaintiff has filed frivolous actions against the Defendants in the past.

Plaintiff intended to damage Defendants by creating high legal expense in defense of this
and past actions.

Defendants have been damaged by Plaintiff’s actions, including damage to reputation,
attorneys fees for defense of actions, attorneys fees for defense against Plaintifts

subpoenas and damages to fundraising capability.
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81.

82.
83.

84.

85.

86.
87.

88.

&9.

90.

91.

92.

Defendants seek damages, including but not limited to attorney’s fees, costs of court, and
pray for an order that Plaintiff cannot file future civil actions in South Carolina Courts

unless the pleadings are signed by a licensed South Carolina Attorney.

FOR A FIFTH DEFENSE BY WAY OF COUNTERCLAIM

Abuse of Process

Defendants incorporate by reference each of its prior allegations as if incorporated herein.

Plaintiff has the ulterior motive of obtaining financial information denied by prior Court
Order.

Plaintiff signed and filed this action requesting an accounting of Exceptional SC after
having been denied such information by the Court.

Plaintiff sent a subpoena to the Hobbs Group seeking the same financial information in
another action pending before the Court.

Plaintiff has the ulterior motive of harassing Defendants.

Plaintiff served defendants by Sheriff after or simultaneously while getting Defendants to
agree to accept service.

Plaintiff sent an envelope by mail addressed to “Defendant Thomas Persons” and
“Defendant Chad Connelly”

Plaintiff published this action on his blog and sent it by email to parents, schools and
potential donors to the Defendant Exceptional SC.

Plaintiffs commentary on this action on the web alleges malfeasance by Defendants
Thomas Persons and Chad Connelly in a manner that is defamatory.

Plaintiff knows or should know based on the information held by Plaintiff and Plaintiffs
education, expertise and professional licenses that allegations made against Defendants
and public defamatory statements against Defendants are false.

Defendants have been damaged by Plaintiff’s actions, including damage to reputation,
attorneys fees for defense of actions, attorneys fees for defense against Plaintiffs

subpoenas and damages to fundraising capability.
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93. Defendants seek damages, including but not limited to attorney’s fees, costs of court, and
pray for an order that Plaintiff cannot file future civil actions in South Carolina Courts

unless the pleadings are signed by a licensed South Carolina Attorney.

Respectfully Submitted:

s/Geoffrey K. Chambers

Counsel for Defendants South
Carolina Educational Credit for
Exceptional Needs Children Fund,
Chad Connelly and Thomas Persons

411 Walnut Street, No. 10646
Green Cove Springs, FL. 32043
Phone: 864-508-0899
Email: Geoffrey@CPERLGroup.com
SC Bar No.: 78415

This 4 Day of March, 2020

Flat Rock, North Carolina
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF NEWBERRY CIVIL ACTION NO.: 2020-CP-36-00093
Jetferson Davis, Jr.,
Plaintiff, DEFENDANTS’ MOTION TO

DENY PRELIMINARY INJUNCTION
V. AND TO DISMISS THE COMPLAINT
Chad Connelly, Tom Persons & South Carolina
Educational Credit for Exceptional Needs

Children Fund,

Defendants.

PLEASE TAKE NOTICE that Defendants Chad Connelly, Tom Persons & South Carolina
Educational Credit for Exceptional Needs Children Fund (“Exceptional SC”) (collectively
“Defendants”), by and through the undersigned counsel and specifically reserving the defenses
asserted in the simultaneously filed Motion to Dismiss as well as the right to answer fully the allegations
of the Complaint, moves this Court before pleading pursuant to Rule 65, SCRCP, to enter an order
denying the preliminary injunction requested by Plaintiff in the Motion for Immediate Temporary
Restraining Order and Notice of Motion and Motion for Temporary Injunction filed on February 24,
2020." Defendants also move to dismiss Plaintiff’s Complaint pursuant to Rules 12(b)(1), (2), (3) and
(6), SCRCP

ARGUMENT SUMMARY

Plaintiff seeks an order suspending the general operation of the South Carolina Educational
Credit for Exceptional Needs Children Fund (“Exceptional SC”) based upon the allegation that

Exceptional SC expended in excess of two percent of its funds on administrative expenses and related

1 On February 27, 2020, The Honorable William P. Keesley entered a form order denying Plaintiff’s motion for a
temporary restraining order, requiring Plaintiff to provide notice to Defendants of the remaining motion for preliminary
injunction, and directing to Plaintiff to contact Judge Hocker’s chambers to request a hearing on the remaining motion
for preliminary injunction. Form 4 Order, Feb. 27, 2020.
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costs during an eighteen month period in violation of S.C. Code Ann § 12-6-3790(B)(4). Plaintiff also
seeks an accounting of all Exceptional SC administrative expenses from July 1, 2019, through
December 31, 2020, and the continuing publication of all donations to and administrative expenses
of Exceptional SC. This Court should deny the motion for injunctive relief and dismiss Plaintiff’s
Complaint because (1) Plaintiff does not have standing to bring the asserted claims, (2) Plaintiff cannot
demonstrate any particularized immediate, irreparable harm, (3) Plaintiff seeks to alter, not preserve,
the status quo, (4) adequate remedies for the asserted claims exist at law for other parties with standing,
(5) Detendants are likely to prevail on the merits, and (6) Plaintiff has not offered to provide security
for the payment of costs and damages that may be suffered by Defendants as a result of an improper
injunction.

BACKGROUND

Exceptional SC is a domestic nonprofit entity originally created by a legislative budget proviso
and incorporated in South Carolina on June 16, 2016.> Exceptional SC grants tuition scholarships to
qualifying special needs students who may be better assisted by the services provided by approved
independent institutions with programs designed for students with disabilities. The scholarships are
funded entitely by private donations for which donors receive a state tax credit.’

Exceptional SC is governed by five directors, including Tom Persons, and employs an
executive director, Chad Connelly. In order to fulfill its mission, Exceptional SC may expend up to
two percent of the fund for administration and related costs. S.C. Code § 12-6-3790(B)(3). Any funds
available for administration and other related costs that are not used in any fiscal year may be reserved

for administration and other related costs in future fiscal years. (Affidavit of Tim Derrick §13-14.)

2 Effective May 18, 2018, South Carolina codified the creation of Exceptional SC in S.C. Code § 12-6-3790.

3 Pursuant to statute, Exceptional SC may not receive any appropriation of public funds and the amounts on
deposit in the fund do not constitute public funds and are not property of the State. S.C. Code § 12-6-3790(B)(1), (2).
Exceptional SC is also statutorily prohibited from expending public funds. S.C. Code § 12-6-3790(B)(4).
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Exceptional SC’s financial reporting requirements are governed by statute. In concert with the
directors, the South Carolina Department of Revenue, the South Carolina Senate Education Oversight
Committee, and South Carolina Secretary of State maintain oversight of the administration of
Exceptional SC.

Plaintiff is a highly educated and accredited attorney who has been practicing law for 27 years.
Plaintiff received his MBA from the Moore School, one of the top, if not the top, business schools in
the United States and world. Plaintiff has a specialty of tax law, is a CPA and held a CFA until recently.
Plaintiff is extremely active in politics in his position as the current president of the Greenville County
Tea Party.

Plaintiff continues to abuse South Carolina courts in relentless attempts to harass his perceived
political rivals and obtain confidential statutorily protected information in hopes of validating his
theories of corruption. Prior to filing this action, Plaintiff, who is an attorney licensed by the State of
Georgia, has filed two other unsuccessful lawsuits against Exceptional SC.

In the first action filed in the Court of Common Pleas for the County of Greenville* on
November 13, 2017, Plaintiff sought judicial intervention to compel Exceptional SC to reveal
confidential financial information and to provide him with notice of all entity meetings pursuant to
the Freedom of Information Act (“FOIA”). After venue was transferred to the Court of Common
Pleas for Richland County’, The Honorable DeAndrea Benjamin granted Exceptional SC’s motions
for judgment on the pleadings and for summary judgment after determining that FOIA does not apply
to Exceptional SC because it is not a “public body”. Plaintiff’s appeal of the dismissal is currently

pending in the South Carolina Court of Appeals.(’

4 Jefferson Davis, Jr. v. South Carolina Educational Credit for Exceptional Needs Children Fund, Civil Action
No. 2017-CP-23-04748.

5 Jefferson Davis, r. v. South Carolina Educational Credit for Exceptional Needs Children Fund, Civil Action No.
2017-CP-40-06976.

6 Jefferson Davis, Jr. v. South Carolina Educational Credit for Exceptional Needs Children Fund, Appellate Case
No. 2019-001231.
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After the hearing on the motions giving rise to the dismissal of the first action, Plaintiff then
attempted to join Exceptional SC and its executive director, Chad Connelly, to a lawsuit already
commenced by Plaintiff against two of Plaintiff’s perceived political rivals—FEllen Weaver and
Palmetto Promise Institute—that included nine causes of action including defamation and conspiracy
(“Weaver Action”).” Plaintiff eventually sought to amend the complaint in that action to include 31
additional defendants.® On February 19, 2019, The Honorable Doyet A. Early entered an order
dismissing all of the claims against each of those 31 defendants. Plaintiff’s appeal of the dismissal of
the second action is also cutrently pending in the South Carolina Court of Appeals.’

Despite the dismissal of these actions, Plaintiff continued his attempts to obtain the
confidential and statutorily protected information now sought in this action by serving myriad
subpoenas in the Weaver Action upon the dismissed parties and a spate of other entities with alleged
ties to his perceived political rivals and Exceptional SC. The subpoenaed third parties included The
Hobbs Group, P.A., which is the accounting firm that has performed audits of Exceptional SC in
accordance with the requirements of S.C. Code Ann § 12-6-3790. As a result of these continued efforts
to use the Weaver Action as a vehicle to circumvent South Carolina law, on January 31, 2020, The
Honorable L. Casey Manning stayed all discovery in that action until the disposition of Plaintiff’s
appeal. (Order Staying All Discovery Until Appeal is Resolved, Jan. 31. 2020).

Less than two weeks after that order, on February 12, 2020, Plaintiff filed the summons and
complaint in the instant action in which Plaintiff facially seeks a declaration that Defendants violated
S.C. Code Ann § 12-6-3790, injunctive relief to prohibit Exceptional SC from expending more than

two percent of the fund for administration and related costs, and reimbursement to Exceptional SC

7 Jefferson Davis, Jr. v. Ellen Weaver et al., Civil Action No. 2018-CP-40-02425.

8 Of note, the Amended Complaint in that action failed to mention Exceptional SC other than to: (a) identify it
and its executive director; and (b) allege that another named defendant provided services to it, assisted it with fundraising
and once employed one of its employees (See Am. Compl. 9 3, 17, 180, 185, 186.) The Amended Complaint did not
otherwise reference Exceptional SC or assert any cause of action against it.

9 Jefferson Davis, Jr. v. Ellen Weaver et al., Appellate Case No. 2019-000648.
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by the chairman of the board of directors and the executive director of any funds expended in excess
of the statutory limitation. Two weeks later, Plaintiff also filed a Motion for Immediate Temporary
Restraining Order and Notice of Motion and Motion for Temporary Injunction seeking the same
relief sought in his complaint, as well as an accounting of all Exceptional SC administrative expenses
and the publication of all donations to and administrative expenses of Exceptional SC—the same
statutorily protected information sought in each of his prior actions.

LEGAL STANDARD FOR INJUNCTIVE RELIEF

Actions for injunctive relief are equitable. Doe v. South Carolina Med. Malpractice Liab. Joint

Underwriting Ass’n, 347 S.C. 642, 645, 557 S.E.2d 670, 672 (2001). “An injunction is a drastic remedy

issued by the court in its discretion to prevent irreparable harm suffered by the plaintiff.” Scratch Golf

Co. v. Dunes W. Residential Golf Props., Inc., 361 S.C. 117, 121, 603 S.E.2d 905, 907 (2004).

“Generally, to obtain an injunction, a party must demonstrate irreparable harm, a likelihood of success

on the merits, and an inadequate remedy at law.” FOC Lawshe Ltd. Partnership v. Int’l Paper Co.,
352 S.C. 408, 416, 574 S.E.2d 228, 232 (Ct. App. 2002) (aftirming the denial of a temporary injunction
based upon the existence of conflicting evidence).

The party seeking an injunction has the burden of demonstrating facts and circumstances

warranting an injunction. Calcutt v. Calcutt, 282 S.C. 565, 572, 320 S.E.2d 55, 59 (Ct. App. 1984). In
order to prevail upon a motion for a preliminary injunction, the plaintiff’s “complaint must allege facts
sufficient to constitute a cause of action for injunction and demonstrate it is reasonably necessary to

protect the legal rights of the plaintiff pending in the action.” Peek v. Spartanburg Reg’l Healthcare

Sys., 367 S.C. 450, 454, 626 S.E.2d 34, 36 (Ct. App. 2005). If great injury will be done to the defendants
with little benefit to the plaintiffs, it is proper for the trial court to deny equitable relief. Kneale v.

Bonds, 282 S.C. 262, 268, 452 S.E.2d 840, 843 (Ct. App. 1994).
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““The sole purpose of a temporary injunction is to preserve the status quo and thus avoid

possible irreparable injury to a party pending litigation.”” FOC Lawshe I.td. P’ship v. Int’l Paper Co.,

352 8.C. 408, 413, 574 S.E.2d 228, 231 (Ct. App. 2002) (quoting Zabinski v. Bright Acres Assocs., 346

S.C. 580, 601, 553 S.E.2d 110, 121 (2001)). Accordingly, “[a] preliminary injunction should issue only

if necessary to preserve the status quol.]” Poynter Investments, Inc. v. Century Builders of Piedmont,

Inc., 387 S.C. 583, 586-87, 694 S.E.2d 15, 17 (2010).

ARGUMENT

I. This Court Should Deny Plaintiffs Motion Because Plaintiff Does Not Have
Standing.

“Standing to sue is a fundamental requirement in instituting an action.” Blandon v. Coleman,

285 S.C. 472, 475,330 S.E. 2d 298, 299 (1985). “Standing refers to a party’s right to make a legal claim

or seck judicial enforcement of a duty or right.” Michael P. v. Greenville County Dept. of Social
Services, 385 S.C. 407, 415, 684 S.E.2d 211, 215 (Ct. App. 2009). “Standing may be acquired: (1) by
statute; (2) through the rubric of “constitutional standing;” or (3) under the “public importance”

exception.” ATC South Inc. v. Charleston County, 380 S.C. 191, 195, 669 S.E.2d 337, 339 (2008).

“In order to have standing to present a case before the courts of this State, a party must have

a personal stake in the subject matter of the lawsuit.” Duke Power Co. v. South Carolina Pub. Serv.

Comm’n, 284 S. C. 81, 96, 326 S. E. 2d 395, 404 (1985). “Standing is comprised of three elements: (1)
the plaintiff must have suffered an injury-in-fact that is concrete and particularized, and actual and
imminent as opposed to hypothetical; (2) the injury and the conduct complained of the defendant
must be causally connected; and (3) it must be likely that the injury will be redressed by a favorable
decision.” Michael P., 385 S.C. at 416, 684 S.E.2d at 215. For example, “[a] private individual may not
invoke judicial power to determine the validity of an executive or legislative act unless he can show

that he has sustained, or is in immediate danger of sustaining, a direct injury as a result of that action.”

Blandon, 285 S.C. at 475, 330 S.E.2d at 299 (citing Ex parte Levitt, 302 U.S. 633 (1937)); see also
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Culbertson v. Blatt, 194 S.C. 105, 9 S.E.2d 218 (1940). Although “standing may be conferred upon a

party when an issue is of such public importance as to require its resolution for future guidancel[,]”

ATC South Inc., 380 S.C. at 198, 669 S.E.2d at 341, “[tlhe mere fact that the issue is one of public
importance does not confer upon any citizen or taxpayer the right to invoke per se a judicial

determination of the issue.” Crews v. Beattie, 197 S.C. 32, 32, 14 S.E.2d 351, 358 (1941).

“A corporation’s power to act may be challenged in a proceeding against the corporation to
enjoin an act where a third party has not acquired rights . . . by the Attorney General, a director, or by
a member or members in a derivative proceeding.” S.C. Code § 33-31-304. The South Carolina
Reports’ Comments to this statute provide as follows:

Under this section of the Nonprofit Act, a member of a nonprofit corporation has no
right to bring a direct attack against a proposed action. The claim may only be brought
derivatively. If an action has been accomplished and the members believe that the
directors or others in charge have done something wrong, have acted “ultra vires,” the
members may bring a derivative action against the alleged wrongdoers. There was
consideration of adopting language more similar to the South Carolina Business
Corporation Act. However, the South Carolina Business Corporation Act, as noted,
provides for damage actions against the board which was viewed as undesirable in the
context of nonprofit corporations. Consideration was also given as to whether the
Attorney General should have authority to bring an action against directors of mutual
benefit corporations as well as against directors of public benefit corporations. It was
determined that the members of these corporations would have sufficient interest in
the entity to adequately police any alleged wrongdoing.

Accordingly, the doctrine of ultra vires cannot be used as a sword by a third party to try and invalidate

an action by a nonprofit corporation. Deborde v. St. Michaels and All Angels Church, 272 S.C. 490,

502, 252 S.E.2d 876, 881 (1979) (holding that parties who are not members of a nonprofit corporation
have no standing to challenge the conduct of the corporation).
“[T)he liability of directors or officers of a corporation for loss to the corporation due to their

mismanagement is an asset of the corporation and that any recovery on such a cause of action belongs

solely to the corporation.” Davis v. Hamm, 300 S.C. 284, 288, 387 S.E.2d 676, 678 (Ct. App. 1989);

see also Ward v. Griffin, 295 S.C. 219, 221, 367 S.E.2d 703, 703-04 (Ct. App. 1988). In the case of
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public charities, “[tthe Attorney General shall enforce the due application of funds given or
appropriated to public charities within the State, prevent breaches of trust in the administration thereof
and, when necessary, prosecute corporations which fail to make to the General Assembly any report
or return required by law.” S.C. Code § 1-7-130; see also Furman University v. Mcl.eod, 238 S.C. 475,
483, 120 S.E.2d 865, 868 (1961) (“It is also the general law that in the matter of administering or
enforcing charitable trusts, the Attorney General is the proper party to protect the interest of the
members of the public at large, as distinct from those having immediate or peculiar interests.”).

Plaintiff cannot claim a private right of action or standing to assert the subject claims pursuant
to any statute. S.C. Code § 12-6-3790 does not provide for a private right of action to enforce its
provisions. Plaintiff also cannot claim standing pursuant to any provision of Title 33 of the S.C. Code
as Plaintiff is not a director or member of Exceptional SC. Moreover, Plaintiff cannot claim any an
injury-in-fact that is concrete and particularized caused by the alleged conduct or that could be
redressed by a favorable decision.

Instead, Plaintiff appears to assert standing on the grounds that whether Exceptional SC
expended in excess of two percent of its funds on administrative expenses and related costs during a
certain period is an issue of such public importance as to require its resolution by this court for future
guidance. This narrow exception to the traditional tests for standing, however, applies only to
governmental actions, not the conduct of corporations. Standing to challenge the actions of a
corporation or its directors and officers is statutorily reserved to the corporation or the Attorney
General. As a result, this Court should deny Plaintiff’s motion for a temporary injunction and dismiss
Plaintiff’s Complaint because Plaintiff lacks standing to bring the asserted claims.

II. This Court Should Deny Plaintiff’s Motion Because Plaintiff Cannot Demonstrate
Immediate, Irreparable Harm.

Plaintiffs seek a judicial declaration that Defendants violated S.C. Code Ann § 12-6-3790,

injunctive relief to prohibit Exceptional SC from expending more than two percent of the fund for
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administration and related costs, and reimbursement to Exceptional SC by the chairman of the board
of directors and the executive director of any funds expended in excess of the statutory limitation.
Plaintiff also seeks an accounting of all Exceptional SC administrative expenses from July 1, 2019,
through December 31, 2020, and the continuing publication of all donations to and administrative
expenses of Exceptional SC. Unless injunctive relief is granted, Plaintiff argues that he will suffer
immediate and irreparable but unspecified harm.

In fact, Plaintiff cannot show any particularized immediate or irreparable harm from the
general operation of Exceptional SC or the involvement in the corporation by Chad Connelly or Tom
Persons. Although Plaintiff alleges that he has suffered harm as a donor to Exceptional SC, Plaintiff
cannot show any particularized immediate or irreparable harm resulting from the use of any donated
funds expended by Exceptional SC for administrative expenses because Plaintiff has already received
the benefit sought from any donated funds—a state tax credit for the amount of funds donated. Once
any such funds have been donated, the funds are the property of the corporation and, as such, any
right to challenge to the manner in which they are used is reserved specifically to the corporation or
the Attorney General.

III.  This Court Should Deny Plaintiff’s Motion Because Plaintiffs Seek to Alter, Not
Preserve, the Status Quo.

““The sole purpose of a temporary injunction is to preserve the status quo and thus avoid

possible irreparable injury to a party pending litigation.”” FOC Lawshe 1.td. P’ship v. Int’l Paper Co.,

352 S.C. 408, 413, 574 S.E.2d 228, 231 (Ct. App. 2002) (quoting Zabinski v. Bright Acres Assocs., 346

S.C. 580, 601, 553 S.E.2d 110, 121 (2001)). Accordingly, “[a] preliminary injunction should issue only

if necessary to preserve the status quol.]” Poynter Investments, Inc. v. Century Builders of Piedmont,
Inc., 387 S.C. 583, 586-87, 694 S.E.2d 15, 17 (2010).
The status quo in this case is the ongoing general operation of Exceptional SC, including the

involvement of its five duly appointed directors and its executive director. In his motion for injunctive
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relief, Plaintiff seeks judicial intervention to alter the status quo by suspending the general operation
of Exceptional SC by (1) enjoining the corporation from expending any additional administrative
expenses, (2) enjoining the corporation’s duly appointed directors and executive director from
participating in the administration of the corporation, and (3) requiring the production of financial
information that the organization is statutorily prohibited from releasing. As the sole purpose of a
temporary injunction is to preserve the status quo and avoid potential irreparable injury to a party
pending litigation, this Court should deny Plaintiff’s request for injunctive relief.

IV.  This Court Should Deny Plaintif’s Motion Because Other Parties With Standing
Have Adequate Remedies at Law.

“An injunction is an equitable remedy; as such, it is available only where no remedy at law
exists or where the legal remedy would fail to make the party whole.” MailSource, IL.I.C v. M.A. Bailey
& Assoc., 356 S.C. 363, 369-70, 588 S.E.2d 635, 639 (Ct. App. 2003) (denying injunction on the basis

that plaintiffs could seek damages and therefore had an adequate remedy at law); see also Scratch Golf

Co. v. Dunes W. Residential Golf Properties, Inc., 361 S.C. 117, 121, 603 S.E.2d 905, 907 (2004).

Although Plaintiff does not have standing to assert the claims contained in Plaintiff’s
Complaint, an adequate remedy for the allegations asserted in the Motion for Immediate Temporary
Restraining Order and Notice of Motion and Motion for Temporary Injunction and Plaintiff’s
Complaint exists for Exceptional SC and the Attorney General. Davis v. Hamm, 300 S.C. 284, 288,
387 S.E.2d 676, 678 (Ct. App. 1989); see also Ward v. Griffin, 295 S.C. 219, 221, 367 S.E.2d 703, 703-
04 (Ct. App. 1988). The legal and equitable remedies available in such actions include monetary
damages. Any such damages would be easily ascertainable and awardable through an action at law or
inequity by the corporation. As a result, this Court should deny Plaintiff’s request for injunctive relief.

V. This Court Should Deny Plaintiffs Motion Because Defendants Likely Will
Succeed on the Merits.
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“In evaluating whether a [party] is entitled to a preliminary injunction, the court must examine

the merits of the underlying case only to the extent necessary to determine whether the [party| has

made a sufficient prima facie showing of entitlement to relief.” Compton v. S. Carolina Dep’t of
Corrections, 392 S.C. 361, 367, 709 S.E.2d 639, 642 (2011). The court must, based solely on the
allegations of the complaint, “determine only the /ke/zhood of whether [the party] will prevail on the
merits.” Id. (emphasis in original).

As discussed above, Plaintiff does not have standing to bring the asserted claims. Nevertheless,
arguendo, in the event that Plaintiff did have standing to bring the claims, Defendants would likely
prevail because Exceptional SC has not expended in excess of two percent of its funds on
administrative expenses and related costs during the relevant time period because any funds available
for administration and other related costs that are not used in any fiscal year may be reserved for
administration and other related costs in future fiscal years. (Affidavit of Tim Derrick 99.) As a result,
Plaintiff cannot make a sufficient prima facie showing of entitlement to relief and a likelihood of
prevailing on the merits.

VI.  Upon Grant of Injunctive Relief, Plaintiff Must Provide Security for the Payment
of Costs and Damages as May Be Suffered by Defendants.

“[N]o restraining order or temporary injunction shall issue except upon the giving of security
by the applicant, in such sum as the court deems proper, for the payment of such costs and damages
as may be incurred or suffered by any party who is found to have been wrongfully enjoined or
restrained.” Rule 65(c), SCRCP. See also AJG Holdings, I.L.C v. Dunn, 382 S.C. 43, 50, 674 S.E.2d
505, 508 (Ct. App. 2009) (remanding a case when the circuit court failed to order a party to post a

bond before issuing a temporary injunction); Atwood Agency v. Black, 374 S.C 68, 73, 646 S.E.2d

882, 884 (2007) (stating that even a “nominal security bond does not satisfy Rule 65(c) because it
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erroneously assumes the injunction is proper instead of providing an amount sufficient to protect
appellants in the event the injunction is ultimately deemed improper™).

In the event that this Court issues an injunction in favor of Plaintiff, Plaintiff should be
required to post a bond in the amount necessary to cover the payment of such costs and damages as
may be incurred or suffered by Defendants. This amount should include the total loss of revenue to
each Defendant that will not be able to be collected during the pendency of the injunction and an
amount sufficient to protect each Defendant against any claims asserted by the corporation, Attorney
General, or other party as a result of the cessation of operations of Exceptional SC or the involvement
of the corporation’s duly appointed director or executive director or from the disclosure of protected
information. Accordingly, in the event that this Court grants injunctive relief in favor of Plaintiff, the
Court should also require a bond to protect Defendants in the event the injunction is ultimately
deemed improper.

CONCLUSION

For the foregoing reasons, this Court should deny the injunctive relief requested by Plaintiff
and dismiss Plaintiff’s causes of action with prejudice. This motion is further based upon the pleadings,
exhibits to this motion, applicable South Carolina jurisprudence, any affidavits and memoranda as may
be submitted, and any other matter as may be acceptable to the Court.

Respectfully submitted,

CPERL GROUP

s/Geoffrey K. Chambers

Geoffrey K. Chambers, Esquire
411 Walnut Street

Number 10646

Green Cove Springs, FL. 32043
Phone: 864-508-0899
Geoffrey@CPERLgroup.com
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March 4, 2020

—and —

BARNWELL WHALEY PATTERSON &
HELMS, LL.C

s/Justin P. Novak

M. Dawes Cooke, Jr., Esquire
Justin P. Novak, Esquire

P.O. Drawer H

Charleston, South Carolina 29402
Phone: (843) 577-7700

Fax: (843) 577-7708
mdc@barnwell-whaley.com
jnovak@barnwell-whaley.com

Attorneys for Defendant South Carolina
Educational Credit for Exceptional Needs
Children Fund, Chad Connelly & Tom Persons
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF NEWBERRY CIVIL ACTION NO.: 2020-CP-36-00093
Jetferson Davis, Jr.,
Plaintiff,

MOTION FOR SANCTIONS
V.

Chad Connelly, Tom Persons & South Carolina
Educational Credit for Exceptional Needs

Children Fund,

Defendants.

PLEASE TAKE NOTICE that Defendants Chad Connelly, Tom Persons & South Carolina
Educational Credit for Exceptional Needs Children Fund (“Exceptional SC”) (collectively
“Defendants”), by and through the undersigned counsel and specifically reserving the defenses
asserted in the simultaneously filed Motion to Dismiss as well as the right to answer fully the allegations
of the Complaint, moves this Court before pleading pursuant to Rule 11, SCRCP, to enter an order
imposing sanctions against Plaintiff for filing and serving a summons and complaint and motion for
preliminary injunction for which there exist no good ground for support and which Plaintiff

commenced in bad faith.

STANDARD FOR SANCTIONS

“Under Rule 11(a), SCRCP, a party and/or the patty’s attorney may be sanctioned for filing a

frivolous pleading, motion, or other paper, or for making frivolous arguments. Ex parte Gregory, 378

S.C. 430, 437, 663 S.E.2d 46, 50 (2008) (citing Runyon v. Wright, 322 S.C. 15,471 S.E.2d 160 (1996)).

“The party and/or attorney may also be sanctioned for filing a pleading, motion, or other paper in
bad faith whether or not there is good ground to support it.”” Id. “The sanction may include an order

to pay the reasonable costs and attorney fees incurred by the party or parties defending against the
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frivolous action or action brought in bad faith, a reasonable fine to be paid to the court, or a directive
of a nonmonetary nature designed to deter the party or the party’s attorney from bringing any future
frivolous action or action in bad faith.” Id. “Further, if appropriate under the facts of the case, the
court may order a party and/or the party’s attorney to pay a reasonable monetary penalty to the party
or parties defending against the frivolous action or action brought in bad faith.” Id.

ARGUMENT

Any reasonable investigation by Plaintiff, who is an attorney licensed in the State of Georgia
and an experienced pro se litigator in South Carolina courts, would have revealed that there is no basis
for the Summons and Complaint filed on February 12, 2020, or the Motion for Immediate Temporary
Restraining Order and Notice of Motion and Motion for Temporary Injunction filed on February 24,
2020. South Carolina law expressly provides that “[a] corporation’s power to act may be challenged in
a proceeding against the corporation to enjoin an act where a third party has not acquired rights . . .
by the Attorney General, a director, or by a member or members in a derivative proceeding.” S.C.
Code § 33-31-304. In addition, the South Carolina Supreme Court specifically held that “petitioners,
not being members of [a nonprofit corporation]| have no standing to raise [actions alleged to be ultra

vires].” Deborde v. St. Michaels and All Angels Church, 272 S.C. 490, 502, 252 S.E.2d 876, 881 (1979).

Nevertheless, Plaintiff filed and served these pleadings and motions while on notice that Plaintiff does
not have standing to bring the asserted claims.

In addition, Plaintiff had intent to use the filing of this action for purposes other than litigating
a valid cause of action. Plaintiff intended to obtain financial information Judge Benjamin Ordered
Plaintiff was not entitled to in Richland County Case Number 2017-cp-40-06976. The present cause
of action is the third attempt to circumvent Judge Benjamin’s Order. The first was discovery issued
to Defendants in Case Number 2018-cp-40-02426. The second was a subpoena to the Hobbs Group

issued by Plaintiff in Case Number 2018-cp-40-02426.
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Plaintiff also sought to harass and damage Defendants using the inuendo of a filed civil action.
This is evidenced by Plaintiff blogging about the filing of this action on the internet, posting on social
media, emailing the Summons and Complaint to hundreds of recipients, including school officials,
parents, past donors and members of the legislature. Furthermore, Plaintitf asked for Exceptional SC
counsel to accept service and did not disclose that Plaintiff had already arranged for service by Sheriff.
After accepting service, Defendants were served by the Sheriff’s deputies at their homes. Lastly,
Plaintiff determined it necessary to get one last tiny jab at Defendants by sending mail to their homes
in which the envelope was addressed to “Thomas Persons, Defendant” and “Chad Connelly,
Defendant” in abnormally large bold font.

CONCLUSION

For the foregoing reasons, this Court should impose sanctions against Plaintiff in an amount
sufficient to reimburse Defendants for the reasonable costs and attorney fees incurred in defending
against this frivolous action commenced in bad faith and impose other sanctions designed to deter
Plaintiff from bringing future frivolous actions commenced in bad faith. This motion is further based
upon the pleadings, exhibits to this motion, applicable South Carolina jurisprudence, any affidavits
and memoranda as may be submitted, and any other matter as may be acceptable to the Court.

(signatures on next page)

Page 130 of 552

€60009€dD20202#3SVYD - SY3Td NOININOD - Add39M3AN - INV TT:¢T 90 /el 020¢ - d311d AT1VOINOHLDO3 13



Respectfully submitted,

CPERL GROUP

s/ Geoffrey Chambers

Geoffrey K. Chambers, Esquire
411 Walnut Street

Number 10646

Green Cove Springs, FL. 32043
Phone: 864-508-0899
Geoffrey@CPERLgroup.com

—and —

BARNWELL WHALEY PATTERSON &
HELMS, LLC

s/Justin P. Novak

M. Dawes Cooke, Jr., Esquire
Justin P. Novak, Esquire

P.O. Drawer H

Chatleston, South Carolina 29402
Phone: (843) 577-7700

Fax: (843) 577-7708
mdc@barnwell-whaley.com
jnovak@barnwell-whaley.com

Attorneys for Defendant South Carolina
Educational Credit for Exceptional Needs
Children Fund, Chad Connelly & Tom Persons

March 4, 2020
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) OF THE FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND )
) Civil Action No. 2017-CP-40-06976
Jefferson Davis, Jr. )
)
Plaintiff, )
)
VS. ) ORDER
)
South Carolina Educational Credit for )
Exceptional Needs Child Fund )
)
Defendant. )
)
)

This matter came before the court on October 3, 2018 pursuant to Plaintiff’s Renewed
Motion for Summary Judgment, Plaintiff’s Motion to Compel Discovery, Plaintiff’s Motion for
Contempt, Defendant’s Motion for Judgment on the Pleadings and Defendant’s Motion for

Summary Judgment.

BRIEF HISTORY

Plaintiff filed a lawsuit requesting compliance with the Freedom of Information Act based
on several requests for information sent to the Defendant.

The Defendant is a 501(c)3 which grants scholarships to special needs students who may
be better helped by the services of a private institution. The program was created by a budget
proviso which outlined reporting requirements for the Defendant. Funding for the Defendant
comes from private donations for which the donor receives a tax credit on their South Carolina

taxes.
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STANDARD OF REVIEW
Any party may move for a judgment on the pleadings under Rule 12(C), SCRCP. “A
judgment on the pleadings against the plaintiff is not proper if there is an issue of fact raised by

the complaint, which if resolved in favor of the plaintiff, would entitle him to judgment.” Russell

v. City of Columbia, 305 S.C. 86, 406 S.E.2d 338 (1991). “If, on a motion for judgment on the

pleadings, matters outside of the pleadings are presented to and not excluded by the Court, the
motion shall be treated as one for summary judgment and disposed of as provided in Rule 56.”

Brown v. James, 389 S.C. 41, 47, 697 S.E.2d 604, 607 (Ct. App. 2010).

Summary judgment is appropriate when there is no genuine issue of material fact such that
the nonmoving party must prevail as a matter of law. Rule 56(C), SCRCP. “When determining if

any triable issue of fact exist, the evidence and all reasonable inferences must be viewed in a light

most favorable to the nonmoving party.” Fleming v. Rose, 350 S.C. 448, 493, 567 S.E.2d 857, 860
(2002).
LEGAL ANALYSIS
Public Bodies for purposes of application of the FOIA are defined in South Carolina Code
§ 30-4-20(a):

"Public body" means any department of the State, a majority of directors or their
representatives of departments within the executive branch of state government as outlined
in § 1-30-10, any state board, commission, agency, and authority, any public or
governmental body or political subdivision of the State, including counties, municipalities,
townships, school districts, and special purpose districts, or any organization, corporation,
or agency supported in whole or in part by public funds or expending public funds,
including committees, subcommittees, advisory committees, and the like of any such body
by whatever name known, and includes any quasi-governmental body of the State and its
political subdivisions, including, without limitation, bodies such as the South Carolina
Public Service Authority and the South Carolina State Ports Authority. Committees of
health care facilities, which are subject to this chapter, for medical staff disciplinary
proceedings, quality assurance, peer review, including the medical staff credentialing
process, specific medical case review, and self-evaluation, are not public bodies for the
purpose of this chapter. South Carolina Code Annotated 1976 § 30-4-20(a)
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South Carolina Educational Credit for Exceptional Needs Children Fund is statutorily
defined as a corporation that does not receive, have or spend public funds.

On May 23, 2018, the South Carolina Supreme Court held that the legislature did not intend

FOIA to apply where a more specific reporting statute applies. DomainsNewMedia.com, LLC, v.

Hilton Head Island-Bluffton Chamber of Commerce, 423 S.C. 295, 814 S.E.2D 513 (2018).

In DomainsNewMedia.com, the court held that the Chamber of Commerce was not subject

to FOIA, that the governmental funds they received were subject to “narrow and targeted”
reporting requirements outlined in two different statutes, and that because of this specialized
reporting, the more general FOIA requirements did not apply.

Educational Credit for Exceptional Needs Children Fund registers with the Secretary of
State as a public charity under Section 509 and reports to the Secretary of State as contemplated
for entities not subject to FOIA. The funding is not state funding, but rather private donations.
Exceptional SC receives no support from state funding. The State has provided an avenue for
Exceptional SC to exist, and for that reason this program is highly regulated and reporting
intensive, like the Chamber of Commerce.

On May 18, 2018, the Governor of South Carolina signed H. 4077 into law. South Carolina
Code, Annotated 1976 Title 12, Chapter 6, Section 3790(B)(4):

In concert with the public charity directors, the department shall administer the
public charity including, but not limited to, the keeping of records, the management of
accounts, and disbursement of the grants awarded pursuant to this section. The public
charity may expend up to two percent of the fund for administration and related costs. The
department and the public charity may not expend public funds to administer the program.
Information contained in or produced from a tax return, document, or magnetically or
electronically stored data utilized by the Department of Revenue or the public charity in
the exercise of its duties as provided in this section must remain confidential and is exempt
from disclosure pursuant to the Freedom of Information Act. Personally identifiable

information, as described in the Family Educational Rights and Privacy Act and individual
health records, or the medical or wellness needs of children applying for or receiving grants
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must remain confidential and is not subject to disclosure pursuant to the Freedom of
Information Act. [emphasis added]

This new bill is explicit instruction from the legislature that FOIA does not apply to the
normal operations of the Defendant. Likewise, according to the South Carolina Freedom of
Information Act, public meetings in which applications for scholarships are reviewed and
scholarships are awarded are exempt from FOIA disclosure and can be closed meetings.

CONCLUSION

This Court finds there is no genuine issue of material fact, that Defendant, South Carolina
Educational Credit for Exceptional Needs Children Fund, is not a “public body” as defined by
South Carolina Freedom of Information Act. Therefore, FOIA does not apply to the defendant and
the Defendant is entitled to summary judgment as a matter of law.

For the foregoing reasons, Plaintiff’s Renewed Motion for Summary Judgment, Plaintiff’s
Motion to Compel Discovery and Plaintiff’s Motion for Contempt are denied. Defendant’s Motion
for Judgment on the Pleadings and Defendant’s Motion for Summary Judgment are granted.

AND IT IS SO ORDERED.

s/ The Honorable DeAndrea Gist Benjamin
Presiding Judge

Columbia, South Carolina
December 21, 2018
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Case Caption:
Case Number:

Type:

Richland Common Pleas

Jefferson DavisJrvs SC Educational Credit For Exceptional Needs
Children Fund
2017CP4006976

Order/Other

So Ordered

s/DeAndrea Gist Benjamin, #2161

Electronically signed on 2018-12-21 12:41:35 page 5 of 5
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PROOF OF SERVICE

SERVED DATE FEES AND MILEAGE TO BE TENDERED TO WITNESS UPON DAILY
ARRIVAL
5
PLAC [JYES []NO  AMOUNT$
SERVED ON MANNER OF SERVICE
SERVED BY TITLE

DECLARATION OF SERVER

| certify that the foregoing information contained in the Proof of Service is true and correct.

Executed on

SIGNATURE OF SERVER

ADDRESS OF SERVER

Rule 45, South Carolina Rules of Civil Procedures, Parts (c) and (d):
(c) Protection of Persons Subject to Subpoenas.

(1) A party or an attorney responsible for the issuance and service of a subpoena shall take reasonable steps to avoid imposing undue burden or
expense on a person subject to that subpoena. The court on behalf of which the subpoena was issued shall enforce this duty and impose upon the party
or attorney in breach of this duty an appropriate sanction, which may include, but is not limited to, lost earnings and a reasonable attorney's fee.

(2)(A) A person commanded to produce and permit inspection and copying of designated electronically stored information, books, papers, documents or
tangible things, or inspection of premises need not appear in person at the place of production or inspection unless commanded to appear for
deposition, hearing or trial. A party or an attorney responsible for the issuance and service of a subpoena for production of books, papers and
documents without a deposition shall provide to another party copies of documents so produced upon written request. The party requesting copies shall
pay the reasonable costs of reproduction.

(B) Subject to paragraph (d)(2) of this rule, a person commanded to produce and permit inspection and copying may, within 14 days after service of the
subpoena or before the time specified for compliance if such time is less than 14 days after service, serve upon the party or attorney designated in the
subpoena written objection to inspection or copying of any or all of the designated materials or of the premises—or to producing electronically stored
information in the form or forms requested. If objection is made, the party serving the subpoena shall not be entitled to inspect and copy the materials or
inspect the premises except pursuant to an order of the court by which the subpoena was issued. If objection has been made, the party serving the
subpoena may, upon notice to the person commanded to produce, move at any time in the court that issued the subpoena for an order to compel the
production. Such an order to compel production shall protect any person who is not a party or an officer of a party from significant expense resulting from
the inspection and copying commanded.

(3)(A) On timely motion, the court by which a subpoena was issued, or regarding a subpoena commanding appearance at a deposition, or production or
inspection directed to a non-party, the court in the county where the non-party resides, is employed or regularly transacts business in person, shall
quash or modify the subpoena if it:

(i) fails to allow reasonable time for compliance; or

(i) requires a person who is not a party nor an officer, director or managing agent of a party, nor a general partner of a partnership that is a party, to
travel more than 50 miles from the county where that person resides, is employed or regularly transacts business in person, except that, subject to the
provisions of clause (c)(3)(B)(iii) of this rule, such a person may in order to attend trial be commanded to travel from any such place within the state in
which the trial is held; or

(iii) requires disclosure of privileged or otherwise protected matter and no exception or waiver applies; or

(iv) subjects a person to undue burden.

(B) If a subpoena:

(i) requires disclosure of a trade secret or other confidential research, dgvelopment, or commercial information, or

(ii) requires disclosure of an unretained expert's opinion or information not describing specific events or occurrences in dispute and resulting from the
expert's study made not at the request of any party, or

SCCA 254 (05/2015) (See Rule 45, South Carolina Rules of Civil Procedure, Parts (c) & (d) on pages 2 and 3)

Page 138 of 552

€60009€dD020Z#3SVYD - SY3ATd NOININOD - Add39M3AN - INV TT:¢T 90 /el 020¢ - d311d ATIVOINOHLDO3 13



(iii) requires a person who is not a party nor an officer, director or managing agent of a party, nor a general partner of a partnership that is a party, to
incur substantial expense to travel from the county where that person resides, is employed or regularly transacts business in person, the court may, to
protect a person subject to or affected by the subpoena, quash or modify the subpoena or, if the party in whose behalf the subpoena is issued shows a
substantial need for the testimony or material that cannot be otherwise met without undue hardship and assures that the person to whom the subpoena
is addressed will be reasonably compensated, the court may order appearance or production only upon specified conditions.

(d) Duties in Responding to Subpoena.

(1)(A)A person responding to a subpoena to produce documents shall produce them as they are kept in the usual course of business or shall organize
and label them to correspond with the categories in the demand.

(B) If a subpoena does not specify the form or forms for producing electronically stored information, a person responding to a subpoena must produce
the information in a form or forms in which it is ordinarily maintained or in a reasonably usable form or forms.

(C) A person responding to a subpoena need not produce the same electronically stored information in more than one form.

{D) A person responding to a subpoena need not provide discovery of electronically stored information from sources that the person identifies as not
reasonably accessible hecause of undue burden or cost. On motion to compel discovery or to quash, the person from whom discovery is sought must
show that the information sought is not reasonably accessible because of undue burden or cost. If that showing is made, the court may nonetheless
order discovery from such sources if the requesting party stiows good cause, considering the limitations ofi Rule 26(b)(6)(B). The court may specify
conditions for the discovery.

(2)(A) When information subject to a subpoena is withheld on a claim that it is privileged or subject to protection as trial preparation materials, the claim
shall be made expressly and shall be supported by a description of the nature of the documents, communications, or things not produced that is
sufficient to enable the demanding party to contest the claim.

(B) If information produced in response to a subpoena is subject to a claim of privilege or of protection as trial preparation material, the person making

the claim may notify any party that received the information of the claim and the basis for it. After being notified, a party must promptly return, sequester,

or destroy the specified information and any copies it has and may not use or disclose the information until the claim is resolved. A receiving party may
promptly present the information to the court under seal for a determination of the claim. If the receiving party disclosed the information before being
notified, the receiving party must take reasonable steps to retrieve the information. The person who produced the information must preserve the
information until the claim is resolved.

SCCA 254 (05/2015) P afa é.\le Iggcﬁlfa Blgﬁivi] Procedure, Parts (c) & (d) on pages 2 and 3)
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I i I Gmall Geoffrey Chambers <g.k.chambers@gmail.com

Palmetto Kids FIRST - Lawsuit Filed to Return $250,000 Misappropriated

1 message

Palmetto Kids FIRST - Parent & School Newsletter <info@palmettokidsfirst.org> Sat, Feb 15, 2020 at 10:02 A
Reply-To: Palmetto Kids FIRST - Parent & School Newsletter <info@palmettokidsfirst.org>
To: g.k.chambers@gmail.com

SC Tax Credits for K-12 Special Needs Scholarships Is this email not displaying correctly?
View it in your browser.

~ Senate Bill S 131 / House Bill H 3202 ~
~ #1 Full Funding & #2 Independent Nonprofits ~
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#1. Lawsuit filed to return $250,000 for Scholarships
> Violated 2% Maximum Expenses
> Injunction to Immediately Stop Excess Spending
> Overages Spent on Chad Connelly & Friends?

#2. Exceptional SC Legal Status ... NOT "EXPIRED"!!!
> After 2 Weeks ... They Finally Fixed It!!!
> Actually Took Complaint to SOS Office.

https://mail.google.com/mail/u/0?ik=f558001 9fc&view=pt&£ra=g£errlhé'=leg&35 5@ 5456548991127 &simpl=msg-f%3A16586154565... 1/20
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#3. SENATE DEBATE ON EDUCATION ... Ongoing
> Still No Promised Amendment!!!
> Next Week ... Paused for Santee Cooper

> Simply Unbelievable!!!

#5. ESA Debacle ... Coming to SC??7?
> Tennessee Fiasco - Worse than Nevada!!!
> ClassWallet ... #FollowTheMoney!!!

#1. Lawsuit filed to return $250,000 intended for Scholarships:
Not only has leadership at (not so) Exceptional SC cost children,
parents and schools $7.45 MILLION in 2019 tax credits (for article,
click HERE) ... they have also overpaid themselves (and their
friends) an estimated $250,000 ... with no apparent intentions to
stop the excess spending or pay the money back.

Given the Boards apparent unwillingness to address the issue (at
least publicly) ... a lawsuit has been filed asking a Court to declare
officially that Exceptional SC has violated the simple mathematical 2%
maximum of S.C. Code Ann. § 12-6-3790(B)(4) which states the
"public charity may expend up to two percent of the fund

for administration and related costs".

As we have previously reported, CPA financial provided by the SC
Department of Revenue demonstrate that $99,935 has been
overspent for the fiscal year 7/1/2018 - 6/30/2019.
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But it get's much worse when you analyze the current 7/1/2019 -
6/30/2020 fiscal year. An estimated $125,643 has been overspent in
just the first 6 months of the current fiscal year ... meaning we are
approaching a grand total of almost a QUARTER OF A MILLION
DOLLARS ... that was meant for children's scholarships.
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This story is developing ... so stay tuned.

#2. Exceptional SC Legal Status ... NOT "EXPIRED"!!!: Finally ...
after two weeks of constantly calling out the lack of leadership at (not
so) Exceptional SC in being able to do even the most simple of legal
compliance tasks ... and pay the $50 annual fee ... FINALLY they
updated their status with the Secretary of State's Office.

But ... did (not so) Exceptional SC do it themselves ... or not???

Unfortunately it does not appear Exceptional SC itself actually fixed
the problem ... because it was not until we finally got so tired of the
mess ... a complaint pointing out the expired status was sent to
leadership at the SOS Office ... and then the status was
miraculously updated.
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#3. SENATE DEBATE ON EDUCATION ... Ongoing: The massive
S 419 Education bill is STILL being debated on the floor of the SC
State Senate. Still no promised AMENDMENT to fix (not so)
Exceptional SC.
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Watch the video promising an amendment below:

The SC Senate is apparently taking a break next week to discuss the
Santee Cooper debacle. One debacle to the next ... welcome to SC
politic. SMH!!

MILLION lost FOREVER ... expired non-profit ... lies ... kids not
getting scholarships ... schools closing ... no valid excuses ...
MISAPPROPRIATION OF FUNDS ... what exactly does it take for the
(not so) Exceptional SC Board to act???

It is bizarre. We have been involved in non-profit work for a long time
... we have talked to lawyers and CPAs as well about this situation
and frankly, NOBODY CAN FIGURE IT OUT!!!

We can only assume that when this goes down ... when the proper
LAW ENFORCEMENT authorities get involved ... it is not going to be
pretty for a Board of Directors who did NOTHING in the face of
OVERWHELMING EVIDENCE of malfeasance.
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#5. ESA Debacle ... Coming to SC???: WOW ... it was a serious
week of defeat for the Education Savings Account lobby in
Tennessee this week ... or in reality more suffering by kids at the
expense of the ESA lobby!!!

We reported on the entire debacle in Nevada a few years ago ...
pushed by the same people opposing us here in South Carolina ...
and how that Nevada debacle harmed so many kids in that state.

Well, that same ESA lobby was able to pass an ESA law in
Tennessee in the spring of 2019 ... and it is TOTALLY BLOWING UP
NOW ... just like in NEVADA!!!
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And yes, it is the same people pushing ESAs here in SC today.
#FollowTheMoney!!!

It all started shortly after the ESA bill was passed in Tennessee ...
starting with the FBI investigating the matter.
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Then came the financial improprieties of a $2.53 MILLION contract for
a technology company (#FollowTheMoney) called ClassWallet. YES,
$2.53 MILLION before one child gets a single dime!!!
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Now come the LAWSUITS to shut down the ESA program before it
even starts.
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There are even bi-partisan bills that have been filed in Tennessee to
shut down the ESA program ... it is an entire fiasco ... and the same
people are here in South Carolina opposing our work and pushing for
these ESAs here. #JustSayNO!!
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SO NOW ... let's tie it all back into the past few weeks here in
South Carolina .... and legislators pushing for the technology
company ClassWallet:
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All starting to make sense? #FollowTheMoney!!!

THANK YOU for your support of the program and our kids. Email or
call with any questions, we are always here 24/7 to support our
families and schools.

info@palmettokidsFIRST.org
843-501-1842 (office)
Olga Lisinska, Executive Director
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Palmetto Kids FIRST receives School Choice Award!!!: Feb 1,
2020. For the SECOND YEAR IN A ROW ... Palmetto Kids FIRST
has received the School Choice Leadership Award!!!
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PLEASE - Contact EXCEPTIONAL SC BOARD: The four educator /
school leader BOARD MEMBERS MUST Hear From You!!! We have
focused on legislators to this point ... but we know Senator Tom Davis
needs the backing and support of the other four board members at
Exceptional SC.
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With the support of these FOUR individual board members ... that will
push the AMENDMENT over the top. We have support, legislators
know the Exceptional SC experiment has failed ... they know parents
and schools are suffering ... they know children are suffer.

With BOARD SUPPORT ... they won't be able to ignore us anymore.

These are good people ... not politicians. We are not calling these
people out like we do with others we know have ulterior motives.
These board members have been caught between a rock and a hard
place ... and we believe threatened to be quiet.

LET THEM KNOW YOU NEED THEIR HELP.

ASK THEM TO CALL SENATOR TOM DAVIS AND PLEDGE THEIR
SUPPORT!!!
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The time for them to speak-up is now!!!

- Betsy Fanning, Head of School, Trident Academy
bfanning@tridentacademy.com 843-884-7046 x11 (school)

- Michael Acquilano, Director, South Carolina Catholic
Conference MAcquilano@catholic-doc.org 843-261-0535
(office) 843-709-2717 (cell)

. Edward Earwood, Executive Director, South Carolina
Association of Christian Schools.
eearwood@christianeducation.org 803-798-7558 (office)
843-513-5010 (cell)

. Dr. Spencer Jordan, Executive Director, SCISA
administration@scisa.org & sjordan@scisa.org 803-535-

4820 (office)

€60009€dD0202#3SVYD - SY3ITd NOININOD - Add39M3AN - INV TT:¢T 90 /el 020¢ - d311d ATIVOINOHLDO3 13

Betsy Fanning
Head of School, Trident Academy

Michael Acquilano, JD
Charleston Diocese
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Edward Earwood
Executive Director
SC Association of Christian Schools

Dr. Spencer Jordan
Executive Director
SC Association of Independent Schools

NEXT WEEK will be big!!! Legislators tell us this is what they
need to fix the program. It is time.
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(Click image above or HERE.)
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www.palmettokidsFIRST.org/currentschools

(Read more about Montana by clicking image above or HERE.)
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(Read complete story by clicking image above or HERE.)

So what is the 2020 Legislative Agenda? The same as every other
year. When you have it right, stick with it until you win!!!
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#1 FULL FUNDING
#2 INDEPENDENT NON-PROFITS

Get ready ... the legislative session starts TUESDAY JANUARY
14TH!!N
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https://www.scstatehouse.gov/legislatorssearch.php

YOUR CHILD = GOVERNMENT DATA: The SC Education
Oversight Committee (EOC) ... the government organization that
along with the SC Department of Revenue we have found to be
HIGHLY OPPOSED to his program ... has released it's "Compliance
and Assessments Results for 2017-2018".

The short summary ... EXPECT MORE TESTING!!!

Check out the "report" yourself ... click image below or HERE for the
complete "report".
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(Click image above or HERE for full report)
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2019-2020 GOV'T Funding Formula: Everything we feared ... and
100% not what they told us would happen when the government took
over the program.

So, here itis .... the 2019-2020 "funding formula™:
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Charleston City Paper Opinion of Chad Connelly - "COMPULSIVE
LIAR"?

Here is just ONE thing we came across in our research. Certainly not
the worse thing we heard about CHAD CONNELLY .... but it is in the
NEWSPAPER from 2013.
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(Click image above or HERE for full article.)

€60009€dD0202#3SVYD - SY3ITd NOININOD - Add39M3AN - INV TT:¢T 90 /el 020¢ - d311d ATIVOINOHLDO3 13

https://mail.google.com/mail/u/0?ik=f558001 9fc&view=pt&£r@=9£err1&59e@&35 & 5456548991127 &simpl=msg-f%3A1658615456... 19/20



3/4/2020 Gmail - Palmetto Kids FIRST - Lawsuit Filed to Return $250,000 Misappropriated

ECENC Fund (aka Exceptional SC) Board:

« General contact: administrator@exceptionalSC.org 803-602-4398

- Chad Connelly, Executive Director, Exceptional SC.
chad@exceptionalSC.org chad@chadconnelly.com 803-924-4596
(cell)

« Thomas Persons, ECENC FUND CHAIRMAN - President & CEO, South
Carolina Technology Alliance tepsr@att.net tep@sctech.org 803-261-
0348 (cell) 803-748-1323 (office)

- Betsy Fanning, Head of School, Trident Academy
bfanning@tridentacademy.com  843-884-7046 x11 (school)

- Michael Acquilano, Director, South Carolina Catholic Conference
MAcquilano@catholic-doc.org 843-261-0535 (office) 843-709-2717 (cell)

- Edward Earwood, Executive Director, South Carolina Association of
Christian Schools. eearwood@christianeducation.org 803-798-7558
(office) 843-513-5010 (cell)

- Dr. Spencer Jordan, Executive Director, SCISA
administration@scisa.org 803-535-4820 (office)

IMPORTANT NOTICE AND DISCLAIMER: Please note that donations by scholarship applicants, parents,
guardians, friends or other family members, as well as other assistance related to donations, by law cannot and will
not have any bearing on the award of a scholarship grant to a specific student or at a specific school. Any
participation or assistance related to donor issues by parents, guardians or other parties is not required, nor will
such persons be considered as a volunteers in any capacity for Palmetto Kids FIRST Scholarship Program. All
information provided is for general informational purposes only and should not be construed as legal or tax advice.
Palmetto Kids FIRST Scholarship Program, Inc. does not provide legal or tax advice. All donors or prospective

donors should consult their tax adviser or attorney.

follow on Twitter | friend on Facebook | forward to a friend

Copyright © 2020 Palmetto Kids FIRST Scholarship Program,

Inc., All rights reserved. /-* - -

You are receiving this email because you are an important % malll:hlmp
supporter of the 501(c)(3) nonprofit Palmetto Kids FIRST

Scholarship Program. If you wish to be removed from our mailing

list or email updates, please simply reply to let us know or click

the link below.

Our mailing address is:

Palmetto Kids FIRST Scholarship Program, Inc.

PO Box 24216

Greenville, SC 29616

€60009€dD0202#3SVYD - SY3ITd NOININOD - Add39M3AN - INV TT:¢T 90 /el 020¢ - d311d ATIVOINOHLDO3 13

Add us to your address book

unsubscribe from this list | update subscription preferences

https://mail.google.com/mail/u/0?ik=f558001 9fc&view=pt&£ra=g£err1h@=QeQ&35 5@ 5456548991127 &simpl=msg-f%3A1658615456... 20/20



ELECTRONICALLY FILED - 2020 Mar 06 12:11 AM - NEWBERRY - COMMON PLEAS - CASE#2020CP3600093

Page 161 of 552



ELECTRONICALLY FILED - 2020 Mar 06 12:11 AM - NEWBERRY - COMMON PLEAS - CASE#2020CP3600093

Page 162 of 552



3/4/2020 Palmetto Kids FIRST Scholarship Program, Inc. - Over $17 million in K-12 "special needs" tax credit scholarships since Jan 1, 2014

HOME ~ SUPPORTPKF  CONTACT US
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ADVERTISEMENT

FOR PARENTS / 3 months ago

1 ESAs are Taxable Income ... Death Knell
for S 5567

FOR PARENTS / 3 weeks ago

SC DOR Confirms ... No More
Donations Accepted for 2019

FOR PARENTS / 5 months ago
2 Chad Connelly goes to New Orleans FOR PARENTS / 4 weeks ago
SC Department Of Revenue

published final 2019 fundraising
total ... $7.5M LOST FOREVER ...

FOR PARENTS / 4 weeks ago

Exceptional SC Legal Status ...
“EXPIRED”!!!

FOR PARENTS / 2 months ago FOR PARENTS / 1 month ago

No fundraising update — schools ZERO Fundraising Problems in
3 shutting down, students pulling out of ARIZONA - Same IRS Rules
schools, Chad Connelly goes skiing!
FOR PARENTS / 1 month ago

CPA & SCDOR Report Shows Chad
Connelly Misappropriated $99,935?

FOR PARENTS / 2 months ago

GEORGIA 2020 Fundraising Update
—$81.8 MILLION Raised in 7 DAYS!!

FOR PARENTS / 1 month ago

4 CPA & SCDOR Report Shows Chad FOR PARENTS /2 months ago

i i ? No fundraising update - schools
Connelly Misappropriated $99,9357 shutting down, students pulling out

of schools, Chad Connelly goes
skiing!
FOR PARENTS / 3 months ago

(Not so) Exceptional SC’s failures
has full time special needs school

fighting to stay open!

FOR PARENTS / 3 months ago
FOR PARENTS / 4 months ago Fundraising Still Failing as of
DOR releases October 31, 2019 12/097201911

Fundraising Totals — It’s BAD!!!

FOR PARENTS / 3 months ago

Government Demands ALL
Scholarship Funds Returned!!!
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STICKY POST / 4 months ago

DOR releases October 31, 2019
Fundraising Totals — It’s BAD!!!

(not so) Exceptional SC continues to fail.

FOR PARENTS / 4 weeks ago

SC Department Of Revenue published final
2019 fundraising total ... $7.5M LOST
FOREVER ...

This week, SC Department Of Revenue published
the final fundraising totals for 2019 ...
$4,547,101.10 RAISED ... that means $7.5 MILLION

FOR PARENTS / 1 month ago

ZERO Fundraising Problems in ARIZONA -
Same IRS Rules

A paid expert from ARIZONA (posing as a parent
but is Executive Director of a paid advocacy
group???) was flown in by SC “paid” advocates to...

FOR PARENTS / 2 months ago

GEORGIA 2020 Fundraising Update — $81.8
MILLION Raised in 7 DAYS!!!

Georgia officially broke another fundraising record
- $81.8 MILLION in ONE WEEK!!! Yes, you are
reading that right - ALMOST $82 MILLION in
SEVEN DAYS and...

https://www.palmettokidsfirst.org

FOR PARENTS / 3 weeks ago

SC DOR Confirms ... No More Donations
Accepted for 2019

Although for some unknown reason leadership at
(not so) Exceptional SC continues to ILLEGALLY
solicit 2019 contributions on their website and in
emails ... the SC Department of...

FOR PARENTS / 4 weeks ago

Exceptional SC Legal Status ...
“EXPIRED”!I!

$246,332 in contract services

yet #FireChadConnelly cannot keep up with the
paperwork at the SC Secretary Of State’s office to
keep the charity status valid? Chad Connelly

FOR PARENTS / 1 month ago

CPA & SCDOR Report Shows Chad
Connelly Misappropriated $99,935?
UPDATE (1/27/2020 @ 5PM): Read the FitsNews
article: https://www.fitsnews.com/2020/01/27/sc-
school-choice-battle-misappropriation-
allegations-greeted-by-lawsuit-threat/ Wow ... just

11

FOR PARENTS / 2 months ago

No fundraising update — schools shutting
down, students pulling out of schools,
Chad Connelly goes skiing!

Where is (not so) Exceptional SC??? Children are
suffering, Chad Connelly goes skiing ... The Waldo
cartoon above might actually be funny if we were
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FOR PARENTS / 3 months ago

ESAs are Taxable Income ... Death
Knell for S 556?

FOR PARENTS / 5 months ago
Chad Connelly goes to New Orleans

FOR PARENTS / 2 months ago

No fundraising update — schools
shutting down, students pulling out
of schools, Chad Connelly goes
skiing!

FOR PARENTS / 1 month ago

CPA & SCDOR Report Shows Chad
Connelly Misappropriated $99,935?

FOR PARENTS / 4 months ago

DOR releases October 31, 2019
Fundraising Totals - It’s BAD!!!

FOR PARENTS / 4 months ago

Will Exceptional SC Pursue “John
Doe™?

ADVERTISEMENT
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FOR PARENTS / 3 months ago

(Not so) Exceptional SC’s failures has full
time special needs school fighting to stay
open!

Rarlr in Netahar aftar o Braadam af Tnfarmatinn

FOR PARENTS / 3 months ago

Government Demands ALL Scholarship
Funds Returned!!!

A Maryland 100% government run “Voucher”
program started in 2016 has demanded the return
of $100,000 in scholarship funds (all funds since
the beginning of the...

Palmetto Kids FIRST Scholarship Program, Inc. - Over $17 million in K-12 "special needs" tax credit scholarships since Jan 1, 2014

FOR PARENTS / 3 months ago

Fundraising Still Failing as of
12/09/2019!!!

November (plus 9 days in December) appears
hetter when vaii eee the $427 000 niimher  huit ic

MORE POSTS

HOME ~ SUPPORTPKF  CONTACT US
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