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FORM 4  

STATE OF SOUTH CAROLINA        JUDGMENT IN A CIVIL CASE  

COUNTY OF       

IN THE COURT OF COMMON PLEAS      CASE NO.        
 

 
      

  
      

PLAINTIFF(S)  DEFENDANT(S) 
 

 

DISPOSITION TYPE (CHECK ONE) 

 JURY VERDICT. This action came before the court for a trial by jury.  The issues 
have been tried and a verdict rendered. 

 

 DECISION BY THE COURT.  This action came to trial or hearing before the court. 
The issues have been tried or heard and a decision rendered.  

 

 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 
SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled); 

 Other       
 

 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 
 Binding arbitration, subject to right to restore to confirm, vacate or modify 

      arbitration award;  
   Other       
 

  STAYED DUE TO BANKRUPTCY 

 

  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 
   Affirmed;   Reversed;   Remanded;   

 Other        
   

  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  

IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 
by the Court:  

 

ORDER INFORMATION 

This order  ends  does not end the case.                                                   See Page 2 for additional information.  
  

For Clerk of Court Office Use Only  
 

 
This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a 

copy mailed first class to any party not proceeding in the Electronic Filing System on                         . 
 

  

  

  

  

  

  

  

NAMES OF TRADITIONAL FILERS SERVED BY MAIL 

Jefferson Davis, Jr for Jefferson Davis, Jr
S C Educational Fund Credit For Exceptional Needs Children F
Tom Persons
Chad Connelly
Jefferson Davis, Jr for Jefferson Davis, Jr

02/26/2020

✔

2020CP3600093

The plaintiff requested an emergency temporary restraining order, without notice, pursuant to
Rule 65, SCRCP. Having reviewed the documents filed, there does not appear to be a
supporting affidavit or verified complaint, as required by the Rule. Further, this situation does
not appear to be one which is appropriate for a restraining order, without notice. The plaintiff
may contact Judge Hocker's office to request a hearing on a preliminary injunction, after
notice. The Complaint was filed two weeks ago.

Chad Connelly et alJefferson Davis, Jr

Newberry

✔

✔
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Court Reporter:       
 
E-Filing Note:  The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's 

entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to 

parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  
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Newberry Common Pleas

Case Caption: Jefferson  Davis Jr VS Chad  Connelly  , defendant, et al

Case Number: 2020CP3600093

Type: Order/Electronic Form 4

Circuit Judge (Code #2050)

s/ William P. Keesley

Electronically signed on 2020-02-26 16:27:33     page 3 of 3
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STATE OF SOUTH CAROLINA 

 

COUNTY OF NEWBERRY 

IN THE COURT OF COMMON PLEAS 

 

CIVIL ACTION NO.: 2020-CP-36-00093 

Jefferson Davis, Jr., 

 
Plaintiff, 

 
v. 

 
Chad Connelly, Tom Persons & South Carolina 
Educational Credit for Exceptional Needs 
Children Fund, 

 
Defendants. 

 

 
ORDER DENYING 

PLAINTIFF’S MOTION FOR 
PRELIMINARY INJUNCTION AND 

DISMISSING PLAINTIFF’S SUMMONS 
AND COMPLAINT WITH PREJUDICE 

AND DENYING 
MOTION FOR SANCTIONS 

 

This matter came before the Court on March 5, 2020, upon Plaintiff’s Motion for Immediate 

Temporary Restraining Order and Notice of Motion and Motion for Temporary Injunction filed on 

February 24, 2020, Defendants’ Motion to Deny Preliminary Injunction and to Dismiss the 

Complaint filed on March 4, 2020, and Defendants’ Motion for Sanctions filed on March 6, 2020.1 

Present at the hearing were Geoffrey K. Chambers, Esquire, and Justin P. Novak, Esquire, as 

counsel for Defendants South Carolina Educational Credit for Exceptional Needs Children Fund, 

Chad Connelly, and Tom Persons, as well as Chad Connelly and Tom Persons, and Plaintiff 

Jefferson Davis, Jr., pro se. After careful review and consideration of the parties’ arguments and 

 
 
 

 

1 Plaintiff filed the Summons and Complaint for Declaratory Judgment and Injunctive Relief in this matter on 
February 12, 2020, followed by a Motion for Immediate Temporary Restraining Order and Notice of Motion and 
Motion for Temporary Injunction filed on February 24, 2020. On February 27, 2020, The Honorable William P. Keesley 
entered a form order denying Plaintiff’s motion for a temporary restraining order and requiring Plaintiff to provide 
notice to Defendants of the remaining motion for preliminary injunction. The Court scheduled a hearing of the 
remaining motion for preliminary injunction for hearing on March 5, 2020. Although Defendants filed the Motion to 
Deny Preliminary Injunction and to Dismiss the Complaint on March 4, 2020, and the Motion for Sanctions on March 
6, 2020, all parties consented to the Court’s consideration of all pending motions at the hearing on March 5, 2020. In 
addition, the Court allowed Plaintiff an additional 10 days to respond to Defendants’ motions and Defendants an 
additional 10 days after service of Plaintiff’s response to serve and file any reply. After obtaining an extension to 
respond, Plaintiff served and filed responses to Defendants’ motions and Defendants subsequently served and filed a 
timely reply. 

 
{00980246.DOC.1 } 
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submissions, this Court grants Defendants’ Motion to Deny Preliminary Injunction and to Dismiss 

the Complaint and denies Defendants’ Motion for Sanctions.2 

FINDINGS 
 

South Carolina Educational Credit for Exceptional Needs Children Fund (“Exceptional  

SC”) is a domestic nonprofit entity incorporated pursuant to a legislative budget proviso on June 16, 

2016.3 Pursuant to S.C. Code § 12-6-3790, Exceptional SC operates as a public charity entirely 

dependent upon private donations to provide scholarships to exceptional needs children attending 

eligible schools for which donors receive refundable tax credits against their South Carolina income 

taxes.4 In order to fulfill its mission, Exceptional SC may expend up to two percent of the fund for 

administration and related costs. Exceptional SC is governed by five directors, including Defendant 

Tom Persons, and employs an executive director, Defendant Chad Connelly. As a domestic 

nonprofit entity incorporated in South Carolina, Exceptional SC is governed by the South Carolina 

Nonprofit Corporation Act. S.C. Code § 33–31–101 et seq. 

Although Plaintiff is an attorney licensed to practice law in the State of Georgia, Plaintiff 

proceeds in this action pro se.5 In the action, Plaintiff challenges certain conduct of Exceptional SC, 

one of its directors, and its executive director by alleging, inter alia, that the conduct violates S.C. 

Code § 12-6-3790. Plaintiff also seeks an accounting of the nonprofit corporation’s administrative 

expenses and donations. Plaintiff alleges standing to challenge the conduct and obtain such an 

 
 

 

2 A trial court may consider affidavits and other evidence outside the pleadings in support of a motion to dismiss 
based on lack of jurisdiction without converting the motion to dismiss into one for summary judgment. Baird v. 
Charleston County, 333 S.C. 519, 529, 511 S.E.2d 69, 74 (1999). 
3 Effective May 18, 2018, South Carolina codified the creation of Exceptional SC in S.C. Code § 12-6-3790. 
4 Pursuant to statute, Exceptional SC may not receive any appropriation of public funds and the amounts on 
deposit in the fund do not constitute public funds and are not property of the State. S.C. Code § 12-6-3790(B)(1), (2). 
Exceptional SC is also statutorily prohibited from expending public funds. S.C. Code § 12-6-3790(B)(4). 
5 Plaintiff is not licensed to practice law in South Carolina. 
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accounting as a citizen, resident, taxpayer, registered elector of South Carolina and as a donor to 

Exceptional SC.6 

In response to Plaintiff’s summons and complaint and motion for preliminary injunction, 

Defendants moved to dismiss Plaintiff’s pleadings and motion pursuant, inter alia, to Rules 12(b)(1) 

and (6) on the ground that Plaintiff does not have standing to challenge the conduct of the 

nonprofit corporation or its officers and directors under South Carolina law. Defendants also moved 

pursuant to Rule 11, SCRCP, for an order imposing sanctions on Plaintiff for serving and filing a 

frivolous pleading and motion in bad faith and for which there exist no good ground for support 

under South Carolina law. 

ORDER 
 

A trial court must dismiss a complaint whenever the court lacks subject matter jurisdiction. 

Rule 12(b)(1), SCRCP; see also Edens v. Bellini, 359 S.C. 433, 440, 597 S.E.2d 863, 867 (Ct. App. 

2004). One requirement of subject-matter jurisdiction is standing. Anders v. South Carolina Parole & 

Community Corrections Board, 279 S.C. 206, 211, 305 S.E.2d 229, 231 (1983). “Standing refers to a 

party’s right to make a legal claim or seek judicial enforcement of a duty or right.” Michael P. v. 

Greenville County Dept. of Social Services, 385 S.C. 407, 415, 684 S.E.2d 211, 215 (Ct. App. 2009). 

“Standing may be acquired: (1) by statute; (2) through the rubric of “constitutional standing;” or (3) 

under the “public importance” exception.” ATC South Inc. v. Charleston County, 380 S.C. 191, 195, 

669 S.E.2d 337, 339 (2008). 

Plaintiff does not have standing to assert the subject claims pursuant to any South Carolina 

statute. S.C. Code § 12-6-3790 does not provide for any private right of action to enforce its 

provisions and the South Carolina Nonprofit Corporation Act expressly circumscribes standing to 

6 Plaintiff is not a member or director of Exceptional SC nor a representative of the South Carolina Attorney 
General. 
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challenge the conduct of a nonprofit corporation such as Exceptional SC. S.C. Code § 33-31-304 

(“A corporation’s power to act may be challenged in a proceeding against the corporation to enjoin 

an act where a third party has not acquired rights . . . by the Attorney General, a director, or by a 

member or members in a derivative proceeding.”); see also S.C. Code § 1-7-130 (“[t]he Attorney 

General shall enforce the due application of funds given or appropriated to public charities within 

the State, prevent breaches of trust in the administration thereof and, when necessary, prosecute 

corporations which fail to make to the General Assembly any report or return required by law.”). 

Moreover, in South Carolina, “the doctrine of ultra vires cannot be used as a sword by a third party 

to try and invalidate an action by a nonprofit corporation.” S.C. Code § 33-31-304 South Carolina 

Reporters’ Comments (citing Deborde v. St. Michaels and All Angels Church, 272 S.C. 490, 502, 252 

S.E.2d 876, 881 (1979)). 

South Carolina courts have also long held that “the assets of a corporation belong to the 

corporation and not the individual stockholders, and . . . the liability of directors or officers of a 

corporation for loss to the corporation due to their mismanagement is an asset of the corporation 

and . . . any recovery on such a cause of action belongs solely to the corporation.” Davis v. Hamm, 

300 S.C. 284, 288, 387 S.E.2d 676, 678 (Ct. App. 1989). South Carolina law similarly circumscribes 

standing to remove a director of a nonprofit corporation to the corporation, certain of its members, 

and the Attorney General. S.C. Code § 33-31-810. 

Plaintiff also does not have standing to assert the subject claims through the rubric of 

constitutional standing or through the narrow public importance exception. Constitutional standing 

is comprised of three elements: “(1) the plaintiff must have suffered an injury-in-fact that is concrete 

and particularized, and actual and imminent as opposed to hypothetical; (2) the injury and the 

conduct complained of the defendant must be causally connected; and (3) it must be likely that the 
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injury will be redressed by a favorable decision.” Michael P., 385 S.C. at 416, 684 S.E.2d at 215. 

“[S]tanding may [also] be conferred upon a party when an issue is of such public importance as to 

require its resolution for future guidance.” ATC South Inc., 380 S.C. at 198, 669 S.E.2d at 341. In 

general, the public interest involved is the prevention of the unlawful expenditure of money raised 

by taxation or the accountability and integrity of government action. See, e.g., Sloan v. Greenville 

County, 356 S.C. 531, 550, 590 S.E.2d 338, 349 (Ct. App. 2003) (quoting Sloan v. School District of 

Greenville County, 342 S.C. 515, 523, 537 S.E.2d 299, 303 (Ct. App. 2000)). “However, “[t]he mere 

fact that the issue is one of public importance does not confer upon any citizen or taxpayer the right 

to invoke per se a judicial determination of the issue.” Crews v. Beattie, 197 S.C. 32, 32, 14 S.E.2d 

351, 358 (1941). 

Plaintiff does not have standing to assert the subject claims through the rubric of 

constitutional standing or through its narrow public importance exception as a citizen, resident, 

taxpayer, and registered elector of South Carolina because the challenged actions are those of a 

nonprofit corporation statutorily prohibited from receiving or expending public funds. S.C. Code § 

12-6-3790(B)(1), (2), (4). The conduct of which Plaintiff complains also does not involve any 

legislative or executive action. Moreover, if the challenged conduct did involve public funds or 

government action, Plaintiff’s allegations of such standing would be indistinguishable from any other 

citizen, resident, taxpayer, and registered elector in South Carolina except for the allegation that 

Plaintiff is a donor to the nonprofit corporation. This feature of commonality would necessarily 

defeat the constitutional requirement of a concrete and particularized injury. ATC South Inc., 380 

S.C. at 198, 669 S.E.2d at 340-41. Plaintiff’s status as a donor to the nonprofit corporation also does 

not accord him standing to assert the subject claims under South Carolina law. As discussed above, 

the South Carolina Nonprofit Corporation Act expressly circumscribes standing to challenge the 
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conduct of a nonprofit corporation or its officers and directors. S.C. Code § 33-31-304; S.C. Code § 

33-31-810; Davis v. Hamm, 300 S.C. 284, 288, 387 S.E.2d 676, 678 (Ct. App. 1989). In South 

Carolina, the mere act of donating to a nonprofit corporation does not accord standing to the donor 

to challenge the conduct of the nonprofit corporation or its administration by duly appointed 

officers and directors. See S.C. Code § 33-31-304; S.C. Code § 33-31-810; Davis v. Hamm, 300 S.C. 

at 288, 387 S.E.2d at 678. 

Although this Court finds that Plaintiff does not have standing to assert the claims contained 

in the Summons and Complaint for Declaratory Judgment and Injunctive Relief filed on February 

12, 2020, or the Motion for Immediate Temporary Restraining Order and Notice of Motion and 

Motion for Temporary Injunction filed on February 24, 2020, this Court declines to impose 

sanctions upon Plaintiff for filing and serving them. However, this Court’s denial of Defendants’ 

Motion for Sanctions shall not be construed to prejudice in any way any right of any defendant in 

this action to seek sanctions against Plaintiff for any other conduct in any other action in which the 

parties are or may be involved arising from Plaintiff’s filing and serving of the summons and 

complaint and motion for temporary restraining order and preliminary injunction in this action. 

THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that 
 

Defendants’ Motion to Deny Preliminary Injunction and to Dismiss the Complaint is GRANTED 

and that Defendants’ Motion for Sanctions is DENIED in accordance with the above order. 

Plaintiff’s Complaint is hereby dismissed with prejudice pursuant to Rules 12(b)(1) and (6), SCRCP. 

AND IT IS SO ORDERED. 
 

 

The Honorable Donald B. Hocker 
May  , 2020 
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Type: Order/Other

Circuit Court Judge

s/Donald B. Hocker, Judge Code 2167
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STATE OF SOUTH CAROLINA 

 
COUNTY OF NEWBERRY 

IN THE COURT OF COMMON PLEAS 

 
CIVIL ACTION NO.: 2020-CP-36-00093 

Jefferson Davis, Jr., 

 
Plaintiff, 

 

v. 

 
Chad Connelly, Tom Persons & South Carolina 
Educational Credit for Exceptional Needs 
Children Fund, 

 

Defendants. 

 

 
ORDER DENYING 

PLAINTIFF’S MOTION FOR 
RECONSIDERATION OF ORDER, 
PLAINTIFF’S MOTION TO STAY 

30 DAYS & SUBSTITUTE 
PLAINTIFF WITH STANDING, 

AND PLAINTIFF’S MOTION FOR 
PERJURY, CONTEMPT, AND 

SANCTIONS FOR FALSE 
AFFIDAVIT  

 

This matter came before the Court upon Plaintiff’s Motion for Reconsideration of this Court’s 

Order Denying Plaintiff’s Motion for Preliminary Injunction and Dismissing Plaintiff’s Summons and 

Complaint with Prejudice and Denying Motion for Sanctions filed on July 13, 2020 (“Motion for 

Reconsideration”),1 Plaintiff’s Motion to Stay 30 Days & Substitute Plaintiff with Standing filed on July 15, 

2020 (“Motion for Stay”), and Plaintiff’s Motion for Perjury, Contempt, & Sanctions for False Affidavit 

filed on May 14, 2020 (“Motion for Sanctions”). As the parties filed detailed motions, memoranda, and 

other submissions, this Court did not conduct a hearing on the motions.2 After careful review and 

consideration of the parties’ submissions, this Court denies Plaintiff’s Motion for Reconsideration, 

Plaintiff’s Motion to Stay, and Plaintiff’s Motion for Sanctions.  

ORDER 
 

South Carolina’s Rules of Civil Procedure “contemplate two basic situations in which a party should 

                                                      
1  Order Denying Plaintiff’s Motion for Preliminary Injunction and Dismissing Plaintiff’s Summons and Complaint with 
Prejudice and Denying Motion for Sanctions filed on June 30, 2020. 
2  See South Carolina Supreme Court Order No. 2020-04-22-01(c)(4) (“A trial judge may elect not to hold a hearing 
when the judge determines the motion may readily be decided without further input from the lawyers.”).    
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consider filing a Rule 59(e) motion.” Elam v. South Carolina Dept. of Transp., 361 S.C. 9, 24, 602 S.E.2d 

772, 780 (2004). “A party must file such a motion when an issue or argument has been raised, but not ruled 

on, in order to preserve it for appellate review.” Id.  “A party may wish to file such a motion when she 

believes the court has misunderstood, failed to fully consider, or perhaps failed to rule on an argument or 

issue, and the party wishes for the court to reconsider or rule on it.” Id. “A party cannot use Rule 59(e) to 

present to the court an issue the party could have raised prior to judgment but did not.” Hickman v. 

Hickman, 301 S.C. 455, 456-57, 392 S.E.2d 481, 482 (Ct. App. 1990). 

Plaintiff’s motion fails to identify any issue or argument raised but not ruled upon or which this 

Court has misunderstood or failed to consider. Plaintiff, instead, revisits the previously raised argument 

that this Court should apply foreign common law to accord him standing where South Carolina law 

expressly denies him such standing.3 Accordingly, this Court denies Plaintiff’s Motion for Reconsideration 

because Plaintiff’s motion fails to identify any issue or argument raised but not ruled upon or which this 

Court has misunderstood or failed to fully consider and South Carolina law does not accord Plaintiff 

standing to assert the subject claims. 

In the alternative, Plaintiff requests an order staying this action and leave to substitute an 

unidentified party who would have standing to serve as the plaintiff in this action. A South Carolina court 

may order substitution of parties upon the death of a party, the incompetency of a party, the transfer of 

interest, or upon the separation from office of a public officer. Rule 25, SCRCP. In order to effect such a 

substitution, an action must be commenced by a real party in interest for whom a proper prosecuting party 

is substituted. Plaintiff is not a real party in interest because Plaintiff does not have standing to assert the 

                                                      
3  The South Carolina Nonprofit Corporation Act expressly circumscribes standing to challenge the conduct of a 
nonprofit corporation such as Exceptional SC to the Attorney General, a director, or by a member or members in a derivative 
proceeding. S.C. Code § 33-31-304; S.C. Code § 33-31-810; Davis v. Hamm, 300 S.C. 284, 288, 387 S.E.2d 676, 678 (Ct. App. 
1989). 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2020 S

ep 28 9:18 A
M

 - N
E

W
B

E
R

R
Y

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2020C
P

3600093

Page 12 of 552



3 of 4 

 

{01028864.DOCX.1 } 

subject claims and, therefore, this Court does not have jurisdiction over Plaintiff’s allegations. “‘Without 

jurisdiction, a court cannot proceed at all in any cause; jurisdiction is the power to declare law, and when it 

ceases to exist, the only function remaining to a court is that of announcing the fact and dismissing the 

cause.’” Limehouse v. Hulsey, 404 S.C. 93, 104, 744 S.E.2d 566, 572 (2013) (quoting 32A Am.Jur.2d Federal 

Courts § 581 (2007)). Plaintiff also fails to identify a real party in interest to prosecute the allegations. 

Instead, Plaintiff seeks an order allowing this action to proceed without a proper plaintiff despite its 

dismissal with prejudice. While this Court has discretion whether to grant a stay of a matter pending before 

the court, City of Spartanburg v. Belk’s Dep’t Store of Clinton, 199 S.C. 458, 480, 20 S.E.2d 157, 167 

(1942), such a stay in this matter would serve only to maintain an already dismissed action brought by a 

party without standing while that party seeks a proper party to pursue his cause.  

Plaintiff also seeks an order granting sanctions against Defendants and compelling the production 

of certain information and documentation used in support of Defendants’ argument that this Court should 

require Plaintiff to post a security bond in the event that this Court granted Plaintiff’s request for injunctive 

relief enjoining further administrative expenses in operation of the South Carolina Educational Credit for 

Exceptional Needs Children Fund. This Court, however, denied Plaintiff’s motion for injunctive relief and 

dismissed Plaintiff’s claims with prejudice upon jurisdictional grounds and, therefore, did not need to 

consider, and did not, consider arguments regarding the extent to which Plaintiff would have been required 

to post such a security bond. Accordingly, this Court makes no findings regarding the veracity of the 

information and documentation used in support of Defendants’ argument. Moreover, this Court’s lack of 

jurisdiction over this matter prohibits it from proceeding beyond announcing its dismissal with prejudice. 

Limehouse v. Hulsey, 404 S.C. 93, 104, 744 S.E.2d 566, 572 (2013) (quoting 32A Am.Jur.2d Federal Courts 

§ 581 (2007)).   

THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that 
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Plaintiff’s Motion for Reconsideration of this Court’s Order Denying Plaintiff’s Motion for Preliminary 

Injunction and Dismissing Plaintiff’s Summons and Complaint with Prejudice and Denying Motion for 

Sanctions, Plaintiff’s Motion to Stay 30 Days & Substitute Plaintiff with Standing, and Plaintiff’s Motion 

for Perjury, Contempt, & Sanctions for False Affidavit are DENIED in accordance with the above order. 

AND IT IS SO ORDERED. 
 
 

 

The Honorable Donald B. Hocker 
 
September ____, 2020 
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STATE OF SOUTH CAROLINA

COUNTY OF NEWBERRY

JEFFERSON DAVIS, JR.

)

)
)
)

)
Plaintiff(s) )

)

CHAD CONNELLY, TOM PERSONS & S.C. EDUCATIONAL ]
CREDIT FOR EXCEPTIONAL NEEDS CHILDREN FUND )

Defend an t(s) )

IN THE COURT OF COMMON PLEAS

CIVIL ACTION COVERSHEET

2020-CP- 36-C0(y?J

Jefferson Davis, Jr.Submitted By:
Address; 403 McCarter Avenue

SCBar#: n/a - Pro Se

Greenville, SC 29615

Telephone #: 843-901-8036 tcell)
Fax #:
Other:

E-maii: jeff@apogeetax,com
NOTE: Ttie covc-rsheel and iiiii.iniaiion contained herein nciilier replaces nnr supplements the filing and service of pleadings or othcr papers as required by
law. This form is required for the use of die flcrk of Court for the purpose of docketing cases that are NOT E-Filed. it inust be filled out completely,
signed, and dated A copy of this covershcel must be served on liie defendanifsi along with the Summons and Coniplainu Tiiis form is NOT required In
be filed in E-Fileil Case.s. : .

r -j

□
□

DOCKETING INFORMATION (Check ail thai apply)
* If Action is Judgment/Settlement do not complete

JURY TRIAL demanded in complaint. Q NON-JURY TR1.4L demanded in complaint.
This case is subject to .ARBITRATION pursuant to the Court Annexed Alternative Dispute Resolution Rules?

r\j "-;i

20
□ This case is subject to MEDIATION pursuant to the Court .Annexed .Alternative Dispute Resolutibn Rules, " ' *
□ This case is exempt from ADR. (Proof of ADR/Exeniption Attached) rr ,:t::

NATl.rRE OF ACTION (Check One Box Below) CD ■ ~1
cn ■<

Contracts Torts - Professional Matprarticc ! Olis - Personal Injury Real Property

□ Constructions (100) □ Dental Malpractice (200) □ Conversion (310) □ Claim & Delivery (400)

□ Debt Collection (110) □ laigal Malpractice (210) □ Moior Vchieie .Accident (320) □ Condemmition (410)

□ General (130) □ Medical Malpractice (220) □ Premises Liability (330) □ Foreclosure (420)

o Breach of Contract (140) Previous NotiCe of Intent Case U □ Products Liabiiity (3401 □ Mechanic's Lien (430)

□ fraud/Bad t"aitb (150) :0 .Isil- □ Personal Injury (350) □ Partition (440)

□ Failure to Deliver.' □ Notice.' File Mcd Mat (230) □ Wrongful Death (360) o Possession (450)
Warranty (160) □ Other (.299) □ AssaulbBatteiy (370) □ Building Code Violation (460)

□ Employment Discrim (170) □ SlaiJiier/Lfbel (380) □ Other (499)

□ Employment (180) □ Other (399)

□ Other ( 199)

Inmate Petition.s Admiiiistralivc Liiw/Rcllcf iludgments/ScttlenieHts Appeals

□ PCR (500) □ Item.sralc Drv. l.,iceiise (800) □ Death Setticment (700) □ Arbitration (900)

□ Mandamus (520) □ Jadicuii Review (810) □ Foreign Jiidgmonr (710) □ Magistrate-Civil (910)

□ Habeas Corpu.s (530) □ Rfiicf(820) □ Magistrate's Judgment (720) □ Magistrate-Criminal (920)

□ Other(599) □ Permanent Injunction (.S30) □ Minor Settlement (730) □ Municipal (930)

□ Foriciturc-PMiliiHi (840) D "Iranscnpi Judgment (740) □ Probate Court (940)

□ Forfeiture—Consent Order (850) □ Lis Pcndens(750) □ SCDOT(95())

□ Other(899) □ Transfer o f Structured □ Worker's Comp (960)
Q

□
□

□

Special/Complex /Other
Environmental (600)
Automobile .Arb (610)

Medical (620)

Declaratory
Other (699) ...Judgmfint

□
□

n

□D Sexual Predator (510)
Q Permanent Restraining Order (fiSO)
O  Interpleader (690)
Submitting Party Signature;

Piiamiaccuticals (630)
Unfair trade Practices (640)

Out-ijI'Ssatc Depositions (6,50)

N'lonon u> Oaasli Solrpoeiia m an
Out-of-Coimty Action (660)
Pre-Suit Discoveivj

o
□

Application (760)

Confession of Judgment (770)
Petition for Workers
Compensation SetlJemenl
Approval (780)

tJ Incapiicitaled Adult
Settlement (790)

□ Other (799)

 Zoning Board (970)
O Public Service Comm. (990)
Q Employment Security Comm (991)

□ Other(999)

Note: Frivolous civil proceedings ioay be subject to sanctions piirtiuam tti
Proceedings Sanctions Act, S.C. Code .Ann. §1.5-36-10 et, seq.

SCCA/234 (02/2018)

Date: February 12, 2020

SCRCP, Rule 11, and the South Carolina Frivolous Civil

Page 1 of 2
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Effective January' 1, 2016, Alternative Dispute Resolution (ADR) is mandatory in all counties, pursuant
to Supreme Court Order dated November !2, 2015.

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE
DISPUTE RESOLUTION PROCESS. UNLESS OTHERWISE EXEMPT.

Pursuant to the ADR Rules, you are required to take the following action(s):

1. The parties shall select a neutral and file a "Proof of ADR" form on or by the 210"' day of the tiling of this
action. If the parties have not selected a neutral within 210 days, the Clerk of Court shall then appoint a
primary and secondary mediator from the current roster on a rotating basis from among those mediators
agreeing to accept cases in the county in which the action has been filed.

2. The initial ADR conference must be held within 300 days after the filing of the action.

3. Pre-suit medical malpractice mediations required by S.C. Code § 15-79-125 shall be held not later than 120
day.s after all defendants are served with die "Notice oflntent to File Suif" or as the court directs.

4. Cases are exempt from AtDR only upon the following grounds:

a. Special proceeding, or actions seeking extraordinary relief such as mandamus, habeas corpus, or
prohibition;

b. Requests for temporary relief;

c. Appeals

d. Post Cotiviclion relief matters;

e. Contempt of Court proceedings;

f. Forfeiture proceedings brought by governmental entities;

g. Mortgage foreclosures; and

h. Cases that have been previously subjected to an ADR conference, unless otherwise required by
Rule 3 or by statute.

5. in cases not subject to ADR, the Chief Judge for Administrative Purposes, upon the motion of the court or
of any party, may order a case to mediation.

6. Motion of a party to be exempt from payment of neutral fees due to indigency should be filed with the
Court within ten (10) days after the ADR conference has been concluded.

Please Note: You mu.st comply with the Supreme Court Rules regarding ADR.
Failure to do so mav affect vour case or mav result in sanctions.

SCCA / 234 (02/2018) Page 2 of 2
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STATE OF SOUTH CAROLINA

COUNTY OF NEWBERRY

Jefferson Davis, Jr.,

)  IN THE COURT OF COMMON PLEAS
)  EIGHTH JUDICIAL CIRCUIT

)  C.A. NO. 202Q-CF-36-

)

)

Plaintiff,

vs.

)
)

)
)

Chad Connelly, Tom Persons & South CaroUna )
Educational Credit for Exceptional Needs )
Children Fund. )

)
Defendants. )

)

SUMMONS

2' -
t ' ! •

rn
c:3

n
C33 ■ J~r|

•i-n
-n "::a

cn ■'<
TO THE DEFENDANTS ABOVE-NAMED; ir', ;

YOU ARE HEREBY SUMMONED and required to answer the COMPLAINT FOR

DECLARATORY JUDGMENT & INJUNCTIVE RELiEF herein, a copy of which is herewith

seived upon you, and to serve a copy of your answer to this Complaint upon the subscriber, at

the address shown below, within thirty (30) days after service hereof, exclusive of the day of

such sei-vice, and if you fail to answer the Complaint within the time aforesaid, judgment by

default will be rendered against you tor the relief demanded in the Complaint.

Respectfully submitted.

Jefferson Davis, Jr.
403 McCaiter Avenue
Greenville, SC 29615
843-901-8036 (cell)

Jeff@apogeetax. com

PL.AINTIFF

February 12, 2020
Greenville. South Carolina
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STATE OF SOUTH CAROLINA

COUNTY OF NEWBERRY

Jefferson Davis, Jr.,

Plaintiff,

vs.

Chad Connelly, Tom Persons, & South Carolina
Educational Credit for Exceptional Needs
Children Fund,

Defendants.

IN THE COURT OF COMMON PLEAS

EIGHTH JUDICIAL CIRCUIT

C.A. NO. 2020-CP-36-

COMPLAINT FOR

DECLARATORY JUDGMENT

IF; JUNCTIVE RELIEF

V ' J i
1  l'../
rn-., :
"ir! r"

C -;
"■'"i

O ™':
O'
CZ -J

STATEMENT OF CLAIMS

J-T-j
CO

no

"D

CD
CD

&

m

■:o

-pi
:'-a

COMES NOW the Plaintiff, Jefferson Davis, Jr., seeking a Declaratory Judgment

against the above named Defendants declaring that they have violated S.C. Code Ann. § 12-6-

3790(B)(4) which states the "public charity may expend up to two percent of the fund for

administration and related costs",

Our Supreme Court has long recognized a citizen's right to judicial process to decide a

matter of great public importance necessary to provide future guidance. ATC South, Inc. v.

Charkaton County. 380 S.C. 191, 669 S.E.2d 337 (2008). Illegal acts by public officials

constitute a matter of great public importance. See Baird v. Charleston County. 333 S.C. 519,

531, 511 S.E. 2d 69, 75 (1999); see also Sloan v. School Dist. Of Greenville County, 342 S.C.

515, 523, 537 S.E.2d 299, 303 (2000) (holding plaintiff had standing as citizen and taxpayer:

"Public policy demands a system of checks and balances whei'eby taxpayers can hold public

officials accountable for their acts .... Taxpayers must have some mechanism of enforcing the

law.") (citation omitted).
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The statute at issue in this case caps the overhead expense allowed for Defendant South

Carolina Educational Credit for Exceptional Needs Children Fund (hereinafter "ECENC

Fund"). Plaintiff requests that this Court decide this matter because if the Defendants are

allowed to circumvent the plain language of the statute limiting administrative expenses to no

more than two percent, then there is no limit at all on the administrative expenses the

Defendants can spend. This issue is of such public importance as to require its resolution for

future guidance, to stop the current over-spending which is robbing our states K-12 children with

special needs of the scholarships they were promised, and to reimburse the program for funds

overspent by Defendants.

This Complaint details (with supporting CPA documents) that $99,935 has been illegally

misappropriated (in Plaintiffs belief "embezzled" pursuant to the criminal code S.C. Code Ann.

§ 16-13-230 - Breach of Trust with Fraudulent Intent) by the non-profifs Executive Director,

Mr. Chad Connelly, and Board Chairman, Mr. Tom Persons, for the fiscal year 7/1/2018 -

6/30/2019. All indications are that the misappropriation (again, in Plaintiffs belief

"embezzlement") is ongoing with an additional $125,643 accruing since 7/1/2019 (see below

calculations) approaching a grand total of approximately $250,000 and as such requires

immediate attention of this Court to cease further illegal misappropriations in excess of the

statutory limit of two percent.

Jefferson Davis, Jr. (hereinafter "Plaintiff) shows unto the Court as follows:

PLAINTIFF

1. Plaintiff Jefferson Davis, Jr. is a citizen, resident, taxpayer, and registered elector of

Greenville County, South Carolina. Plaintiff was bom in Charleston, SC, attended K-

2
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12 in South Carolina, is a graduate of The Citadel in Charleston, SC, and received a

law degree and Masters of Business Administration from the University of South

Carolina. Plaintiff is a tax attomey (not a litigator), a member of the Georgia Bar and

a licensed CPA in Georgia. Plaintiff has been solicited by and is a donor to

Defendant ECENC Fund.

DEFENDANTS

2. Defendant Chad Connelly (hereinafter "Connelly") is the Executive Director of

Defendant South Carolina Educational Credit for Exceptional Needs Children

Fund, a resident of Newberrv County and a citizen of the State of South Carolina

residing at 107 Connelly Drive, Prosperity, South Carolina 29217. Defendant

Connelly is also a Board Member of Palmetto Family Council and Palmetto Family

Alliance, and a former Board Member of South Carolinians for Responsible

Government and the SCRG Foundation. Defendant Connelly is also President and a

Board Member of Faith Wins, a principal with Faith Wins Action, and former

statewide Chairman of the SC Republican Party (SCGOP).

3. Defendant Tom Persons (hereinafter "Persons") is the Board Chairman of Defendant

South Carolina Educational Credit for Exceptional Needs Children Fund, a

principal of Lindsay & Persons Public Relations, LLC, President & CEO of the South

Carolina Technology Alliance, a resident of Richland County and a citizen of the

State of South Carolina residing at 100 Dibble Lane, Columbia, South Carolina

29223.
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4. Defendant South Carolina Educational Credit for Exceptional Needs Children

Fund (hereinafter "ECENC Fund") is a South Carolina legislatively created non

profit organization formed by the State of South Carolina having its operations

administered by Defendant South Carolina Department of Revenue. The ECENC

Fund does conduct operations and activities throughout the State of South Carolina,

including maintaining offices and headquarters in Richland County. Rick Reames

former Director of Defendant South Carolina Department of Revenue, is the

registered agent of Defendant ECENC Fund with an address of 1201 Main St., Suite

985, Columbia, South Carolina 29201.

JOINT & SEVERAL

5. All Defendants herein are sued jointly and severally.

JURISDICTION AND VENUE

6. This court has jurisdiction of the subject matter of this complaint and of the parties.

Venue is proper.

FACTUAL ALLEGATIONS

7. The ECENC Fund is a single purpose legislatively created 501(c)(3) entity that is

strictly regulated and governed by S.C. Code Ann. § 12-6-3790.

8. The applicable provision related to this complaint is as follows: "The public charity

may expend up to two percent of the fund for administration and related costs,"

S.C. Code Ann. § 12-6-3790(B)(4).
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9. S.C. is one of 18 states with a K-12 tax credit scholarship program such as the one

administered hy Defendant ECENC Fund.

10. All of the aforementioned K-12 tax credit scholarship programs, and all non-profits

administering said programs (well over 500 nationally), have a maximum percentage

(two percent in the case of the ECENC Fund) of annual donations as the limit of

available funds which can be used on an annual basis for administration and related

costs.

11. For all non-profits participating in K-12 tax credit scholarship prograius nationwide,

compliance with this legal maximum of expenses is one of the most important and

critical legal and statutory compliance measures.

12. The ECENC Fund administrative expenses are capped at two percent of net annual

donations (aka contributions) plus investment income.

13. The legislative intent of S.C. Code Ami. § 12-6-3790(B)(4) was to cap the ECENC

Fund at two percent of administrative expenses.

14. The ECENC Fund confirms the definition and methodology of how the legal

maximum administration expenses are calculated - using total contributions, net of

returns, plus any investment income.

15. The ECENC Fund reported in its Independent Audit Report for the years ending June

30, 2018 and 2017 (page 6) the following:
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"The [ECENC Fund] may expend up to two percent of the fund for

administration and related costs. For purposes of this calculation the

'fund' is defined as the total contributions for the fiscal year, net of the

returned payments, plus any investment income earned for that year."

16. The following is a screenshot (emphasis added) of the immediately above referenced

disclosure in the ECENC Funds Independent Audit Report for the years ending June

30, 2018 and 2017 (page 6):

Schools. The directors of the fund, along with the Director of the South Carolina Department of Revenue (the
"Department'), shall designate an executive director of the fund. The Department may expend up to two
percent of the fund for administration and related costs. For purposes of this calculation the "fund" is defined
as the total contributions for the fiscal year, net of the returned payments, plus any investment income
earned for that year. The Organization may not expend public funds to administer the program. The
Organization engages in no othenactivities outside the purposes reasonably contemplated by the Proviso.

SEE COMPLAINT ATTACHMENT #1 - PAGE 9.

17. The ECENC Fund donor solicitation materials state that at least 98% of all funds

donated go directly to K-12 children's scholarships and that no more than 2% of

donations will be used for administrative expenses.

18. The ECENC Fund states on its website the following: "As stated in legislation, 98%

of all donations go directly to student scholarships and 2% supports program

administration costs."

19. The following is a screenshot (emphasis added) of the immediately above referenced

disclosure on the ECENC Funds website:
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^ Schoiarship Funu - u-'jopdonii^ X -f-

<- --> O Cl t 8xceptioiialsc.org/donors/schotaship4und/

Scholarship Fund

What is the Exceptional SC Scholarship Fund?

The Exceptional 50 501(c)(3) scholarship fund (also known as the Educational Credit

for Exceptional Needs Children) was created by the South Carolina Legislature. The

fund is made up of tax-deductible donations that serve as scholarships for the

private school tuition of exceptional needs students in South Carolina. To receive a

scholarship, exceptional needs students complete an application to prove eligibility.

The Exceptional SC board reviews applications and awards scholarships based on a

number of criteria. Students who are awarded the scholarship must attend a school

that the Education Oversight Committee has approved for program participation.

f  ' .■■—...mi..... I I I I I
As stated in legislation, 98% of all donations go directly to student scholarships and
2% supports program administrative costs.

Who Can Donate

How to Donate

20. An analysis of the 7/1/2018 - 6/30/2019 CPA prepared financial statements

demonstrates a n.isappropriation of $99,935 above the maximum two percent expense

ratio required by law and promised in the ECENC Fund donor solicitations.

21. The following is an analysis of the year-ending 6/30/2019 CPA prepared financial

statements detailing the immediately above referenced misappropriation of $99,935

above the maximum two percent expense ratio required by law and promised in the

ECENC Fund donor solicitations.

Page 26 of 552



Exceptional SC - Misappropriating Funds

Fiscal Year 7/1/2018 - 6/30/2019 Fundraising: $11,573,509 Perl/15/2020 CPA Compilation Report

Maximum Fee % allowed by law: 2.00% PerSeaion 12-6-3790 (Bj(4)

TOTAL AILOWED EXPENSES: $231,510
7/1/2018 - 6/30/2019

Exhibit B

Salary $31,500 Per 1/15/2020 CPA Compilation Report

Payroll Taxes $1,982 Per 1/15/2020 CPA Compilation Report

Office Expenses $224 Per 1/15/2020 CPA Compilation Report

Contract Services * $246,332 Per 1/15/2020 CPA Compilation Report

legal & Professional $11,200 Per 1/15/2020 CPA Compilation Report

Sank Fees $21,154 Per 1/15/2020 CPA Compilation Report

MIsc $8,653 Per 1/15/2020 CPA Compilation Report

Website $10,^0 Per 1/15/2020 CPA Compilation Report

TOTAL AaUAL EXPENSES; $331,445 Per 1/15/2020 CPA Compilation Report

TOTAL ALLOWED EXPENSES; $231,510

TOTAL ACTUAL EXPENSES ($331:

EXCESS FUNDS EXPENDED:

,445)

($99,935) MIsmmommted fmds

* Upon infcrrtiation and belief, the $246,332 for
"Contract Services" is the amounts paid to Executive

Director Chad Conneity and allied parties either directly

or indirectly. No further detail has been provided by the

SC Department of Revenue.

Section 12-6-3790 "The public charity may expend

up to two percent of the fund for administration and

related costs."

22. Upon information and belief, the misappropriated $99,935 was paid directly to or via

an entity to Defendant Chad Connelly.

23. Upon information and belief, the misappropriated $99,935 was authorized solely by

Defendant Tom Persons.
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24. Upon information and belief, the Board of the ECENC Fund did not authorize

administrative expenses to exceed the two percent legal maximum of S.C. Code Arm.

§ 12-6-3790(B)(4).

25. The S.C. Department of Revenue did not authorize administrative expenses to exceed

the two percent legal maximum of S.C. Code Arm. § 12-6-3790(B)(4). SEE

COMPLAINT ATTACHMENT #1 - PAGE 27.

In response to the first bullet, there are no documente to prduce in answer to your rep^ The
Department would affiraiatively state that at no time has it authorized or opined that administotive
expenses could exceed two percent.

Ongoing Misappropriation Since 7/1/2019 & DAMAGES

26. For the ECENC Fund's current fiscal year beginning July 1, 2019, for the first six-

month period (7/1/2019 - 12/31/2019) the ECENC Frmd has only raised

$2,003,988.69. SEE COMPLAINT ATTACHMENT #1 - PAGE 28 & 29 (S.C.

Department of Revenue disclosure).

27. Two percent of $2,003,988.69 is $40,079.77.

28. Approximately $40,079.77 is the maximum amount of administrative expenses the

ECENC Fund was legally allowed to spend during the six-month period of 7/1/2019-

12/31/2019.
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29. Upon information and belief, the Defendants have spent on administrative expenses

in excess of the two percent legal maximum allowed by S.C. Code Ann. § 12-6-

3790(B)(4).

30. Upon information and belief, the excess spending since 7/1/2019 was paid directly to

or via an entity to Defendant Chad Coimelly.

31. Upon infoiTnation and belief, the excess spending since 7/1/2019 was authorized

solely by Defendant Tom Persons.

32. Upon information and belief, the Board of the ECENC Fund did not authorize

administrative expenses since 7/1/2019 to be in excess of the two percent legal

maximum of S.C. Code Ann. § 12-6-3790(B)(4).

33. The following is an analysis of the first six-months of the ECENC Funds current

fiscal year beginning 7/1/2019 estimating misappropriation during this time period at

$125,643.

10
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Exceptional SC - Misappropriating Funds?

EXHIBIT D

July 2019 $141,978.29 Per SC Department of Revenue

August 2019 $49,464.46 PerSC Department of Revenue

September 2019 $189,559.67 PerSC Department of Revenue

October 2019 $133,350.00 PerSC Department of Revenue

November 2019 $70,450.32 PerSC Department of Revenue

December 2019 $1,419,185.95 PerSC Department of Revenue

Six Month Total: $2,003,988.69

Total Six Mth Fundraising: $2,003,988.69

Maximum Fee % Allowed; 2.00%

Allowed Expenses to Date: $40,079.77

TOTAL ALLOWED EXPENSES: $40,080

TOTAL ESTIMATED EXPENSES: f$165,723) 50% of Prior Year Actual

ESTIMATED EXCESS FUNDS EXPENDED: ($125,643)

Estimated additmnal mlmmmmmtion since 7/1/2019

34. Parents and children that these scholarships were intended to aid have been damaged

by Defendants' actions in that the families have either failed to receive scholarships,

failed to receive timely scholarships or received reduced scholarship awards.

35. Schools serving the children intended to benefit from these scholarships have also

suffered damages in delayed tuition payments and inability to admit (without

payment) students intended to benefit from this program given the schools do not

know if scholarships will ever be awarded.

36. Fundraising has also been impaired, further damaging the parents, children and

schools, due to Defendant Connelly and Defendant Persons' misappropriation of
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funds, their apparent attempts to cover-up the misappropriations, and their failure to

correct their ongoing actions.

A FIRST CLAIM FOR RELIEF

(Violation of § 12-6-3790(B)(4) - two percent cap on administrative expenses)

37. Plaintiff repeats and re-alleges each allegation and paragraph already stated above.

38. S.C. Code Ann. § 12-6-3790(B)(4) prohibits Defendants from spending in excess of

two percent on administrative expenses.

39. The ECENC Fund spent on administrative expense in fiscal year 7/1/2018 -

6/30/2018 a total of $99,935 in excess of the legally allowed limit in violation of S.C.

Code Ann. § 12-6-3790(B)(4).

40. Defendants have failed to acknowledge their violation of S.C. Code Ann. § 12-6-

3790(B)(4), have apparently only acted to cover-up the violation, and as such made it

necessary to file this complaint.

A SECOND CLAIM OF RELIEF

(Preliminary and Permanent Injunctive Relief)

41. Plaintiff repeats and re-alleges each allegation and paragraph already stated above.

42. Defendants have failed to make any corrective action to cease their ongoing violation

of S.C. Code Ami. § 12-6-3790(B)(4). As such it has become necessary to file this
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complaint seeking an immediate preliminary injunction and eventually a permanent

injunction ordering Defendants to cease violating the two percent maximum.

A THIRD CLAIM OF RELIEF

(Unjust Enrichment & Repayment of Converted Funds)

43. Plaintiff repeats and re-alleges each allegation and paragraph already stated above.

44. Defendant Connelly and Persons have been unjustly enriched in the amount of

$99,935 for the fiscal year 7/1/2018 - 6/30/2019 and a to be determined amount for

the current 7/1/2019 - 6/30/2020 fiscal year.

45. Being unjustly enriched, Defendants Connelly and Persons should be compelled to

repay the misappropriated funds to the ECENC Fund so that the funds can be used for

their intended purpose of K-12 children's scholarships.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff prays that this Honorable Court:

A. Issue a declaratory judgment stating that Defendants have violated S.C. Code Ann. §

12-6-3790(B)(4) by expending more than the legally allowed "two percent of the fund

for administration and related costs."

B. Enter appropriate preliminary and permanent injunctive relief to ensure that

Defendants do not expend more than the legally allowed "two percent of the fund for

administration and related costs."
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C. Order Defendants Connelly and Persons to reimburse the ECENC Fund for all funds

expended over the legally allowed "two percent of the fund for administration and

related costs" plus any other actual and punitive damages suffered because of this

misappropriation.

D. Award Plaintiff the costs of this action; and

E. Grant Plaintiff such further and additional relief as the Court deems just and proper.

Respectfully submitted,

February 12, 2020
Greenville, South Carolina

Jefferson Davis, Jr.

403 McCarter Avenue

Greenville, SC 29615
843-901-8036 (cell)
jeff@apogeetax. com

PLAINTIFF
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COMPLAINT ATTACHMENT#! - PAGE 3

/9K

EXHIBIT A

414-D Petlipu Street

Greenville, SC 29601 TheHobbsGroup
fEKTlFIKD WiSUr .yXOUKTAOTS & CONSULTAm. PA

1704 Laurel Street

Colun)lMa.SC 29201

INDEPENDENT AUDITORS' REPORTPO. Box 2411

Columbia, SC 29202

To the Board of Directors

South Carolina Educational Credit for Exceptional Needs Children Fund

REPORT ON THE FINANCIAL STATEMENTS

Phone (864) 271-7503

Fax (864) 232-4641

Phone(803)799-0555

Fax (803) 799-4212

www.hobbscpa.com

We have audited the accompanying financial statements of South Carolina Educational Credit for Exceptional

Needs Children Fund (a nonprofit organization), which comprise the statements of assets, liabilities, and net
assets - modified cash basis as of June 30, 2018 and 2017, and the related statements of support, revenue,
and expenses - modified cash basis for the years then ended, and the related notes to the financial

statements.

MANAGEMENT'S RESPONSIBILITY FOR THE FINANCIAL STATEMENTS

Management is responsible for the preparation and fair presentation of these financial statements in
accordance with the modified cash basis of accounting as described in Note A; this includes determining that

the modified cash basis of accounting is an acceptable basis for the preparation of the financial statements
in the circumstances. Management is also responsibie for the design, implementation, and maintenance of
internal control relevant to the preparation and fair presentation of financial statements that are free from
material misstatement, whether due to fraud or error.

AUDITORS' RESPONSIBILITY

Our responsibility is to express an opinion on these financial statements based on our audits. We conducted
our audits in accordance with auditing standards generally accepted in the United States of America. Those
standards require that we plan and perform the audit to obtain reasonable assurance about whether the
financial statements are free from material misstatement.

An audit involves performing procedures to obtain audit evidence about the amounts and disclosures in the
financial statements. The procedures selected depend on the auditors' judgment, including the assessment

of the risks of material misstatement of the financial statements, whether due to fraud or error. In making

those risk assessments, the auditor considers internal control relevant to the entity's preparation and fair
presentation of the financial statements in order to design audit procedures that are appropriate in the
circumstances, but not for the purpose of expressing an opinion on the effectiveness of the entity's internal
control. Accordingly, we express no such opinion. An audit also includes evaluating the appropriateness of
accounting policies used and the reasonableness of significant accounting estimates made by management,
as well as evaluating the overall presentation of the financial statements.

We believe that the audit evidence we have obtained is sufficient and appropriate to provide a basis for our
audit opinion.

hwiding Auduing, Tax, andAccoimlingSennces since 1986
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COMPLAINT ATTACHMENT #1 - PAGE 4 EXHIBIT A

OPINION

In our opinion, the financial statements referred to above present fairly, in all material respects, the assets,
liabilities, and net assets of South Carolina Educational Credit for Exceptional Needs Children Fund as of June
30, 2018 and 2017, and its support, revenue, and expenses for the years then ended in accordance with the
modified cash basis of accounting as described in Note A.

BASIS OF ACCOUNTING

We draw attention to Note A of the financial statements, which describes the basis of accounting. The
financial statements are prepared on the modified cash basis of accounting, which is a basis of accounting
other than accounting principles generally accepted in the United States of America. Our opinion is not
modified with respect to this matter.

Columbia, South Carolina

January IS, 2019

Page 37 of 552



COMPLAINT ATTACHMENT #1 - PAGE 5 EXHIBIT A

AUDITED FINANCIAL STATEMENTS

Page 38 of 552



COMPLAINT ATTACHMENT #1 - PAGE 6 EXHIBIT A

STATEMENTS OF ASSETS, LIABILITIES, AND NET ASSETS - MODIFIED CASH BASIS

SOUTH CAROLINA EDUCATIONAL CREDIT FOR EXCEPTIONAL NEEDS CHILDREN FUND

June 30,

2018 2017

ASSETS

Current Assets

Cash and cash equivalents $ 3,361,511 $ 280,730

Total Current Assets 3,361,511 280,730

Noncurrent Assets

Investments

Intangible assets, net

69,233

10,400

0

20,800

Total Noncurrent Assets 79,633 20,800

TOTAL ASSETS $ 3,441,144 $ 301,530

LIABILITIES AND NET ASSETS

Liabilities S 0 $ D

Total Liabilities 0 0

Net Assets

Unrestricted

Temporarily restricted

137,111

3,304,033

85,835

215,695

Total Net Assets 3,441,144 301,530

TOTAL LIABILITIES AND NET ASSETS $ 3,441,144 $ 301,530

The accompanying notes are an integral part of these financial statements
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COMPLAINT ATTACHMENT #1 - PAGE 7 EXHIBIT A

STATEMENT OF SUPPORT, REVENUES AND EXPENSES - MODIFIED CASH BASIS

SOUTH CAROLINA EDUCATIONAL CREDIT FOR EXCEPTIONAL NEEDS CHILDREN FUND

For the Year Ended June 30, 2018

Temporarily

Unrestricted Restricted Total

REVENUES AND OTHER SUPPORT

Contributions

Interest

Net assets released from restrictions

$ 2,551

11,016,885

$ 14,105,223

(11,016,885)

$ 14,105,223

2,651

0

Total Revenues and Other Support 11,019,536 3,088,338 14,107,874

EXPENSES

Program services

Management and general

Fundraising

10,874,403

91,257

2,600

10,874,403

91,257

2,600

Total Expenses 10,968,260 0 10,968,260

CHANGE IN NET ASSETS 51,276 3,088,338 3,139,614

Net assets at beginning of year 85,835 215,695 301,530

NET ASSETS AT END OF YEAR $ 137,111 $ 3,304,033 S 3,441,144

The accompanying notes are an integral part of these financial statements
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STATEMENT OF SUPPORT, REVENUES AND EXPENSES - MODIFIED CASH BASIS

SOUTH CAROLINA EDUCATIONAL CREDIT FOR EXCEPTIONAL NEEDS CHILDREN FUND

Forthe Year Ended June 30, 2017

REVENUES AND OTHER SUPPORT

Contributions

Scholarship funding organization

residual funds

Interest

Net assets released from restrictions

Total Revenues and Other Support

EXPENSES

Program services

Management and general

Fundraising

Total Expenses

CHANGE IN NET ASSETS

Net assets at beginning of year

NET ASSETS AT END OF YEAR S

Unrestricted

Temporarily

Restricted Total

S 10,030,001 $ 10,030,001

$ 677

9,866,416

52,110

(9,866,416)

52,110

677

0

9,867,093 215,695 10,082,788

9,724,926

53,732

2,600

9,724,926

53,732

2,600

9,781,258 0 9,781,258

85,835 215,595 301,530

0 0 0

S 85,835 $ 215,695 $ 301,530

The accompanying notes are an integral part of these financial statements
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COMPLAINT ATTACHMENT #1 - PAGE 9 EXHIBIT A

NOTES TO THE FINANCIAL STATEMENTS

SOUTH CAROLINA EDUCATIONAL CREDIT FOR EXCEPTIONAL NEEDS CHILDREN FUND

June 30, 2018

NOTE A -- NATURE OF ACTIVITIES AND SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES

Nature of Activities

South Carolina Educational Credit for Exceptional Needs Children Fund (the "Organization") was incorporated
In South Carolina on June 16, 2016. The Organization's mission is to provide scholarship grants to K through
12th grade "exceptional needs" children by means of the efficient implementation of the South Carolina State

Budget Proviso (the "Proviso" or "Program"). The Proviso is also commonly referred to as the Educational
Credit for Exceptional Needs Children (ECENC).

South Carolina Educational Credit for Exceptional Needs Children Fund is the sole organization distributing

scholarship grants as defined under the terms of the Proviso. Activities of the Organization are limited to
accepting contributions eligible for a tax credit under the terms of the Proviso and issuing scholarships to
eligible children in accordance with the Proviso. The Organization shall be governed by five directors, two
appointed by the Chairman of the House Ways and Means Committee, one of which is based upon the
recommendation of the South Carolina Association of Christian Schools and one which is based upon the

recommendation of the Diocese of Charleston, two appointed by the Chairman of the Senate Finance

Committee based upon the recommendations of the South Carolina Independent Schools Association and
one appointed by the Governor based upon the recommendation of the Palmetto Association of Independent
Schools. The directors of the fund, along with the Director of the South Carolina Department of Revenue (the
"Department'), shall designate an executive director of the fund. The Department may expend up to two
percent of the fund for administration and related costs. For purposes of this calculation the "fund" is defined
as the total contributions for the fiscal year, net of the returned payments, plus any investment income
earned for that year. The Organization may not expend public funds to administer the program. The
Organization engages in no other activities outside the purposes reasonably contemplated by the Proviso.

In an act dated and signed May 14, 2018, the Governor signed into permanent law by adding section 12-6-

3790 to provide definitions and to create the ECENC which sets limits for tax credits available and the way
the scholarships should be awarded.

Summary of Significant Accounting Policies

Basis of Accounting: The financial statements of the Organization are prepared on the modified cash basis
of accounting, which is a comprehensive basis of accounting other than accounting principles generally
accepted in the United States of America (GAAP). Management has determined that the modified cash basis
of accounting is an acceptable basis for the presentation of the Organization's financial statements, and the
opinion in our Independent Auditors' Report is not modified with respect to this matter.

Basis of Presentation: The Organization prepares its financial statements in accordance with Financial
Accounting Standards Board (FASB) Accounting Standards Codification (ASC) 958, Financial Statements of
Not-for-Profit Organizations. Under ASC 958, the Organization is required to report information regarding
Its financial position and activities according to three net asset categories: unrestricted, temporarily
restricted, and permanently restricted. The three categories are defined as follows:
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COMPLAINT ATTACHMENT #1 - PAGE 10 EXHIBIT A

NOTES TO THE FINANCIAL STATEMENTS

SOUTH CAROLINA EDUCA TIONAL CREDIT FOR EXCEPTIONAL NEEDS CHILDREN FUND

NOTE A - NATURE OF ACTIVITIES AND SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES
- Continued

Unrestricted Net Assets: net assets that are not subject to donor-imposed restrictions as provided by
the Proviso.

Temporarily Restricted Net Assets: net assets subject to donor-imposed stipulations, which are met by
either actions of the Organization and/or the passage of time. When a donor-imposed restriction is met,
that is, when the stipulated time restriction ends or purpose restriction is accomplished, temporarily
restricted net assets are reclassified to unrestricted net assets and reported in the statement of activities
as net assets released from restriction. Temporarily restricted net assets represent net assets

designated specifically for scholarships and grants pursuant to the Proviso.

Permanently Restricted Net Assets: net assets subject to donor-imposed stipulations neither expire by
passage of time nor can be fulfilled or otherwise be removed by actions of the Organization. As of June
30, 2018 and 2017, the Organization has no permanently restricted net assets.

Cash and Cash Equivalents: The Organization considers all highly liquid investments available for current use
with an initial maturity of three months or less, to be cash equivalents. The carrying value of cash

approximates fair value because of the short maturities of these financial instruments.

Intangible Asset: Consists of capitalized costs associated with the Organization's website. The costs of the

website are amortized on a straight-line basis over its estimated useful life of three years.

Contributions: Contributions received are recorded as unrestricted, temporarily restricted, or permanently
restricted support, depending on the existence and/or nature of any donor restrictions. All donor-restricted

support is reported as an increase in temporarily or permanently restricted net assets, depending on the
nature of the restriction. When a restriction expires or the purpose of the restriction is satisfied temporarily
restricted net assets are reclassified to unrestricted net assets and reported in the statement of activities as
net assets released from restrictions. Contributions received with donor-imposed restrictions that are met
in the same year in which the contributions are received are classified as unrestricted contributions.

Investments: Investments in marketable securities with readily determinable market values are reported at
their fair value in the statements of assets, liabilities, and net assets - modified cash basis. Investment income
or loss (including unrealized and realized gains on investments, interest and dividends) are included in the
statements of support, revenues and expenses- modified cash basis as an increase in unrestricted net assets
if the restrictions are met (either by the passage of time or accomplishment of a purpose restriction) in the
reporting period in which the income and gains are recognized.

Estimates: The preparation of the financial statements in conformity with accounting standards requires

management to make estimates and assumptions that affect the reported amounts of assets, liabilities and
changes therein, disclosure of contingent assets and liabilities at the date of the financial statements and the
reported amounts of revenues and expenses during the reporting period. Actual results could differ from
those estimates. The significant estimates in these financial statements are the functional allocation of
expenses, and the fair value measurements of assets (Note C).
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COMPLAINT ATTACHMENT #1 - PAGE 11 EXHIBIT A

NOTES TO THE FINANCIAL STATEMENTS

SOUTH CAROLINA EDUCATIONAL CREDIT FOR EXCEPTIONAL NEEDS CHILDREN FUND

NOTE A -- NATURE OF ACTIVITIES AND SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES

- Continued

Functional Allocation of Expenses: Management estimates the Organization's indirect expenses on a
functional basis. Management's estimates of other indirect costs are based on pro-rated percentages as
determined by management. Expenses tiiat can be identified with a specific program or supporting service
are charged directly to the program or supporting service.

Income Taxes: The Organization has received a determination letter from the Internal Revenue Service (IRS)
indicating it is a tax-exempt organization underSection 501(c)(3) of the Internal Revenue Code and is subject
to federal income tax only on net unrelated business income. Management has determined that the
Organization has no current obligations for unrelated business income tax. Accordingly, no provisions for
federal and state income taxes are required.

Accounting principles generally accepted in the United States of America require management to evaluate

tax positions taken by the Organization and recognize a tax liability (or asset) if the Organization has taken
an uncertain position that more likely than not would not be sustained upon examination by the IRS.
Management has analyzed the tax positions taken by the Organization, and has concluded that as of June 30,
2018 and 2017, there are no uncertain positions taken or expected to be taken that would require recognition

of a liability (or asset) or disclosure in the financial statements. The Organization is subject to routine audits
by taxing jurisdiction; however, there are currently no audits for any tax periods in progress. Management
believes it is no longer subject to income tax examinations for tax years prior to 2015.

Donor-lmposed Re.strictions: The Organization limits any donor-imposed restrictions on contributions to
those allowed by the Proviso so that the contribution will be eligible for a tax credit In order for contributions
to be eligible for a tax credit, the Proviso prohibits donors from designating a specific child or school as the
beneficiary of the contribiition. The Organization does not accept contributions designated for the benefit of
a specific child or school.

Educational Credit for Exceptional Needs Children Program: The 2017-2018 and 2016-2017 South Carolina

State Budget Provisos 109.11 and 109.15, respectively, allows for the issuance of a total of $11,000,000 and
$10,000,000, respectively, in individual scholarship grants in an amount not exceeding $11,000 (as may be
adjusted) or the total cost of tuition (whichever is less). These funds may be used for tuition, transportation
or textbook expenses for eligible "exceptional needs" children attending approved South Carolina
independent schools. Before awarding any grant, the fund must receive written documentation from the
qualifying student's parent or guardian documenting that the qualifying student is an exceptional needs child.
Upon approving the application, the fund must issue a check to the eligible school in the name of the
qualifying student within either thirty days upon approval of the application or thirty days of the start of the
school's semester.

In the event; that the qualifying student (eaves or withdraws from the school for any reason before the end
of the semester or school year and does not reenroll within thirty days, then the eligible school must return
a prorated amount of the grant to the fund based on the number of days the qualifying student was enrolled
in the school during the semester or school year within sixty days of the qualifying student's departure.
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NOTES TO THE FINANCIAL STATEMENTS

SOUTH CAROLINA EDUCATIONAL CREDIT FOR EXCEPTIONAL NEEDS CHILDREN FUND

NOTE A -- NATURE OF ACTIVITIES AND SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES

- Continued

The Organization may not award grants solely for the benefit of one school. The Department may not release
any personally identifiable information pertaining to students or donors or use information collected about
donors, students, or schools for financial gain. The Department shall develop a process to prioritize the
awarding of grants to eligible incumbent grant recipients at eligible schools.

The Provisos also limit the Organization to administrative and related expenses of not more than 2% of the
fund.

Recent Accounting Pronouncements and Proposed Accounting Pronouncements: In August 2016, the
Financial Accounting Standards Board (FASB) issued Accounting Standards Update ("ASU") 2016-14 Not-for
Profit fnt/t/es (Topic 9581, Presentation of financial Statements of Not-for-Profit Entities. The amendments in
the update make certain improvements that address many of the identified issues of current financial
reporting for not-for-profits. A second phase of the project is expected to address more protracted issues

identified by the FASB. The update addresses some of the current financial reporting challenges as follows:
1) reduces complexity in reporting donor imposed restrictions; 2} improves transparency and utility in
assessing a not-fcr-profifs liquidity; and 3) enhances the consistency of reporting of not-for-profit expenses
by nature and function. The amendments in this update go into the effect for annual financial statements
issued for year's beginnhig after December 15,2017.

Reclassifications: Certain rectassifications have been made to the 2017 account classifications to make the

presentation comparative to the 2018 presentation. These reclassifications have no impact on net assets as
previously reported.

Subsequent Events: Subsequent events have been evaluated through January 15,2019, which represents the

date the financial statements were available to be issued.

NOTE B - CONCENTR,AT10N OF CREDIT RISK

The Organization maintains cash balances that at times, may exceed amounts insured. Accounts at each
financial institution are insijred by the Federal Deposit insurance Corporation (FDIC insured) up to $250,000
for bank snd certifica^-e of riecosit baiances. The Organization believes it is not exposed to any significant

credit risk on its cash baiances. The bank baiances consist of the following at June 30:

Cash and cash equivalents

on deposit insured by the FDIC

Cash and cash equivalents

on deposit uninsured by the FDIC

2018 2017

$ 250,000 S 250,000

423,458 830

$ 673,458 $ 250,830
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NOTES TO THE FINANCIAL STATEMENTS

SOUTH CAROLINA EDUCATIONAL CREDIT FOR EXCEPTIONAL NEEDS CHILDREN FUND

NOTE C -- FAIR VALUE MEASUREMENTS

The framework for measuring fair value provides a fair value hierarchy that prioritizes the inputs to valuation
techniques used to measure fair value. The hierarchy gives the highest priority to unadjusted quoted prices
in active markets for identical assets or liabilities (level 1) and the lowest priority to unobservable inputs (level

3). The three levels of the fair value hierarchy under FASB ASC 820 are described as follows:

Level 1 Inputs to the valuation methodology are unadjusted quoted prices for identical assets or

liabilities in active markets that the Organization has the ability to access.

Level 2 Inputs to the valuation methodology include:

•  quoted prices for similar assets or liabilities in active markets;

•  quoted prices for identical or similar assets or liabilities in inactive markets;

•  inputs other than quoted prices that are observable for the asset or liability;

•  inputs that are derived principally from or corroborated by observable market data by
correlation or other means.

If the asset or liability has a specified (contractual) term, the level 2 input must be observable
for substantially the full term of the asset or liability.

Level 3 Inputs to the valuation methodology are unobservable and significant to the fair value
measurement.

The asset or liability's fair value measurement level within the fair value hierarchy is based on the lowest
level of any input that is significant to the fair value measurement. Valuation techniques maximize the use
of relevant obsen/abte inputs and minimize the use of unobservable inputs.

Following is a description of the valuation methodology used for the investments measured at fair value.

Common Stock: Valued at the closing price reported on the New York Stock Exchange.

The following table sets forth by level, within the fair value hierarchy, the Organization's assets at fair value
as of June 30, 2018:

Assets at Fair Value as of June 30, 2018

Level 1 Level 2 Level 3 Total

Common Stock S 69,233 $ 69,233

TOTAL ASSETS AT FA! R VALU E $ 69,233 $  0 $ 0 $ 69,233

There were no investments held by the Organization as of June 30, 2017.
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NOTES TO THE FINANCIAL STATEMENTS

SOUTH CAROLINA EDUCATIONAL CREDIT FOR EXCEPTIONAL NEEDS CHILDREN FUND

NOTE D -- INTANGIBLE ASSET

Intangible asset is as follows at June 30;

2018 2017

Website $ 31,200 $ 31,200

Less: Accumulated Amortization (20,800) (10,400)
INTANGIBLE ASSET, NET "$ 10,400 $ 20,800

Amortization charged to expense for the both years ended June 30,2018 and 2017, was $10,400.

NOTE E -- TEMPOriARlLY RESTRICTED NET ASSETS

A summary of temporarily restricted net assets is as follows at June 30:

2018 2017

Restricted to scholarship grants for eligible
"exceptional needs" children enrolled at approved
South Carolina independent Schools $ 3,384,039 $ 215,695

Included in net assets released from restrictions in 2018 and 2017 is $230,881 and $115,821, respectively,
spent for administrative and related costs.
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COMPILED FINANCIAL STATEMENTS

SOUTH CAROLINA EDUCATIONAL CREDIT FOR

EXCEPTIONAL NEEDS CHILDREN FUND

June 30,2019
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1704 Laurel Street

Columbia, SC 29201

P.O. Box 2411

Columbia, SC 29202

Phone (803) 799-0555

Fax (803) 799-4212

4-U
X.LI i±m

TheHobbsGroup
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EXHIBIT B

125 W. Stone Avenue

Greenville, SC 29609

Phone (864) 271-7503

Fax (864) 751-5889

www.hobbscpa.com

Management is responsible for the accompanying financial scaternents of South Carolina Educational Credit
for Exceptional Needs Children Fund (the "Organization"), which comprise the statement of assets, liabilities,
and net assets - modified cash basis as of June 30,2019 and the related statements of support, revenue, and
expenses and functional expenses - modified cash oasis for the year then ended and the related notes to the
financial statements in accordance with the modified cash basis of accounting, and for determining that the
modified cash basis of accounting Is an acceptable financial reporting framework. We have performed a
compilation engagement in accordance with Statements on Standards for Accounting and Review Services
promulgated by the Accounting and Review Services Committee of the AlCPA. We did not audit or review the
financial statements, nor were we required to perform any procedures to verify the accuracy or the
completeness of the information provided by management. We do not express an opinion, a conclusion, nor
provide any form of assurance on these financial statements.

We draw attention to Note A of the financial statements, which describes the basis of accounting. The
financial statements are prepared in accordance with the modified cash basis of accounting, which Is a basis
of accounting other than accounting principles generally accepted in the United States of America.

We are not independent with respect to the Organization.

Columbia, South Carolina
January 15,2020

Providing Atidiiing, Tax, andAccounting Smvices since 1986
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COMPILED FINANCIAL STATEMENTS
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STATEMENT OF ASSETS, LIABILITIES, AND NET ASSETS - MODIFIED CASH BASIS

SOUTH CAROLINA EDUCATIONAL CREDIT FOR EXCEPTIONAL NEEDS CHILDREN FUND

june 30,2019

ASSETS

Current Assets

Cash and cash equivalents

Total Current Assets

2,850,552

2,850,552

TOTAL ASSETS $ 2,850,552

LIABILITIES AND NET ASSETS

Liabilities

Total Liabilities

Net Assets

Without donor restrictions

With donor restrictions

Total Net Assets

58,330

2,792,222

2,850,552

TOTAL LIABIUTIES AND NET ASSETS $ 2,850,552

See accountants' compilation report and notes to the financial statements.
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STATEMENT OF SUPPORT, REVENUES AND EXPENSES - MODIFIED GASH BASIS

SOUTH CAROLINA EDUCATIONAL CREDIT FOR EXCEPTIONAL NEEDS CHILDREN FUND

For the Year Ended June 30,2019

Net Assets Without Net Assets With

Donor Restrictions Donor Restrictions Total

REVENUES AND OTHER SUPPORT

Contributions

Investment income $

Net assets released from restrictions

12,757

12,074,563

$ 11,562,752

(12,074,563)

$ 11,562,752

12,757

Total Revenues and Other Support 12,087,320 (511,811) 11,575,509

EXPENSES

Program services

Management and general

Fundralsing

12,025,514

137,987

2,500

12,025,514

137,987

2,500

Total Expenses 12,166,101 - 12,165,101

"CHANGE IN NET ASSETS {78,781) (511,811) (590,592)

Net assets at beginning of year 137,111 3,304,033 3,441,144

NET ASSETS AT END OF YEAR S 58,330 s 2,792,222 $ 2,850,552

See accountants' compilation report and notes to the financial statements.
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COMPLAINT ATTACHMENT #1 - PAGE 21 EXHIBIT B

STATEMENT OF FUNCTIONAL EXPENSES - MODIFIED CASH BASIS

SOUTH CAROLINA EDUCATIONAL CREDIT FOR EXCEPTIONAL NEEDS CHILDREN FUND

For the Year Ended June 30,2019

Program Services

Supporting Services

Management and
General Fundraising Total

Awards and grant scholarships

Salaries and wages

Payroll taxes

Office

Contract services

Professional and legal fees

Bank fees

Miscellaneous

Amortization

$  11,834,656

183,578

7,280

31,500

1,982

224

62,754

11,200

21,154

8,653

520 2,600

11,834,656

31,500

1,982

224

246,332

11,200

21,154

8,653

^10,400

TOTAL EXPENSES $ 12,025,514 $ 137,987 $ 2,600 $ 12,166,101

See accountants' compilation report and notes to the financial statements.
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COMPLAINT ATTACHMENT #1 - PAGE 22 EXHIBIT B

NOTES TO THE FINANCIAL STATEMENTS

SOUTH CAROLINA EDUCATIONAL CREDIT FOR EXCEPTIONAL NEEDS CHILDREN FUND

June 30.2019

NOTE A -- NATURE OF ACTIVITIES AND SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES

Nature of Activities

South Carolina Educational Credit for Exceptional Needs Children Fund (the "Organization") was incorporated
in South Carolina on June 16,2016. The Organization's mission is to provide scholarship grants to K through
12th grade "exceptional needs" children by means of the efficient implementation of the South Carolina State
Budget Proviso (the "Proviso" or "Program"). The Proviso is also commonly referred to as the Educational
Credit for Exceptional Needs Children (ECENC).

South Carolina Educational Credit for Exceptional Needs Children Fund Is the sole organization distributing
scholarship grants as defined under the terms of the Proviso. Activities of the Organization are limited to
accepting contributions eligible for a tax credit under the terms of the Proviso and issuing scholarships to
eligible children in accordance with the Proviso. The Organization shall be governed by five directors, two
appointed by the Chairman of the House Ways and Means Committee, one of which is based upon the
recommendation of the South Carolina Association of Christian Schools and one which is based upon the
recommendation of the Diocese of Charleston, two appointed by the Chairman of the Senate Finance
Committee based upon the recommendations of the South Carolina Independent Schools Association and
one appointed by the Governor based upon the recommendation of the Palmetto Association of Independent
Schools. The directors of the fund, along with the Director of the South Carolina Department of Revenue (the
"Department'), shall designate an executive director of the fund. The Department may expend up to two
percent of the fund for administration and related costs. For purposes of this calculation the "fund" Is defined
as the total contributions for the fiscal year, net of the returned payments, pius any investment Income
earned for that year. The Organization may not expend public funds to administer the program. The
Organization engages in no other activities outside the purposes reasonably contemplated by the Proviso.

In an act dated and signed May 14, 2018, the Governor signed into permanent law by adding section 12-6-
3790 to provide definitions and to create the ECENC which sets limits for tax credits available and the way
the scholarships should be awarded.

Summary of Significant Accounting Policies

Basis of Accounting: The financial statements of the Organization are prepared on the modified cash basis
of accounting, which Is a comprehensive basis of accounting other than accounting principles generally
accepted in the United States of America (GAAP). Management has determined that the modified cash basis

of accounting is an acceptable basis for the presentation of the Organization's financia! statements.

Basis of Presentation; The Organization classifies its resources for accounting and reporting purposes Into
two classes of net assets, according to externally imposed restrictions:

Net assets without donor restrictions: The portion of the net assets of the Organization that
can be used subject only to the broad limits resulting from the nature of the Organization,
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COMPLAINT ATTACHMENT #1 - PAGE 23 EXHIBIT B

NOTES TO THE FINANCIAL STATEMENTS

SOUTH CAROLINA EDUCA TIONAL CREDIT FOR EXCEPTIONAL NEEDS CHILDREN FUND

NOTE A -- NATURE OF ACTIVITIES AND SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES

- Continued

the environment in which it operates, and the purposes specified in its bylaws. The
Organization has the abiiity to choose when using the.se resources.

Net assets with donor restrictions: The portion of net assets of the Organization that is
subject to either donor-imposed time restrictions or donor-imposed purpose restrictions.
These restrictions limit the Organization's choices when using these resources as the
Organization has a fiduciary responsibility to the donors to follow their instructions.

Cash and Cash Equivalents: The Organization considers ail highly liquid investments available for current use
with an initial maturity of three months or less, to be cash equivalents. The carrying value of cash
approximates fair value because of the short maturities of these financial instruments.

Contributions: Contributions received are recorded as net assets with or without donor restricted support,
depending on the existence and/or nature of any donor restrictions. All donor-restricted support is reported
as an increase in net assets with donor restrictions, depending on the nature of the restriction. When a
restriction expires or the purpose of the restriction is satisfied net assets with donor restrictions are
reclassified to net assets without donor restrictions and reported in the statement of activities as net assets
released from restrictions.

Estimates: The preparation of the financial statements in conformity with accounting standards requires
management to make estimates and assumptions that affect the reported amounits of assets, liabilities and

changes therein, disclosure of contingent assets and liabilities at the date of the financial statements and the
reported amounts of revenues and expenses during the reporting period. Actual results could differ from
those estimates. The significant estimate in these financial statements is the functional allocation of
expenses.

Functional Allocation of Expenses: Management estimates the Organization's indirect expenses on a
funrtion.3l ba.sis. Managemsnt'-s estimates of other indirect costs are based on pro-rated percentages as

determined by management. Expenses that can be identified with a specific program or supporting service

are charged directly to the program or supporting service.

Income Taxes: The Organization has received a determination letter from the Internal Revenue Service (IRS)
indicating it is a tax-exempt organization under Section 501(cK3) of the Internal Revenue Code and is subject
to federal income tax only on net unrelated business income. Management has determined that the
Organization has nrj current obligations for unrelated business income tax. Accordingly, no provisions for
federal and state income taxes are required.
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NOTES TO THE FINANCIAL STATEMENTS

SOUTH CAROLINA EDUCATIONAL CREDIT FOR EXCEPTIONAL NEEDS CHILDREN FUND

NOTE A -- NATURE OF ACTIVITIES AND SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES
- Continued

Accounting principles generally accepted in the United States of America require management to evaluate
tax positions taken by the Organization and recognize a tax liability {or asset) if the Organization has taken
an uncertain position that more likely than not would not be sustained upon examination by the IRS.
Management has analyzed the tax positions taken by the Organization, and has concluded that as of June 30,
2019, there are no uncertain positions taken or expected to be taken that would require recognition of a
liability {or asset) or disclosure in the financial statements. The Organization is subject to routine audits by
taxing jurisdiction; however, there are currently no audits for any tax periods in progress. Management
believes it is no longer subject to income tax examinations for tax years prior to 2016.

Donor-imposed iiesifictions: The Organization limits any donor-imposed restrictions on contributions to
those allowed by the Proviso so that the contribution will be eligible for a tax credit, in order for contributions
to be eligible for a tax credit, the Proviso prohibits donors from designating a specific child or school as the
beneficiary of the contribution. The Organization does not accept contributions designated for the benefit of
a specific child or school.

Educational Credit forExceutional Needs Children Program: The 2018-2019 South Carolina State Budget New
law act 247 approved by the Governor, allows for the issuance of a total of $12,000,000 In individual
scholarship grants in ar. amount not exceeding $11,000 (as may be adjusted) or the total cost of tuition
(whichever is less). These funds may be used for tuition, transportation or textbook expenses for eligible
"exceptional needs" children attending approved South Carolina independent schools. Before awarding any
grant, the fund must receive wriiten documentation from the qualifying student's parent or guardian
documenting that the qualifying student is an exceptional needs child. Upon approving the application, the
fund must issue a check to the eligible school in the name of the qualifying student within either thirty days
upon approval of the application or thirty days of the start of the school's semester.

In the event that the qualifying student leaves or withdravi/s from the school for any reason before the end
of the seme-ster or .schooi year and dees not reenroli within thirty days, then the eligible school must return
a prorated emountof the grant to the fund based an the number of days the qualifying student was enrolled
in the school during the semester or school year within sixty days of the qualifying student's departure.

The Organization may not av/ard grants solely for the benefit of one school. The Department may not release
any personally irientifiabie Information pertaining to students or donors or use information collected about
donors, students, or schools for financial gain The Department shall develop a process to prioritize the
awarding of grants to eiig'bls mcumhent grant recipients at eligible schools.

The Provisos & Law also iimir the Organization to adrninislrative and related expenses of not more than 2%
of the fund.
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NOTES TO TiJE FINANCIAL STATEMENTS

SOUTH CAROLINA EDUCATIONAL CREDIT FOR EXCEPTIONAL NEEDS CHILDREN FUND

NOTE A -- NATURE OF ACTIVITIES AND SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES

- Continued

New Accounting Pronouncement: In August 2016, the Financial Accounting Standards Board (FASB) issued
Accounting Standards Update (ASU} No. 2016-14, NoUfor-Profit Entities {Topic 958): Presentation ofFinancial
Statements of Not-for-Propt Entities. The Organization has adjusted the presentation of its financial
statements accordingly. The new standard changes the following aspects of the Organization's financial
statements:

•  The temporarily restricted and permanentiy restricted net asset classes have been combined into a
single net asset class called net assets with donor restrictions.

•  The unrestr n&t asset dass has been renamed net assets without donor restrictions.

•  The financial statements include a new disclosure about liquidity and availability of resources.

Subsequent Events: Sijbsequent events have been evaluated through January 15,2020, which represents the
date the financial statemenis were available to be issued.

NOTE B - CONCENTRATION OF CREDIT RISK

The Organization rriaintains cash balances that at times, may exceed amounts insured. Accounts at each
financial institution are insured by the Federal Deposit Insurance Corporation (FDIC insured) up to $250,000
for bank and certificate of deposit balances. The Organization believes it is not exposed to any significant
credit risk on its cash baiantes. The bank balances consist of the following at June 30, 2019:

Cash and cash equivalerts

on deposit insured by the FOiC. $ 250,000
Cash and cash equivalents
on deposit uninsured by the FDIC 2,604,590

$  2,854,590"'

NOTE C -- NET ASSETS WITH DONOR RESTRICTIONS

A summary of tempcranly restricted net assets is as follows at June 30,2019:

Restricted to scholarship grants for eligible

"exceptrcnal needs" childrer! enrolled at approved
South Carolina independent schools $ 2,792,222
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NOTES TO THE FINANCIAL STATEMENTS

SOUTH CAROLINA EDUCATIONAL CREDIT FOR EXCEPTIONAL NEEDS CHILDREN FUND

NOTE D - LIQUIDITY AND AVAILABILITY OF RESOURCES

The following table reflects the Organization's financial assets as of June 30, 2019, reduced by amounts not
available for general expenditure within one year. Financial assets are considered unavailable when illiquid
or not convertible to cash within one year, or because the Organization has set aside the funds for a specific
contingency reserve. Board designations could be drawn upon if the Board approves that action.

2019

Financiai assets;

Cash and cash equivalents _$ 2,850,552
Total Financial Assets 2,850,552

Less those urievailabie for general expenditure within

one year, due to:

Funds with donor restrictions (2,792,222)
FINANCIAL ASSETS AVAILABLE TO MEET CASH NEEDS

FOR GENERAL EXPENDITURES WITHIN ONE YEAR $ 58,330
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STATE OF SOUTH CAROLINA

DEPARTMENT OF REVENUE

OFFICE OF THE GENERAL COUNSEL

EXHIBIT 0

300A Outlet Pointe Blvd.

Columbia. SC 29210

February 4» 2020

Joe S. Dusenbury, Jr.
PC Box 125

Columbia. SC 29214-0580

R. Jefferson Davis, Jr.
403 McCarter Ave.

Greenville, SC 29615

Re: Freedom Of Information Act R.equest Dated January 24,2020

Dear Mr. Davis:

This will acknowledge receipt of your Freedom of Information Act request dated January 24,2020.

Your FOIA request contains tliree bullet points requesting documents.

Your third bullet pcdnt requests engagement letters with the Hobbs Group. The Department has
elected to produce the only two such engagement letters in its possession. One is dated November
8,2017, and the other dated August 27, 2018.

In response to the first bullet, there are no documents to produce in answer to your request. The
Department w-ould affirmatively state thai: at no time b.as it authorized or opined that administrative
expenses could exceed two percenL

In response to tire second bullet, there are no documents to produce in answer to your request The
Department would affinn.^tively state that it does not apee with your editorial comment or
conclusion that the Hobbs Group is not independervt. NOTE: The Hobbs

We are also retunring your check for $2.00 to the Department of Revenue.

Sincerdw

Joe S. Dusenbuiy Jr.
Gener.il Counsnl

JSDJrwcg
Enclosures

 Group,
P.A. affirmatively states for
the first time that they are
not independent. See
Exhibits, YE 6/30/2019,

report page #1. The
Department evidently
believes / agrees that
Hobbs is (or should be)
professionally independent
with respect to the ECENC
Fund.
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STATE OF SOUTH CAROLINA

DEPARTMENT OF REVENUE

OFFICE OF THE GENERAL COUNSEL

EXHIBIT D

300A Ouiiet Pointe Blvd.

Columbia, SC 29210

Joe S. Dusenbury, Jr.
PO Box 125

Columbia, SC 29214-0580

February 4, 2020

R. Jefferson Davis, Jr.

403 McCarter Ave.

Greenville, SC 29615

Re: Freedom Of Information Act Rerjuest Dated January 22, 2020

Dear Mr. Davis:

This will acknowledge receipt of your Freedom oflnfonnation Act request dated January 22,
2020,

In response to your FOIA request, the DcpailiTient has elected to produce the attached list of
donations to Exceptional SC by month from Marcli tlirough December of 2019 totaling in the
Mnouni of-$4,547,101.10.

We are also retumiiig your check for $2.00 to the Department of Revenue.

Sincerely.

Joe S. Dusenbury Jr.
General Coui^sel

JSDJr:wcg
Enclosures
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CY19 Exceptional SC Donations fey Month

Total

Mar-19

Apr-19

May-19

Jun-19

1,949,959.72

285,701.00

211,700.00

95,751.69

Jul-19 141,978.29

Aug-19 49,464.46

Sep-19 189,559.67

Oct-19 133,350.00

Nov-19 70,450.32

Dec-19 1,419,185.95

4,547/101.10

NOTE; Support for first six
months of fundraising for the
7/1/2019-6/30/2020 fiscal

year for estimating ongoing
misappropriations.
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STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS 
      ) EIGHTH JUDICIAL CIRCUIT 
COUNTY OF NEWBERRY   ) 
 
Jefferson Davis, Jr.,     ) C/A No.: 2020-cp-36-00093 
      ) 
 Plaintiff    ) 
      ) Answer and Counterclaims of Defendants  
Vs.       )  Chad Connelly, Thomas Persons and 
      ) South Carolina Educational Credit for  
Chad Connelly, Thomas Persons and  ) Exceptional Needs Children Fund 
South Carolina Educational Credit for  ) 
Exceptional Needs Children Fund  ) 
____________________________________) 
 
To: Jefferson Davis, Jr.  
 

FOR A FIRST DEFENSE 
General Denial 

 
Defendants Chad Connelly, Thomas Persons and South Carolina Educational Credit for 
Exceptional Needs Children Fund (Hereinafter “Exceptional SC”) answer the Complaint and 
would respectfully show this Honorable Court as Follows: 

1. The allegations, inference of standing and relief sought in introductory paragraphs 

without numbers are denied unless specifically admitted in answers to the numbered 

paragraphs below.  

2. The allegations of paragraph 1 are denied in part and admitted in part. It is admitted that 

Plaintiff is a tax attorney and CPA licensed in Georgia. It is admitted that Plaintiff made a 

$10 donation to the fund in March 2019. All other allegations are denied for lack of 

sufficient information to form a belief.  

3. The allegations of paragraph 2 are admitted.  

4. The allegations of paragraph 3 are admitted.  

5. The allegations of paragraph 4 are admitted in part and denied in part. It is denied that 

Exceptional SC, the nonprofit corporation, is administered by the South Carolina 

Department of Revenue. All other allegations of paragraph 4 are admitted.  

6. Defendants defer to the laws of the State of South Carolina in answer to paragraph 5. Any 

and all inferences and allegations of paragraph 5 not addressed by case law and statutory 

law are denied.  
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7. Jurisdiction is a matter of law and cannot be conferred by the parties; therefore, 

Defendants cannot admit or deny the allegations. To the extent that a response is 

required, the allegations of paragraph 6 are denied.  

8. The allegations of paragraph 7 are admitted in part and denied in part. The Defendants 

deny all allegations of paragraph 7 based upon lack of clarity as to whether Defendant is 

discussing the actual fund itself or the nonprofit that administers that fund. Defendants 

further deny that the nonprofit corporation has a single purpose. Defendants admit that 

the nonprofit corporation was legislatively created and is described by §12-6-3970. 

Defendants deny that §12-6-3970 “regulates and governs” the nonprofit corporation 

based upon lack of sufficient clarity and specificity in Plaintiffs pleadings. All other 

inferences and allegations of paragraph 7 are denied or denied for lack of sufficient 

information to form a belief.  

9. The allegations of paragraph 8 are admitted in part and denied in part. Defendants deny 

the contents of paragraph 8 are applicable to its current situation. Defendants admit that 

the statute limits spending on administrative and other costs to 2% of donations to the 

fund. All other allegations of paragraph 8 are denied for lack of sufficient information to 

form a belief.  

10. The allegations of paragraph 9 are denied for lack of sufficient information to form a 

belief.  

11. The allegations of paragraph 10 are denied for lack of sufficient information to form a 

belief.  

12. The allegations of paragraph 11 are denied for lack of sufficient information to form a 

belief.  

13. The allegations of paragraph 12 are denied.  

14. The allegations of paragraph 13 are denied for lack of sufficient information to form a 

belief. 

15. The allegations of paragraph 14 are denied.  

16. Defendants crave reference to the audit reports for answer to paragraph 15.  

17. Defendants crave reference to the audit reports for answer to paragraph 16. 

18. Defendants crave reference to specific solicitation materials for answer to paragraph 17.  

19. Defendants crave reference to Exceptional SC’s website for answer to paragraph 18.  
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20. The allegations of paragraph 19 are denied.  

21. The allegations of paragraph 20 are denied.  

22. The allegaitons of paragraph 21 are denied.  

23. The allegations of paragraph 22 are denied.  

24. The allegaitons of paragraph 23 are denied.  

25. The allegations of paragraph 24 are denied in part and admitted in part. It is admitted that 

the Board of Exceptional SC approved all budgets, salaries and spending. It is denied that 

Exceptional SC has spent monies not in compliance with the law.  

26. The allegations of paragraph 25 are denied for lack of sufficient information to form a 

belief.  

27. The allegations of paragraph 26 are denied. Defendant would crave reference to financial 

records. 

28. The defendants deny the allegations of paragraph 27 for lack of sufficient information to 

form a belief and would crave reference to a Texas Instruments TI-30 calculator for 

answer to paragraph 27.  

29. The allegations of paragraph 28 are denied.  

30. The allegations of paragraph 29 are denied.  

31. The allegations of paragraph 30 are denied.  

32. The allegations of paragraph 31 are denied.  

33. The allegations of paragraph 32 are denied in part and admitted in part. It is admitted that 

the Board of Exceptional SC approved all budgets, salaries and spending. It is denied that 

Exceptional SC has spent monies not in compliance with the law.  

34. The allegations of paragraph 33 are denied.  

35. The allegations of paragraph 34 are denied.  

36. The allegations of paragraph 35 are denied.  

37. The allegations of paragraph 36 are denied.  

38. Paragraph 37 does not warrant response. Any allegation of paragraph 37 not specifically 

admitted is denied.  

39. The allegations of paragraph 38 are denied.  

40. The allegations of paragraph 39 are denied.  

41. The allegations of paragraph 40 are denied.  
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42. Paragraph 41 does not warrant response. Any allegation of paragraph 41 not specifically 

admitted is denied. 

43. The allegations of paragraph 42 are denied.  

44. Paragraph 43 does not warrant response. Any allegation of paragraph 43 not specifically 

admitted is denied.  

45. The allegations of paragraph 44 are denied.  

46. The allegations of paragraph 45 are denied.  

47. The allegations of and relief sought paragraph A of the Plaintiff’s prayer for relief are 

denied.  

48. The allegations of and relief sought paragraph B of the Plaintiff’s prayer for relief are 

denied.  

49. The allegations of and relief sought paragraph C of the Plaintiff’s prayer for relief are 

denied.  

50. The allegations of and relief sought paragraph D of the Plaintiff’s prayer for relief are 

denied.  

51. The allegations of and relief sought paragraph E of the Plaintiff’s prayer for relief are 

denied.  

FOR A SECOND DEFENSE 

SCRCP Rule 12(b)6 Plaintiff Fails to State a Claim for which Relief Can Be Granted 

 

52. Plaintiff alleges damages to students receiving scholarships, parents of students receiving 

scholarships and schools in paragraphs.  

53. Plaintiff does not allege that he is a school, parent or student damaged by Plaintiff’s 

allegations and does not list any Parent, Student or School as a Plaintiff in this action.  

54. Plaintiff is not a South Carolina licensed attorney.  

55. Plaintiff cannot represent the interests of others in a South Carolina Court.  

56. Plaintiff never alleges damages to himself and never alleges damages to an interest of the 

Plaintiff’s that would warrant an injuction and other relief sought by Plaintiff.  

FOR A THIRD DEFENSE 

SCRCP 12(b)1 and SCRCP 12(b)6, Plaintiff Lacks Standing 
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57. Plaintiff lacks standing to bring an action for ultra vires.  

58. The South Carolina Nonprofit Corporations Act establishes who has standing to bring an 

action against a corporation for acting beyond its legal power or authority in South 

Carolina Code §33-31-304.  

59. South Carolina Code §33-31-304 specifically states that the only way the validity of a 

corporate action may be challenged is through South Carolina Code §33-31-304.  

60. South Carolina Code §33-31-304 states that an ultra vires action can only be brought 

against the corporation by the Attorney General, a director of the corporation or a 

member of the corporation. 

61. South Carolina Code §33-31-304 states that an ultra vires action can only be brought 

against a director or officer of the corporation by the corporation, the Attorney General, a 

receiver or trustee, or a legal representative of the corporation. 

62. The entire basis of defendants suit is the allegation that the corporation spent money 

beyond what is allowed by law. This is purely an ultra vires action.  

63. Plaintiff does not allege that he is the Attorney General, a receiver or trustee, represents 

the Corproration in a legal capacity, is a director of the corporation, is a member of the 

corporation or the corporation itself.  

64. Plaintiff is not in a class allowed to bring an ultra vires action against the corporation or 

one of its directors / officers.  

65. Plaintiff does not have standing to bring this action and the action must be dismissed.   

FOR A FOURTH DEFENSE 

Rule 11 SCRCP and the South Carolina Frivolous Proceedings Act  

 

66. Plaintiff knew or should have known Defendants were in compliance with the law based 

on Plaintiff’s education, certifications, professional licenses, number of years of 

experience, having possession of all three years of financial reports and having 

previously presented the allegations in the form of a complaint to the Secretary of State 

and Attorney General.  

67. Plaintiff knew or should have known he does not have standing to bring this action based 

upon his legal education, 27 years as a licensed attorney, statutory law and case law.  
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68. Plaintiff drafted a misleading complaint and provided misleading analysis prepared by 

the Plaintiff to show Defendants are not in compliance with the law. Both the complaint 

and analysis while alarming at first glance, do not withstand even moderate scrutiny.  

69. Plaintiff alleges wrongdoing on behalf of Defendants Persons and Connelly which is not 

supported by documentation or fact.  

70. Plaintiff brought this action in an attempt to obtain financial information previously 

denied to Plaintiff by order of the Court.  

71. Defendant signed and filed this action with the Court.  

72. Plaintiff knew or should have known he could not win this action on its merits, but 

intended to and used the existence of this litigation to harass and defame Defendants.   

73. Plaintiff widely publicized the litigation to damage defendants, frustrate fundraising and 

create work for Defendants by inciting panic amongst schools and parents of children 

receiving scholarships.  

74. The Plaintiff’s intent to harass and defame is further evidenced by having Defendants 

served by Sheriff after requesting and receiving acceptance of service.  

75. Intent to harass and defame is further evidenced by sending plaintiffs envelopes by mail 

in which he addresses them as Defendant Thomas Persons and Defendant Chad Connelly 

in large font on the address line of the envelopes.  

76. Plaintiff knew or should have known the allegations of his complaint were false because 

Plaintiff has all financial reports of Defendant Exceptional SC and has the education and 

training as a tax attorney, CPA and Certified Financial Advisor to interpret the financial 

reports held by Plaintiff.    

77. Plaintiff’s year and a half premeditation of this action is evidenced by his making 

nominal donations to the nonprofit corporation in July 2018 and March 2019 in an 

attempt to gain a semblance of standing as a donor.  

78. Plaintiff has filed frivolous actions against the Defendants in the past.  

79. Plaintiff intended to damage Defendants by creating high legal expense in defense of this 

and past actions.  

80. Defendants have been damaged by Plaintiff’s actions, including damage to reputation, 

attorneys fees for defense of actions, attorneys fees for defense against Plaintiffs 

subpoenas and damages to fundraising capability. 
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81. Defendants seek damages, including but not limited to attorney’s fees, costs of court, and 

pray for an order that Plaintiff cannot file future civil actions in South Carolina Courts 

unless the pleadings are signed by a licensed South Carolina Attorney. 

 

FOR A FIFTH DEFENSE BY WAY OF COUNTERCLAIM 

Abuse of Process 

82. Defendants incorporate by reference each of its prior allegations as if incorporated herein.  

83. Plaintiff has the ulterior motive of obtaining financial information denied by prior Court 

Order.  

84. Plaintiff signed and filed this action requesting an accounting of Exceptional SC after 

having been denied such information by the Court.  

85. Plaintiff sent a subpoena to the Hobbs Group seeking the same financial information in 

another action pending before the Court.  

86. Plaintiff has the ulterior motive of harassing Defendants.  

87. Plaintiff served defendants by Sheriff after or simultaneously while getting Defendants to 

agree to accept service.  

88. Plaintiff sent an envelope by mail addressed to “Defendant Thomas Persons” and 

“Defendant Chad Connelly” 

89. Plaintiff published this action on his blog and sent it by email to parents, schools and 

potential donors to the Defendant Exceptional SC.  

90. Plaintiffs commentary on this action on the web alleges malfeasance by Defendants 

Thomas Persons and Chad Connelly in a manner that is defamatory.  

91. Plaintiff knows or should know based on the information held by Plaintiff and Plaintiffs 

education, expertise and professional licenses that allegations made against Defendants 

and public defamatory statements against Defendants are false.  

92. Defendants have been damaged by Plaintiff’s actions, including damage to reputation, 

attorneys fees for defense of actions, attorneys fees for defense against Plaintiffs 

subpoenas and damages to fundraising capability.  
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93. Defendants seek damages, including but not limited to attorney’s fees, costs of court, and 

pray for an order that Plaintiff cannot file future civil actions in South Carolina Courts 

unless the pleadings are signed by a licensed South Carolina Attorney.  

  

Respectfully Submitted: 

 

 

       _s/Geoffrey K. Chambers________ 

       Counsel for Defendants South 
       Carolina Educational Credit for 
       Exceptional Needs Children Fund, 
       Chad Connelly and Thomas Persons 
 
       411 Walnut Street, No. 10646 
       Green Cove Springs, FL 32043 
       Phone: 864-508-0899 
       Email: Geoffrey@CPERLGroup.com  
       SC Bar No.: 78415 
This 4th Day of March, 2020 
Flat Rock, North Carolina 
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STATE OF SOUTH CAROLINA

COUNTY OF NEWBERRY

Jefferson Davis, Jr.,

Plaintiff,

vs.

Chad Connelly, Tom Persons & South Carolina
Educational Credit for Exceptional Needs
Children Fund,

Defendants.

IN THE COURT OF COMMON PLEAS

EIGHTH JUDICIAL CIRCUIT

C.A. NO. 2020-CP-36-00093

MOTION FOR IMMEDIATE

TEMPORARY RESTRAINING

ORDER AND NOTICE OF MOTION

AND MOTION FOR TEMPORARY

INJUNCTION y ;

r-'i
CO

'  i

ro
,.'7 " *

4r-

."TITW
"-2 O

CO

TO: THE ABOVE-NAMED DEFENDANTS AND THEIR ATTORNEY, GEOFFREY
CHAMBERS, ESQUIRE

Plaintiff, Jefferson Davis, Jr. respectfully moves this Court for an immediate temporary

restraining order, restraining and enjoining the Defendants, their respective employees, agents,

afTiliates and all those in active concert or participation with the Defendants or them, from

expending any further administrative expenses' on behalf of the South Carolina Educational

Credit for Exceptional Needs Children Fund (hereinafter "ECENC Fund"). Plaintiff also

moves this Court for an order and injunction compelling Defendants to detail and account for all

administrative expenses expended on behalf of the ECENC Fund for the time period 7/1/2019 -

12/31/2020, which according to reports provided from the Soutli Carolina Department of Revenue

should not have exceeded $40,079.77. See Complaint, Paiugraphs 26, 27 & 28.

' This temporary restraining order should in no way limit or delay the ECENC Fund itself or
other legislatively appointed board members of the ECENC Fund from issuing scholarships
which are already delayed by the negligence and malfeasance of the individual Defendants, Mr.
Chad Connelly and Mr. Tom Persons.
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The Plaintiff further moves this Court for an Order setting a date for the lieai ing on the

Plaintiffs Motion for a Temporary Injunction in accordance with Rule 65 of the South Carolina

Rules of Civil Procedure (SCRCP).

Unless this Motion is granted, it is anticipated that the individual Defendants will continue

to misappropriate and embezzle for themselves and other associated parties, flinds in excess of the

two percent (2%) maximum allowed by S.C. Code Ann. § 12-6-3790(B)(4) which states the

"public charity may expcndl up to two percent of the fund for administration and related

costs".

The Plaintiff and others, specifically K-12 children with special needs and their families,

have already, and will continue to suffer irreparable loss, damage, or injury as a result of the

deliberate actions of the Defendants. Plaintiff believes that the dispersion of administrative

expenses in violation of S.C. Code Ann. § 12-6-3790(B)(4)^ will continue as well as further

irreparable harm as a result of the Defendants' actions will take place and continue before a hearing

can be had on the Plaintiff Motion for Temporary Injunction.

The Defendants ai'e further notified that the Plaintiff will move this Court at such time as

the matter may be scheduled and heard, for a Temporary Injunction, pursuant to Rule 65 of tlie

South Carolina Rules of Civil Procedure, restraining and enjoining the Defendants, their respective

employees, agents, affiliates and all those in active concert or participation with the Defendants or

tliem, from expending any further administrative expenses on behalf of the South Carolina

^ Plaintiff also believes Defendants are in violation of both their fiduciary duty to the donors to
the ECENC Fund (who believed at least 98% of their donations would go to scholarships) and to
the children / families that the program was intended to aid.

2
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Educational Credit for Exceptional Needs Children Fund witliout first demonstrating to this

Court that such disbursements are not in violation of S.C. Code Ann. § i2-6-3790(B)(4).

Plaintiff will also move this Court for an order and injunction compelling Defendants

publicly report on their website or otherwise the ECENC Fund donations received and

administrative expenses disbursed on a monthly basis no later than the 15"^ of the following month.

This Motion is based on the following allegations:

1. Plaintiffs STATEMENT OF CLAIMS, all Paragraphs, FACTS, all CLAIMS FOR

RELIEF as stated in Plaintiffs COMPLAINT FOR DECLARATORY

JUDGMENT & INJUNCTIVE RELIEF (including all exhibits therewith) filed in

this case on February 12"\ 2020, and which are hereby incorporated by reference.

2. Plaintiff s February I0"\ 2020, administrative complaint filed with the South Carolina

Secretary of State's Office, in particulai" the allegations detailing Defendants'

violation of S.C. Code Ann. § 16-13-230, Breach of Trust with Fraudulent Intent

(coninionly known as "embezzlement") attached hereto and hereby incoiporated by

reference. SEE ATTACHMENT #1.

Based on the foregoing and the common and statutory laws of the State of South Carolina,

the pleadings filed herein, affidavits, and legal memoranda that may be hereinafter filed with the

Court, the Plaintiff respectfully asserts that it is entitled to an immediate temporary restraining

order and temporary injunction as set forth herein.

Page 73 of 552



Plaintiff respectfully requests that this Court:

3. Issue a temporary restraining order, restraining and enjoining the Defendants, their

respective employees, agents, affiliates and all those in active concert or participation

with the Defendants or them, from expending any further administrative expenses on

behalf of the ECENC Fund;

4. Schedule a hearing on Plaintiffs motion for a temporary injunction no later than ten

(10) days of its issuance of the Temporary Restraining Order with notice to the

Defendant, and should the Court be imable to schedule this hearing within this period,

for good cause shown, order that the Temporary Restraining Order remain in full force

and effect until the hearing occurs;

5. Issue an order and injunction compelling Defendants to detail and account for all

administrative expenses expended on behalf of the ECENC Fund for the time period

7/1/2019 ~ 12/31/2020, which according to reports provided from the South Carolina

Department of Revenue should not have exceeded $40,079.77;

6. For such further and additional relief as tlie Court deems just and proper.

Respectfully submitted this 24*'' day of February, 2020.

Jefferson Davis, Jr.

Plaintiff, Pro Se
403 McCarter Avenue

Greenville, SC 29615

843-901-8036 (cell)
jeffUpavoeeeiOK. com

Page 74 of 552



STATE OF SOUTH CAROLINA

COUNTY OF NEWBERRY

Jefferson Davis, Jr.,

Plaintiff,

vs.

Chad Connelly, Tom Persons & South Carolina
Educational Credit for Exceptional Needs
Children Fund,

Defendants.

IN THE COURT OF COMMON PLEAS

EIGHTH JUDICIAL CIRCUIT

C.A. NO. 2020-CP-36-00093

or"
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CERTIFICATE OF SERVICE

I, the undersigned Plaintiff does hereby certify that 1 have caused to be mailed and/or

otherwise transmitted a copy of the below listed documents to the party shown below, postage

prepaid, on the 24''* day of February, 2020, as follows:

PLEADINGS:

PARTIES SERVED:

MOTION FOR IMMEDIATE TEMPORARY

RESTRAINING ORDER AND NOTICE OF MOTION

AND MOTION FOR TEMPORARY INJUNCTION

Geoffrey K. Chambers, Esq.
CPER Law Group, LLC
411 Walnut Street #10646

Green Cove Springs, FL 32043
(Attorney for Defendants)

Also via email to g.k.chamhers@gmail.com &
geoffrey@cperlgroup. com

Jefferson Davis, Jr.

Plaintiff, Pro Se
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ATTACHMENT #1 - 2/24/2020 TRO - PAGE 1

February 10, 2020

VIA US Mail & investlgatlons@sos.sc.gov

I....- '- -- 'k'!,

SC Secretary of State's Office 93
Attn: Doug Renew, Chief Investigator Tr"

1205 Pendleton Street, Suite 525 >a
Columbia, SC 29201 p!~v ^ :

r,:;

-9::; co 7j
RE: CHARITY COMPLAINT - Breach of Trust with Fraudulent Intent - § 16-13-230^

South Carolina Educational Credit for Exceptional Needs Children Fund

(oka Exceptional SC)

Public Id: P35886

Dear Mr. Renew:

I am writing to file an urgent request that the Office of the Secretary of State investigate

the above referenced South Carolina non-profit and 501(c)(3) entity (hereinafter the

"ECENC Fund").

Although the Department of Revenue has limited statutory involvement in the

administration of the ECENC Fund, and in fact voluntarily provided me with the

information necessary for this complaint, it appears that the Department has no standing

or statutory "enforcement" authority over the ECENC Fund as a S.C. non-profit &

501(c)(3) entity. I have in fact had litigation at the SC Administrative Law Court which

confirms this belief and limits the Department's authority over non-profits. Davis v SC

Dep't of Revenue. 15-ALJ-17-0540-CC (SCALC, Substantive Decision dated 1/25/2016).

As such it appears the Office of the Secretary of State is the only administrative agency

with immediate and direct enforcement authority over this charity pursuant to the S.C.

Solicitation of Charitable Funds, S.C. Code Ann. § 33-56-10, et seq.

Although this complaint details {with supporting CPA documents) that $99,935 has been
illegally misappropriated (in my belief "embezzled") by the non-profit's Executive

Director and Board Chairman for the fiscal year 7/1/2018 - 6/30/2019, all indications

are that the crime Is ongoing ($125,643 estimated as of 12/31/2019) and requires

immediate attention to cease further illegal misappropriations. See complaint details

and support as follows.
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ATTACHMENT #1 - 2/24/2020 TRO - PAGE 2

COMPLAINT: The ECENC Fund is a single purpose legislatively created 501(c)(3) entity

that is strictly regulated and governed by S.C. Code Ann. § 12-6-3790. The applicable

provision related to this complaint is as follows:

"The public charity may expend up to two percent

of the fund for administration and related costs."

S.C. Code Ann. § 12-6-3790(B)(4).

For background, S.C. is one of 18 states with a K-12 tax credit scholarship program such

as this. These programs assist K-12 children to attend an independent school of their

choice. In the case of S.C., the program is dedicated to children with special needs.

All 18 of these states use 501(c)(3) non-profits to implement these programs. All of these

programs, and all of these non-profits, have a maximum percentage {2% in the case of

the ECENC Fund) of annual donations as the limit of available funds which can be used

on an annual basis for administration and related costs.

As a CPA & tax attorney (licensed in Georgia), I have been personally involved with these

programs and associated non-profits since 2008. Compliance with this legal maximum

of expenses is one of the most important and critical legal compliance measures.

It is indisputable that the ECENC Fund administrative expenses are capped at 2% of

annual donations. It is also indisputable that the legislative intent of S.C. Code Ann. §

12-6-3790(B)(4) was to cap the ECENC Fund at 2% of administrative expenses.

In fact, the ECENC Fund itself confirms this definition and methodology of how the legal

maximum administration expenses are calculated - using total contributions, net of

returns, plus any investment income.^

Schools. The directors of the fund, along with the Director of the South Carolina Department of Revenue (the
"Department/), shall designate an executive director of the fund. The Department may expend up to two
percent of the fund for administration and related costs. For purposes of this calculation the "fund" is defined
as the total contributions for the fiscal year, net of the returned payments, plus any investment income
earned for that year. The Organization may not expend public funds to administer the program. The
Organization engages in no otherjactivities outside the purposes reasonably contemplated by the Proviso.

Exhibit A, Independent Auditor's Report for

June 30, 2018 and 2017, page 6.

^ As discussed herein, it is important to note in demonstrating the legal intent and conspiracy to defraud, this disclosure
footnote was proactively removed from the CPA report for the year ending June 30, 2019. See Exhibit B and discussed
herein.
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ATTACHMENT #1 - 2/24/2020 TRO - PAGE 3

Additionally, and as a donor to the ECENC Fund, the organization itself advertises on its

\Nebs\te and in donor solicitation materials that at least 98% of all funds donated go

directly to K-12 children's scholarships and that no more than 2% of donations will be

used for administrative expenses.

See February 7, 2020, screenshot of the ECENC Fund's website below.

o Scholarship Fund - Excephonai X -f-

^  CO i exc^tionalsc.org/dontjrs/sshotarship-fund/

Scholarship Fund

What is the Exceptional SC Scholarship Fund?

The Exceptional SC 501(c)(3) scholarship fund (also known as the Educational Credit

for Exceptional Needs Children) was created by the South Carolina Legislature. The

fund is made up of tax-deductible donations that serve as scholarships for the

private school tuition of exceptional needs students in South Carolina. To receive a

scholarship, exceptional needs students complete an application to prove eligibility.

The Exceptional SC board reviews applications and awards scholarships based on a

number of criteria. Students who are awarded the scholarship must attend a school

that the Education Oversight Committee has approved for program participation.

As stated in legislation, 98% of all donations go directly to student scholarships and

2% supports program administrative costs.

Who Can Donate

How to Donate

For the record and standing, I am a S.C. resident, S.C. taxpayer, have been solicited by

and am a donor to the ECENC Fund. Aside from the legal requirements, and as an

incentive to donate to the ECENC Fund, it was my belief based on these solicitations that

at least 98% of my donation would go directly to scholarships.
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ATTACHMENT #1 - 2/24/2020 TRO - PAGE 4

This solicitation promise has proven to not be true. A simple analysis of the 7/1/2018 -
6/30/2019 financial statements (Exhibit B) demonstrates the following clear
misappropriation of $99,935 above the maximum 2% expense ratio required by law and
promised in the donor solicitations I received.

Exceptional SC - Misappropriating Funds

Fiscal Year 7/1/2018 - 6/30/2019 Fundraislng;
Maximum Fee % allowed by law:

$11,575,509

2.00%

Per 1/15/2020 CPA Compilation Report

PerSeaion 12-6-3790 (B}(4)

TOTAL ALLOWED EXPENSES: $231,510
7/1/2018 - 6/30/2019

Exhibit B

Salary $31,500 Per 1/15/2020 CPA Compilation Report

Payroll Taxes $1,982 Per 1/15/2020 CPA Compilation Report

Office Expenses $224 Per 1/15/2020 CPA Compilation Report

Contract Services * $246,332 Per 1/15/2020 CPA Compilation Report

Legal & Professional $11,200 Per 1/15/2020 CPA Compilation Report

Bank Fees $21,154 Per 1/15/2020 CPA Compilation Report

Misc $8,653 Per 1/15/2020 CPA Compilation Report

Website $10,400 Per 1/15/2020 CPA Compilation Report

TOTAL AaUAL EXPENSES: $331,445 Per 1/15/2020 CPA Compilation Report

TOTAL ALLOWED EXPENSES:

TOTAL ACTUAL EXPENSES:

$231,510

($331,445)

EXCESS FUNDS EXPENDED: ($99,935) Misappropnated funds

* Upon information and belief, the $246,332 for
"Contract Services" is the amounts paid to Executive

Director Chad Connelly and allied parties either directly

or indirectly. No further detail has been provided by the

SC Department of Revenue.

Section 12-6-3790 (B)(4): "The public charity may expend

up to two percent of the fund for administration and

related costs."

Attached please find the CPA prepared financials (both prepared by The Hobbs Group,
P.A.) for the ECENC Fund.

•  Exhibit A is the Independent Auditor's Report for June 30, 2018 and 2017.

•  Exhibit B is the Accountant's Compilation Report for June 30, 2019.
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ATTACHMENT #1 - 2/24/2020 TRO - PAGE 5

CRIMINAL VIOLATION(S) - BREACH OF TRUST WITH FRAUDULENT INTENT:

The ECENC Fund management has also violated S.C. Code Ann. § 16-13-230- Breach of

Trust with Fraudulent Intent. This crime is more commonly referred to as

"embezzlement". ̂

SECTION 16-13-230. Breach of trust with fraudulent intent.

(A) A person committing a breach of trust with a fraudulent intention or
a person who hires or counsels another person to commit a
breach of trust with a fraudulent Intention is guilty of larceny.

(B) A person who violates the provisions of this section is guilty of a:
mmm

(3) felony and, upon conviction, must be fined in the discretion of

the court or imprisoned not more than ten years if the amount is
ten thousand dollars or more.

"The elements which constitute breach of trust with fraudulent intent are not outlined

in the statute governing this offense. See S.C. Code Ann. § 16-13-230 (1985). However,

the crime has been defined through the development of case law. A breach of trust with

fraudulent intent "is larceny after trust, which includes all of the elements of larceny or

in common parlance, stealing, except the unlawful taking in the beginning." State v.

Owings, 205 S.C. 314, 316, 31 S.E.2d 906, 907 (1944), quoted in State v. Scott. 330 S.C.

125, 130, 497 S.E.2d 735, 738 (Ct.App.l998). Thus, "[t]he primary difference between

larceny and breach of trust is that in 'common-law larceny, possession of the property

stolen is obtained unlawfully, while in breach of trust, the possession is obtained

lawfully.'" Scott. 330 S.C. at 130, 497 S.E.2d at 738 (quoting State v. McCann, 167 S.C.

393, 398,166 S.E. 411, 413 (1932)) (emphasis in original)." State v. Jackson, ST7 S.E.2d

367, 338 S.C. 565 (S.C. App. 2000).

A trust condition clearly exists in that the directors of any nonprofit organization owe a

fiduciary duty of good faith, care and loyalty. See S.C. Code Ann. § 33-31-830(a)(l)-(3).

Possession of the funds embezzled were obtained lawfully making it a breach of trust.

^ Whereas S.C. Code Ann. § 16-13-230 appears to be the operative criminal code section, S.C. Code Ann. § 16-13-210,
Embezzlement of Public Funds, would alternatively apply if it is ever determined that the funds embezzled are "public

funds" due to the substantial government entanglements with the Department of Revenue administration of the

organization, having a legislatively appointed board, and the apparent violations of the S.C. Constitution's Blaine

Amendment.
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ATTACHMENT #1 - 2/24/2020 TRO - PAGE 6

Furthermore, this is not just a simple matter of miscalculating the funds available with

which third party expenses could be paid. Upon information and belief, the funds

embezzled were provided directly to the ECENC Fund's Executive Director (and

associated business partners) and authorized solely by the organizations Board

Chairman. In fact, the Department of Revenue has already stated that they did not

authorize the spending in excess of 2%. See Exhibit C.

In further evidence that this was not a mistake, and as discussed below, the ECENC Fund

management has attempted to cover-up the misappropriation by reducing the scope of

their typical third-party CPA review.

ELEMENT OF INTENT TO DEFRAUD: As you will note in comparing Exhibit A {years 1 and

2) with Exhibit B {year three), in the third year of operations / reporting. The Hobbs

Group, P.A. prepared financials have been substantially reduced in scope and assurances

from the independent "AUDITED FINANCIAL STATEMENTS" (Exhibit A - YE 6/30/2018 &

2017) to a simple "COMPILED FINANCIAL STATEMENTS" (Exhibit B-YE 6/30/2019).

Furthermore, The Hobbs Group, P.A. in reporting years 1 and 2 (Exhibit A) was

professionally "independent". However, in year 3, The Hobbs Group, P.A. has now

disclosed that as of its year-ending 6/30/2019 "COMPILED FINANCIAL STATEMENTS", the
firm has determined {as required by the AlCPA Statements on Standards for Accounting

and Review Services (SSARSs)) that the CPA firm is no longer professionally

"independent". See as follows from their financial report:

We ate not independent with respect to the Organization.

4^/$^
Columbia, South Carolina
January 15,2020

See Exhibit B, report page 1.

Lack of CPA Independence: This substantial reduction in scope and assurances is

extremely troubling. This reduction in scope and new lack of professional

"independence", indicates the necessary intent and a proactive effort to avoid the CPA

firm's professional requirements associated with a full audit. Specifically, the

requirement to disclose and report the ECENC Funds' lack of compliance with the law

(i.e., the 2% cap of S.C. Code Ann. § 12-6-3790(B)(4)) and further cover-up what I believe

to be an embezzlement of funds at the organization.
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ATTACHMENT #1 - 2/24/2020 TRO - PAGE 7

Reduction to CPA "Compilation" from full "Audit": Reduction in the scope and

assurances from a full independent audit to a simple compilation further indicates a

deliberate attempt to cover-up the crime. By reducing the scope of the CPA review to a

simple compilation, pursuant to AlCPA standards, the ECENC Fund management is

afforded to opportunity to, at their discretion, to exclude certain financial related

footnotes (that would otherwise be required with a full audit).

Specifically, it appears in this case that the reduction in scope was intended to allow

ECENC Fund management to exclude the previously required footnote(s) detailing

compliance with the 2% cap of S.C. Code Ann. § 12-6-3790(B)(4) and other legal
provisions. This reduction in scope plus lack of CPA independence = no requirement to

disclose the crime.

Personal Relationship Conflict: Upon information and belief, Mr. Mark T. Hobbs, CPA,

the engagement partner and principal for The Hobbs Group, P.A., is personal friends with

the ECENC Fund's Executive Director and former SC GOP Chairman, Mr. Chad Connelly.

NO AUTFIORIZATION ALLOWED: No board authorization, approval or other action

{including by the Board Chairman who is believed to be complicit in this matter) can

excuse this misappropriation. The statutory requirements of S.C. Code Ann. § 12-6-

3790(B)(4) are absolute and by law must be enforced. Furthermore no "justification" or

reasonable "need" can excuse this misappropriation. Leadership at the ECENC Fund

have specifically requested additional administrative expenses to operate the

organization, and those requests have been specifically ignored by the S.C. Legislature.

The ECENC Fund Board cannot simply ignore these legal directives. Furthermore, the SC

Department of Revenue has provided the documentation specifically stating that the

Department has not authorized this excess spending. See Exhibit C.

ONGOING MISAPPROPRIATION FOR FISCAL YEAR 7/1/2019 - 6/30/2020: The

Department of Revenue has also voluntarily and affirmatively provided {even while the

requested information is exempt from FOIA) the necessary documentation detailing

fundraising by the ECENC Fund for the current fiscal year. See Exhibit D.

The Department provided evidence showing only $2,003,988.69 in fundraising indicates
an estimated $125,643 in additional funds have been misappropriated.
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Exceptional SC - Misappropriating Funds?

EXHIBIT D

July 2019 $141,978.29 PerSC Department of Revenue

August 2019 $49,464,46 Per SC Department of Revenue

September 2019 $189,559.67 Per SC Deportment of Revenue

October 2019 $133,350.00 Per SC Department of Revenue

November 2019 $70,450.32 Per SC Department of Revenue

December 2019 $1,419,185.95 PerSC Department of Revenue

Six Month Total: $2,003,988.69

Total Six Mth Fundraising: $2,003,988,69

Maximum Fee % Allowed: 2.00%

Allowed Expenses to Date: $40,079.77

TOTAL ALLOWED EXPENSES: $40,080

TOTAL ESTIMATED EXPENSES: ($165,723) 50% of Prior Year Actual

ESTIMATED EXCESS FUNDS EXPENDED: ($125,643)

Estimated additiona! mlsamrooriation since 7/1/2019

If the excessive spending has continued as expected since the formal financial reports
for the year ending 6/30/2019, we are approaching an excess misappropriation of nearly
a quarter of a million dollars that was intended {by myself, other donors and the

legislature) for South Carolina's K-12 children with special needs.

Please advise as to any questions you might have or any additional evidence and
documentation you may need. I am also available to meet with you at your earliest
convenience to discuss this urgent and ongoing matter.

Your attention is much appreciated.

Best,

Jeff Davis, 70, mba

403 McCarter Avenue

Greenville, SC 29615

843-901-8036 (cell)

jeff@ apogeetax. com
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AUDITED FINANCIAL STATEMENTS

SOUTH CAROLINA EDUCATIONAL CREDIT

FOR

EXCEPTIONAL NEEDS CHILDREN FUND
rn

June 30,2018

rp.::. ; cSJ -J.:i
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TABLE OF CONTENTS

SOUTH CAROLINA EDUCATIONAL CREDIT FOR EXCEPTINOAL NEEDS CHILDREN FUND

June 30, 2018
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1704 Laurel Street

Columbia, SC 29201

RO. Box 2411 INDEPENDENT AUDITORS' REPORT
Columbia, SC 29202

To the Board of Directors

South Carolina Educational Credit for Exceptional Needs Children Fund

REPORT ON THE FINANCIAL STATEMENTS

Phone(864)271-7503

Fax (<864)232-4641

Phone (803) 799-0555

Fax (803) 799-4212

www.hobbscpa.com

We have audited the accompanying financial statements of South Carolina Educational Credit for Exceptional
Needs Children Fund (a nonprofit organization), which comprise the statements of assets, liabilities, and net
assets - modified cash basis as of June 30, 2018 and 2017, and the related statements of support, revenue,

and expenses - modified cash basis for the years then ended, and the related notes to the financial
statements.

MANAGEMENT'S RESPONSIBILITY FOR THE FINANCIAL STATEMENTS

Management is responsible for the preparation and fair presentation of these financial statements in
accordance with the modified cash basis of accounting as described in Note A; this includes determining that

the modified cash basis of accounting is an acceptable basis for the preparation of the financial statements
in the circumstances. Management is also responsible for the design, implementation, and maintenance of

internal control relevant to the preparation and fair presentation of financial statements that are free from
material misstatement, whether due to fraud or error.

AUDITORS' RESPONSIBILITY

Our responsibility is to express an opinion on these financial statements based on our audits. We conducted
our audits in accordance with auditing standards generally accepted in the United States of America. Those

standards require that we plan and perform the audit to obtain reasonable assurance about whether the
financial statements are free from material misstatement.

An audit involves performing procedures to obtain audit evidence about the amounts and disclosures in the
financial statements. The procedures selected depend on the auditors' judgment, including the assessment
of the risks of material misstatement of the financial statements, whether due to fraud or error. In making

those risk assessments, the auditor considers internal control relevant to the entity's preparation and fair
presentation of the financial statements in order to design audit procedures that are appropriate in the
circumstances, but not for the purpose of expressing an opinion on the effectiveness of the entity's internal
control. Accordingly, we express no such opinion. An audit also includes evaluating the appropriateness of
accounting policies used and the reasonableness of significant accounting estimates made by management,

as well as evaluating the overall presentation of the financial statements.

We believe that the audit evidence we have obtained is sufficient and appropriate to provide a basis for our
audit opinion.
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OPINION

In our opinion, the financial statements referred to above present fairly, in all material respects, the assets,

liabilities, and net assets of South Carolina Educational Credit for Exceptional Needs Children Fund as of June

30, 2018 and 2017, and its support, revenue, and expenses for the years then ended in accordance with the
modified cash basis of accounting as described in Note A.

BASIS OF ACCOUNTING

We draw attention to Note A of the financial statements, which describes the basis of accounting. The

financial statements are prepared on the modified cash basis of accounting, which is a basis of accounting
other than accounting principles generally accepted in the United States of America. Our opinion is not

modified with respect to this matter.

Columbia, South Carolina ^ ̂  / y/ ^ y'A
January 15,2019 -^<2-
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STATEMENTS OF ASSETS, LIABILITIES, AND NET ASSETS - MODIFIED CASH BASIS

SOUTH CAROLINA EDUCATIONAL CREDIT FOR EXCEPTIONAL NEEDS CHILDREN FUND

June 30,

2018 2017

ASSETS

Current Assets

Cash and cash equivalents S 3,361,511 S 280,730

Total Current Assets 3,361,511 280,730

Noncurrent Assets

Investments

Intangible assets, net

69,233

10,400

0

20,800

Total Noncurrent Assets 79,633 20,800

TOTAL ASSETS $ 3,441,144 S 301,530

LIABILITIES AND NET ASSETS

Liabilities $ 0 $ 0

Total Liabilities 0 0

Net Assets

Unrestricted

Temporarily restricted

137,111

3,304,033

85,835

215,695

Total Net Assets 3,441,144 301,530

TOTAL LIABILITIES AND NET ASSETS $ 3,441,144 $ 301,530

The accompanying notes are an integral part of these financial statements
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STATEMENT OF SUPPORT, REVENUES AND EXPENSES - MODIFIED CASH BASIS

SOUTH CAROLINA EDUCATIONAL CREDIT FOR EXCEPTIONAL NEEDS CHILDREN FUND

For the Year Ended June 30,2018

Unrestricted

Temporarily

Restricted Total

REVENUES AND OTHER SUPPORT

Contributions

Interest $

Net assets released from restrictions

$

2,651

11,016,885

14,105,223

(11,016,885)

$ 14,105,223

2,651

0

Total Revenues and Other Support 11,019,536 3,088,338 14,107,874

EXPENSES

Program services

Management and general

Fundraising

10,874,403

91,257

2,600

10,874,403

91,257

2,600

Total Expenses 10,968,260 0 10,968,260

CHANGE IN NET ASSETS 51,276 3,088,338 3,139,614

Net assets at beginning of year 85,835 215,695 301,530

NET ASSETS AT END OF YEAR $ 137,111 $ 3,304,033 $ 3,441,144

The accompanying notes are an integral part of these financial statements
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STATEMENT OF SUPPORT, REVENUES AND EXPENSES - MODIFIED CASH BASIS

SOUTH CAROLINA EDUCATIONAL CREDIT FOR EXCEPTIONAL NEEDS CHILDREN FUND

For the Year Ended June 30, 2017

Unrestricted

Temporarily

Restricted Total

REVENUES AND OTHER SUPPORT

Contributions S 10,030,001 S 10,030,001

Scholarship funding organization

residual funds 52,110 52,110

Interest $ 677 677

Net assets released from restrictions 9,866,416 (9,866,416) 0

Total Revenues and Other Support 9,867,093 215,695 10,082,788

EXPENSES

Program services 9,724,926 9,724,926

Management and general 53,732 53,732

Fundraising 2,600 2,600

Total Expenses 9,781,258 0 9,781,258

CHANGE IN NET ASSETS 85,835 215,695 301,530

Net assets at beginning of year 0 0 0

NET ASSETS AT END OF YEAR $ 85,835 $ 215,695 $ 301,530

The accompanying notes are an integral part of these financial statements
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NOTES TO THE FINANCIAL STATEMENTS

SOUTH CAROLINA EDUCATIONAL CREDIT FOR EXCEPTIONAL NEEDS CHILDREN FUND

June 30, 2018

NOTE A -- NATURE OF ACTIVITIES AND SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES

Nature of Activities

South Carolina Educational Credit for Exceptional Needs Children Fund (the "Organization") was incorporated
in South Carolina on June 16, 2016. The Organization's mission is to provide scholarship grants to K through

12th grade "exceptional needs" children by means of the efficient implementation of the South Carolina State
Budget Proviso (the "Proviso" or "Program"). The Proviso is also commonly referred to as the Educational

Credit for Exceptional Needs Children (ECENC).

South Carolina Educational Credit for Exceptional Needs Children Fund is the sole organization distributing
scholarship grants as defined under the terms of the Proviso. Activities of the Organization are limited to
accepting contributions eligible for a tax credit under the terms of the Proviso and issuing scholarships to

eligible children in accordance with the Proviso. The Organization shall be governed by five directors, two
appointed by the Chairman of the House Ways and Means Committee, one of which is based upon the
recommendation of the South Carolina Association of Christian Schools and one which is based upon the

recommendation of the Diocese of Charleston, two appointed by the Chairman of the Senate Finance

Committee based upon the recommendations of the South Carolina Independent Schools Association and
one appointed by the Governor based upon the recommendation of the Palmetto Association of Independent
Schools, The directors of the fund, along with the Director of the South Carolina Department of Revenue (the
"Department'), shall designate an executive director of the fund. The Department may expend up to two
percent of the fund for administration and related costs. For purposes of this calculation the "fund" is defined

as the total contributions for the fiscal year, net of the returned payments, plus any investment income
earned for that year. The Organization may not expend public funds to administer the program. The
Organization engages in no other activities outside the purposes reasonably contemplated by the Proviso.

In an act dated and signed May 14, 2018, the Governor signed into permanent law by adding section 12-6-

3790 to provide definitions and to create the ECENC which sets limits for tax credits available and the way
the scholarships should be awarded.

Summary of Significant Accounting Policies

Basis of Accounting: The financial statements of the Organization are prepared on the modified cash basis
of accounting, which is a comprehensive basis of accounting other than accounting principles generally
accepted in the United States of America (GAAP). Management has determined that the modified cash basis
of accounting is an acceptable basis for the presentation of the Organization's financial statements, and the
opinion in our Independent Auditors' Report is not modified with respect to this matter.

Basis of Presentation: The Organization prepares its financial statements in accordance with Financial
Accounting Standards Board (FASB) Accounting Standards Codification (ASC) 958, Financial Statements of
Not-for-Profit Organizations. Under ASC 958, the Organization is required to report information regarding
its financial position and activities according to three net asset categories: unrestricted, temporarily
restricted, and permanently restricted. The three categories are defined as follows:

6
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NOTES TO THE FINANCIAL STATEMENTS

SOUTH CAROLINA EDUCATIONAL CREDIT FOR EXCEPTIONAL NEEDS CHILDREN FUND

NOTE A -- NATURE OF ACTIVITIES AND SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES

- Continued

Unrestricted Net Assets: net assets that are not subject to donor-imposed restrictions as provided by

the Proviso.

Temporarily Restricted Net Assets; net assets subject to donor-imposed stipulations, which are met by

either actions of the Organization and/or the passage of time. When a donor-imposed restriction is met,
that is, when the stipulated time restriction ends or purpose restriction is accomplished, temporarily

restricted net assets are reclassified to unrestricted net assets and reported in the statement of activities
as net assets released from restriction. Temporarily restricted net assets represent net assets

designated specifically for scholarships and grants pursuant to the Proviso.

Permanently Restricted Net Assets: net assets subject to donor-imposed stipulations neither expire by

passage of time nor can be fulfilled or otherwise be removed by actions of the Organization. As of June
30, 2018 and 2017, the Organization has no permanently restricted net assets.

Cash and Cash Equivalents: The Organization considers all highly liquid investments available for current use
with an initial maturity of three months or less, to be cash equivalents. The carrying value of cash

approximates fair value because of the short maturities of these financial instruments.

intangible Asset: Consists of capitalized costs associated with the Organization's website. The costs of the
website are amortized on a straight-line basis over its estimated useful life of three years.

Contributions: Contributions received are recorded as unrestricted, temporarily restricted, or permanently

restricted support, depending on the existence and/or nature of any donor restrictions. All donor-restricted

support is reported as an increase in temporarily or permanently restricted net assets, depending on the
nature of the restriction. When a restriction expires or the purpose of the restriction is satisfied temporarily
restricted net assets are reclassified to unrestricted net assets and reported in the statement of activities as
net assets released from restrictions. Contributions received with donor-imposed restrictions that are met
in the same year in which the contributions are received are classified as unrestricted contributions.

Investments: Investments in marketable securities with readily determinable market values are reported at
their fair value in the statements of assets, liabilities, and net assets - modified cash basis. Investment income
or loss (including unrealized and realized gains on investments, interest and dividends) are included in the
statements of support, revenues and expenses - modified cash basis as an increase in unrestricted net assets
if the restrictions are met (either by the passage of time or accomplishment of a purpose restriction) in the
reporting period in which the income and gains are recognized.

Estimates: The preparation of the financial statements in conformity with accounting standards requires
management to make estimates and assumptions that affect the reported amounts of assets, liabilities and
changes therein, disclosure of contingent assets and liabilities at the date of the financial statements and the
reported amounts of revenues and expenses during the reporting period. Actual results could differ from
those estimates. The significant estimates in these financial statements are the functional allocation of
expenses, and the fair value measurements of assets (Note C).

7

2/10/2020 - COMPLAINT TO SO SECRETARY OF STATE'S OFFICE

Page 93 of 552



ATTACHMENT #1 - 2/24/2020 TRO - PAGE 19 EXHIBIT A

NOTES TO THE FINANCIAL STATEMENTS

SOUTH CAROLINA EDUCATIONAL CREDIT FOR EXCEPTIONAL NEEDS CHILDREN FUND

NOTE A -- NATURE OF ACTIVITIES AND SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES

- Continued

Functional Allocation of Expenses: Management estimates the Organization's indirect expenses on a

functional basis. Management's estimates of other indirect costs are based on pro-rated percentages as
determined by management. Expenses that can be identified with a specific program or supporting service
are charged directly to the program or supporting service.

Income Taxes: The Organization has received a determination letter from the Internal Revenue Service (IRS)
indicating it is a tax-exempt organization under Section 501(c)(3) of the Internal Revenue Code and is subject

to federal income tax only on net unrelated business income. Management has determined that the
Organization has no current obligations for unrelated business income tax. Accordingly, no provisions for
federal and state income taxes are required.

Accounting principles generally accepted in the United States of America require management to evaluate
tax positions taken by the Organization and recognize a tax liability (or asset) if the Organization has taken

an uncertain position that more likely than not would not be sustained upon examination by the IRS.

Management has analyzed the tax positions taken by the Organization, and has concluded that as of June 30,
2018 and 2017, there are no uncertain positions taken or expected to be taken that would require recognition

of a liability (or asset) or disclosure in the financial statements. The Organization is subject to routine audits

by taxing jurisdiction; however, there are currently no audits for any tax periods in progress. Management
believes it is no longer subject to income tax examinations for tax years prior to 2015.

Donor-Imposed Restrictions: The Organization limits any donor-imposed restrictions on contributions to
those allowed by the Proviso so that the contribution will be eligible for a tax credit. In order for contributions

to be eligible for a tax credit, the Proviso prohibits donors from designating a specific child or school as the
beneficiary of the contribution. The Organization does not accept contributions designated for the benefit of
a specific child or school.

Educational Credit for Exceptional Needs Children Program: The 2017-2018 and 2016-2017 South Carolina

State Budget Provisos 109.11 and 109.15, respectively, allows for the issuance of a total of $11,000,000 and
$10,000,000, respectively, in individual scholarship grants in an amount not exceeding $11,000 (as may be
adjusted) or the total cost of tuition (whichever is less). These funds may be used for tuition, transportation

or textbook expenses for eligible "exceptional needs" children attending approved South Carolina
independent schools. Before awarding any grant, the fund must receive written documentation from the
qualifying student's parent or guardian documenting that the qualifying student is an exceptional needs child.
Upon approving the application, the fund must issue a check to the eligible school in the name of the
qualifying student within either thirty days upon approval of the application or thirty days of the start of the
school's semester.

In the event that the qualifying student leaves or withdraws from the school for any reason before the end
of the semester or school year and does not reenroll within thirty days, then the eligible school must return
a prorated amount of the grant to the fund based on the numberof days the qualifying student was enrolled
in the school during the semester or school year within sixty days of the qualifying student's departure.
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NOTES TO THE FINANCIAL STATEMENTS

SOUTH CAROLINA EDUCATIONAL CREDIT FOR EXCEPTIONAL NEEDS CHILDREN FUND

NOTE A -- NATURE OF ACTIVITIES AND SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES

- Continued

The Organization may not award grants soiely for the benefit of one school. The Department may not release
any personally identifiable information pertaining to students or donors or use information collected about

donors, students, or schools for financial gain. The Department shall develop a process to prioritize the
awarding of grants to eligible incumbent grant recipients at eligible schools.

The Provisos also limit the Organization to administrative and related expenses of not more than 2% of the
fund.

Recent Accounting Pronouncements and Proposed Accounting Pronouncements: In August 2016, the

Financial Accounting Standards Board (FASB) issued Accounting Standards Update ("ASU") 2016-14 Not-for

Profit Entities (Topic 958), Presentation of Financial Statements of Not-for-Profit Entities. The amendments in
the update make certain improvements that address many of the identified issues of current financial
reporting for not-for-profits. A second phase of the project is expected to address more protracted issues

identified by the FASB. The update addresses some of the current financial reporting challenges as follows:

1) reduces complexity in reporting donor imposed restrictions; 2) improves transparency and utility in
assessing a not-for-profiLs liquidity; and 3) enhances the consistency of reporting of not-for-profit expenses
by nature and function. The amendments in this update go into the effect for annual financial statements
issued for year's beginning after December 15, 2017.

Reclassifications: Certain reclassifications have been made to the 2017 account classifications to make the

presentation comparative to the 2018 presentation. These reclassifications have no impact on net assets as

previously reported.

Subsequent Events: Subsequent events have been evaluated through January 15, 2019, which represents the

date the financial statements were available to be issued.

NOTE B - CONCENTRATION OF CREDIT RISK

The Organization maintains cash balances that at times, may exceed amounts insured. Accounts at each

financial institution are insured by the Federal Deposit Insurance Corporation (FDIC insured) up to $250,000
for bank and certificate of deposit balances. The Organization believes it is not exposed to any significant

credit risk on its cash balances. The bank balances consist of the following at June 30:

Cash and cash equivalents
on deposit insured by the FDIC

Cash and cash equivalents

on deposit uninsured by the FDIC

2018 2017

$ 250,000 $ 250,000

423,458 830

s 673,458 $ 250,830
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NOTES TO THE FINANCIAL STATEMENTS

SOUTH CAROLINA EDUCATIONAL CREDIT FOR EXCEPTIONAL NEEDS CHILDREN FUND

NOTE C -- FAIR VALUE MEASUREMENTS

The framework for measuring fair value provides a fair value hierarchy that prioritizes the inputs to valuation

techniques used to measure fair value. The hierarchy gives the highest priority to unadjusted quoted prices
in active markets for identical assets or liabilities (level 1) and the lowest priority to unobservabie inputs (level

3). The three levels of the fair value hierarchy under FASB ASC 820 are described as follows;

Level 1 Inputs to the valuation methodology are unadjusted quoted prices for identical assets or

liabilities in active markets that the Organization has the ability to access.

Level 2 Inputs to the valuation methodology include;

•  quoted prices for similar assets or liabilities in active markets;

•  quoted prices for identical or similar assets or liabilities in inactive markets;

•  inputs other than quoted prices that are observable for the asset or liability;

•  inputs that are derived principally from or corroborated by observable market data by

correlation or other means.

If the asset or liability has a specified (contractual) term, the level 2 input must be observable
for substantially the full term of the asset or liability.

Level 3 Inputs to the valuation methodology are unobservabie and significant to the fair value
measurement.

The asset or liability's fair value measurement level within the fair value hierarchy is based on the lowest

level of any input that is significant to the fair value measurement. Valuation techniques maximize the use
of relevant observable inputs and minimize the use of unobservabie inputs.

Following is a description of the valuation methodology used for the investments measured at fair value.

Common Stock: Valued at the closing price reported on the New York Stock Exchange.

The following table sets forth by level, within the fair value hierarchy, the Organization's assets at fair value
as of June 30, 2018:

Assets at Fair Value as of June 30, 2018

Level 1 Level 2 Level 3 Total

Common Stock S 69,233 $ 69,233

TOTAL ASSETS AT FAIR VALUE $ 69,233 $  0 $ 0 $ 69,233

There were no investments held by the Organization as of June 30, 2017.
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NOTES TO THE FINANCIAL STATEMENTS

SOUTH CAROLINA EDUCATIONAL CREDIT FOR EXCEPTIONAL NEEDS CHILDREN FUND

NOTE D -- INTANGIBLE ASSET

Intangible asset is as follows at June 30:

2018 2017

Website $ 31,200 $ 31,200

Less: Accumulated Amortization (20,800) (10,400)
INTANGIBLE ASSET, NET $ 10,400 $ 20,800

Amortization charged to expense for the both years ended June 30, 2018 and 2017, was $10,400.

NOTE E - TEMPORARILY RESTRICTED NET ASSETS

A summary of temporarily restricted net assets is as follows at June 30:

2018 2017

Restricted to scholarship grants for eligible
"exceptional needs" children enrolled at approved

South Carolina Independent Schools $ 3,384,039 $ 215,695

Included in net assets released from restrictions in 2018 and 2017 is $230,881 and $115,821, respectively,
spent for administrative and related costs.
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1704 Laurel Street

Columbia, SC 29201

P.O. Box 2411

Columbia, SC 29202

Plione (803) 799-0555

Fax (803) 799-4212
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TheHobbsGroup
CERTIFIED FUBUCACCOUNTANTS & CONSULTANTS, PA

EXHIBIT B

125W. Stone Avenue

Greenville, SC 29609

Phone (864) 271-7503

Fax (864) 751-5889

www.hobbscpa.com

Management is responsible for the accompanying financial statements of South Carolina Educational Credit
for Exceptional Needs Children Fund (the "Organization"), which comprise the statement of assets, liabilities,
and net assets - modified cash basis as of June 30,2019 and the related statements of support, revenue, and
expenses and functional expenses - modified cash basis for the year then ended and the related notes to the
financial statements in accordance with the modified cash basis of accounting, and for determining that the
modified cash basis of accounting is an acceptable financial reporting framework. We have performed a
compilation engagement in accordance with Statements on Standards for Accounting and Review Services
promulgated by the Accounting and Review Services Committee of the AlCPA. We did not audit or review the
financial statements, nor were we required to perform any procedures to verify the accuracy or the
completeness of the information provided by management. We do not express an opinion, a conclusion, nor
provide any form of assurance on these financial statements.

We draw attention to Note A of the financial statements, which describes the basis of accounting. The
financial statements are prepared in accordance with the modified cash basis of accounting, which is a basis
of accounting other than accounting principles generally accepted in the United States of America.

We are not independent with respect to the Organization.

Columbia, South Carolina

January 15,2020

Pmviding Auditing, Tax, and Accounting Semces since 1986
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COMPILED FINANCIAL STATEMENTS
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STATEMENT OF ASSETS, LIABILITIES, AND NET ASSETS - MODIFIED CASH BASIS

SOUTH CAROLINA EDUCATIONAL CREDIT FOR EXCEPTIONAL NEEDS CHILDREN FUND

June 30,2019

ASSETS

Current Assets

Cash and cash equivalents

LIABILITIES AND NET ASSETS

Liabilities

Total Current Assets

TOTAL ASSETS $

Total Liabilities

2,850,552

2,850,552

2,850,552

Net Assets

Without donor restrictions

With donor restrictions

Total Net Assets

58,330

2,792,222

2,850,552

TOTAL LIABILITIES AND NET ASSETS S 2,850,552

See accountants' compilation report and notes to the financial statements.
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STATEMENT OF SUPPORT, REVENUES AND EXPENSES - MODIFIED CASH BASIS

SOUTH CAROLINA EDUCATIONAL CREDIT FOR EXCEPTIONAL NEEDS CHILDREN FUND

For the Year Ended June 30,2019

Net Assets Without Net Assets With

Donor Restrictions Donor Restrictions Total

REVENUES AND OTHER SUPPORT

Contributions $ 11,562,752 $ 11,552,752

Investment income $ 12,757 12,757

Net assets released from restrictions 12,074,563 (12,074,563)

Total Revenues and Other Support 12,087,320 (511,811) 11,575,509

EXPENSES

Program services 12,025,514 12,025,514

Management and general 137,987 137,987

Fundralsing 2,600 2,600

Total Expenses

CHANGE IN NET ASSETS

Net assets at beginning of year

NET ASSETS AT END OF YEAR $

12,166,101 - 12,166,101

(78,781) (511,811) (590,592)

137,111 3,304,033 3,441,144

$ 58,330 $ 2,792,222 $ 2,850,552

See accountants' compilation report and notes to the financial statements.
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STATEMENT OF FUNCTIONAL EXPENSES - MODIFIED CASH BASIS

SOUTH CAROUNA EDUCATIONAL CREDIT FOR EXCEPTIONAL NEEDS CHILDREN FUND

For the Year Ended June 30,2019

Supporting Services

Management and

Program Services General Fundraising Total

Awards and grant scholarships

Salaries and wages

Payroll taxes

Office

Contract services

Professional and legal fees

Bank fees

Miscellaneous

Amortization

$  11,834,555

183,578

7,280

31,500

1,982

224

62,754

11,200

21,154

8,653

520 2,600

11,834,656

31,500

1,982

224

246,332

11,200

21,154

8,653

10,400

TOTAL EXPENSES $ 12,025,514 $ 137,987 2,600 $ 12,166,101

See accountants' compilation report and notes to the financial statements.
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ATTACHMENT #1 - 2/24/2020 TRO - PAGE 30 EXHIBIT B

NOTES TO THE FINANCIAL STATEMENTS

SOUTH CAROLINA EDUCATIONAL CREDIT FOR EXCEPTIONAL NEEDS CHILDREN FUND

June 30,2019

NOTE A -- NATURE OF ACTIVITIES AND SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES

Nature of Activities

South Carolina Educational Credit for Exceptional Needs Children Fund (the "Organization") was incorporated
in South Carolina on June 16, 2016. The Organization's mission is to provide scholarship grants to K through
12th grade "exceptional needs" children by means of the efficient implementation of the South Carolina State
Budget Proviso (the "Proviso" or "Program"). The Proviso is also commonly referred to as the Educational
Credit for Exceptional Needs Children (ECENC).

South Carolina Educational Credit for Exceptional Needs Children Fund is the sole organization distributing
scholarship grants as defined under the terms of the Proviso. Activities of the Organization are limited to
accepting contributions eligible for a tax credit under the terms of the Proviso and issuing scholarships to
eligible children in accordance with the Proviso. The Organization shall be governed by five directors, two
appointed by the Chairman of the House Ways and Means Committee, one of which is based upon the
recommendation of the South Carolina Association of Christian Schools and one which is based upon the
recommendation of the Diocese of Charleston, two appointed by the Chairman of the Senate Finance
Committee based upon the recommendations of the South Carolina Independent Schools Association and
one appointed by the Governor based upon the recommendation of the Palmetto Association of Independent
Schools. The directors of the fund, along with the Director of the South Carolina Department of Revenue (the
"Department'), shall designate an executive director of the fund. The Department may expend up to two
percent of the fund for administration and related costs. For purposes of this calculation the "fund" is defined
as the total contributions for the fiscal year, net of the returned payments, plus any investment income
earned for that year. The Organization may not expend public funds to administer the program. The
Organization engages in no other activities outside the purposes reasonably contemplated by the Proviso.

In an act dated and signed May 14, 2018, the Governor signed into permanent law by adding section 12-6-
3790 to provide definitions and to create the ECENC which sets limits for tax credits available and the way
the scholarships should be awarded.

Summary of Significant Accounting Policies

Basis of Accounting: The financial statements of the Organization are prepared on the modified cash basis
of accounting, which is a comprehensive basis of accounting other than accounting principles generally
accepted in the United States of America (GAAP). Management has determined that the modified cash basis

of accounting is an acceptable basis for the presentation of the Organization's financial statements.

Basis of Presentation: The Organization classifies its resources for accounting and reporting purposes into
two classes of net assets, according to externally imposed restrictions;

Net assets without donor restrictions: The portion of the net assets of the Organization that

can be used subject only to the broad limits resulting from the nature of the Organization,
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ATTACHMENT #1 - 2I24I2Q20 TRO - PAGE 31 EXHIBIT B

NOTES TO THE FINANCIAL STATEMENTS

SOUTH CAROLINA EDUCATIONAL CREDIT FOR EXCEPTIONAL NEEDS CHILDREN FUND

NOTE A -- NATURE OF ACTIVITIES AND SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES

- Continued

the environment in \which it operates, and the purposes specified in its bylaws. The
Organization has the ability to choose when using these resources.

Net assets with donor restrictions: The portion of net assets of the Organization that is
subject to eith'fer donor-imposed time restrictions or donor-imposed purpose restrictions.
These restrictions limit the Organization's choices when using these resources as the
Organization has a fiduciary responsibility to the donors to follow their instructions.

Cash and Cash Equivalents: The Organization considers all highly liquid investments available for current use
with an initial maturity of three months or less, to be cash equivalents. The carrying value of cash
approximates fair value because of the short maturities of these financial instruments.

Contributions: Contributions received are recorded as net assets with or without donor restricted support,
depending on the existence and/or nature of any donor restrictions. All donor-restricted support is reported
as an Increase in net assets with donor restrictions, depending on the nature of the restriction. When a
restriction expires or the purpose of the restriction Is satisfied net assets with donor restrictions are
reclassified to net assets without donor restrictions and reported in the statement of activities as net assets
released from restrictions.

Estimates: The preparation of the financial statements in conformity with accounting standards requires
management to make estimates and assumptions that affect the reported amounts of assets, liabilities and
changes therein, disclosure of contingent assets and liabilities at the date of the financial statements and the
reported amounts of revenues and expenses during the reporting period. Actual results could differ from
those estimates. The significant estimate in these financial statements is the functional allocation of
expenses.

Functional Allocation of Expenses: Management estimates the Organization's indirect expenses on a
functional basis. Management's estimates of other indirect costs are based on pro-rated percentages as
determined by management. Expenses that can be identified with a specific program or supporting service
are charged directly to the program or supporting service.

Income Taxes: The Organization has received a determination letter from the Internal Revenue Service (IRS)
indicating it is a tax-exempt organization under Section 501(c)(3) of the Internal Revenue Code and is subject

to federal Income tax only on net unrelated business income. Management has determined that the
Organization has no current obligations for unrelated business income tax. Accordingly, no provisions for
federal and state income taxes are required.
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ATTACHMENT #1 - 2/24/2020 TRO - PAGE 32 EXHIBIT B

NOTES TO THE FINANCIAL STATEMENTS

SOUTH CAROLINA EDUCATIONAL CREDIT FOR EXCEPTIONAL NEEDS CHILDREN FUND

NOTE A - NATURE OF ACTIVITIES AND SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES

- Continued

Accounting principles generally accepted in the United States of America require management to evaluate
tax positions taken by the Organization and recognize a tax liability (or asset) if the Organization has taken
an uncertain position that more likely than not would not be sustained upon examination by the IRS.
Management has analyzed the tax positions taken by the Organization, and has concluded that as of June 30,
2019, there are no uncertain positions taken or expected to be taken that would require recognition of a
liability (or asset) or disclosure in the financial statements. The Organization is subject to routine audits by
taxing Jurisdiction; however, there are currently no audits for any tax periods in progress. Management
believes it is no longer subject to income tax examinations for tax years prior to 2016.

Donor-Imposed Restrictions: The Organization limits any donor-imposed restrictions on contributions to
those allowed by the Proviso so that the contribution will be eligible for a tax credit. In order for contributions
to be eligible for a tax credit, the Proviso prohibits donors from designating a specific child or school as the
beneficiary of the contribution. The Organization does not accept contributions designated for the benefit of
a specific child or school.

Educational Credit for Exceptional Needs Children Program: The 2018-2019 South Carolina State Budget New
law act 247 approved by the Governor, allows for the issuance of a total of $12,000,000 in individual
scholarship grants in an amount not exceeding $11,000 (as may be adjusted) or the total cost of tuition
(whichever is less). These funds may be used for tuition, transportation or textbook expenses for eligible
"exceptional needs" children attending approved South Carolina independent schools. Before awarding any
grant, the fund must receive written documentation from the qualifying student's parent or guardian
documenting that the qualifying student is an exceptional needs child. Upon approving the application, the
fund must issue a check to the eligible school in the name of the qualifying student within either thirty days
upon approval of the application or thirty days of the start of the school's semester.

In the event that the qualifying student leaves or withdraws from the school for any reason before the end
of the semester or school year and does not reenroll within thirty days, then the eligible school must return
a prorated amount of the grant to the fund based on the number of days the qualifying student was enrolled
in the school during the semester or school year within sixty days of the qualifying student's departure.

The Organization may not award grants solely for the benefit of one school. The Department may not release
any personally identifiable information pertaining to students or donors or use information collected about
donors, students, or schools for financial gain. The Department shall develop a process to prioritize the

awarding of grants to eligible incumbent grant recipients at eligible schools.

The Provisos & Law also limit the Organization to administrative and related expenses of not more than 2%
of the fund.
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NOTES TO THE FINANCIAL STATEMENTS

SOUTH CAROLINA EDUCATIONAL CREDIT FOR EXCEPTIONAL NEEDS CHILDREN FUND

NOTE A -- NATURE OF ACTIVITIES AND SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES

- Continued

New Accounting Pronouncement: In August 2016, the Financial Accounting Standards Board (FASB) issued
Accounting Standards Update (ASU) No. 2016-14, Not-for-Profit Entities (Topic 958): Presentation of Financial
Statements of Not-for-Profit Entities. The Organization has adjusted the presentation of its financial
statements accordingly. The new standard changes the following aspects of the Organization's financial
statements:

•  The temporarily restricted and permanently restricted net asset classes have been combined into a

single net asset class called net assets with donor restrictions.

•  The unrestricted net asset class has been renamed net assets without donor restrictions.

•  The financial statements include a new disclosure about liquidity and availability of resources.

Subsequent Events: Subsequent events have been evaluated through January 15,2020, which represents the
date the financial statements were available to be issued.

NOTE B - CONCENTRATION OF CREDIT RISK

The Organization maintains cash balances that at times, may exceed amounts insured. Accounts at each
financial institution are insured by the Federal Deposit Insurance Corporation (FDIC insured) up to $250,000
for bank and certificate of deposit balances. The Organization believes it is not exposed to any significant
credit risk on its cash balances. The bank balances consist of the following at June 30,2019:

Cash and cash equivalents

on deposit insured by the FDIC $ 250,000
Cash and cash equivalents
on deposit uninsured by the FDIC 2,604,590

$  2,854,590

NOTE C ~ NET ASSETS WITH DONOR RESTRICTIONS

A summary of temporarily restricted net assets is as follows at June 30,2019:

Restricted to scholarship grants for eligible

"exceptional needs" children enrolled at approved
South Carolina independent schools $ 2,792,222
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ATTACHMENT #1 - 2/24/2020 TRO - PAGE 34 EXHIBIT B

NOTES TO THE FINANCIAL STATEMENTS

SOUTH CAROLINA EDUCATIONAL CREDIT FOR EXCEPTIONAL NEEDS CHILDREN FUND

NOTE D - LIQUIDITY AND AVAILABILITY OF RESOURCES

The following table reflects the Organization's financial assets as of June 30, 2019, reduced by amounts not
available for general expenditure within one year. Rnancial assets are considered unavailable when illiquid
or not convertible to cash within one year, or because the Organization has set aside the funds for a specific
contingency reserve. Board designations could be drawn upon if the Board approves that action.

2019

Financial assets:

Cash and cash equivalents _$ 2,850,552
Total Financial Assets 2,850,552

Less those unavailable for general expenditure within
one year, due to:

Funds with donor restrictions (2,792,222)
FINANCIAL ASSETS AVAILABLE TO MEET CASH NEEDS

FOR GENERAL EXPENDITURES WITHIN ONE YEAR $ 58,330
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STATE OF SOUTH CAROLINA

DEPARTMENT OF REVENUE

OFFICE OF THE GENERAL COUNSEL

EXHIBIT C

Joe S. Dusenbury, Jr.
PO Box 125

Columbia, SO 29214-0580
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300A Outlet Pointe Blvd.

Columbia, SC 29210

February 4,2020

R. Jefferson Davis, Jr.

403 McCarter Ave.

Greenville, SC 29615

Re; Freedom Of Information Act Request Dated January 24, 2020

Deal- Mr. Davis;

This will acknowledge receipt of your Freedom of Information Act request dated January 24,2020.

Your FOIA request contains three bullet points requesting documents.

Your third bullet point requests engagement letters with the Hobbs Group. The Department has
elected to produce the only two such engagement letters in its possession. One is dated November
8, 2017, and the other dated August 27, 2018.

In response to the first bullet, tliere are no documents to produce in answer to your request. The
Department would affirmatively state that at no time has it authorized or opined that administrative
expenses could exceed two percent.

In response to the second bullet, there are no documents to produce in answer to your request. The
Department would affinnatively state that it does not agree with your editorial comment or
conclusion that the Hobbs Group is not independent. NOTE: The Hobbs

We ai e also retuniing your check for $2.00 to the Department of Revenue,

Sincerel

Joe S. Dusenbury Jr.
General Counsel

JSDJr;wcg
Enclosures

 Group,
P.A. affirmatively states for
the first time that they are
not independent. See
Exhibits, YE 6/30/2019,

report page #1. The
Department evidently
believes / agrees that
Hobbs is (or should be)
professionally independent
with respect to the ECENC
Fund.
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STATE OF SOUTH CAROLINA

DEPARTMENT OF REVENUE

OFFICE OF THE GENERAL COUNSEL

EXHIBIT D

300A Outlet Pointe Blvd.

Columbia, SC 29210

Februai-y 4,2020

R. Jefferson Davis, Jr.
403 McCarter Ave.

Greenville, SC 29615

Joe S. Dusenbury, Jr.
PC Box 125

Columbia, SC 29214-0580
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Re: Freedom Of Information Act Request Dated January 22,2020

Dear Mr. Davis:

This will acknowledge receipt of your Freedom of Information Act request dated January 22,
2020.

In response to your FOIA request, the Department has elected to produce the attached list of
donations to Exceptional SC by month from March tlirougli December of 2019 totaling in the
amount of $4,547,101.10.

We are also returning your check for $2.00 to the Depaitment of Revenue.

Sincereh

Joe S. Dusenbury Jr.
General Counsel

JSDJnwcg
Enclosures
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CY19 Exceptional SC Donations by Month

Mar-19

Apr-19

May-19

Jun-19

1,949,959.72

285,701.00

211,700.00

95,751.69

Jul-19 141,978.29

Aug-19 49,464.46

Sep-19 189,559.67

Oct-19 133,350.00

Nov-19 70,450.32

Dec-19 1,419,185.95

Total 4,547,101.10

NOTE: Support for first six
months of fundraising for the

7/1/2019-6/30/2020 fiscal

year for estimating ongoing
misappropriations.
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STATE OF SOUTH CAROLINA 
 
COUNTY OF NEWBERRY 

IN THE COURT OF COMMON PLEAS 
 

CIVIL ACTION NO.: 2020-CP-36-00093 
 
Jefferson Davis, Jr.,  
 

Plaintiff,  
 
v. 
 
Chad Connelly, Tom Persons & South Carolina 
Educational Credit for Exceptional Needs 
Children Fund, 
 

Defendants. 
 

 
 

 
DEFENDANTS’ MOTION TO  

DENY PRELIMINARY INJUNCTION 
AND TO DISMISS THE COMPLAINT 

 
PLEASE TAKE NOTICE that Defendants Chad Connelly, Tom Persons & South Carolina 

Educational Credit for Exceptional Needs Children Fund (“Exceptional SC”) (collectively 

“Defendants”), by and through the undersigned counsel and specifically reserving the defenses 

asserted in the simultaneously filed Motion to Dismiss as well as the right to answer fully the allegations 

of the Complaint, moves this Court before pleading pursuant to Rule 65, SCRCP, to enter an order 

denying the preliminary injunction requested by Plaintiff in the Motion for Immediate Temporary 

Restraining Order and Notice of Motion and Motion for Temporary Injunction filed on February 24, 

2020.1 Defendants also move to dismiss Plaintiff’s Complaint pursuant to Rules 12(b)(1), (2), (3) and 

(6), SCRCP 

ARGUMENT SUMMARY 

 Plaintiff seeks an order suspending the general operation of the South Carolina Educational 

Credit for Exceptional Needs Children Fund (“Exceptional SC”) based upon the allegation that 

Exceptional SC expended in excess of two percent of its funds on administrative expenses and related 

1  On February 27, 2020, The Honorable William P. Keesley entered a form order denying Plaintiff’s motion for a 
temporary restraining order, requiring Plaintiff to provide notice to Defendants of the remaining motion for preliminary 
injunction, and directing to Plaintiff to contact Judge Hocker’s chambers to request a hearing on the remaining motion 
for preliminary injunction. Form 4 Order, Feb. 27, 2020.      
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costs during an eighteen month period in violation of S.C. Code Ann § 12-6-3790(B)(4). Plaintiff also 

seeks an accounting of all Exceptional SC administrative expenses from July 1, 2019, through 

December 31, 2020, and the continuing publication of all donations to and administrative expenses 

of Exceptional SC. This Court should deny the motion for injunctive relief and dismiss Plaintiff’s 

Complaint because (1) Plaintiff does not have standing to bring the asserted claims, (2) Plaintiff cannot 

demonstrate any particularized immediate, irreparable harm, (3) Plaintiff seeks to alter, not preserve, 

the status quo, (4) adequate remedies for the asserted claims exist at law for other parties with standing, 

(5) Defendants are likely to prevail on the merits, and (6) Plaintiff has not offered to provide security 

for the payment of costs and damages that may be suffered by Defendants as a result of an improper 

injunction.     

BACKGROUND 

Exceptional SC is a domestic nonprofit entity originally created by a legislative budget proviso 

and incorporated in South Carolina on June 16, 2016.2  Exceptional SC grants tuition scholarships to 

qualifying special needs students who may be better assisted by the services provided by approved 

independent institutions with programs designed for students with disabilities. The scholarships are 

funded entirely by private donations for which donors receive a state tax credit.3  

Exceptional SC is governed by five directors, including Tom Persons, and employs an 

executive director, Chad Connelly. In order to fulfill its mission, Exceptional SC may expend up to 

two percent of the fund for administration and related costs. S.C. Code § 12-6-3790(B)(3). Any funds 

available for administration and other related costs that are not used in any fiscal year may be reserved 

for administration and other related costs in future fiscal years. (Affidavit of Tim Derrick ¶13-14.) 

2  Effective May 18, 2018, South Carolina codified the creation of Exceptional SC in S.C. Code § 12-6-3790.  
3  Pursuant to statute, Exceptional SC may not receive any appropriation of public funds and the amounts on 
deposit in the fund do not constitute public funds and are not property of the State. S.C. Code § 12-6-3790(B)(1), (2). 
Exceptional SC is also statutorily prohibited from expending public funds. S.C. Code § 12-6-3790(B)(4). 
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Exceptional SC’s financial reporting requirements are governed by statute. In concert with the 

directors, the South Carolina Department of Revenue, the South Carolina Senate Education Oversight 

Committee, and South Carolina Secretary of State maintain oversight of the administration of 

Exceptional SC.     

Plaintiff is a highly educated and accredited attorney who has been practicing law for 27 years. 

Plaintiff received his MBA from the Moore School, one of the top, if not the top, business schools in 

the United States and world. Plaintiff has a specialty of tax law, is a CPA and held a CFA until recently. 

Plaintiff is extremely active in politics in his position as the current president of the Greenville County 

Tea Party.  

Plaintiff continues to abuse South Carolina courts in relentless attempts to harass his perceived 

political rivals and obtain confidential statutorily protected information in hopes of validating his 

theories of corruption. Prior to filing this action, Plaintiff, who is an attorney licensed by the State of 

Georgia, has filed two other unsuccessful lawsuits against Exceptional SC. 

In the first action filed in the Court of Common Pleas for the County of Greenville4 on 

November 13, 2017, Plaintiff sought judicial intervention to compel Exceptional SC to reveal 

confidential financial information and to provide him with notice of all entity meetings pursuant to 

the Freedom of Information Act (“FOIA”). After venue was transferred to the Court of Common 

Pleas for Richland County5, The Honorable DeAndrea Benjamin granted Exceptional SC’s motions 

for judgment on the pleadings and for summary judgment after determining that FOIA does not apply 

to Exceptional SC because it is not a “public body”. Plaintiff’s appeal of the dismissal is currently 

pending in the South Carolina Court of Appeals.6  

4  Jefferson Davis, Jr. v. South Carolina Educational Credit for Exceptional Needs Children Fund, Civil Action 
No. 2017-CP-23-04748. 
5  Jefferson Davis, Jr. v. South Carolina Educational Credit for Exceptional Needs Children Fund, Civil Action No. 
2017-CP-40-06976. 
6  Jefferson Davis, Jr. v. South Carolina Educational Credit for Exceptional Needs Children Fund, Appellate Case 
No. 2019-001231. 
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After the hearing on the motions giving rise to the dismissal of the first action, Plaintiff then 

attempted to join Exceptional SC and its executive director, Chad Connelly, to a lawsuit already 

commenced by Plaintiff against two of Plaintiff’s perceived political rivals—Ellen Weaver and 

Palmetto Promise Institute—that included nine causes of action including defamation and conspiracy 

(“Weaver Action”).7 Plaintiff eventually sought to amend the complaint in that action to include 31 

additional defendants.8 On February 19, 2019, The Honorable Doyet A. Early entered an order 

dismissing all of the claims against each of those 31 defendants. Plaintiff’s appeal of the dismissal of 

the second action is also currently pending in the South Carolina Court of Appeals.9  

Despite the dismissal of these actions, Plaintiff continued his attempts to obtain the 

confidential and statutorily protected information now sought in this action by serving myriad 

subpoenas in the Weaver Action upon the dismissed parties and a spate of other entities with alleged 

ties to his perceived political rivals and Exceptional SC. The subpoenaed third parties included The 

Hobbs Group, P.A., which is the accounting firm that has performed audits of Exceptional SC in 

accordance with the requirements of S.C. Code Ann § 12-6-3790. As a result of these continued efforts 

to use the Weaver Action as a vehicle to circumvent South Carolina law, on January 31, 2020, The 

Honorable L. Casey Manning stayed all discovery in that action until the disposition of Plaintiff’s 

appeal. (Order Staying All Discovery Until Appeal is Resolved, Jan. 31. 2020).          

Less than two weeks after that order, on February 12, 2020, Plaintiff filed the summons and 

complaint in the instant action in which Plaintiff facially seeks a declaration that Defendants violated 

S.C. Code Ann § 12-6-3790, injunctive relief to prohibit Exceptional SC from expending more than 

two percent of the fund for administration and related costs, and reimbursement to Exceptional SC 

7  Jefferson Davis, Jr. v. Ellen Weaver et al., Civil Action No. 2018-CP-40-02425.   
8  Of note, the Amended Complaint in that action failed to mention Exceptional SC other than to: (a) identify it 
and its executive director; and (b) allege that another named defendant provided services to it, assisted it with fundraising 
and once employed one of its employees (See Am. Compl. ¶¶ 3, 17, 180, 185, 186.) The Amended Complaint did not 
otherwise reference Exceptional SC or assert any cause of action against it. 
9  Jefferson Davis, Jr. v. Ellen Weaver et al., Appellate Case No. 2019-000648. 
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by the chairman of the board of directors and the executive director of any funds expended in excess 

of the statutory limitation. Two weeks later, Plaintiff also filed a Motion for Immediate Temporary 

Restraining Order and Notice of Motion and Motion for Temporary Injunction seeking the same 

relief sought in his complaint, as well as an accounting of all Exceptional SC administrative expenses 

and the publication of all donations to and administrative expenses of Exceptional SC—the same 

statutorily protected information sought in each of his prior actions.      

LEGAL STANDARD FOR INJUNCTIVE RELIEF 

Actions for injunctive relief are equitable. Doe v. South Carolina Med. Malpractice Liab. Joint 

Underwriting Ass’n, 347 S.C. 642, 645, 557 S.E.2d 670, 672 (2001). “An injunction is a drastic remedy 

issued by the court in its discretion to prevent irreparable harm suffered by the plaintiff.” Scratch Golf 

Co. v. Dunes W. Residential Golf Props., Inc., 361 S.C. 117, 121, 603 S.E.2d 905, 907 (2004). 

“Generally, to obtain an injunction, a party must demonstrate irreparable harm, a likelihood of success 

on the merits, and an inadequate remedy at law.” FOC Lawshe Ltd. Partnership v. Int’l Paper Co., 

352 S.C. 408, 416, 574 S.E.2d 228, 232 (Ct. App. 2002) (affirming the denial of a temporary injunction 

based upon the existence of conflicting evidence).  

The party seeking an injunction has the burden of demonstrating facts and circumstances 

warranting an injunction. Calcutt v. Calcutt, 282 S.C. 565, 572, 320 S.E.2d 55, 59 (Ct. App. 1984). In 

order to prevail upon a motion for a preliminary injunction, the plaintiff’s “complaint must allege facts 

sufficient to constitute a cause of action for injunction and demonstrate it is reasonably necessary to 

protect the legal rights of the plaintiff pending in the action.” Peek v. Spartanburg Reg’l Healthcare 

Sys., 367 S.C. 450, 454, 626 S.E.2d 34, 36 (Ct. App. 2005). If great injury will be done to the defendants 

with little benefit to the plaintiffs, it is proper for the trial court to deny equitable relief. Kneale v. 

Bonds, 282 S.C. 262, 268, 452 S.E.2d 840, 843 (Ct. App. 1994).   
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“‘The sole purpose of a temporary injunction is to preserve the status quo and thus avoid 

possible irreparable injury to a party pending litigation.’” FOC Lawshe Ltd. P’ship v. Int’l Paper Co., 

352 S.C. 408, 413, 574 S.E.2d 228, 231 (Ct. App. 2002) (quoting Zabinski v. Bright Acres Assocs., 346 

S.C. 580, 601, 553 S.E.2d 110, 121 (2001)). Accordingly, “[a] preliminary injunction should issue only 

if necessary to preserve the status quo[.]” Poynter Investments, Inc. v. Century Builders of Piedmont, 

Inc., 387 S.C. 583, 586-87, 694 S.E.2d 15, 17 (2010). 

ARGUMENT 

I. This Court Should Deny Plaintiff’s Motion Because Plaintiff Does Not Have 
Standing.  

 
“Standing to sue is a fundamental requirement in instituting an action.” Blandon v. Coleman, 

285 S.C. 472, 475, 330 S.E. 2d 298, 299 (1985). “Standing refers to a party’s right to make a legal claim 

or seek judicial enforcement of a duty or right.” Michael P. v. Greenville County Dept. of Social 

Services, 385 S.C. 407, 415, 684 S.E.2d 211, 215 (Ct. App. 2009). “Standing may be acquired: (1) by 

statute; (2) through the rubric of “constitutional standing;” or (3) under the “public importance” 

exception.” ATC South Inc. v. Charleston County, 380 S.C. 191, 195, 669 S.E.2d 337, 339 (2008). 

“In order to have standing to present a case before the courts of this State, a party must have 

a personal stake in the subject matter of the lawsuit.” Duke Power Co. v. South Carolina Pub. Serv. 

Comm’n, 284 S. C. 81, 96, 326 S. E. 2d 395, 404 (1985). “Standing is comprised of three elements: (1) 

the plaintiff must have suffered an injury-in-fact that is concrete and particularized, and actual and 

imminent as opposed to hypothetical; (2) the injury and the conduct complained of the defendant 

must be causally connected; and (3) it must be likely that the injury will be redressed by a favorable 

decision.” Michael P., 385 S.C. at 416, 684 S.E.2d at 215. For example, “[a] private individual may not 

invoke judicial power to determine the validity of an executive or legislative act unless he can show 

that he has sustained, or is in immediate danger of sustaining, a direct injury as a result of that action.” 

Blandon, 285 S.C. at 475, 330 S.E.2d at 299 (citing Ex parte Levitt, 302 U.S. 633 (1937)); see also 
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Culbertson v. Blatt, 194 S.C. 105, 9 S.E.2d 218 (1940). Although “standing may be conferred upon a 

party when an issue is of such public importance as to require its resolution for future guidance[,]” 

ATC South Inc., 380 S.C. at 198, 669 S.E.2d at 341, “[t]he mere fact that the issue is one of public 

importance does not confer upon any citizen or taxpayer the right to invoke per se a judicial 

determination of the issue.” Crews v. Beattie, 197 S.C. 32, 32, 14 S.E.2d 351, 358 (1941).  

“A corporation’s power to act may be challenged in a proceeding against the corporation to 

enjoin an act where a third party has not acquired rights . . . by the Attorney General, a director, or by 

a member or members in a derivative proceeding.” S.C. Code § 33-31-304. The South Carolina 

Reports’ Comments to this statute provide as follows: 

Under this section of the Nonprofit Act, a member of a nonprofit corporation has no 
right to bring a direct attack against a proposed action. The claim may only be brought 
derivatively. If an action has been accomplished and the members believe that the 
directors or others in charge have done something wrong, have acted “ultra vires,” the 
members may bring a derivative action against the alleged wrongdoers. There was 
consideration of adopting language more similar to the South Carolina Business 
Corporation Act. However, the South Carolina Business Corporation Act, as noted, 
provides for damage actions against the board which was viewed as undesirable in the 
context of nonprofit corporations. Consideration was also given as to whether the 
Attorney General should have authority to bring an action against directors of mutual 
benefit corporations as well as against directors of public benefit corporations. It was 
determined that the members of these corporations would have sufficient interest in 
the entity to adequately police any alleged wrongdoing. 
 

Accordingly, the doctrine of ultra vires cannot be used as a sword by a third party to try and invalidate 

an action by a nonprofit corporation. Deborde v. St. Michaels and All Angels Church, 272 S.C. 490, 

502, 252 S.E.2d 876, 881 (1979) (holding that parties who are not members of a nonprofit corporation 

have no standing to challenge the conduct of the corporation).  

“[T]he liability of directors or officers of a corporation for loss to the corporation due to their 

mismanagement is an asset of the corporation and that any recovery on such a cause of action belongs 

solely to the corporation.” Davis v. Hamm, 300 S.C. 284, 288, 387 S.E.2d 676, 678 (Ct. App. 1989); 

see also Ward v. Griffin, 295 S.C. 219, 221, 367 S.E.2d 703, 703-04 (Ct. App. 1988). In the case of 
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public charities, “[t]he Attorney General shall enforce the due application of funds given or 

appropriated to public charities within the State, prevent breaches of trust in the administration thereof 

and, when necessary, prosecute corporations which fail to make to the General Assembly any report 

or return required by law.” S.C. Code § 1-7-130; see also Furman University v. McLeod, 238 S.C. 475, 

483, 120 S.E.2d 865, 868 (1961) (“It is also the general law that in the matter of administering or 

enforcing charitable trusts, the Attorney General is the proper party to protect the interest of the 

members of the public at large, as distinct from those having ‘immediate or peculiar interests.’”). 

 Plaintiff cannot claim a private right of action or standing to assert the subject claims pursuant 

to any statute.  S.C. Code § 12-6-3790 does not provide for a private right of action to enforce its 

provisions. Plaintiff also cannot claim standing pursuant to any provision of Title 33 of the S.C. Code 

as Plaintiff is not a director or member of Exceptional SC. Moreover, Plaintiff cannot claim any an 

injury-in-fact that is concrete and particularized caused by the alleged conduct or that could be 

redressed by a favorable decision. 

 Instead, Plaintiff appears to assert standing on the grounds that whether Exceptional SC 

expended in excess of two percent of its funds on administrative expenses and related costs during a 

certain period is an issue of such public importance as to require its resolution by this court for future 

guidance. This narrow exception to the traditional tests for standing, however, applies only to 

governmental actions, not the conduct of corporations. Standing to challenge the actions of a 

corporation or its directors and officers is statutorily reserved to the corporation or the Attorney 

General. As a result, this Court should deny Plaintiff’s motion for a temporary injunction and dismiss 

Plaintiff’s Complaint because Plaintiff lacks standing to bring the asserted claims. 

II. This Court Should Deny Plaintiff’s Motion Because Plaintiff Cannot Demonstrate 
Immediate, Irreparable Harm. 

 
Plaintiffs seek a judicial declaration that Defendants violated S.C. Code Ann § 12-6-3790, 

injunctive relief to prohibit Exceptional SC from expending more than two percent of the fund for 
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administration and related costs, and reimbursement to Exceptional SC by the chairman of the board 

of directors and the executive director of any funds expended in excess of the statutory limitation. 

Plaintiff also seeks an accounting of all Exceptional SC administrative expenses from July 1, 2019, 

through December 31, 2020, and the continuing publication of all donations to and administrative 

expenses of Exceptional SC. Unless injunctive relief is granted, Plaintiff argues that he will suffer 

immediate and irreparable but unspecified harm. 

In fact, Plaintiff cannot show any particularized immediate or irreparable harm from the 

general operation of Exceptional SC or the involvement in the corporation by Chad Connelly or Tom 

Persons. Although Plaintiff alleges that he has suffered harm as a donor to Exceptional SC, Plaintiff 

cannot show any particularized immediate or irreparable harm resulting from the use of any donated 

funds expended by Exceptional SC for administrative expenses because Plaintiff has already received 

the benefit sought from any donated funds—a state tax credit for the amount of funds donated. Once 

any such funds have been donated, the funds are the property of the corporation and, as such, any 

right to challenge to the manner in which they are used is reserved specifically to the corporation or 

the Attorney General.        

III. This Court Should Deny Plaintiff’s Motion Because Plaintiffs Seek to Alter, Not 
Preserve, the Status Quo. 

 
“‘The sole purpose of a temporary injunction is to preserve the status quo and thus avoid 

possible irreparable injury to a party pending litigation.’” FOC Lawshe Ltd. P’ship v. Int’l Paper Co., 

352 S.C. 408, 413, 574 S.E.2d 228, 231 (Ct. App. 2002) (quoting Zabinski v. Bright Acres Assocs., 346 

S.C. 580, 601, 553 S.E.2d 110, 121 (2001)). Accordingly, “[a] preliminary injunction should issue only 

if necessary to preserve the status quo[.]” Poynter Investments, Inc. v. Century Builders of Piedmont, 

Inc., 387 S.C. 583, 586-87, 694 S.E.2d 15, 17 (2010). 

 The status quo in this case is the ongoing general operation of Exceptional SC, including the 

involvement of its five duly appointed directors and its executive director. In his motion for injunctive 
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relief, Plaintiff seeks judicial intervention to alter the status quo by suspending the general operation 

of Exceptional SC by (1) enjoining the corporation from expending any additional administrative 

expenses, (2) enjoining the corporation’s duly appointed directors and executive director from 

participating in the administration of the corporation, and (3) requiring the production of financial 

information that the organization is statutorily prohibited from releasing. As the sole purpose of a 

temporary injunction is to preserve the status quo and avoid potential irreparable injury to a party 

pending litigation, this Court should deny Plaintiff’s request for injunctive relief.  

IV. This Court Should Deny Plaintiff’s Motion Because Other Parties With Standing 
Have Adequate Remedies at Law. 
 

“An injunction is an equitable remedy; as such, it is available only where no remedy at law 

exists or where the legal remedy would fail to make the party whole.” MailSource, LLC v. M.A. Bailey 

& Assoc., 356 S.C. 363, 369-70, 588 S.E.2d 635, 639 (Ct. App. 2003) (denying injunction on the basis 

that plaintiffs could seek damages and therefore had an adequate remedy at law); see also Scratch Golf 

Co. v. Dunes W. Residential Golf Properties, Inc., 361 S.C. 117, 121, 603 S.E.2d 905, 907 (2004).   

Although Plaintiff does not have standing to assert the claims contained in Plaintiff’s 

Complaint, an adequate remedy for the allegations asserted in the Motion for Immediate Temporary 

Restraining Order and Notice of Motion and Motion for Temporary Injunction and Plaintiff’s 

Complaint exists for Exceptional SC and the Attorney General. Davis v. Hamm, 300 S.C. 284, 288, 

387 S.E.2d 676, 678 (Ct. App. 1989); see also Ward v. Griffin, 295 S.C. 219, 221, 367 S.E.2d 703, 703-

04 (Ct. App. 1988). The legal and equitable remedies available in such actions include monetary 

damages. Any such damages would be easily ascertainable and awardable through an action at law or 

inequity by the corporation. As a result, this Court should deny Plaintiff’s request for injunctive relief.   

V. This Court Should Deny Plaintiff’s Motion Because Defendants Likely Will 
Succeed on the Merits. 
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“In evaluating whether a [party] is entitled to a preliminary injunction, the court must examine 

the merits of the underlying case only to the extent necessary to determine whether the [party] has 

made a sufficient prima facie showing of entitlement to relief.” Compton v. S. Carolina Dep’t of 

Corrections, 392 S.C. 361, 367, 709 S.E.2d 639, 642 (2011). The court must, based solely on the 

allegations of the complaint, “determine only the likelihood of whether [the party] will prevail on the 

merits.” Id. (emphasis in original). 

As discussed above, Plaintiff does not have standing to bring the asserted claims. Nevertheless, 

arguendo, in the event that Plaintiff did have standing to bring the claims, Defendants would likely 

prevail because Exceptional SC has not expended in excess of two percent of its funds on 

administrative expenses and related costs during the relevant time period because any funds available 

for administration and other related costs that are not used in any fiscal year may be reserved for 

administration and other related costs in future fiscal years. (Affidavit of Tim Derrick ¶9.) As a result, 

Plaintiff cannot make a sufficient prima facie showing of entitlement to relief and a likelihood of 

prevailing on the merits. 

VI. Upon Grant of Injunctive Relief, Plaintiff Must Provide Security for the Payment 
of Costs and Damages as May Be Suffered by Defendants. 
 

“[N]o restraining order or temporary injunction shall issue except upon the giving of security 

by the applicant, in such sum as the court deems proper, for the payment of such costs and damages 

as may be incurred or suffered by any party who is found to have been wrongfully enjoined or 

restrained.” Rule 65(c), SCRCP. See also AJG Holdings, LLC v. Dunn, 382 S.C. 43, 50, 674 S.E.2d 

505, 508 (Ct. App. 2009) (remanding a case when the circuit court failed to order a party to post a 

bond before issuing a temporary injunction); Atwood Agency v. Black, 374 S.C 68, 73, 646 S.E.2d 

882, 884 (2007) (stating that even a “nominal security bond does not satisfy Rule 65(c) because it 
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erroneously assumes the injunction is proper instead of providing an amount sufficient to protect 

appellants in the event the injunction is ultimately deemed improper”). 

In the event that this Court issues an injunction in favor of Plaintiff, Plaintiff should be 

required to post a bond in the amount necessary to cover the payment of such costs and damages as 

may be incurred or suffered by Defendants. This amount should include the total loss of revenue to 

each Defendant that will not be able to be collected during the pendency of the injunction and an 

amount sufficient to protect each Defendant against any claims asserted by the corporation, Attorney 

General, or other party as a result of the cessation of operations of Exceptional SC or the involvement 

of the corporation’s duly appointed director or executive director or from the disclosure of protected 

information. Accordingly, in the event that this Court grants injunctive relief in favor of Plaintiff, the 

Court should also require a bond to protect Defendants in the event the injunction is ultimately 

deemed improper. 

CONCLUSION 

 For the foregoing reasons, this Court should deny the injunctive relief requested by Plaintiff 

and dismiss Plaintiff’s causes of action with prejudice. This motion is further based upon the pleadings, 

exhibits to this motion, applicable South Carolina jurisprudence, any affidavits and memoranda as may 

be submitted, and any other matter as may be acceptable to the Court. 

 Respectfully submitted, 

 
CPERL GROUP 
 
s/Geoffrey K. Chambers 
___________________________________          
Geoffrey K. Chambers, Esquire 
411 Walnut Street 
Number 10646 
Green Cove Springs, FL 32043 
Phone: 864-508-0899 
Geoffrey@CPERLgroup.com 
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– and – 
 
 
BARNWELL WHALEY PATTERSON & 
HELMS, LLC 
 
s/Justin P. Novak 
___________________________________          
M. Dawes Cooke, Jr., Esquire 
Justin P. Novak, Esquire 
P.O. Drawer H 
Charleston, South Carolina 29402 
Phone: (843) 577-7700 
Fax: (843) 577-7708 
mdc@barnwell-whaley.com 
jnovak@barnwell-whaley.com 
 
Attorneys for Defendant South Carolina 
Educational Credit for Exceptional Needs 
Children Fund, Chad Connelly & Tom Persons   

 
 
March 4, 2020 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF NEWBERRY 

IN THE COURT OF COMMON PLEAS 
 

CIVIL ACTION NO.: 2020-CP-36-00093 
 
Jefferson Davis, Jr.,  
 

Plaintiff,  
 
v. 
 
Chad Connelly, Tom Persons & South Carolina 
Educational Credit for Exceptional Needs 
Children Fund, 
 

Defendants. 
 

 
 
 

 
MOTION FOR SANCTIONS  

 

 
PLEASE TAKE NOTICE that Defendants Chad Connelly, Tom Persons & South Carolina 

Educational Credit for Exceptional Needs Children Fund (“Exceptional SC”) (collectively 

“Defendants”), by and through the undersigned counsel and specifically reserving the defenses 

asserted in the simultaneously filed Motion to Dismiss as well as the right to answer fully the allegations 

of the Complaint, moves this Court before pleading pursuant to Rule 11, SCRCP, to enter an order 

imposing sanctions against Plaintiff for filing and serving a summons and complaint and motion for 

preliminary injunction for which there exist no good ground for support and which Plaintiff 

commenced in bad faith. 

STANDARD FOR SANCTIONS 

“Under Rule 11(a), SCRCP, a party and/or the party’s attorney may be sanctioned for filing a 

frivolous pleading, motion, or other paper, or for making frivolous arguments. Ex parte Gregory, 378 

S.C. 430, 437, 663 S.E.2d 46, 50 (2008) (citing Runyon v. Wright, 322 S.C. 15, 471 S.E.2d 160 (1996)). 

“The party and/or attorney may also be sanctioned for filing a pleading, motion, or other paper in 

bad faith whether or not there is good ground to support it.” Id. “The sanction may include an order 

to pay the reasonable costs and attorney fees incurred by the party or parties defending against the 
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frivolous action or action brought in bad faith, a reasonable fine to be paid to the court, or a directive 

of a nonmonetary nature designed to deter the party or the party’s attorney from bringing any future 

frivolous action or action in bad faith.” Id. “Further, if appropriate under the facts of the case, the 

court may order a party and/or the party’s attorney to pay a reasonable monetary penalty to the party 

or parties defending against the frivolous action or action brought in bad faith.” Id. 

ARGUMENT 

Any reasonable investigation by Plaintiff, who is an attorney licensed in the State of Georgia 

and an experienced pro se litigator in South Carolina courts, would have revealed that there is no basis 

for the Summons and Complaint filed on February 12, 2020, or the Motion for Immediate Temporary 

Restraining Order and Notice of Motion and Motion for Temporary Injunction filed on February 24, 

2020. South Carolina law expressly provides that “[a] corporation’s power to act may be challenged in 

a proceeding against the corporation to enjoin an act where a third party has not acquired rights . . . 

by the Attorney General, a director, or by a member or members in a derivative proceeding.” S.C. 

Code § 33-31-304. In addition, the South Carolina Supreme Court specifically held that “petitioners, 

not being members of [a nonprofit corporation] have no standing to raise [actions alleged to be ultra 

vires].” Deborde v. St. Michaels and All Angels Church, 272 S.C. 490, 502, 252 S.E.2d 876, 881 (1979). 

Nevertheless, Plaintiff filed and served these pleadings and motions while on notice that Plaintiff does 

not have standing to bring the asserted claims.  

In addition, Plaintiff had intent to use the filing of this action for purposes other than litigating 

a valid cause of action. Plaintiff intended to obtain financial information Judge Benjamin Ordered 

Plaintiff was not entitled to in Richland County Case Number 2017-cp-40-06976. The present cause 

of action is the third attempt to circumvent Judge Benjamin’s Order. The first was discovery issued 

to Defendants in Case Number 2018-cp-40-02426. The second was a subpoena to the Hobbs Group 

issued by Plaintiff in Case Number 2018-cp-40-02426.  
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Plaintiff also sought to harass and damage Defendants using the inuendo of a filed civil action. 

This is evidenced by Plaintiff blogging about the filing of this action on the internet, posting on social 

media, emailing the Summons and Complaint to hundreds of recipients, including school officials, 

parents, past donors and members of the legislature. Furthermore, Plaintiff asked for Exceptional SC 

counsel to accept service and did not disclose that Plaintiff had already arranged for service by Sheriff. 

After accepting service, Defendants were served by the Sheriff’s deputies at their homes. Lastly, 

Plaintiff determined it necessary to get one last tiny jab at Defendants by sending mail to their homes 

in which the envelope was addressed to “Thomas Persons, Defendant” and “Chad Connelly, 

Defendant” in abnormally large bold font.  

CONCLUSION 

 For the foregoing reasons, this Court should impose sanctions against Plaintiff in an amount 

sufficient to reimburse Defendants for the reasonable costs and attorney fees incurred in defending 

against this frivolous action commenced in bad faith and impose other sanctions designed to deter 

Plaintiff from bringing future frivolous actions commenced in bad faith. This motion is further based 

upon the pleadings, exhibits to this motion, applicable South Carolina jurisprudence, any affidavits 

and memoranda as may be submitted, and any other matter as may be acceptable to the Court. 

 (signatures on next page) 
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Respectfully submitted, 

 
CPERL GROUP 
 
s/Geoffrey Chambers 
___________________________________          
Geoffrey K. Chambers, Esquire 
411 Walnut Street 
Number 10646 
Green Cove Springs, FL 32043 
Phone: 864-508-0899 
Geoffrey@CPERLgroup.com 
 
 
– and – 
 
 
BARNWELL WHALEY PATTERSON & 
HELMS, LLC 
 
s/Justin P. Novak 
___________________________________          
M. Dawes Cooke, Jr., Esquire 
Justin P. Novak, Esquire 
P.O. Drawer H 
Charleston, South Carolina 29402 
Phone: (843) 577-7700 
Fax: (843) 577-7708 
mdc@barnwell-whaley.com 
jnovak@barnwell-whaley.com 
 
Attorneys for Defendant South Carolina 
Educational Credit for Exceptional Needs 
Children Fund, Chad Connelly & Tom Persons   

 
 
March 4, 2020 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF RICHLAND 
 
Jefferson Davis, Jr. 
 
 Plaintiff, 
 
vs. 
 
South Carolina Educational Credit for 
Exceptional Needs Child Fund  
 
 Defendant. 
 
_______________________________________ 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
OF THE FIFTH JUDICIAL CIRCUIT 
 
Civil Action No. 2017-CP-40-06976 
 

 
 
 

ORDER  

 
 
 
 
 
 

 
 This matter came before the court on October 3, 2018 pursuant to Plaintiff’s Renewed 

Motion for Summary Judgment, Plaintiff’s Motion to Compel Discovery, Plaintiff’s Motion for 

Contempt, Defendant’s Motion for Judgment on the Pleadings and Defendant’s Motion for 

Summary Judgment.  

 
BRIEF HISTORY  

 
Plaintiff filed a lawsuit requesting compliance with the Freedom of Information Act based 

on several requests for information sent to the Defendant.  

The Defendant is a 501(c)3 which grants scholarships to special needs students who may 

be better helped by the services of a private institution. The program was created by a budget 

proviso which outlined reporting requirements for the Defendant. Funding for the Defendant 

comes from private donations for which the donor receives a tax credit on their South Carolina 

taxes.  
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STANDARD OF REVIEW 

Any party may move for a judgment on the pleadings under Rule 12(C), SCRCP. “A 

judgment on the pleadings against the plaintiff is not proper if there is an issue of fact raised by 

the complaint, which if resolved in favor of the plaintiff, would entitle him to judgment.” Russell 

v. City of Columbia, 305 S.C. 86, 406 S.E.2d 338 (1991). “If, on a motion for judgment on the 

pleadings, matters outside of the pleadings are presented to and not excluded by the Court, the 

motion shall be treated as one for summary judgment and disposed of as provided in Rule 56.” 

Brown v. James, 389 S.C. 41, 47, 697 S.E.2d 604, 607 (Ct. App. 2010).  

Summary judgment is appropriate when there is no genuine issue of material fact such that 

the nonmoving party must prevail as a matter of law. Rule 56(C), SCRCP. “When determining if 

any triable issue of fact exist, the evidence and all reasonable inferences must be viewed in a light 

most favorable to the nonmoving party.” Fleming v. Rose, 350 S.C. 448, 493, 567 S.E.2d 857, 860 

(2002). 

LEGAL ANALYSIS  

Public Bodies for purposes of application of the FOIA are defined in South Carolina Code 

§ 30-4-20(a): 

"Public body" means any department of the State, a majority of directors or their 
representatives of departments within the executive branch of state government as outlined 
in § 1-30-10, any state board, commission, agency, and authority, any public or 
governmental body or political subdivision of the State, including counties, municipalities, 
townships, school districts, and special purpose districts, or any organization, corporation, 
or agency supported in whole or in part by public funds or expending public funds, 
including committees, subcommittees, advisory committees, and the like of any such body 
by whatever name known, and includes any quasi-governmental body of the State and its 
political subdivisions, including, without limitation, bodies such as the South Carolina 
Public Service Authority and the South Carolina State Ports Authority. Committees of 
health care facilities, which are subject to this chapter, for medical staff disciplinary 
proceedings, quality assurance, peer review, including the medical staff credentialing 
process, specific medical case review, and self-evaluation, are not public bodies for the 
purpose of this chapter. South Carolina Code Annotated 1976 § 30-4-20(a) 
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South Carolina Educational Credit for Exceptional Needs Children Fund is statutorily 

defined as a corporation that does not receive, have or spend public funds. 

On May 23, 2018, the South Carolina Supreme Court held that the legislature did not intend 

FOIA to apply where a more specific reporting statute applies. DomainsNewMedia.com, LLC, v. 

Hilton Head Island-Bluffton Chamber of Commerce, 423 S.C. 295, 814 S.E.2D 513 (2018). 

 In DomainsNewMedia.com, the court held that the Chamber of Commerce was not subject 

to FOIA, that the governmental funds they received were subject to “narrow and targeted” 

reporting requirements outlined in two different statutes, and that because of this specialized 

reporting, the more general FOIA requirements did not apply. 

Educational Credit for Exceptional Needs Children Fund registers with the Secretary of 

State as a public charity under Section 509 and reports to the Secretary of State as contemplated 

for entities not subject to FOIA. The funding is not state funding, but rather private donations. 

Exceptional SC receives no support from state funding. The State has provided an avenue for 

Exceptional SC to exist, and for that reason this program is highly regulated and reporting 

intensive, like the Chamber of Commerce. 

On May 18, 2018, the Governor of South Carolina signed H. 4077 into law. South Carolina 

Code, Annotated 1976 Title 12, Chapter 6, Section 3790(B)(4): 

In concert with the public charity directors, the department shall administer the 
public charity including, but not limited to, the keeping of records, the management of 
accounts, and disbursement of the grants awarded pursuant to this section. The public 
charity may expend up to two percent of the fund for administration and related costs. The 
department and the public charity may not expend public funds to administer the program. 
Information contained in or produced from a tax return, document, or magnetically or 
electronically stored data utilized by the Department of Revenue or the public charity in 
the exercise of its duties as provided in this section must remain confidential and is exempt 
from disclosure pursuant to the Freedom of Information Act. Personally identifiable 
information, as described in the Family Educational Rights and Privacy Act and individual 
health records, or the medical or wellness needs of children applying for or receiving grants 
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must remain confidential and is not subject to disclosure pursuant to the Freedom of 
Information Act. [emphasis added] 

 
This new bill is explicit instruction from the legislature that FOIA does not apply to the 

normal operations of the Defendant. Likewise, according to the South Carolina Freedom of 

Information Act, public meetings in which applications for scholarships are reviewed and 

scholarships are awarded are exempt from FOIA disclosure and can be closed meetings. 

CONCLUSION 

This Court finds there is no genuine issue of material fact, that Defendant, South Carolina 

Educational Credit for Exceptional Needs Children Fund, is not a “public body” as defined by 

South Carolina Freedom of Information Act. Therefore, FOIA does not apply to the defendant and 

the Defendant is entitled to summary judgment as a matter of law. 

For the foregoing reasons, Plaintiff’s Renewed Motion for Summary Judgment, Plaintiff’s 

Motion to Compel Discovery and Plaintiff’s Motion for Contempt are denied. Defendant’s Motion 

for Judgment on the Pleadings and Defendant’s Motion for Summary Judgment are granted. 

AND IT IS SO ORDERED. 

 

 
       s/ The Honorable DeAndrea Gist Benjamin 

Presiding Judge 
     
Columbia, South Carolina 
December 21, 2018 
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Richland Common Pleas

Case Caption: Jefferson  Davis Jr vs   S C  Educational Credit For Exceptional Needs
Children Fund

Case Number: 2017CP4006976

Type: Order/Other

So Ordered

s/DeAndrea Gist Benjamin, #2161

Electronically signed on 2018-12-21 12:41:35     page 5 of 5
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3/4/2020 Gmail - Palmetto Kids FIRST - Lawsuit Filed to Return $250,000 Misappropriated

https://mail.google.com/mail/u/0?ik=f5580019fc&view=pt&search=all&permthid=thread-f%3A1658615456548991127&simpl=msg-f%3A16586154565… 1/20

Geoffrey Chambers <g.k.chambers@gmail.com>

Palmetto Kids FIRST - Lawsuit Filed to Return $250,000 Misappropriated
1 message

Palmetto Kids FIRST - Parent & School Newsletter <info@palmettokidsfirst.org> Sat, Feb 15, 2020 at 10:02 AM
Reply-To: Palmetto Kids FIRST - Parent & School Newsletter <info@palmettokidsfirst.org>
To: g.k.chambers@gmail.com

SC Tax Credits for K-12 Special Needs Scholarships Is this email not displaying correctly?
View it in your browser.

~ Senate Bill S 131 / House Bill H 3202 ~
~ #1 Full Funding & #2 Independent Nonprofits ~

 

#1.  Lawsuit filed to return $250,000 for Scholarships
        > Violated 2% Maximum Expenses
        > Injunction to Immediately Stop Excess Spending
        > Overages Spent on Chad Connelly & Friends?   

#2.  Exceptional SC Legal Status ... NOT "EXPIRED"!!!
        > After 2 Weeks ... They Finally Fixed It!!!
        > Actually Took Complaint to SOS Office.  
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#3.  SENATE DEBATE ON EDUCATION ... Ongoing
        > Still No Promised Amendment!!!
        > Next Week ... Paused for Santee Cooper

#4.  BOARD Still Doing Nothing?!?!?
        > Simply Unbelievable!!!

#5.  ESA Debacle ... Coming to SC???
        > Tennessee Fiasco - Worse than Nevada!!!
        > ClassWallet ... #FollowTheMoney!!!
    

#1.  Lawsuit filed to return $250,000 intended for Scholarships: 
Not only has leadership at (not so) Exceptional SC cost children,
parents and schools $7.45 MILLION in 2019 tax credits  (for article,
click HERE) ... they have also overpaid themselves (and their
friends) an estimated $250,000 ... with no apparent intentions to
stop the excess spending or pay the money back.

Given the Boards apparent unwillingness to address the issue (at
least publicly) ... a lawsuit has been filed asking a Court to declare
officially that Exceptional SC has violated the simple mathematical 2%
maximum of S.C. Code Ann. § 12-6-3790(B)(4) which states the
"public charity may expend up to two percent of the fund
for administration and related costs".

As we have previously reported, CPA financial provided by the  SC
Department of Revenue demonstrate that $99,935 has been
overspent for the fiscal year 7/1/2018 - 6/30/2019.
 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2020 M

ar 06 12:11 A
M

 - N
E

W
B

E
R

R
Y

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2020C
P

3600093

Page 142 of 552



3/4/2020 Gmail - Palmetto Kids FIRST - Lawsuit Filed to Return $250,000 Misappropriated

https://mail.google.com/mail/u/0?ik=f5580019fc&view=pt&search=all&permthid=thread-f%3A1658615456548991127&simpl=msg-f%3A16586154565… 3/20

But it get's much worse when you analyze the current 7/1/2019 -
6/30/2020 fiscal year.  An estimated $125,643 has been overspent in
just the first 6 months of the current fiscal year ... meaning we are
approaching a grand total of almost a QUARTER OF A MILLION
DOLLARS ... that was meant for children's scholarships.
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This story is developing ... so stay tuned.

 
#2.  Exceptional SC Legal Status ... NOT "EXPIRED"!!!:  Finally ...
after two weeks of constantly calling out the lack of leadership at (not
so) Exceptional SC in being able to do even the most simple of legal
compliance tasks ... and pay the $50 annual fee ... FINALLY they
updated their status with the Secretary of State's Office.

But ... did (not so) Exceptional SC do it themselves ... or not???

Unfortunately it does not appear Exceptional SC itself actually fixed
the problem ... because it was not until we finally got so tired of the
mess ... a complaint pointing out the expired status was sent to
leadership at the SOS Office ... and then the status was
miraculously updated.
 

 

#3.  SENATE DEBATE ON EDUCATION ... Ongoing:  The massive
S 419 Education bill is STILL being debated on the floor of the SC
State Senate.  Still no promised AMENDMENT to fix (not so)
Exceptional SC.
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Watch the video promising an amendment below:
 

The SC Senate is apparently taking a break next week to discuss the
Santee Cooper debacle. One debacle to the next ... welcome to SC
politic.  SMH!!!

#4.  BOARD Still Doing Nothing?!?!?:  Failed fundraising ... $7.45
MILLION lost FOREVER ... expired non-profit ... lies ... kids not
getting scholarships ... schools closing ... no valid excuses ...
MISAPPROPRIATION OF FUNDS ... what exactly does it take for the
(not so) Exceptional SC Board to act???

It is bizarre.  We have been involved in non-profit work for a long time
... we have talked to lawyers and CPAs as well about this situation
and frankly, NOBODY CAN FIGURE IT OUT!!!

We can only assume that when this goes down ... when the proper
LAW ENFORCEMENT authorities get involved ... it is not going to be
pretty for a Board of Directors who did NOTHING in the face of
OVERWHELMING EVIDENCE of malfeasance.    
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#5.  ESA Debacle ... Coming to SC???:  WOW ... it was a serious
week of defeat for the Education Savings Account lobby in
Tennessee this week ... or in reality more suffering by kids at the
expense of the ESA lobby!!!

We reported on the entire debacle in Nevada a few years ago ...
pushed by the same people opposing us here in South Carolina ...
and how that Nevada debacle harmed so many kids in that state.

Well, that same ESA lobby was able to pass an ESA law in
Tennessee in the spring of 2019 ... and it is TOTALLY BLOWING UP
NOW ... just like in NEVADA!!!  

And yes, it is the same people pushing ESAs here in SC today. 
#FollowTheMoney!!!

It all started shortly after the ESA bill was passed in Tennessee ...
starting with the FBI investigating the matter.
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Then came the financial improprieties of a $2.53 MILLION contract for
a technology company (#FollowTheMoney) called ClassWallet.  YES,
$2.53 MILLION before one child gets a single dime!!!
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Now come the LAWSUITS to shut down the ESA program before it
even starts. 

 

There are even bi-partisan bills that have been filed in Tennessee to
shut down the ESA program ... it is an entire fiasco ... and the same
people are here in South Carolina opposing our work and pushing for
these ESAs here.  #JustSayNO!!!!

 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2020 M

ar 06 12:11 A
M

 - N
E

W
B

E
R

R
Y

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2020C
P

3600093

Page 148 of 552



3/4/2020 Gmail - Palmetto Kids FIRST - Lawsuit Filed to Return $250,000 Misappropriated

https://mail.google.com/mail/u/0?ik=f5580019fc&view=pt&search=all&permthid=thread-f%3A1658615456548991127&simpl=msg-f%3A16586154565… 9/20

SO NOW ... let's tie it all back into the past few weeks here in
South Carolina .... and legislators pushing for the technology
company ClassWallet:  
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All starting to make sense?  #FollowTheMoney!!!
 
 
THANK YOU for your support of the program and our kids. Email or
call with any questions, we are always here 24/7 to support our
families and schools.  

        
info@palmettokidsFIRST.org  
843-501-1842 (office)
Olga Lisinska, Executive Director

Palmetto Kids FIRST receives School Choice Award!!!:  Feb 1,
2020.  For the SECOND YEAR IN A ROW ... Palmetto Kids FIRST
has received the School Choice Leadership Award!!!
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PLEASE - Contact EXCEPTIONAL SC BOARD:  The four educator /
school leader BOARD MEMBERS MUST Hear From You!!!  We have
focused on legislators to this point ... but we know Senator Tom Davis
needs the backing and support of the other four board members at
Exceptional SC.
 

With the support of these FOUR individual board members ... that will
push the AMENDMENT over the top.  We have support, legislators
know the Exceptional SC experiment has failed ... they know parents
and schools are suffering ... they know children are suffer.

With BOARD SUPPORT ... they won't be able to ignore us anymore.

These are good people ... not politicians.  We are not calling these
people out like we do with others we know have ulterior motives. 
These board members have been caught between a rock and a hard
place ... and we believe threatened to be quiet.  

LET THEM KNOW YOU NEED THEIR HELP. 

ASK THEM TO CALL SENATOR TOM DAVIS AND PLEDGE THEIR
SUPPORT!!!
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The time for them to speak-up is now!!!
 

Betsy Fanning, Head of School, Trident Academy

bfanning@tridentacademy.com     843-884-7046 x11 (school)

Michael Acquilano, Director, South Carolina Catholic

Conference   MAcquilano@catholic-doc.org 843-261-0535

(office) 843-709-2717 (cell)

Edward Earwood, Executive Director, South Carolina

Association of Christian Schools.  

eearwood@christianeducation.org  803-798-7558 (office)

843-513-5010 (cell)

Dr. Spencer Jordan, Executive Director, SCISA   

administration@scisa.org  &  sjordan@scisa.org   803-535-

4820 (office)

 

Betsy Fanning
Head of School, Trident Academy

 

Michael Acquilano, JD
Charleston Diocese
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Edward Earwood
Executive Director

SC Association of Christian Schools
 

Dr. Spencer Jordan
Executive Director

SC Association of Independent Schools
 

NEXT WEEK will be big!!!  Legislators tell us this is what they
need to fix the program.  It is time.
 

 

(Click image above or HERE.)
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www.palmettokidsFIRST.org/currentschools
 

 

(Read more about Montana by clicking image above or HERE.)
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(Read complete story by clicking image above or HERE.)

So what is the 2020 Legislative Agenda?   The same as every other
year.  When you have it right, stick with it until you win!!!

 

#1  FULL FUNDING

#2  INDEPENDENT NON-PROFITS

Get ready ... the legislative session starts TUESDAY JANUARY
14TH!!!!
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https://www.scstatehouse.gov/legislatorssearch.php

YOUR CHILD = GOVERNMENT DATA:  The SC Education
Oversight Committee (EOC) ... the government organization that
along with the SC Department of Revenue we have found to be
HIGHLY OPPOSED to his program ... has released it's "Compliance
and Assessments Results for 2017-2018".

The short summary ... EXPECT MORE TESTING!!!

Check out the "report" yourself ... click image below or HERE for the
complete "report".
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3/4/2020 Gmail - Palmetto Kids FIRST - Lawsuit Filed to Return $250,000 Misappropriated

https://mail.google.com/mail/u/0?ik=f5580019fc&view=pt&search=all&permthid=thread-f%3A1658615456548991127&simpl=msg-f%3A1658615456… 17/20

(Click image above or HERE for full report)
 

2019-2020 GOV'T Funding Formula:  Everything we feared ... and
100% not what they told us would happen when the government took
over the program.

So, here it is .... the 2019-2020 "funding formula":  
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3/4/2020 Gmail - Palmetto Kids FIRST - Lawsuit Filed to Return $250,000 Misappropriated

https://mail.google.com/mail/u/0?ik=f5580019fc&view=pt&search=all&permthid=thread-f%3A1658615456548991127&simpl=msg-f%3A1658615456… 18/20

 
 
Charleston City Paper Opinion of Chad Connelly - "COMPULSIVE
LIAR"?

Here is just ONE thing we came across in our research.  Certainly not
the worse thing we heard about CHAD CONNELLY .... but it is in the
NEWSPAPER from 2013.
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3/4/2020 Gmail - Palmetto Kids FIRST - Lawsuit Filed to Return $250,000 Misappropriated

https://mail.google.com/mail/u/0?ik=f5580019fc&view=pt&search=all&permthid=thread-f%3A1658615456548991127&simpl=msg-f%3A1658615456… 19/20

(Click image above or HERE for full article.)
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3/4/2020 Gmail - Palmetto Kids FIRST - Lawsuit Filed to Return $250,000 Misappropriated

https://mail.google.com/mail/u/0?ik=f5580019fc&view=pt&search=all&permthid=thread-f%3A1658615456548991127&simpl=msg-f%3A1658615456… 20/20

 
ECENC Fund (aka Exceptional SC) Board:

General contact:  administrator@exceptionalSC.org 803-602-4398
Chad Connelly, Executive Director, Exceptional SC. 
chad@exceptionalSC.org  chad@chadconnelly.com  803-924-4596
(cell)  
Thomas Persons, ECENC FUND CHAIRMAN - President & CEO, South
Carolina Technology Alliance  tepsr@att.net   tep@sctech.org 803-261-
0348 (cell) 803-748-1323 (office)  
Betsy Fanning, Head of School, Trident Academy
bfanning@tridentacademy.com     843-884-7046 x11 (school)
Michael Acquilano, Director, South Carolina Catholic Conference  
MAcquilano@catholic-doc.org 843-261-0535 (office) 843-709-2717 (cell)
Edward Earwood, Executive Director, South Carolina Association of
Christian Schools.   eearwood@christianeducation.org  803-798-7558
(office) 843-513-5010 (cell)
Dr. Spencer Jordan, Executive Director, SCISA   
administration@scisa.org  803-535-4820 (office)

 
IMPORTANT NOTICE AND DISCLAIMER:  Please note that donations by scholarship applicants, parents,

guardians, friends or other family members, as well as other assistance related to donations, by law cannot and will

not have any bearing on the award of a scholarship grant to a specific student or at a specific school. Any

participation or assistance related to donor issues by parents, guardians or other parties is not required, nor will

such persons be considered as a volunteers in any capacity for Palmetto Kids FIRST Scholarship Program. All

information provided is for general informational purposes only and should not be construed as legal or tax advice. 

Palmetto Kids FIRST Scholarship Program, Inc. does not provide legal or tax advice.  All donors or prospective

donors should consult their tax adviser or attorney.

    

 follow on Twitter | friend on Facebook | forward to a friend 

Copyright © 2020 Palmetto Kids FIRST Scholarship Program,
Inc., All rights reserved. 
You are receiving this email because you are an important
supporter of the 501(c)(3) nonprofit Palmetto Kids FIRST
Scholarship Program. If you wish to be removed from our mailing
list or email updates, please simply reply to let us know or click
the link below. 
Our mailing address is: 
Palmetto Kids FIRST Scholarship Program, Inc.
PO Box 24216
Greenville, SC 29616

Add us to your address book

 unsubscribe from this list | update subscription preferences 
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3/4/2020 Palmetto Kids FIRST Scholarship Program, Inc. - Over $17 million in K-12 "special needs" tax credit scholarships since Jan 1, 2014

https://www.palmettokidsfirst.org 1/3

We reported on the entire Education Savings Account debacle in
Nevada a few years ago (you can read all about...

South Carolina ESA Bill
Falling Apart

FOR PARENTS / 1 week ago

$250,000 Lawsuit = Board
Purge???

FOR PARENTS / 1 week ago

Lawsuit filed asking for return
of $250,000!!!

FOR PARENTS / 3 weeks ago

ESAs are Taxable Income … Death Knell
for S 556?1
FOR PARENTS / 3 months ago

Chad Connelly goes to New Orleans2
FOR PARENTS / 5 months ago

No fundraising update – schools
shutting down, students pulling out of
schools, Chad Connelly goes skiing!

3
FOR PARENTS / 2 months ago

CPA & SCDOR Report Shows Chad
Connelly Misappropriated $99,935?4
FOR PARENTS / 1 month ago

DOR releases October 31, 2019
Fundraising Totals – It’s BAD!!!5
FOR PARENTS / 4 months ago

A D V E R T I S E M E N T

LATEST

SC DOR Confirms … No More
Donations Accepted for 2019

FOR PARENTS / 3 weeks ago

SC Department Of Revenue
published final 2019 fundraising
total … $7.5M LOST FOREVER …

FOR PARENTS / 4 weeks ago

Exceptional SC Legal Status …
“EXPIRED”!!!

FOR PARENTS / 4 weeks ago

ZERO Fundraising Problems in
ARIZONA – Same IRS Rules

FOR PARENTS / 1 month ago

CPA & SCDOR Report Shows Chad
Connelly Misappropriated $99,935?

FOR PARENTS / 1 month ago

GEORGIA 2020 Fundraising Update
– $81.8 MILLION Raised in 7 DAYS!!!

FOR PARENTS / 2 months ago

No fundraising update – schools
shutting down, students pulling out
of schools, Chad Connelly goes
skiing!

FOR PARENTS / 2 months ago

(Not so) Exceptional SC’s failures
has full time special needs school
fighting to stay open!

FOR PARENTS / 3 months ago

Fundraising Still Failing as of
12/09/2019!!!

FOR PARENTS / 3 months ago

Government Demands ALL
Scholarship Funds Returned!!!

FOR PARENTS / 3 months ago

TRENDING
  

HOME SUPPORT PKF CONTACT US 

  
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3/4/2020 Palmetto Kids FIRST Scholarship Program, Inc. - Over $17 million in K-12 "special needs" tax credit scholarships since Jan 1, 2014

https://www.palmettokidsfirst.org 2/3

(not so) Exceptional SC continues to fail.

DOR releases October 31, 2019
Fundraising Totals – It’s BAD!!!

STICKY POST / 4 months ago

Although for some unknown reason leadership at
(not so) Exceptional SC continues to ILLEGALLY
solicit 2019 contributions on their website and in
emails … the SC Department of...

SC DOR Confirms … No More Donations
Accepted for 2019

FOR PARENTS / 3 weeks ago

This week, SC Department Of Revenue published
the �nal fundraising totals for 2019 …
$4,547,101.10 RAISED … that means $7.5 MILLION
i LOST FOREVER!!! O J

SC Department Of Revenue published final
2019 fundraising total … $7.5M LOST
FOREVER …

FOR PARENTS / 4 weeks ago

$246,332 in contract services
yet #FireChadConnelly cannot keep up with the
paperwork at the SC Secretary Of State’s of�ce to
keep the charity status valid? Chad Connelly
can’t

Exceptional SC Legal Status …
“EXPIRED”!!!

FOR PARENTS / 4 weeks ago

A paid expert from ARIZONA (posing as a parent
but is Executive Director of a paid advocacy
group???) was �own in by SC “paid” advocates to...

ZERO Fundraising Problems in ARIZONA –
Same IRS Rules

FOR PARENTS / 1 month ago

UPDATE (1/27/2020 @ 5PM): Read the FitsNews
article: https://www.�tsnews.com/2020/01/27/sc-
school-choice-battle-misappropriation-
allegations-greeted-by-lawsuit-threat/ Wow … just

hen ou thought it could not get orse at (not so)

CPA & SCDOR Report Shows Chad
Connelly Misappropriated $99,935?

FOR PARENTS / 1 month ago

Georgia of�cially broke another fundraising record
– $81.8 MILLION in ONE WEEK!!! Yes, you are
reading that right – ALMOST $82 MILLION in
SEVEN DAYS and...

GEORGIA 2020 Fundraising Update – $81.8
MILLION Raised in 7 DAYS!!!

FOR PARENTS / 2 months ago

Where is (not so) Exceptional SC??? Children are
suffering, Chad Connelly goes skiing … The Waldo
cartoon above might actually be funny if we were

t

No fundraising update – schools shutting
down, students pulling out of schools,
Chad Connelly goes skiing!

FOR PARENTS / 2 months ago

TRENDING

ESAs are Taxable Income … Death
Knell for S 556?

FOR PARENTS / 3 months ago

Chad Connelly goes to New Orleans

FOR PARENTS / 5 months ago

No fundraising update – schools
shutting down, students pulling out
of schools, Chad Connelly goes
skiing!

FOR PARENTS / 2 months ago

CPA & SCDOR Report Shows Chad
Connelly Misappropriated $99,935?

FOR PARENTS / 1 month ago

DOR releases October 31, 2019
Fundraising Totals – It’s BAD!!!

FOR PARENTS / 4 months ago

Will Exceptional SC Pursue “John
Doe”?

FOR PARENTS / 4 months ago

A D V E R T I S E M E N T

MORE NEWS

CURRENT SCHOOLS
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3/4/2020 Palmetto Kids FIRST Scholarship Program, Inc. - Over $17 million in K-12 "special needs" tax credit scholarships since Jan 1, 2014

https://www.palmettokidsfirst.org 3/3

Back in October after a Freedom of Information

(Not so) Exceptional SC’s failures has full
time special needs school fighting to stay
open!

FOR PARENTS / 3 months ago

November (plus 9 days in December) appears
better when you see the $427,000 number … but is

Fundraising Still Failing as of
12/09/2019!!!

FOR PARENTS / 3 months ago

A Maryland 100% government run “Voucher”
program started in 2016 has demanded the return
of $100,000 in scholarship funds (all funds since
the beginning of the...

Government Demands ALL Scholarship
Funds Returned!!!

FOR PARENTS / 3 months ago

MORE POSTS

      

HOME SUPPORT PKF CONTACT US

Copyright © 2013-2019 Palmetto Kids FIRST Scholarship Program, Inc. An IRS 501(c)(3) Non-Pro�t
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STATE OF SOUTH CAROLINA

COUNTY OF NEWBERRY

Jefferson Davis, Jr.,

Plaintiff,

vs.

Chad Connelly, Tom Persons & South Carolina
Educational Credit for Exceptional Needs
Children Fund,

Defendants.

IN THE COURT OF COMMON PLEAS

EIGHTH JUDICIAL CIRCUIT

C.A. NO. 2020-CP-36-00093

MOTION TO DISMISS

DEFENDANT'S

COUNTERCLAIM(S) PURSUANT
TO RULE 12(B)(6)

Plaintiff Jefferson Davis, Jr. ("Plaintiff) hereby denies any and all wrongdoing and

liability to Defendants Chad Connelly, Tom Persons & South Carolina Educational Credit

for Exceptional Needs Children Fund (hereinafter collectively referred to as "Defendants") and

respectfully move for an order dismissing Defendant's Counterclaim(s) with prejudice, pursuant

to Rule 12(b)(6) of the South Carolina Rules of Civil Procedure, because Defendants failed to state

facts sufficient to constitute any counterclaim against Plaintiff Davis.

Initially, it is unclear from Defendant's Answer if Defendant's "FOR A FORTH

DEFENSE" {between fbJ - ^66 as Answer does not have page numbers) is an affirmative

counterclaim or simply an additional defense. Defendant's do not list this section as a counterclaim

(as they do with their "FIFTH DEFENSE BY WAY OF COUNTERCLAIM" - between 1|57 -

1152), but they do claim to "seek damages" in H 81. Plaintiff is unable to appropriately respond to

something if he is unable to determine if it is a coutnerclaim or not.

Both Sections FOUR & FIVE of Defendant's March 4, 2020, Answer & Counterclaim

are attached as EXHIBIT A for ease of reference.

Page 1
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Furthermore, Defendant's Counterclaim(s) specifically failed to allege any facts that would

subject Plaintiff Davis to any liability in his individual capacity. Defendant's Counterclaim(s)

failed to state facts sufficient to constitute Defendant's Counterclaim for abuse of process, or any

other potential counterclaim. Defendant's Counterclaim(s) also failed to allege an)dhing beyond

conclusory allegations with regard to their claim for abuse of process, or any other potential

counterclaim.

This motion is based upon Defendant's Answer & Counterclaim (stamped filed March

4, 2020) and such other materials as may be submitted prior to any hearing as well as a

memorandum in support of the same.

Respectfully submitted this 2T^ day of March, 2020.

Jefferson Davis, Jr.
403 McCarter Avenue

Greenville, SC 29615

843-901-8036 (cell)
jeff@apogeetax. com

PLAINTIFF,

Page 2
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EXHIBIT A - Page 1 of 4
(Plaintiffs 12(b)(6) Motion to Dismiss) ju

one/6f its directors / officers.

m

o
H
3

O
57. Plaintiff lacks standing to bring an action for ultra vires.

58. The South Carolina Nonprofit Corporations Act establishes who has standine/fo bring an
jfaction against a corporation for acting beyond its legal power or authori^n South n

Carolina Code §33-31-304. / 5
I

59. South Carolina Code §33-31 -304 specifically states that the onlyXvay the validity of a o
/  o

corporate action may be challenged is through South Carolina Code §33-31 -304. s
/  fi)

60. South Carolina Code §33-31-304 states that an ultra vire^ction can only be brought g
against the corporation by the Attorney General, a director of the corporation or a

member of the corporation.

61. South Carolina Code §33-31-304 states tha)>^n ultra vires action can only be brought

against a director or officer of the corppration by the corporation, the Attorney General, a ro

receiver or trustee, or a legal repre^^tative of the corporation. ^
62. The entire basis of defendantsp^uit is the allegation that the corporation spent money o

/  obeyond what is allowed bj/iaw. This is purely an ultra vires action. ^

63. Plaintiff does not allege that he is the Attorney General, a receiver or trustee, represents §
"D

the Corproratioiyn a legal capacity, is a director of the corporation, is a member of the m
/  >

corporatiomeir the corporation itself.

• of ■ . . .64. Plaintjfns not in a class allowed to bring an ultra vires action against the corporation or ^
m
*
N)
O

"D

65/rlaintiff does not have standing to bring this action and the action must be dismissed. q
"D
CO

FOR A FOURTH DEFENSE |
o

Rule 11 SCRCP and the South Carolina Frivolous Proceedings Act "

66. Plaintiff knew or should have known Defendants were in compliance with the law based

on Plaintiffs education, certifications, professional licenses, number of years of

experience, having possession of all three years of financial reports and having

previously presented the allegations in the form of a complaint to the Secretary of State

and Attorney General.

67. Plaintiff knew or should have known he does not have standing to bring this action based

upon his legal education, 27 years as a licensed attorney, statutory law and case law.

Page 170 of 552



EXHIBIT A-Page 2 of 4
(PlaintifTs 12(b)(6) Motion to Dismiss)

72. Plaintiff knew or should have known he could not win this action on its merits, but

intended to and used the existence of this litigation to harass and defame Defendants.

served by Sheriff after requesting and receiving acceptance of service.

m
r-

m

o
H

O
Z

o
>
l—
I—

Tl

68. Plaintiff drafted a misleading complaint and provided misleading analysis prepared by

the Plaintiff to show Defendants are not in compliance with the law. Both the complaint

and analysis while alarming at first glance, do not withstand even moderate scrutiny.
r"

69. Plaintiff alleges wrongdoing on behalf of Defendants Persons and Connelly which is not o

supported by documentation or fact. o
O

70. Plaintiff brought this action in an attempt to obtain financial information previously 2

denied to Plaintiff by order of the Court. o

71. Defendant signed and filed this action with the Court.
Tl

2
m

73. Plaintiff widely publicized the litigation to damage defendants, frustrate fundraising and m

create work for Defendants by inciting panic amongst schools and parents of children S
receiving scholarships. o

o

74. The Plaintiff s intent to harass and defame is further evidenced by having Defendants S
o

Tl

75. Intent to harass and defame is further evidenced by sending plaintiffs envelopes by mail m
>

in which he addresses them as Defendant Thomas Persons and Defendant Chad Connelly
o
>in large font on the address line of the envelopes. m
m

76. Plaintiff knew or should have known the allegations of his complaint were false because w

Plaintiff has all financial reports of Defendant Exceptional SC and has the education and o
T

training as a tax attorney, CPA and Certified Financial Advisor to interpret the financial ^
O

reports held by Plaintiff. §
CO

77. Plaintiff s year and a half premeditation of this action is evidenced by his making

nominal donations to the nonprofit corporation in July 2018 and March 2019 in an

attempt to gain a semblance of standing as a donor.

78. Plaintiff has filed frivolous actions against the Defendants in the past.

79. Plaintiff intended to damage Defendants by creating high legal expense in defense of this

and past actions.

80. Defendants have been damaged by Plaintiffs actions, including damage to reputation,

attorneys fees for defense of actions, attorneys fees for defense against Plaintiffs

subpoenas and damages to fundraising capability.

Page 171 of 552



EXHIBIT A-Page 3 of 4
(Plaintiffs 12(b)(6) Motion to Dismiss)

81. Defendants seek damages, including but not limited to attorney's fees, costs of court, and

pray for an order that Plaintiff cannot file future civil actions in South Carolina Courts

unless the pleadings are signed by a licensed South Carolina Attorney.

Abuse of Process

82. Defendants incorporate by reference each of its prior allegations as if incorporated herein.

83. Plaintiff has the ulterior motive of obtaining financial infonnation denied by prior Court

■'Defendant Chad Connelly"

Plaintiff published this action

potential donors to the Defendant Exceptional SC.

m
o
H
JJ
o
Z

o
>

m
D

FOR A FIFTH DEFENSE BY WAY OF COUNTERCLAIM §

o

4^
4^

■D

Order. m

o
z
T)
1—
m
>

84. Plaintiff signed and filed this action requesting an accounting of Exceptional SC after ^

having been denied such information by the Court. ^
85. Plaintiff sent a subpoena to the Hobbs Group seeking the same financial infonnation in g

another action pending before the Court.

86. Plaintiff has the ulterior motive of harassing Defendants.

87. Plaintiff served defendants by Sheriff after or simultaneously while getting Defendants to

agree to accept service.
>88. Plaintiff sent an envelope by mail addressed to "Defendant Thomas Persons" and ^
%
ISJ
o

89. Plaintiff published this action on his blog and sent it by email to parents, schools and o
CO
CD
O
O

90. Plaintiffs commentary on this action on the web alleges malfeasance by Defendants g
Thomas Persons and Chad Connelly in a manner that is defamatory.

91. Plaintiff knows or should know based on the information held by Plaintiff and Plaintiffs

education, expertise and professional licenses that allegations made against Defendants
and public defamatory statements against Defendants are false.

92. Defendants have been damaged by PlaintifFs actions, including damage to reputation,

attorneys fees for defense of actions, attorneys fees for defense against Plaintiffs

subpoenas and damages to fundraising capability.
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EXHIBIT A - Page 4 of 4
(PlaintifTs 12(b)(6) Motion to Dismiss)

93. Defendants seek damages, including but not limited to attorney's fees, costs of court, and

pray for an order that Plaintiff cannot file future civil actions in South Carolina Courts

unless the pleadings are signed by a licensed South Carolina Attorney.

Respectfully Submitted:

m

o
H
:a

O
z

o
>
f-
r-

-<

m

D

TO
O
hO
O

This 4"' Day of March, 2020
Flat Rock, North Carolina

s/Geoffrev K. Chambers

Counsel for Defendants South

Carolina Educational Credit for

Exceptional Needs Children Fund,
Chad Connelly and Thomas Persons

411 Walnut Street, No. 10646

Green Cove Springs, FL 32043
Phone: 864-508-0899

Email: Geoffrey@CPERLGroup.com
SC Bar No.: 78415

O
■pi.

4^

"0

m

O)
m

73
-<

o
c

o

m
>
w
I

o
>
(n
m

N>
o
fo
o
O
TJ
CO
CD
O
O
O
CD
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STATE OF SOUTH CAROLINA

COUNTY OF NEWBERRY

Jefferson Davis, Jr.,

Plaintiff,

vs.

IN THE COURT OF COMMON PLEAS

EIGHTH JUDICIAL CIRCUIT

C.A. NO. 2020-CP-36-00093

Chad Connelly, Tom Persons & South Carolina
Educational Credit for Exceptional Needs
Children Fund,

Defendants.

CERTIFICATE OF SERVICE

I, the undersigned Plaintiff does hereby certify that I have caused to be mailed and/or

otherwise transmitted a copy of the below listed documents to the party shown below, postage

prepaid, on the 27"" day of March, 2020, as follows:

PLEADINGS:

PARTIES SERVED:

MOTION TO DISMISS DEFENDANT'S

COUNTERCLAIM PURSUANT TO RULE 12(B)(6)

Geoffrey K. Chambers, Esq.
CPER Law Group, LLC
411 Walnut Street #10646

Green Cove Springs, FL 32043
g. k. chambers@gmail. com
geoffrey@cperlgroup. com
Connelly, Persons & ECENC Fund

M. Dawes Cooke, Jr. &

Justin Paul Novak

Barnwell Whaley
P.O. Drawer H

Charleston SC 29402

mdc@barnwell-whaley. com
jnovak@barnwell-whaley. com
Connelly, Persons «& ECENC Fund

Jefferson Davis, Jr.
403 McCarter Avenue

Greenville, SC 29615

843-901-8036 (cell)
jeff@apogeetax. com
PLAINTIFF,/'iJOSE

Page 1
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STATE OF SOUTH CAROLINA

COUNTY OF dewberry

JEFFERSON DAVIS, JR.

Plaintiff,
vs.

CHAD CONNELLY, ET AL.

Defendant.

IN THE COURT OF COMMON PLEAS

EIGHTH JUDICIAL CIRCUIT

CASE NO.: 2020 .cP- 36 . 00093

MOTION AND ORDER INFORMATION

FORM AND COVERSHEET

Plaintiffs Attorney:
Jeff Davis, Pro Se
i'\cldrcss *
403 McCarter Avenue, Greenville, SC 29615

Bar No. N/A

Phone:843-901-8036 Fax

E-mail: jeff@apogeetax.com Other:

Defendant's Attorney:
Geoffrey Chambers ^ Bar No

iAddrcss *
411 Walnut St, #10646, Green Cove Springs, FL 32043

Phone: 864-508-0899 Fax

E-mail :geoffrey@cperlgroup.com Other:

0MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and HI)
□form motion, no HEARING REQUESTED (complete SECTIONS H and III)
□proposed ORDER/CONSENT ORDER (complete SECTIONS II and III)

SECTION I: Hearing Information
Nature of Motion: 12(b)(6) Motion to Dismiss Counterclaim(s)
Estimated Time Needed: 20 minutes Court Reporter Needed: [^YES/I I NO

[^Written motion attached
□Form Motion/Order

I hereby move^

SECTION H: Motion/Order Type

?f or action by the-^ourfas set forth in the attached proposed order.

Sigrmtur^f Attoniey'^ fV Plaintiff /□ Defendant Date submitted
March 27 2020

S PAID - AMOUNT: $
□ EXEMPT:

(check reason)
I  I

25.00
SECTION HI: Motion Fee

Rule to Show Cause in Child or Spousal Support
I  I Domestic Abuse or Abuse and Neglect
□ Indigent Status □ State Agency v. Indigent Paidy
I  I Sexually Violent Predator Act □ Post-Conviction Relief
I  I Motion for Stay in Bankruptcy
I  I Motion for Publication □ Motion for Execution (Rule 69, SCRCP)
I  I Proposed order submitted at request of the court; or,

reduced to writing from motion made in open court per judge's instructions
Name of Court Reporter:

I  I Other:
JUDGE'S SECTION

I  I Motion Fee to be paid upon filing of the attached
order.
□ Other:

JUDGE CODE

Date: ,20

Collected by:

CLERK'S VERIFICATION

Date Filed: 20

□ MOTION FEE COLLECTED: $
□ CONTESTED - AMOUNT DUE: $

SCCA 233 (11/2003)
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March 27, 2020

The Honorable Elizabeth P. Folk

Clerk of Court, Newberry County
P.O. Drawer 10

Newberry, SC 29108

RE: Jefferson Davis Ir vs. Chad Connelly, et al

C.A. NO. 2020-CP-36-00093

Dear Ms. Folk:

Please find enclosed an original Motion to Dismiss [and coversheet - Form SCCA
233) for filing in the above referenced matter. Although 1 am an attorney [licensed
in Georgia), 1 am not a member of the SC Bar and am required to file by paper.

Pursuant to my conversation with your office on Friday, March 20, 2020,1 have
enclosed a personal check for the filing fee of $25. 1 commend your office for your
consideration during this health crisis and saving myself and other parties the need
to make a personal trip to the bank to secure a money order for the filing fee.

Finally, please also find enclosed an additional copy of page 1 of the Motion. Please
return a clocked in copy to me via the enclosed self-addressed stamped envelope.

If you have any questions, please feel free to email me dXieff^apogeetax.com or
give me a call at 843-901-8036 [cell).

Sincerely,

Jeff Davis,/A Ma4
403 McCarter Avenue

Greenville, SC 29615

843-901-8036 [cell)
jeff@apogeetax. com

Jeff Davis, 70. MS4 | 403 McCarter Avenue, Greenville, SC 29615 | 843-901-8036 (cell) | jeff@apogeetax.com
Active Member, State Bar of Georgia. Licensed Georgia CPA. Not active or licensed in SC.
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STATE OF SOUTH CAROLINA

COUNTY OF NFWBFRRY

Jefferson Davis, Jr.,

Plaintiff,

vs.

Chad Connelly, Tom Persons & South Carolina
Educational Credit for Exceptional Needs
Children Fund,

Defendants.

IN THE COURT OF COMMON PLEAS

EIGHTH JUDICIAL CIRCUIT

C.A. NO. 2020-CP-36-00093

PLAINTIFF'S RESPONSE IN

OPPOSITION TO DEFENDANTS'

MOTION FOR SANCTIONS

Plaintiff, Jefferson Davis, Jr. ("Plaintiff) respectfully submits the following in

opposition to Defendants' Chad Connelly, Tom Persons & South Carolina Educational Credit for

Exceptional Needs Children Fund ("Exceptional SC") (collectively "Defendants") MOTION

FOR SANCTIONS filed on March 6*, 2020.

For the reasons set forth below, this Court should DENY Defendants' aforementioned

Motion for Sanctions.

PLAINTIFF'S RESPONSE IN OPPOSITION TO MOTION TO DISMISS

Contemporaneous to the filing of this Response, Plaintiff is also filing his Response in

Opposition to Defendants' Motion to Dismiss. Given the interrelated nature of the Motions by

Defendants' and Plaintiffs Reponses in Opposition, an in an effort of judicial economy for the

Court, Plaintiff would incorporate by reference the aforementioned Response in Opposition in its

entirety. Assuming both Motions will be read and ruled on concurrently. Plaintiff does not want

to burden the Court with restating many of the same arguments here.
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PLAINTIFF TRIED TO RESOLVE ISSUE PRIOR TO FILING DJ ACTION

As noted in the PROCEDURAL BACKGROUND of Plaintiff s Response in Opposition

to Defendants' Motion to Dismiss, Plaintiff made every effort to reach out to Defendants directly

through their legal counsel as well as indirectly through the South Carolina Department of

Revenue.

Defendants' legal counsel failed to respond to the detailed analysis and request for

comment / resolution. The Department of Revenue on the other hand appropriately responded and

noted that they had not authorized Exceptional SC to exceed the 2% maximum administrative fee

requirement of S.C. Code Ann. § 12-6-3790(B)(4). Still Defendants refused to respond to plaintiff

and have given all appearances that they are continuing to do whatever they like as it relates to

administrative fees and refusing to comply with the 2% maximum administrative fee cap.

If Plaintiff simply wanted to harass Defendants and embarrass them as claimed, why would

Plaintiff give the Defendants every opportunity to resolve the matter pre-litigation? Plaintiff and

others have always maintained an "open door" policy with Defendants to resolve matters and

disputes. Plaintiff offers constantly, and again in this filing, to meet with Defendants and their

counsel to resolve this and all matters.

Furthermore, it is easy and simple, a few minutes and a few pieces of supporting

documentary evidence, to show Plaintiff, other interested parties and the public, that Exceptional

SC is compliant with the 2% maximum administrative fee cap. It is Defendants that belligerently

refuse to discuss cooperatively.

As the saying goes ... thou doth protest too much
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RULE 11

Rule 11, SCRCP, specifically states that:

"[a] 11 motions filed shall contain an affirmation that the movant's

counsel prior to filing the motion has communicated, orally or in

writing, with opposing counsel and has attempted in good faith to

resolve the matter contained in the motion, unless the movant's counsel

certifies that consultation would serve no useful purpose, or could not

be timely held."

PLAINTIFF COMPLIED WITH SPIRIT OF RULE 11. Although Rule 11 does not

require consultation prior to filing a Declaratory Judgement, Plaintiff in fact did reach out in a

good faith effort to resolve the matter with Defendants prior to filing. Plaintiff went above and

beyond because he would prefer resolution without a public "fight", but Defendants refused to

respond. (See Plaintiffs Response in Opposition to Motion to Dismiss.)

DEFENDANTS DID NOT COMPLY WITH RULE 11 AS TO THEIR MOTION

FOR SANCTIONS. Rule 11 is clear. Parties are to consult prior to wasting the Court's time.

Ironically, Defendants did not comply with Rule 11 themselves and consult with Plaintiff prior to

filing this Motion for Sanctions (or provide a certification).

That fact alone should be sufficient to DENY Defendants' Motion for Sanctions.

PLAINTIFF DOES HAVE STANDING - THUS NO SANCTIONS

Defendant's Motion for Sanctions is also based on the false assumption that Plaintiff as a

donor to Exceptional SC did not have standing. Although the Appellate Courts in South Carolina
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have not addressed this specific issue and set of extenuating facts. Appellate Courts in other

jurisdictions have done so and ruled in favor of donors having standing to sue.

ALTERNATIVE. PLAINTIFF HAS GOOD CAUSE TO ASSUME STANDING

Even if for some reason this Court finds Plaintiff does not have standing to file his

Declaratory Judgment, given the fact that this issue has not been litigated in the SC Appellate

Courts, and Appellate Courts in other states have ruled that similarly situated donors and fact

scenarios would provide Plaintiff standing. Plaintiff had a good faith belief he had standing. Filing

a Declaratory Judgment under these circumstances, regardless of the outcome, was in good faith

and not meant to harass Defendants.

CONCLUSION

Plaintiff gave Defendants every opportunity to resolve a legitimate concern he, other

interested parties and the public have in relation to the "secret" operations of Exceptional SC.

Plaintiff has standing or alternatively reasonably assumed based on appellate case law that he had

standing to bring his Declaratory Judgment action. As such Defendants' Motion for Sanctions

should clearly be DENIED.

Respectfully submitted this 6"' day of April, 2020

Jefferson Davis, Jr.

403 McCarter Avenue

Greenville, SC 29615

843-901-8036 (eell)
jeff@apogeetax. com

PLAINTIFF, PRO SE
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STATE OF SOUTH CAROLINA

COUNTY OF NEWBERRY

Jefferson Davis, Jr.,

Plaintiff,

vs.

IN THE COURT OF COMMON PLEAS

EIGHTH JUDICIAL CIRCUIT

C.A. NO. 2020-CP-36-00093

Chad Connelly, Tom Persons & South Carolina
Educational Credit for Exceptional Needs
Children Fund,

Defendants.

CERTIFICATE OF SERVICE

I, the undersigned Plaintiff does hereby certify that I have caused to be mailed and/or

otherwise transmitted a copy of the below listed documents to the party shown below, postage

prepaid, on the 6"' day of April, 2020, as follows:

PLEADINGS:

PARTIES SERVED:

PLAINTIFF'S RESPONSE IN OPPOSITION TO

DEFENDANT'S MOTION FOR SANCTIONS

Geoffrey K. Chambers, Esq.
CPER Law Group, LL
411 Walnut Street #10646

Green Cove Springs, FL 32043
g. k. chambers@gmail. com
geoffrey@cperlgroup. com
Connelly, Persons & ECENC Fund

M. Dawes Cooke, Jr., Esq. &
Justin Paul Novak, Esq.
Bamwell Whaley
P.O. Drawer H

Charleston SC 29402

mdc@barnwell-whaley. com
jnovak@barnwell-whaley. com
Connelly, Persons & ECENC Fund

Jefferson Davis, Jr.^

403 McCarter Avenue

Greenville, SC 29615

843-901-8036 (cell)
jeff@apogeetax. com
PLAINTIFF, PRO SE
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STATE OF SOUTH CAROLINA

COUNTY OF NEWBERRY

Jefferson Davis, Jr.,

Plaintiff,

vs.

Chad Connelly, Tom Persons & South Carolina
Educational Credit for Exceptional Needs
Children Fund,

Defendants.

IN THE COURT OF COMMON PLEAS

EIGHTH JUDICIAL CIRCUIT

C.A. NO. 2020-CP-36-00093

PLAINTIFF'S RESPONSE IN

OPPOSITION TO DEFENDANTS'

MOTION TO DENY PRELIMINARY

INJUNCTION AND TO DISMISS

THE COMPLAINT

Plaintiff, Jefferson Davis, Jr. ("Plaintiff) respectfully submits the following in

opposition to Defendants' Chad Connelly, Tom Persons & South Carolina Educational Credit for

Exceptional Needs Children Fund ("Exceptional SC") (collectively "Defendants") MOTION

TO DENY PRELIMINARY INJUNCTION AND TO DISMISS THE COMPLAINT filed

on March 4, 2020.

For the reasons set forth below, this Court should deny Defendants' aforementioned

Motion.

POLITICS? NO. IT'S ABOUT ADVOCACY FOR K-12 CHILDREN

Although Defendants have cast this case as a political issue by Plaintiff against certain

parties, nothing could be further from the truth. Plaintiff is not a politician nor a public figure.

Plaintiff is a tax attorney (not a litigator) and a CPA who got involved from a philanthropic

standpoint with K-12 tax credit scholarships in an effort to help children. In 2008 Plaintiff

successfully founded what remains today the 2"*^ largest 501(c)(3) non-profit in Georgia working

under what is now Georgia's $100 million annual tax credit program. In 2013 after returning to
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his home state of South Carolina, Plaintiff, along with his wife, Olga Lisinska, founded the largest

501(c)(3) non-profit in South Carolina, Palmetto Kids FIRST Scholarship Program, Inc. ("PKF"),

working under our states newly passed Educational Credit for Exceptional Needs Children

("ECENC") program. Here in South Carolina, PKF represented 85% of all fundraising and

scholarships issued under the program for the initial three years of the program (July 1, 2013 -

June 30, 2016), until the government and Department of Revenue took over the program effective

July 1, 2016, eliminating all independent 501(c)(3) non-profitsk

It was only after refusing to kowtow and work with certain unethical political operatives

in late 2013 that Plaintiff Davis was dragged kicking and screaming into Defendants and other

parties "world of politics". It was not because of Plaintiff s political agenda or interest, but that of

parties such as the individual Defendants Chad Connelly and Tom Persons, and others. Plaintiff

Davis is not a politician, has never run for political office, he is not a lobbyist, he is not

compensated to run political campaigns, nor is he the owner of a "public relations" firm

representing politicians, special interest or lobbyist principals. Those "political" titles all sit with

Defendants and their associates.^

' South Carolina is the nation's only government run K-12 tax credit scholarship program.
Pursuant to S.C. Code Ann. § 12-6-3790, Exceptional SC is administered by the SC Department
of Revenue and govemed by a five person legislatively appointed board. All other states utilize
independent 501(e)(3) non-profits, as SC did as well for the first three years of the program
(7/1/2013 - 6/30/2016). Approximately 299,050 children receive K-12 tax credit scholarships
annually in the US, with 2,295 children receiving scholarships in South Carolina (less than
0.77%). We should ask ourselves why is SC doing it differently than 99% of the rest of the
nation, and failing miserably at it as well.

^ Mr. Chad Connelly is a former SCGOP statewide Republican Party Chairman, worked for the
National Republican Party, was a candidate for the 5"^ Congressional District in 2017 (getting the
"job" with Exceptional SC immediately after losing that election with a 4'^ place finish), and
currently and previously have been involved with politically oriented 501(c)(3) & 501(c)(4)
organizations. At Exceptional SC, Mr. Connelly has used his position to contract with a host of
related political consultants as opposed to hiring qualified parties to implement the program.
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SIMPLE SOLUTION IS ALL IT TAKES

Although Defendants are spending a great deal of time and energy defending this case,

while at the same time complaining about the defense cost being incurred, this argument is

disingenuous.

Plaintiff is asking for nothing more than promised transparency^. How much has the

organization raised and how much has it spent in administrative expenses - to simply determine if

they have spent more than the 2% maximum administrative fee requirement on themselves and

their friends. These numbers are not confidential and will be eventually disclosed. (The numbers

have to date only been disclosed in totals as Exceptional SC "hides" the specific beneficiaries in a

"Contract Services" line item bucket with no detail as to who received those funds.). The public,

parents and school officials are clamoring for this information as well, especially giving the

failures of Exceptional SC.

leading to the program's continued failures. Mr. Tom Persons is also a full-time political
operative, his business partner is a registered SC lobbyist, and he is also a principle in a "public
relations" firm that upon information and belief contracts with lobbyist principals. Although Mr.
Persons has legal and fiduciary responsibilities to Exceptional SC and its beneficiary children,
families and schools, he is financially conflicted based on his business interest and family
members receiving scholarships from the organization and working for one of the beneficiary
school.

^ On July 29, 2016, immediately after the government takeover of the program, Tom Persons
and then Director of the Department of Revenue published an Op Ed promising unprecedented
transparency. Instead Exceptional SC and the Department of Revenue has fought nearly every
request for the most basic transparency - including this matter.
htWs://www.postandcourier. com/ovinion/new-rules-aid-education-for-syecial-
needs/article 2e8flbl5-ecb3-544c-9ddl-4e0dc44c8fc7.html

In calendar year 2019, the Department of Revenue has reported that Exceptional SC only raised
$4,547,101.10 of the available $12 million of available 2019 tax credits. The organization
blames changes in the IRS tax code, however other states have not experienced this problem.
Georgia for example raised their entire $100 million tax credit limit in 2019. Others states have
had similar success as well, including nearly a billion dollars raised in Florida alone.
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Furthermore, Plaintiff has offered on numerous occasions before filing this Declaratory

Judgment action (see Procedural Background below), and after - including in open court on March

5^*^, 2020 - to sit down and resolve this matter. Defendants however seek to hide this transparency.

PROCEDURAL BACKGROUND

On January 9*'', 2020, Plaintiff Davis sent a Freedom of Information Act (FOIA) request

to the South Carolina Department of Revenue ("DOR" or "Department") seeking a copy of the

annual report the Department is required to produce by "January fifteenth of each year" pursuant

to S.C. Code Ann. § 12-6-3790(B)(5). See Exhibits A (law) & B (FOIA request). This report is

one of a very few state government reports that has not been available online and DOR has refused

to publish this report on their dedicated Exceptional SC website located at

https://dor. sc. sov/exceptional-sc. As such. Plaintiff Davis has had to annually (for the past 3

years) submit a FOIA request to get a copy of this report so that he can in turn share the report

with approximately 2,500 parents & school officials all across SC.

On January 17*'', 2020, the South Carolina Department of Revenue in response to the

above FOIA request, mailed Plaintiff Davis a copy of the January 15*'', 2020 above noted report.

See Exhibit C (cover letter) & D (report).

Additionally, in calendar year 2020, the Department of Revenue has reported that Exceptional
SC has only raised $347,382.41 in tax credits as of February 29, 2020, while the Georgia
Department of Revenue reported that $81.8 million was raised in the first seven days of 2020
under its $100 million program.

Over the past 3 years since the government takeover of the program. Exceptional SC has been
independently rates as one of the worst K-12 tax credit scholarship programs in the nation,
receiving an F (2016-17), F(2017-18) and D- (2018-19) by the American Legislative Exchange
Council. https://www.alecreportcard. ors/state/sc/ or
https://www.palmettokidsfirst.ors/2019/l l/alec-sives-not-so-exceptional-sc-a-d-for-2018/. This
is all before the unprecedented failures of Exceptional SC in the 2019-2020 school year.
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On January 24"", 2020, Plaintiff Davis sent an email to legal counsel for Defendant

Exceptional SC, Mr. Geoffrey Chambers, entitled "URGENT: ECENC Fund - Misappropriation

of Funds". See Exhibit E. No response was ever received from Exceptional SC.

Also on January 24"", 2020, Plaintiff Davis sent a FOIA request to the Department of

Revenue bringing this violation of the 2% maximum administrative fee requirement to DOR's

attention. See Exhibit E. It has become a standard practice over the prior three years to submit

FOIA requests to the Department to:

1. formally inform the Department of inappropriate actions by Exceptional SC

staff (i.e., incorrect technical tax statements, data breaches, false claims, etc.)

and

2. have the Department step in and correct the actions of Exceptional SC and its

staff.

On February 4"*, 2020, the South Carolina Department of Revenue responded to Plaintiff

Davis' January 24, 2020 FOIA request stating that "at no time has it authorized or opined that

administrative expenses could exceed two percent." See Exhibit G.

On February 12"", 2020, given Department's 2/4/2020 FOIA response. Exceptional SC's

failure to respond to Plaintiff Davis' 1/24/2020 inquiry for explanation, and pursuant to

conversations with other parties also concemed that Exceptional SC had violated the 2% maximum

administrative fee requirement. Plaintiff Davis filed his Complaint for Declaratory Judgment

& Injunctive Relief.

SERVICE OF PROCESS: After filing this Declaratory Judgment action on 2/12/2020,

Plaintiff proceeded to have Defendants served via the Newberry and Richland Sheriffs offices, as

well as emailing a copy of the action directly to legal counsel for Defendant Exceptional SC, Mr.
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Geoffrey Chambers on February 18"^, 2020. See Exhibit H. Plaintiff once again offered to discuss

the matter by specifically stating "[a]lways open to sitting down and discussing resolution with

your clients if they are ever interested." This offer to discuss resolution was ignored. Plaintiff has

continued to offer to discuss resolution, which Defendants have refused.

On February 24*'', 2020, Plaintiff Davis filed his Motion for Immediate Temporary

Restraining Order and Notice of Motion and Motion for Temporary Injunction. Plaintiff

Davis did not file this TRO immediately upon filing his Declaratory Judgment as he wanted

Defendants to have NOTICE and be able to answer / explain their actions.

On February 27"', 2020, Plaintiff Davis' request for an emergency TRO, without notice,

was denied due to the fact that "this situation does not appear to be one which is appropriate for a

restraining order, without notice" with instruction to "contact Judge Hoeker's office to request a

hearing on a preliminary injunction, after notice."

On March 4*^ 2020, Defendants filed their MOTION TO DENY PRELIMINARY

INJUNCTION AND TO DISMISS THE COMPLAINT.

On March 5"", 2020, a hearing was held in this action before Judge Hoeker in Greenwood

on Plaintiffs request for a preliminary injunction.

On March 2020, Defendants filed their MOTION FOR SANCTIONS.

Today, April 6"', 2020, Plaintiff files this Response in Opposition. Pursuant to Judge

Hoeker's instructions from the bench on March 5"', Defendants will have 10 days to file any

additional reply.
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THIS IS "ONLY" A DECLARATORY JUDGMENT ACTION

It should be noted that this action is not a traditional civil lawsuit. Plaintiff is only seeking

an interpretation from the Court as to the meaning of certain statutory language related to the 2%

maximum administrative fee requirement of S.C. Code Ann. § 12-6-3790(B)(4). Plaintiff is only

asking that the Court ensure that Defendants comply with the law as written and as interpreted by

the Court. Defendants have refused to sit down with Plaintiff and others to discuss the matter.

Plaintiff is not willy-nilly suing Defendants for any personal financial gain.

OTHER LAWSUITS - NOT RELEVANT

Although seemingly irrelevant to this matter of a Declaratory Judgment, Defendants have

attempted to "confuse" this matter with discussions of other cases involving the parties. Instead

of simply showing this court and the public that they have not violated the 2% maximum

administrative fee requirement of S.C. Code Arm. § 12-6-3790(B)(4), Defendants are throwing the

kitchen sink at this case in an apparent effort to confuse the very simple issues being brought to

the Court's attention.

In fact, Defendants go so far as to misinform this Court by stating Plaintiff "has filed two

other unsuccessful lawsuits against Exceptional SC". See Motion, Page 3.

The EOIA CASE {Jefferson Davis, Jr. v. South Carolina Educational Credit for

Exceptional Needs Children Fund. Civil Action No. 2017-CP-40-06976) is currently on appeal.

That case however is victim of and the unintended consequence of the S.C. Supreme Court's 2018

reversal of DomainsNewMedia.com, LLC v. Hilton Head Island-Bluffton Chamber of Commerce,

814 S.E.2d 513 (S.C. 2018). The DomainsNewMedia, com case is one of the most controversial

cases of 2018 with substantial commentary challenging the analysis precisely for the reason
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Exceptional SC was ruled by the trial court as not subject to FOIA. There was also a well-reasoned

dissent from Justice Few which is expected to be the basis for clarification and distinction of the

DomainsNewMedia.com case in the coming years and in the applicable FOIA CASE..

The second case, the WEAVER CASE {Jefferson Davis. Jr. v. Ellen Weaver et al.. Civil

Action No. 2018-CP-40-02425) is a traditional civil complaint with defamation per se, invasion

of privacy through publication, negligence, intentional infliction of emotional distress,

piercing the corporate veil, and civil conspiracy causes of action - ALE REMAINING - having

survived an initial 12(b)(6) Motion to Dismiss. Exceptional SC was (temporarily) dismissed on a

technical service deadline issue, nothing to do with the merits of the case. This technical service

issue is currently being appealed and in final briefings before the SC Court of Appeals. The ease

has not been dismissed and is ongoing. Only diseovery has been stayed pending resolution of the

appeal so that we can determine if there will be 2 defendants or 33.

These two cases have not been "unsuccessful" as Defendants incorrectly and falsely

characterized them, but are simply working their way through the legal system. Defendants also

have argued that other courts have "denied" Plaintiff the information he seeks in this ease. This is

not the case either. No subpoena has been denied, nor any discovery requests - simply stayed

pending appeal. Although irrelevant to this simple Declaratory Judgment, Plaintiff felt compelled

to address these claims for the Court's background information.

DEFENDANT'S MOTION TO DISMISS - 12(BRD. (2k (31 & (61

Defendants in their Motion to Deny Preliminary Injunction and to Dismiss the Complaint

state that they "move to dismiss Plaintiffs Complaint pursuant to Rules 12(b)(1), (2), (3) and (6),

SCRCP". See March 4"', 2020 Motion, Page 1. Just to address this teehnical issue and for the
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Court's information, nothing in Defendant's Motion appears to address 12(b)(1) lack of

jurisdiction over the subject matter, 12(h) (2) lack of jurisdiction over the person, or 12(b)(3)

improper venue. Defendant's claims appear to completely center around their incorrect claim that

Plaintiff lacks STANDING, a 12(b)(6) issue if anything.

STANDARD OF REVIEW - PRO SE FILINGS

Plaintiff would like to remind the Court that he is a pro se litigant. Pro se complaints are

held to a less stringent standard than those drafted by attorneys. Gordon v. Leeke, 574 F.2d 1147,

1151 (4th Cir. 1978). In fact, a federal district court is charged with liberally construing a

complaint filed by a pro se litigant to allow for the development of a potentially meritorious case.

See, e.g., Erickson v. Pardus, 551 U.S. 89, 94 (2007). This mandated liberal construction afforded

to pro se pleadings means that if the court can reasonably read the pleadings to state a valid claim

on which the plaintiff could prevail, it should do so.

PLAINTIFF HAS STANDING

Defendants do not appear to agree that a valid controversy exists, that Plaintiff has

adequately plead his case ... but that the matter should be dismissed solely for a lack of standing.

Plaintiff has standing as discussed below, and as such Defendants Motion to Dismiss should be

denied.

Yes, Defendants are correct that "generally" a donation to a traditional non-profit is a one

way transaction and a donor would not have standing to sue. Defendants extensively argue that

Plaintiff lacks standing because he is not the Attorney General of South Carolina or a director /
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member of Exceptional SC. That is the quick and easy analysis, but incorrect analysis in that

Exceptional SC is NOT a traditional non-profit.

Defendants have not looked at the next step in that analysis. Although this specific issue

has not been litigated in the South Carolina appellate courts, it has been analyzed in the appellate

courts of other states in reversals of trial courts that only looked at the initial step of the analysis.

LB. Research & Educ. Found, v. Ucla Found., 29 Cal.Rptr.3d 710, 130 Cal.App.4th 171 (Cal.

App. 2005) (in reversing the lower court, the appellate court held that the donor had standing to

pursue the action against the donee under both the principal of #1 a contract subject to a condition

subsequent, as well as #2 a charitable trust.) Smithers v. St. Luke's-Roosevelt Hosp. Ctr., 723

N.Y.S.2d 426, 281 A.D.2d 127 (N.Y. App. Div. 2001) (in reversing the lower court, the appellate

court held that the estate of the donor of a charitable gift has standing to sue the donee to enforce

the terms of the gift.)

What makes Exceptional SC different than the traditional non-profit and why do

ALL DONORS to Exceptional SC have standing? It is very simple.

First, Exceptional SC actively solicits donations (as documented in Plaintiffs initial

pleadings) by using the claim that it will allocate at least 98% of all donations to scholarships. It

is a verbal contract with all donors and a binding contract subject to a condition subsequent.

If those donor solicitations are not enough. Exceptional SC is also legally bound by the

requirements of S.C. Code Ann. § 12-6-3790(B)(4) which requires that Exceptional SC adhere to

the 2% maximum administrative fee requirement. Exceptional SC solicits donations under the

terms of S.C. Code Ann. § 12-6-3790(B)(4) and donors reasonably rely upon the plain language

terms of the statute in forming a binding contract subject to a condition subsequent between the

two parties. Standard contract law give all donors to Exceptional SC standing.
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Furthermore, Exceptional SC accepts donations as a charitable trust pursuant to the terms

of its donor solicitations (at least 98% will go to scholarships) and the express terms of S.C. Code

Ann. § 12-6-3790(B)(4). Standard trust law gives all donors to Exceptional SC standing.

Defendants have admitted that Plaintiff is a donor to Exceptional SC. Given all donors

have standing to sue, Plaintiff has standing in this case.

HARM

Defendants also raise the issue of harm to Plaintiff. Plaintiff is harmed in the respect that

he and others donated to Exceptional SC with the binding expectation that at least 98% of

Plaintiff s donation would go directly to scholarships. Plaintiff had other options to contribute to

scholarships, including going directly to a beneficiary school or simply give 100% of the funds to

a child in need. Defendants mislead Plaintiff by publicly stating in its donor solicitations that at

least 98% of all donations would go to scholarships. Plaintiff also reasonably relied upon S.C.

Code Ann. § 12-6-3790(B)(4) to force compliance with the 2% maximum administrative fee

requirement.

FALSE AFFIDAVIT(S)

Defendants also put forth no evidence to support their claims for dismissal. Defendants

provided this Court, in support of its Motion, two affidavits. Although sworn affidavits are

typically given a weight of truth and fact, these two affidavits are particularly troubling and warrant

further investigation.

CONNELLY AFFIDAVIT. The March 4"', 2020 Connelly affidavit is most troubling in

that Mr. Connelly swore to this honorable Court that "[i]n the past 21 days Exceptional SC has
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raised approximately $1,045,000 in donations." Yet, pursuant to a FOIA request sent to the

Department of Revenue by Plaintiff, the Department has officially published that as of February

29*'', 2020, Exceptional SC has only raised $347,382.41. https://dor.sc.sov/exceptional-sc This is

not a minor rounding error.

Not only has Mr. Connelly substantially lied in a sworn affidavit to this Court, Mr.

Connelly as a fundraiser for Exceptional SC has also violated S.C. Code Ann. § 33-56-120(A) of

the SC Solicitation of Charitable Funds Act which states "[i]n connection with the solicitation of

contributions or the sale of goods or services for charitable purposes, a person shall not

misrepresent or mislead, knowingly and wilfully, a person by any manner, means, practice, or

device."

We can not rely upon Mr. Connelly's affidavit for evidence in this case.

DOR AFFIDAVIT. The Department of Revenue also submitted a sworn affidavit for a

Department employee. Although Plaintiff has been involved in this program since 2013, Plaintiff

has never heard of this person or their involvement in the program. Affiant is not a CPA or a

lawyer and can not make legal and accounting conclusions of law in his affidavit. For nearly 7

years Plaintiff has interfaced with senior DOR staff and general counsel related to this program,

so an affidavit from a "new" party is extremely suspect when professional staff has always been

involved in the past. This is especially true when he is swearing to items purporting to have been

"[f]rom its inception".

Furthermore, the DOR Affiant references "numbers" from Exceptional SC's financial

statements created by The Hobbs Group, P.A. that do not match what Affiant purports the numbers

to be. Affiant claims the "Unrestricted" net asset balance line item on the financial statements
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represents unused fees available for Exceptional SC to use in the future. Although the first year

(6/30/2017) financial statement coincidentally matches the underspent 2% maximum

administrative fee for that year, the following two years do not. This reported "Unrestricted" net

asset balance does not foot (aka "add up") to any unused 2% maximum fee.^ Perhaps this and the

fact that Exceptional SC is a CASH BASIS TAXPAYER (see discussion below) explains why

Defendants used an unqualified Affiant from the Department of Revenue to provide this Court

with a sworn affidavit purporting to evidence that Defendants did not violate the 2% maximum

administrative fee requirement of S.C. Code Ann. § 12-6-3790(B)(4). A qualified professional

would not have sworn to such a technically incorrect statement.

We can not rely upon the unqualified DOR Affiant's affidavit for evidence in this case.

EXCEPTIONAL SC IS A CASH BASIS TAXPAYER

Defendants have also newly brought up a claim that they can carry-forward unused 2%

maximum administrative fee cap year-to-year. As stated above, The Hobbs Group, P.A. prepared

financial statements do not even track an unused 2% maximum cap (except for coincidentally the

first year). The Hobbs Group, P.A. financial statements as well as Exceptional SC's Form 990

IRS tax return specifically states that the entity is a CASH BASIS TAXPAYER. Cash basis

taxpayers do not have "reserves" that can be carried over year-to-year - by definition. Exceptional

SC does not have accrual base book or tax accounts and as such there cannot be any carryforward

of unused 2% maximum administrative fee cap.

^ Plaintiff does not agree or concede that the unused 2% maximum fee cap can be carried over
year-to-year. See discussion. No other state or non-profit working under similar K-12 tax credit
scholarship programs allow participants to carry-forward unused fees. Basically you must use it,
or lose it.
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STATUS QUO WILL BE MAINTAINED

Defendants argue that Plaintiff seeks to alter, not maintain the status quo. This argument

makes no logical sense. Plaintiff only asks for Defendant to follow the law of the 2% maximum

administrative fee requirement of S.C. Code Ann. § 12-6-3790(B)(4). Following the law is and

should be the status quo. If Plaintiff wants to alter anything it is to get Defendants to stop breaking

the law.

NO DEPOSIT NECESSARY

As discussed above as it relates to maintaining the status quo of following the law, no

deposit for potential damages is necessary. Again, Plaintiff is asking this Court to make sure

Defendants follow the law. If Defendants follow the law as to the maximum 2% maximum

administrative fee requirement Plaintiff asks, it is impossible to have damages.

CONCLUSION

Plaintiff has standing and Defendants' Motion to Dismiss should clearly be DENIED and

the litigation to be engaged to ensure that Defendants are complying with the 2% maximum

administrative fee requirement of S.C. Code Ann. § I2-6-3790(B)(4).

Respectfully submitted this 6"* day of April, 2020.

Jefferson Davis, Jr.

403 McCarter Avenue

Greenville, SC 29615
843-901-8036 (cell)
jeff@apogeetax. com

PLAINTIFF, PRO SE
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STATE OF SOUTH CAROLINA

COUNTY OF NEWBERRY

Jefferson Davis, Jr.,

Plaintiff,

vs.

IN THE COURT OF COMMON PLEAS

EIGHTH JUDICIAL CIRCUIT

C.A. NO. 2020-CP-36-00093

Chad Connelly, Tom Persons & South Carolina
Educational Credit for Exceptional Needs
Children Fund,

Defendants.

CERTIFICATE OF SERVICE

I, the undersigned Plaintiff does hereby certify that I have caused to be mailed and/or

otherwise transmitted a copy of the below listed documents to the party shown below, postage

prepaid, on the 6"' day of April, 2020, as follows:

PLEADINGS: PLAINTIFF'S RESPONSE IN OPPOSITION TO MOTION TO

DENY PRELIMINARY INJUNCTION AND TO DISMISS THE

COMPLAINT MOTION TO DISMISS

PARTIES SERVED:

Geoffrey K. Chambers, Esq.
CPER Law Group, EE
411 Walnut Street #10646

Green Cove Springs, FL 32043
g. k. chambers@gmail. com
geoffrey@cperlgroup. com
Connelly, Persons & ECENC Fund

M. Dawes Cooke, Jr., Esq. &
Justin Paul Novak, Esq.
Bamwell Whaley
P.O. Drawer H

Charleston SC 29402

mdc@barnwell-whaley. com
jnovak@barnwell-whaley. com
Connelly, Persons & ECEI

Jefferson Davis, Jr.
403 McCarter Avenue

Greenville, SC 29615

843-901-8036 (cell)
jeff@apogeetcix'.com
PLAINTIFF, PRO SE
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EXHIBIT B

January 9, 2020

VIA US Mail & Fax (803-896-0151)

SC Department of Revenue - Taxpayer Advocate

Attn: Jean Punches

PO Box 125

Columbia, SC 29214

RE: FREEDOM OF INFORMATION ACT REQUEST

Dear Ms. Punches:

Section 12-6-3790 (J) requires a Department of Revenue "report" by January 15^^ 2020.
See below.

(J)(1) The department shall conduct a comprehensive study of the Exceptional Needs Tax Credit program. The study must
examine the following:

(a) the allocation of scholarship funds and tax credits among students, including the effect of funding limitations on the addition of
new participants; the demographic and socio-economic data of the participants and their families, including the distribution of
scholarship funds by income ranges, to be determined by the department, of scholarship recipients, and their legal guardians, as
applicable; and the geographical distribution of the participants, in reporting the information required by this subitem, the
department shall protect and may not display any personally identifiable inforiTiation of scholarship recipients, their families or legal
guardians, or taxpayers;

(b) the distribution of scholarship funds among all eligible schools; and

(c) any other aspect of the program that the department determines would be relevant and useful in making future policy
decisions in regard to the program and its continued existence or expansion.

{2} The department shall submit a report of its study to the General Assembly no later than January fifteenth of each year."

Pursuant to the South Carolina Freedom of Information Act, § 30-4, and 5 U.S.C. § 552, 1

request that you mail me a copy of the following public records:

• The above referenced "report" due no later than January IS'*", 2020, and any
associated correspondence, cover letters, compilation, review, or audit. If the

report has not yet been submitted to the General Assembly, please provide as
soon as it is complete.

To that extent, please produce responsive documents in their entirety, including all

attachments, enclosures, and exhibits but excluding drawings. In the event you

determine that a requested document contains material or information within the

statutory exemptions to mandatory disclosure, I request that you review such material
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for discretionary disclosure. Similarly, in the event you determine a document contains

material or information within the statutory exemptions to mandatory disclosure, I

request, in accordance with the provisions of § 30-4-40(b), you produce any and all

reasonably segregable portions of such document.

Please produce responsive documents as gathered on a weekly basis until all documents

have been produced. Documents should not be withheld pending complete fulfilment of

this request.

if you determine that any or all documents responsive to any individual requested item

(or portion thereof) cannot or have not been disclosed or specifically identified and

withheld under the claim of authority, 1 request specific written confirmation of such

fact, in the event you determine you have no document responsive to an individual

request item {or portion thereof), I request specific written confirmation of that fact.

This request constitutes notice of demand for production of all described documents. If,

for any reason, you determine that you will not send me any document or portion

thereof, or that this request will not, in whole or in part, be complied with, I request

prompt notice of any action taken. In addition, I request such notice include complete

identification of the withheld documents or portions thereof by title, author, date,

nature of such material, and a thorough explanation of all legal and factual bases for your

determination to deny disclosure. I request that in responding to this request you adhere

to the time limitations set forth in§ 30-4-30(c).

This request for disclosure of these public records is primarily to benefit the general

public; I request that you waive the fees, if any, pursuant to§ 30-4-30(b).

I will pay the reasonable and direct costs of locating and reproducing the requested
public records to the extent required by § 30-4-30(b). I have included a $5 deposit, but
request prior notice should you determine that such costs will exceed $10.

Best,

/

Jeff Davis, JD, mba

403 McCarter Avenue

Greenville, SC 29615

843-901-8035 (cell)

jGff@ apogeetax. com
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STATE OF SOUTH CAROLINA

DEPARTMENT OF REVENUE

OFFICE OF THE GENERAL COUNSEL

EXHIBIT C

300A Outlet Pointe Blvd.

Columbia, SC 29210

Joe S. Dusenbury, Jr.
PC Box 125

Columbia, SC 29214-0580

January 17, 2020

R. Jefferson Davis, Jr.
403 McCarter Ave.

Greenville, SC 29615

Re; Freedom Of Information Act Request Dated January 9, 2020

Dear Mr. Davis;

This will acknowledge receipt of your Freedom of Infonnation Act Request dated January 9,2020.
The docmnent you requested is attached, along with a copy of your request. Also enclosed is your
original check.

Sincerely,

Joe S. Dusenbury Jr.
General Counsel

JSDJr;wcg
Enclosures
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EXHIBIT D - Page 1 of 26

SOUTH CAROLINA

DEPARTMENT OF REVENUE

2018-2019 REPORT OF

EDUCATIONAL CREDIT

FOR EXCEPTIONALNEEDS

CHILDREN PROGRAM

South Carolina Department of Revenue

JANUARY 15, 2020

dor.sc.gov

300A Outlet Pointe Boulevard

Columbia, SC 29210
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The following report was prepared in accordance with Act 247 of 2018 regarding the

Educational Credit for Exceptional Needs Children (ECENC) program. The data and
information contained in this report are from Fiscal Year 2019 (FY19) and were provided
by the South Carolina Department of Revenue (SCDOR), the South Carolina Education

Oversight Committee (EOC), and Exceptional SC.

The ECENC program was reorganized under a proviso in 2016 to better serve South

Carolina's exceptional needs students. In 2018, the program was codified under Act 247.

SOUTH CAROLINA

DOR
DEPARTMENT OF REVENUE

SOUTH CAROLINA DEPARTMENT OF REVENUE

In concert with Exceptional SC, the SCDOR assists in record keeping, account

management, and disbursing grants awarded pursuant to Act 247.

The SCDOR implements and oversees the tax credit for Exceptional SC donors.

The SCDOR develops and implements a process for eligible parents to reserve, apply,

and receive the ECENC Parental Tax Credit.

SC EDUCATION
OVERSIGHT COMMITTEE

SOUTH CAROLINA EDUCATION OVERSIGHT COMMITTEE

The EOC determines the eligibility of schools to participate in the ECENC program.

Once a school is designated as eligible, it must submit an annual compliance audit
to maintain eligibility.

The EOC establishes an advisory committee, including parents, representatives

of independent schools, and independent school associations, to provide
recommendations to the EOC on assessment reporting and other matters

as requested.

EXCEPTIONAL SC

EXCEPTIONAL SC

Exceptional SC is a 501(c)(3) that provides scholarship grants to exceptional needs
students in South Carolina to attend credentialed private schools.

Exceptional SC fundraises, accepts and reviews student grant applications, and
awards scholarship grants based on a number of criteria. Students who are
awarded the scholarship must attend a school that the EOC has approved for
program participation.
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EXCEPTIONALSC

Exceptional SC is dedicated to supporting exceptional needs students and families
in South Carolina.

To be eligible for a scholarship from Exceptional SC, students must be residents of

South Carolina, be eligible to attend a public school, complete an application with
proof of disability (Medical/Professional Form or Educator Eligibility Form), and
must attend an HOC approved school. Per legislation, scholarships are awarded to
incumbents (students who have previously participated in the program) first and
then to students who are new to the program.

$12,000,000
tax year

2018

donations

628
individual and

corporate donors

$1.9^108
av»'rdge

donation

2,295
scholarship

recipients
{657 new and

1,638 incumbent)

116
school recipients

average

scholarship grants
per school

$11,834,656
scholarship grants

disbursed

$6,857
average incumbent

scholarship grant

$600
average

new student

scholarship grant

Board Members

Board Chair,

Mr. Thomas Persons,
President & CEO, South

Carolina Technology Alliance

Mr. Michael Acquilano,
Director, South Carolina

Catholic Conference

Mr. Edward Earwood,
Executive Director, South

Carolina Association of

Christian Schools

Mrs. Betsy Fanning,
Head of School,

Trident Academy

Dr. Spencer Jordan,
Director, South Carolina

Independent School

Association

Executive Director

Chad Connelly

Data provided by Exceptional SC.
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DONOR TAX CREDIT

5 "J

Individuals and corporations vwho pay South Carolina taxes are eligible to donate

to the Exceptional SC 501(c)(3) scholarship fund. Donations to Exceptional SC

are claimed as state tax credits.

South Carolina

individuals and/or

businesses make

a donation to

Exceptional SC.

SC1120TC

SC104QTC

Donors complete

the Exceptional SC

Donation Form,

and Exceptional SC
notifies the SCDOR

of the donation.

The SCDOR confirms

the credit amount,

provided the statewide

$12 million cap has
not been met.

Donors claim the

credit amount with

their SC income taxes

using SC1040TC or

SC1120TC (code 057).

Donors are:

- Eligible to claim a dollar-for-dollar credit on state income tax liability

- (or) Entitled to a tax credit against bank taxes imposed pursuant to Chapter 11, Title 12

- Limited to a maximum credit claim that is 60% of their one-year tax liability

- Not allowed to designate a specific student or school as beneficiary

- Limited by a first come, first served annual statewide cap of $12 million

$19,108
average gift

per donor

rm28
individual and

corporate donors

100% of the statewide cap met

Data provided by the SCDOR.
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PARENTAL TAX CREDIT

Paqe 6 of 26
-ij

Parents or guardians of exceptional needs students attending eligible schools

can apply for a refundable Parental Tax Credit toward their South Carolina

income tax bill. Parental Tax Credits can only be claimed for actual out-of-pocket

spending on tuition, up to $11,000. There is a statewide cap of $2 million in
credits, reserved on a first come, first served basis.

[A

Parents make their

payment to an

eligible school for an
exceptional needs

student's tuition.

TC-57A

Parents complete and

submit Form TC-57A to

the SCDOR to request
a Parental Tax Credit.

Parents should retain

documentation of their

child's eligibility for

their own records.

The SCDOR confirms

the "reservation" of a

Parental Tax Credit, so

long as the statewide

$2 million cap has not
been met.

ah
When the family files

SC income taxes, the

Parental Tax Credit

amount is used to

complete Form 1-361.

$4,881,687.75 credits applied for
HHHHHHHi■HHHHHHHi

410 1 $4,878
applicants ■ recipients 1average amount

per recipient

hhhhhhhhII ■
$2 million credits approved

Data provided by the SCDOR.
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STUDENTS

rXHIBiT D r .,^0 /

Act 247 calls for reporting demographic and socio-economic data of participants
and their families, including the distribution of scholarship funds by income

ranges. Collection of socio-economic data began for the 2018/2019 school year.
All information below was reported by applicants.

PARENTAL TAX CREDIT RECIPIENTS

Data reported by applicants on TC-57A (credit application)

Household Income

Range

# of

Recipients

$0-50,000 41

$50,001-100,000 71

$100,001-150,000 88

$150,001-200,000 51

$200,001-250,000 34

$250,001-300,000 50

$300,001+ 75

SCHOLARSHIP RECIPIENTS

Data reported by applicants on schol

Household Income

Range

#of

Recipients

$0-50,000 493

$50,001-100,000 715

$100,001-150,000 499

$150,001-200,000 202

$200,001-250,000 153

$250,001-300,000 96

$300,001+ 159

Ages,: ' # of Students

5-10 156

11-15 198

16+ 54

No response 2

254 mate

$5,060
avg. est. additional

expenses from caring for
exceptional needs child

average number
of children in

household

-5?
L £ ge number of

exceptional needs
children in household

*Ages • ■ #of Students

5-10 not available

11-15 not available

16+ not available

No response not available

1,329 male

721 female

$10,000
avg. est. additional

expenses from caring for
exceptional needs child

J1e number of
xcepbonal needs

children in household
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SCHOOLS
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Schools apply to the EOC to participate in the ECENC program. A list of eligible
schools is available on the EOC's website (eoc.sc.gov).

In order to receive an Exceptional SC scholarship
grant for an exceptional needs student, the school

must: be a private primary or secondary school

physically located within South Carolina; not

discriminate on basis of race, color, or national origin
in their admission of students; use a curriculum

which includes courses listed in state diploma
requirements; use national or state standardized

testing and provide test scores to the EOC; have

physical facilities that meet local, state and/or

federal laws; be a member of SACS, SCACS, Palmetto
Association of Independent Schools, and/or SCiSA;

and complete an annual compliance audit.

Each year, private schools Interested in participating
in this program must apply for eligibility with the
EOC. This application process helps protect students

and families by ensuring schools meet and continue

to meet the program eligibility requirements.
To be considered for eligibility, a school must

initially provide the EOC with: information on the

school's eligibility, assessment score data from the

previous school year, the number of grants received

in the previous school year, a copy of an audit of the

organization's financial statements, and a Statement
of Services with information on the services and/or

resources exceptional needs students receive and

what needs those services are geared toward.

123 eligible schools

counties with

at least one

eligible school

94%
of eligible

schools enrolled

scholarship

recipients

116 schools received funding

Data provided by the EOC and Exceptional SC.
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GRANTS BY SCHOOL

The HOC approved the following schools to participate in the Exceptional SC

program for FY19. All eligible applicants received grant funding.

ELIGIBLE SCHOOL HAVING RECEIVED NUMBER OF VALUE OF

SCHOLARSHIP GRANTS GRANTS ISSUED GRANTS ISSUED

Addiestone Hebrew Academy <10 $15,266.50

Anderson Christian School 24 $106,400.00
Ascent Christian Academy <10 $5,750.00
Ashley Hall <10 $61,332.00
Ben Lippen School 32 $169,307.25
Bishop England High School 60 $356,707.00

Blessed Sacrament School 16 $72,845.00

Bob Jones Academy 26 $56,687.75
Calhoun Academy <10 $600.00
Calvary Christian School - Greer 19 $70,241.75
Calvary Christian School - Myrtle Beach <10 $6,090.00
Camden Military Academy <10 $22,400.00
Camperdown Academy 175 $1,168,613.25
Cardinal Newman School 81 $525,678.00

Chabad Jewish Academy <10 $24,700.00

Charleston Collegiate School 11 $56,463.00
Charleston Day School <10 $20,000.00

Cherokee Creek Boys School <10 $10,000.00

Christ Church Episcopal School 98 $627,157.00

Christ Our King-Stella Maris Catholic School 30 $86,890.00

Clarendon Hall School <10 $2,000.00

Coastal Christian Preparatory School <10 $9,224.00

Colleton Preparatory Academy 36 $122,516.00

Covenant Classical Christian 13 $20,831.00

Cross School 10 $38,353.00

Crown Leadership Academy 18 $55,067.00

Cutler Jewish Day School <10 $45,797.50

Divine Redeemer Catholic School <10 $20,329.00

Einstein Academy 37 $154,160.00

First Baptist School of Charleston <10 $15,166.00
Five Oaks Academy <10 $15,748.00

Glenforest School 34 $158,311.25

Grace Christian School <10 $15,163.00

Greenwood Christian School <10 $6,918.00

Hammond School 27 $115,919.50

Hampton Park Christian School 32 $69,006.50

Data provided by Exceptional SC.
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ELIGIBLE SCHOOL HAVING RECEIVED NUMBER OF VALUE OF

SCHOLARSHIP GRANTS GRANTS ISSUED GRANTS ISSUED

Harvest Community School <10 $7,500,00
Hawthorne Christian Academy <10 $13,100.00
Heathwood Hall Episcopal School 26 $131,839.25
Heritage Academy <10 $8,630.00
Hidden Treasure Christian School 42 $296,600
Hilton Head Christian Academy 34 $267,124.00
Hilton Head Preparatory School <10 $55,806.00
Holy Trinity Catholic School <10 $34,755.00
HOPE Academy 75 $543,362.00
Hope Christian Academy 12 $76,825.00
John Paul II Catholic School 23 $111,823.00
Laurence Manning Academy <10 $16,960.00
Lowcountry Preparatory School <10 $5,700.00
Mason Preparatory School 15 $74,250.00
Mead Hall Episcopal School <10 $18,100.00
Miracle Academy Preparatory School 42 $220,200.00
Mitchell Road Christian Academy 20 $78,937.00
Montessori Academy of Spartanburg <10 $8,874.00
Montessori School of Anderson <10 $15,988.50
Montessori School of Florence <10 $8,975.00
Montessori School of Mauldin 10 $32,960.00
Nativity Catholic School 11 $28,682.50
New Covenant School <10 $12,720.00
Newberry Academy 12 $26,761.00
North Myrtle Beach Christian School <10 $1,800.00
North Walterboro Christian Academy <10 $7,661.00
Northside Christian Academy 11 $31,282.25
Oakbrook Preparatory School 12 $51,137.50
Oconee Christian Academy <10 $20,982.25
Orangeburg Preparatory Schools, Inc. <10 $19,536.00
Our Lady of Peace Catholic School 34 $79,211.25
Our Lady of the Rosary Catholic School 33 $178,385.00
Palmetto Christian Academy - Mt. Pleasant 19 $49,768.00
Palmetto Christian Academy of Greenwood <10 $8,157.00
Patrick Henry Academy 10 $6,000.00
Pee Dee Academy 14 $35,552.00
Porter-Gaud <10 $51,200.00
Prince of Peace Catholic School 11 $34,020.00

Ridge Christian Academy 38 $126,870.25
Sandhills School 83 $651,400.00

Data provided by Exceptional SC.
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GRANTS BY SCHOOL

ELiGIBLE SCHOOL HAVING RECEIVED NUMBER OF VALUE OF
SCHOLARSHIP GRANTS GRANTS ISSUED GRANTS ISSUED
Shannon Forest Christian School 35 $135,057.00
Sheila E. Academy <10 $4,800.00
South Alken Baptist Christian School <10 $6,154.00
Southslde Christian School 80 $509,317.00
Spartanburg Day School 42 $240,340.00
St. Andrew Catholic School 24 $120,371.00
St. Anne Catholic School-Rock Hill 23 $162,506.92
St. Anne-St. Jude Catholic School-Sumter <10 $14,872.00
St. Anthony Catholic School-Florence 13 $47,833.00
St. Anthony of Padua Catholic School <10 $37,500.00
St. Elizabeth Ann Seton Catholic High School <10 $25,596.25
St. Francis by the Sea Catholic School <10 $31,720.00
St. Gregory the Great Catholic School <10 $12,585.00
St. John Catholic School-Charleston 31 $158,043.25
St. John Neumann Catholic School 24 $141,549.75
St. John's Christian Academy IS $58,551.50
St. Joseph Catholic School-Anderson 10 $42,627.50
St. Joseph Catholic School-Columbia 31 $128,595.00
St. Joseph's Catholic School-Greenville 46 $348,689.50
St. Mary Help of Christians Catholic School <10 $46,045.00
St. Michael Catholic School <10 $21,800.00
St. Peter's Catholic School-Beaufort <10 $14,900.00
St. Peter's Catholic School-Columbia 18 $56,917.00
Step of Faith Christian Academy <10 $5,240.00
Summerville Catholic School 10 $32,099.00
Sumter Christian School <10 $7,916.00
Tabernacle Christian School <10 $3,500.00
The Barclay School 23 $148,600.00
The Chandler School 65 $566,600.00
The Charleston Catholic School 34 $133,010.25
The King's Academy 27 $147,356.50
The Oaks Christian 10 $16,200.00
Thomas Hart Academy 12 $32,132.50
Thomas Heyward Academy 14 ^6,582.00
Thomas Sumter Academy 10 $28,805.00
Timmerman School <10 $24,174.50
Trident Academy 49 $354,600.00
Walnut Grove Christian School <10 $18,682.50
Westminster Catawba Christian School 26 $128,400.50
Westside Christian Academy <10 $6,313.54

Data provided by Exceptional SC.
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The chart below provides a look at the number of eligible schools, Exceptional SC

scholarship grant recipients, and Parental Tax Credit recipients by county. For FY19,
16 of South Carolina's 46 counties did not have an eligible school participate in

the program. Students in 8 of those 16 counties commuted to an eligible school in

another county to participate in this program.

Abbeville <10 0 0

Aiken 65 0 4

Allendale 0 0 0

Anderson 97 15 4

Bamberg <10 0 0

Barnwell 0 0 0

Beaufort 106 14 8

Berkeley 79 16 4

Calhoun <10 <10 <3

Charleston 372 45 18

Cherokee <10 0 0

Chester <10 <10 <3

Chesterfield <10 0 0

Clarendon 15 <10 3

Colleton 49 <10 <3

Darlington 20 <10 <3

Dillon 0 0 0

Dorchester 65 <10 3

Edgefield 0 0 0

Fairfield <10 <10 <3

Florence 26 <10 3

Georgetown 12 <10 <3

Greenville 245 167 19

a
Greenwood <10 <10 <3

Hampton 14 <10 <3

Horry 80 <10 8

Jasper <10 0 3

Kershaw 34 <10 <3

Lancaster <10 <10 <3

Laurens 10 <10 0

Lee 0 0 0

Lexington 102 14 3

Marion 16 0 <3

Marlboro <10 0 0

McCormick 0 0 0

Newberry 19 <10 <3

Oconee ID <10 <3

Orangeburg 12 0 <3

Pickens 42 10 0

Richland 185 67 13

Saiuda 0 0 0

Spartanburg 119 18 5

Sumter 55 <10 5

Union 0 0 0

Wllliamsburg 0 <10 0

York 65 <10 3

Data provided by Exceptional SC (grant recipients), the SCDOR (credit recipients), and the EOC (schools). 10
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SOUTH CAROLINA DEPARTMENT OF REVENUE

Hartley Powell

Director

803-898-5040

Director(5)dor. sc.gov

Meredith Cieland

Government Services

803-898-5402

Meredith.Cieland@dor.sc.gov

Bonnie Swingle

Public Information Director

803-898-5201

Bonnie.Swingle@dor.sc.gov

SOUTH CAROLINA EDUCATION OVERSIGHT COMMITTEE

Dr. Rainey Knight

interim Executive Director

803-734-6148

raineyhi<@gmail.com

EXCEPTIONAL SC

Tom Persons

Chairman of the Board

803-261-0348

tep@sctech.org

Chad Connelly
Executive Director

803-924-4596

Chad@Except1onalSC.org

11
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APPENDIX

Compiled Financial Statements

South Carolina Educational Credit for Exceptional Needs Children Fund

Issued by The JTobbs Group, P. A. - January 15, 2020

12
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EXHIBIT D-Page 15 of 26

COMPILED FINANCIAL STATEMENTS

SOUTH CAROLINA EDUCATIONAL CREDIT FOR

EXCEPTIONAL NEEDS CHILDREN FUND

June 30, 2019
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EXHIBIT D - Page 17 of 26
1704 Laure! Street

Columbia, SC 29201

RO. Box 2411

Columbia, SC 29202

Phone(803)799-0555

Fax (803) 799-4212

TheHobbsGroup
CERTIFIED PUBUCACC0UNTANT5& CONSULTANTS. PA

125 W. Stone Avenue

Greenville, SC 29609

Phone (864) 271-7503

Fax (864) 751-5889

www.hobbscpa.com

Management is responsible for the accompanying financial statements of South Carolina Educational Credit
for Exceptional Needs Children Fund (the "Organization"), which comprise the statement of assets, liabilities,
and net assets - modified cash basis as of June 30,2019 and the related statements of support, revenue, and
expenses and functional expenses - modified cash basis for the year then ended and the related notes to the
financial statements in accordance with the modified cash basis of accounting, and for determining that the
modified cash basis of accounting is an acceptable financial reporting framework. We have performed a
compilation engagement in accordance with Statements on Standards for Accounting and Review Services
promulgated by the Accounting and Review Services Committee of the AlCPA. We did not audit or review the
financial statements, nor were we required to perform any procedures to verify the accuracy or the
completeness of the information provided by management. We do not express an opinion, a conclusion, nor

provide any form of assurance on these financial statements.

We draw attention to Note A of the financial statements, which describes the basis of accounting. The
financial statements are prepared in accordance with the modified cash basis of accounting, which is a basis

of accounting other than accounting principles generally accepted in the United States of America.

We are ppt independent with respect to the Organization.

Columbia, South Carolina

January 15,2020

Pwviding Auditing, Tax, and Accounting Services since 1986
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COMPILED FINANCIAL STATEMENTS
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STATEMENT OF ASSETS, LIABILITIES, AND NET ASSETS - MODIFIED CASH BASIS

SOUTH CAROLINA EDUCATIONAL CREDIT FOR EXCEPTIONAL NEEDS CHILDREN FUND

June 30,2019

ASSETS

Current Assets

Cash and cash equivalents

Total Current Assets

2,850,552

2,850,552

LIABILITIES AND NET ASSETS

TOTAL ASSETS $ 2,850,552

Liabilities

Total Liabilities

Net Assets

Without donor restrictions

With donor restrictions

Total Net Assets

58,330

2,792,222

2,850,552

TOTAL LIABILITIES AND NET ASSETS $ 2,850,552

See accountants' compilation report and notes to the financial statements.

Page 219 of 552
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STATEMENT OF SUPPORT, REVENUES AND EXPENSES - MODIFIED CASH BASIS

SOUTH CAROLINA EDUCATIONAL CREDIT FOR EXCEPTIONAL NEEDS CHILDREN FUND

For the Year Ended June 30,2019

Net Assets Without Net Assets With

Donor Restrictions Donor Restrictions Total

REVENUES AND OTHER SUPPORT

Contributions $ 11,562,752 $ 11,562,752
Investment income $ 12,757 12,757
Net assets released from restrictions 12,074,563 (12,074,563)
Total Revenues and Other Support 12,087,320 (511,811) 11,575,509

EXPENSES

Program services 12,025,514 12,025,514

Management and general 137,987 137,987
Fundralsing 2,600 2,600

Total Expenses 12,166,101 - 12,165,101

"CHANGE IN NET ASSETS (78,781) (511,811) (590,592)

Net assets at beginning of year 137,111 3,304,033 3,441,144

NET ASSETS AT END OF YEAR $ 58,330 $ 2,792,222 $ 2,850,552

See accountants' compilation report and notes to the financial statements.

Page 220 of 552



EXHIBIT D-Page 21 of 26

STATEMENT OF FUNCTIONAL EXPENSES - MODIFIED CASH BASIS

SOUTH CAROLINA EDUCATIONAL CREDIT FOR EXCEPTIONAL NEEDS CHILDREN FUND

For the Year Ended June 30, 2019

Supporting Services

Awards and grant scholarships

Salaries and wages

Payroll taxes

Office

Contract services

Professional and legal fees

Bank fees

Miscellaneous

Amortization

Program Services

$  11,834,656

183,578

7,280

Management and
General

31,500

1,982

224

62,754

11,200

21,154

8,653

520

Fundraising

2,600

Total

11,834,656

31,500

1,982

224

246,332

11,200

21,154

8,653

10,400

TOTAL EXPENSES $ 12,025,514 $ 137,987 2,600 $ 12,166,101

See accountants' compilation report and notes to the financial statements.
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NOTES TO THE FINANCIAL STATEMENTS

SOUTH CAROLINA EDUCATIONAL CREDIT FOR EXCEPTIONAL NEEDS CHILDREN FUND
June 30, 2019

NOTE A -- NATURE OF ACTIVITIES AND SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES

Nature of Activities

South Carolina Educational Credit for Exceptional Needs Children Fund (the "Organization") was incorporated
in South Carolina on June 16, 2016. The Organization's mission is to provide scholarship grants to K through
12th grade "exceptional needs" children by means of the efficient implementation of the South Carolina State
Budget Proviso (the "Proviso" or "Program"). The Proviso is also commonly referred to as the Educational
Credit for Exceptional Needs Children (ECENC).

South Carolina Educational Credit for Exceptional Needs Children Fund is the sole organization distributing
scholarship grants as defined under the terms of the Proviso. Activities of the Organization are limited to
accepting contributions eligible for a tax credit under the terms of the Proviso and issuing scholarships to
eligible children in accordance with the Proviso. The Organization shall be governed by five directors, two
appointed by the Chairman of the House Ways and Means Committee, one of which is based upon the
recommendation of the South Carolina Association of Christian Schools and one which is based upon the
recommendation of the Diocese of Charleston, two appointed by the Chairman of the Senate Finance
Committee based upon the recommendations of the South Carolina Independent Schools Association and
one appointed by the Governor based upon the recommendation of the Palmetto Association of Independent
Schools. The directors of the fund, along with the Director of the South Carolina Department of Revenue (the
"Department'), shall designate an executive director of the fund. The Department may expend up to two
percent of the fund for administration and related costs. For purposes of this calculation the "fund" is defined
as the total contributions for the fiscal year, net of the returned payments, plus any investment income
earned for that year. The Organization may not expend public funds to administer the program. The
Organization engages in no other activities outside the purposes reasonably contemplated by the Proviso.

In an act dated and signed May 14, 2018, the Governor signed into permanent law by adding section 12-6-
3790 to provide definitions and to create the ECENC which sets limits for tax credits available and the way
the scholarships should be awarded.

Summary of Significant Accounting Policies

Basis of Accounting: The financial statements of the Organization are prepared on the modified cash basis

of accounting, which is a comprehensive basis of accounting other than accounting principles generally
accepted in the United States of America (GAAP). Management has determined that the modified cash basis

of accounting Is an acceptable basis for the presentation of the Organization's financial statements.

Basis of Presentation: The Organization classifies its resources for accounting and reporting purposes into
two classes of net assets, according to externally imposed restrictions;

Net assets without donor restrictions: The portion of the net assets of the Organization that

can be used subject only to the broad limits resulting from the nature of the Organization,
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NOTES TO THE FINANCIAL STATEMENTS

SOUTH CAROLINA EDUCATIONAL CREDIT FOR EXCEPTIONAL NEEDS CHILDREN FUND

NOTE A -- NATURE OF ACTIVITIES AND SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES
- Continued

the environment in which it operates, and the purposes specified in its bylaws. The
Organization has the ability to choose when using these resources.

Net assets with donor restrictions: The portion of net assets of the Organization that is
subject to either donor-imposed time restrictions or donor-imposed purpose restrictions.
These restrictions limit the Organization's choices when using these resources as the
Organization has a fiduciary responsibility to the donors to follow their instructions.

Cash and Cash Equivalents: The Organization considers all highly liquid investments available for current use
with an initial maturity of three months or less, to be cash equivalents. The carrying value of cash
approximates fair value because of the short maturities of these financial instruments.

Contributions: Contributions received are recorded as net assets with or without donor restricted support,
depending on the existence and/or nature of any donor restrictions. All donor-restricted support is reported
as an increase in net assets with donor restrictions, depending on the nature of the restriction. When a
restriction expires or the purpose of the restriction is satisfied net assets with donor restrictions are
reclassified to net assets without donor restrictions and reported in the statement of activities as net assets
released from restrictions.

Estimates: The preparation of the financial statements in conformity with accounting standards requires
management to make estimates and assumptions that affect the reported amounts of assets, liabilities and
changes therein, disclosure of contingent assets and liabilities at the date of the financial statements and the
reported amounts of revenues and expenses during the reporting period. Actual results could differ from
those estimates. The significant estimate in these financial statements is the functional allocation of

expenses.

Functional Allocation of Expenses: Management estimates the Organization's indirect expenses on a
functional basis. Management's estimates of other indirect costs are based on pro-rated percentages as
determined by management. Expenses that can be identified with a specific program or supporting service
are charged directly to the program or supporting service.

Income Taxes: The Organization has received a determination letter from the Internal Revenue Service (IRS)
indicating it is a tax-exempt organization under Section 501(cK3) of the Internal Revenue Code and is subject

to federal income tax only on net unrelated business income. Management has determined that the
Organization has no current obligations for unrelated business income tax. Accordingly, no provisions for

federal and state income taxes are required.
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NOTES TO THE FINANCIAL STATEMENTS

SOUTH CAROLINA EDUCATIONAL CREDIT FOR EXCEPTIONAL NEEDS CHILDREN FUND

NOTE A -- NATURE OF ACTIVITIES AND SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES

- Continued

Accounting principles generally accepted in the United States of America require management to evaluate
tax positions taken by the Organization and recognize a tax liability {or asset) if the Organization has taken
an uncertain position that more likely than not would not be sustained upon examination by the IRS.
Management has analyzed the tax positions taken by the Organization, and has concluded that as of June SO,
2019, there are no uncertain positions taken or expected to be taken that would require recognition of a
liability (or asset) or disclosure in the financial statements. The Organization is subject to routine audits by
taxing jurisdiction; however, there are currently no audits for any tax periods in progress. Management
believes it is no longer subject to income tax examinations for tax years prior to 2016.

Donor-Imposed Restrictions: The Organization limits any donor-imposed restrictions on contributions to
those allowed by the Proviso so that the contribution will be eligible for a tax credit, in order for contributions
to be eligible for a tax credit, the Proviso prohibits donors from designating a specific child or school as the
beneficiary of the contribution. The Organization does not accept contributions designated for the benefit of
a specific child or school.

Educational Credit forExceotionai Needs Children Program: The 2018-2019 South Carolina State Budget New
law act 247 approved by the Governor, allows for the issuance of a total of $12,000,000 in individual
scholarship grants in an amount not exceeding $11,000 {as may be adjusted) or the total cost of tuition
{whichever is less). These funds may be used for tuition, transportation or textbook expenses for eligible
"exceptional needs" children attending approved South Carolina independent schools. Before awarding any
grant, the fund must receive written documentation from the qualifying student's parent or guardian
documenting that the qualifying student is an exceptional needs child. Upon approving the application, the
fund must issue a check to the eligible school in the name of the qualifying student within either thirty days
upon approval of the application or thirty days of the start of the school's semester.

In the event that the qualifying student leaves or withdraws from the school for any reason before the end
of the semester or school year and does not reenroll within thirty days, then the eligible school must return
a prorated amount of the grant to the fund based on the number of days the qualifying student was en rolled
in the school during the semester or school year within sixty days of the quaiifylng student's departure.

The Organization may not award grants solely for the benefit of one school. The Department may not release
any personally Identifiable information pertaining to students or donors or use information collected about
donors, students, or schools for financial gain. The Department shall develop a process to prioritize the
awarding of grants to eligible incumbent grant recipients at eligible schools.

The Provisos & Law also limit the Organization to administrative and related expenses of not more than 2%
of the fund.
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NOTES TO THE FINANCIAL STATEMENTS

SOUTH CAROLINA EDUCATIONAL CREDIT EOR EXCEPTIONAL NEEDS CHILDREN FUND

NOTE A -- NATURE OF ACTIVITIES AND SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES

- Continued

New Accounting Pronouncement: In August 2016, the Financial Accounting Standards Board (FASB) issued
Accounting Standards Update (ASU) No. 2016-14, Not-for-Profit Entities (Topic 958): Presentation of Financial
Statements of Not-for-Profit Entities. The Organization has adjusted the presentation of its financial
statements accordingly. The new standard changes the following aspects of the Organization's financial
statements:

•  The temporarily restricted and permanently restricted net asset classes have been combined into a

single net asset class called net assets with donor restrictions.

•  The unrestricted net asset class has been renamed net assets without donor restrictions.

•  The financial statements include a new disclosure about liquidity and availability of resources.

Subsequent Events: Subsequent events have been evaluated through January 15,2020, which represents the

date the financial statements were available to be issued.

NOTE B - CONCENTRATION OF CREDIT RISK

The Organization maintains cash balances that at times, may exceed amounts insured. Accounts at each

financial institution are insured by the Federal Deposit Insurance Corporation {FDIC insured) up to $250,000
for bank and certificate of deposit balances. The Organization believes it is not exposed to any significant

credit risk on its cash balances. The bank balances consist of the following at June 30, 2019:

Cash and cash equivalents

on deposit insured by the FDIC $ 250,000
Cash and cash equivalents

on deposit uninsured by the FDIC 2,604,590
$  2,854,590

NOTE C - NET ASSETS WITH DONOR RESTRICTIONS

A summary of temporarily restricted net assets is as follows at June 30,2019:

Restricted to scholarship grants for eligible

"exceptional needs" children enrolled at approved
South Carolina independent schools $ 2,792,222
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NOTES TO THE FINANCIAL STATEMENTS

SOUTH CAROLINA EDUCATIONAL CREDIT FOR EXCEPTIONAL NEEDS CHILDREN FUND

NOTE D - LIQUIDITY AND AVAILABILITY OF RESOURCES

The following table reflects the Organization's financial assets as of June 30, 2019, reduced by amounts not

available for general expenditure within one year. Financial assets are considered unavailable when illiquid
or not convertible to cash within one year, or because the Organization has set aside the funds for a specific

contingency reserve. Board designations could be drawn upon if the Board approves that action.

2019

Financial assets;

Cash and cash equivalents _$ 2,850,552
Total Financial Assets 2,850,552

Less those unavailable for general expenditure within

one year, due to;

Funds with donor restrictions (2,792,222)
FINANCIAL ASSETS AVAILABLE TO MEET CASH NEEDS

FOR GENERAL EXPENDITURES WITHIN ONE YEAR $ 58,330
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ApogeeTax Mail - URGENT: EGENC Fund - Misappropriation of Funds

EXHIBIT E
Jeff Davis <jeff@apogeetax.com>

URGENT: ECENC Fund - Misappropriation of Funds
1 message

Jeff Davis <jeff@apogeetax.com> Fri, Jan 24, 2020 at 3:08 PM
To: geoffrey@cperlgroup.com, g.k.chambers@gmail.com

RE: ECENC Fund - Misappropriation of Funds

Mr. Chambers,

I have just received the ECENC Funds financial report from the SC Department of Revenue for the fiscal year 7/1/2018 -
6/30/2019.

The "Compilation", by the Hobbs Group, CPAs {which now notably is disclaiming all independence and
responsibility as it relates to the ECENC Fund's reporting / activities -1 presume because of what I am inquiring
about now) clearly indicates that the ECENC Fund has misappropriated $99.935. I also noted in the report that the
Department of Revenue removed their prior year disclosures / footnotes confirming the reported numbers. It appears to
indicate that both the SCDOR and the Hobbs Group CPAs are leaving all responsibility of this misappropriation of funds
with your client(s).

Specifically Section 12-6-3790 (B)(4) states "The public charity may expend up to two percent of the fund for
administration and related costs."

Per the CPA report, $11,575,509 was raised during the fiscal year by the ECENC Fund, allowing for a maximum of
$231,510 in fees.

However, per the CPA report, the ECENC Fund spend $331,445.

Before this information is reported to parents, school officials and legislators, does your client have any explanation or
comment as to this matter? Does your client wish to provide any detail on the $246,332 in "Contract Services" listed in
the CPA report?

Please advise ASAP if you intend to respond to this email and need additional time.

Thank you.

Jeff Davis

843-901-8036 (cell)

Jeff Davis, jd, mba

403 McCarter Avenue | Greenville, SC 29615

843-901-8036 (cell) | jeff@apogeetax.com

Attention: The Information contained In this E-mail message Is attorney privileged and confidential Information Intended only for the use of the

Indlvldual(s) named above. If the reader of this message Is not the Intended recipient, you are hereby notified that any dissemination, distribution,

copying or other use of this communication Is strictly prohibited. If you have received this communication In error, please contact the sender by

reply E-mail and destroy all copies of the original message. Active and licensed attorney and CPA In Georgia (not SC). Thank you.

https://mall.google.eom/mail/u/1 ?lk=1317c26116&view=pt&search=all&permthld=thread-a%3Ar-5176742725611015735%7Cmsg-a%3Ar-5175090242... 1/1Page 227 of 552



EXHIBIT F-Page 1 of 4

January 24, 2020

y\A us Mail & Fax (803-896-0151)

SC Department of Revenue - Taxpayer Advocate
Attn: Jean Punches

PC Box 125

Columbia, SC 29214

RE: FREEDOM OF INFORMATION ACT REQUEST

Dear Ms. Punches:

Section 12-6-3790 (B)(4) states "the department shall administer the public charity
including, but not limited to, the keeping of records, the management of accounts, and
disbursement of the grants awarded pursuant to this section."

As such, and as part of its administrative duties, the department should have the records
herein requested.

The Department recently provided me with its January 15, 2020 report entitled "2018-

2019 REPORT OF EDUCATIONAL CREDIT FOR EXCEPTIONAL NEEDS CHILDREN

PROGRAM"

Attached to that report, as Exhibit A, was Compiled Financial Statements for the South

Carolina Educational Credit for Exceptional Needs Children Fund ("ECENC Fund", aka
Exceptional SC) as issued by The Hobbs Group, P.A. - January 15, 2020.

Pursuant to these CPA prepared compiled financial reports, the ECENC Fund, as by law

administered by the SC Department of Revenue, spent in excess of the allowed 2% for
administration and related costs. Specifically, the report appears to indicate that

$99,935 was misappropriated by the ECENC Fund.

SEE SUMMARY BREAKDOWN BELOW. Also refer to the "STATEMENT OF FUNCTIONAL

EXPENSES - MODIFIED CASH BASIS" schedule on page 4 of The Hobbs Group, P.A.

compiled financial reports.

Page 1 of 4
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EXHIBIT F-Page 2 of 4

Exceptional SC - Misappropriating Funds?

Fiscal Year 7/1/2018 - 5/30/2019 Fundraising: $11,575,509 Per 1/15/2030 CPA ConipiloOon Report

Maximum Fee % allowed by law: 2.00% Per Section 12-6-3790 (8}j4)

TOTAL ALLOWED EXPENSES; $231,510

Salary $31,K)0 Per 1/15/2020 CPA Compilation Report

Payroll Taxes $1,982 Per 1/15/2020 CPA Compiiation Report

Office Expenses $224 Per 1/15/2020 CPA Compilation Report

Contract Services * $246,332 Per 1/15/2020 CPA Compilation Report

Legai & Professional $11,200 Per 1/15/2020 CPA Compilation Report

Bank Fees $21,154 Per 1/15/2020 CPA Compilation Report

Misc $8,653 Per 1/15/2020 CPA Compilation Report

Website $10,400 Per 1/15/2020 CPA Compilation Report

TOTAL ACTUAL EXPENSES; §331,445 Per 1/15/2020 CPA Compiiation Report

TOTAL ALLOWED EXPENSES;

TOTAL ACTUAL EXPENSES;

$231,510

|$331,445|

EXCESS FUNDS EXPENDED: ($99,935) MisaBmommted funds?

* upon information and belief, the $246.332 for

"Contract Setvkes" Is the amounts paid to Executim

Director Chad Connelly and allied parties either directly

or indirectly. No further detail has been provided by the
SC Department of Revenue.

Section 12-6-3790 (B)(4); "The public charity may expend
up to two percent of the fund for administration and
related costs,"

Preparod 01/24/2020 |
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EXHIBIT F-Page 3 of 4

Pursuant to the South Carolina Freedom of information Act, § 30-4, and 5 U.S.C. § 552,1
request that you mail or email {jeff@apogeetax.com) me a copy of the following public
records:

• Any document or record whereby the Department discussed, opined on in any
way, and/or authorized Chad Connelly and/or the SC Educational Credit for
Exceptional Needs Children Fund {aka Exceptional SC) to expend funds in excess
of the maximum "two percent of the fund for administration and related costs"

as required by Section 12-6-3790{B)(4) for the fiscal year 7/1/2018 - 6/30/2019.

Any document or record the Department discussed, opined on in any way,

and/or indicating why The Hobbs Group, P.A. is no longer, as of the 7/1/2018 -
6/30/2019 reporting period, "independent" with respect to the ECENC Fund.

• Any The Hobbs Group, P.A. engagement letters related to the ECENC Fund.

To that extent, please produce responsive documents in their entirety, including all

attachments, enclosures, and exhibits but excluding drawings. In the event you

determine that a requested document contains material or information within the

statutory exemptions to mandatory disclosure, 1 request that you review such material

for discretionary disclosure. Similarly, in the event you determine a document contains

material or information within the statutory exemptions to mandatory disclosure, I

request, in accordance with the provisions of § 30-4-40(b), you produce any and ait

reasonably segregable portions of such document.

Please produce responsive documents as gathered on a weekly basis until all documents
have been produced. Documents should not be withheld pending complete fulfilment of
this request.

If you determine that any or all documents responsive to any individual requested item
[or portion thereof) cannot or have not been disclosed or specifically identified and
withheld under the claim of authority, I request specific written confirmation of such
fact. In the event you determine you have no document responsive to an individual
request item {or portion thereof), 1 request specific written confirmation of that fact.

This request constitutes notice of demand for production of all described documents. If,
for any reason, you determine that you will not send me any document or portion
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EXHIBIT F-Page 4 of 4

thereof, or that this request will not, in whole or in part, be complied with, I request
prompt notice of any action taken. In addition, I request such notice include complete
identification of the withheld documents or portions thereof by title, author, date,
nature of such material, and a thorough explanation of all legal and factual bases for your
determination to deny disclosure. I request that in responding to this request you adhere
to the time limitations set forth in§ 30-4-30(c).

This request for disclosure of these public records is primarily to benefit the general
public; I request that you waive the fees, if any, pursuant to§ 30-4-30(b).

I will pay the reasonable and direct costs of locating and reproducing the requested
public records to the extent required by § 30-4-30(b). 1 have included a $2 deposit, but
request prior notice should you determine that such costs will exceed $10.

Best,

Jeff Davis, JD, mba

403 McCarter Avenue

Greenville, SC 29615

843-901-8036 (cell)

jeff@apogeetax.com
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STATE OF SOUTH CAROLINA

DEPARTMENT OF REVENUE

OFFICE OF THE GENERAL COUNSEL

EXHIBIT G

300A Outlet Pointe Blvd.

Columbia, SO 29210

February 4, 2020

Joe S. Dusenbury, Jr.
PC Box 125

Columbia, SC 29214-0580

R. Jefferson Davis, Jr.

403 McCarter Ave.

Greenville, SC 29615

Re; Freedom Of Information Act Request Dated January 24,2020

Dear Mr. Davis:

This will acknowledge receipt of your Freedom of Information Act request dated January 24,2020.

Your FOIA request contains three bullet points requesting documents.

Your third bullet point requests engagement letters with the Hobbs Group. The Department has
elected to produce the only two such engagement letters in its possession. One is dated November
8,2017, and the other dated August 27,2018.

In response to the first bullet, tliere are no documents to produce in answer to your request. The
Department would affirmatively state that at no time has it authorized or opined that administrative
expenses could exceed two percent.

In response to the second bullet, there are no documents to produce in answer to your request. The
Department would affinnatively state that it does not agree with your editorial comment or
conclusion that the Hobbs Group is not independent.

We are also returning your check for $2.00 to the Department of Revenue.

Sincere!

Joe S. Dusenbury Jr.
General Counsel

JSDJr:wcg
Enclosures

Page 232 of 552



4/6/2020 ApogeeTax Mail - Re; Summons and Complaint

EXHIBIT H
"-ll Jeff Davis <jeff@apogeetax.com>

Re: Summons and Complaint
1 message

Jeff Davis <jeff@apogeetax.com> Wed, Feb 19, 2020 at 5;24 PM
To: Geoffrey Chambers <g.k.chambers@gmail.com>, geoffrey@cperlgroup.com

Geoff...

As requested, please see attached.

Always open to sitting down and discussing resolution with your clients if they are ever interested.

Thank you,

JD

Jeff Davis, jo, mba

403 McCarter Avenue | Greenville, SC 29615

843-901-8036 (cell) | jeff@apogeetax.com

Attention: The information contained in this E-mail message is attorney privileged and confidential information intended only for the use of the

individual(s) named above. If the reader of this message is not the intended recipient, you are hereby notified th^t any dissemination, distribution,

copying or other use of this communication is strictly prohibited. If you have received this communication In error, please contact the sender by

reply E-mail and destroy all copies of the original message. Active and licensed attorney and CPA in Georgia (not SC). Thank you.

On Wed, Feb 19, 2020 at 3:11 PM Geoffrey Chambers <g.k.chambers@gmail.com> wrote:
Jeff,

j Please send me the summons and complaint and acceptance of service form.

■  I expect to have clearance to accept service by tomorrow,

i Geoff

2 attachments

4^ 2020-02-12 - LAWSUIT v Chad Connelly re 2 Percent vEmail.pdf
^ 5825K

gs 2020-02-19 - Acceptance of Service - ECENC Fund.docx
^ 25K

https://mail.google.eom/mail/u/1 ?ik=1317c26116&view=pt&search=all&permthid=thread-f%3A1658997281372081936%7Cmsg-a%3Ar414636335149... 1/1Page 233 of 552



STATE OF SOUTH CAROLINA

COUNTY OF NEWBERRY

Jefferson Davis, Jr.,

Plaintiff,

V.

Chad Connelly, Tom Persons & South Carolina
Educational Credit for Exceptional Needs
Children Fund,

Defendants.

IN THE COURT OF COMMON PLEAS

CIVIL ACTION NO.: 2020-CP-36-00093

DEFENDANTS' REPLY TO

PLAINTIFF'S RESPONSE IN

OPPOSITION TO DEFENDANTS'

MOTION TO DENY PRELIMINARY

INJUNCTION AND TO DISMISS
THE COMPLAINT AND

MOTION FOR SANCTIONS

Defendants Chad Connelly, Tom Persons & South Carolina Educational Credit for

Exceptional Needs Children Fund ("Exceptional SC") (collectively "Defendants"), by and through

the undersigned counsel and specifically reserving the defenses asserted in the previously filed Motion

to Dismiss, submit this Reply to Plaintiff s Response in Opposition to Defendants' Motion to Deny

Preliminary Injunction and to Dismiss the Complaint and Response to Motion for Sanctions. This

memorandum supplements Defendants' Motion to Deny Preliminary Injunction and to Dismiss the

Complaint filed on March 4, 2020, and Defendants' Motion for Sanctions filed on March 6, 2020.

REPLY TO PLAINTIFF'S ASSERTION OF STANDING

In his two response filings. Plaintiff argues standing to bring the asserted claims upon the sole

ground that this Court should ignore South CaroUna law and adopt foreign common law to accord

him standing as a donor to challenge directly the conduct of a nonprofit corporation under the theory

that his donation created either an implied contract subject to a condition subsequent or a charitable

trust because Exceptional SC solicited donors by advertising the statutory requirement that 98% of

donated funds would be allocated to scholarships.' Plaintiff does not address that the South Carolina
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^  Plaintiff admits that South Carolina's common law does not support this argument. (See PL's Resp. in Opp'n to
Defs.' Mot. to Den. Prelim. Inj. & Dismiss CompL at 10 ("[T]his specific issue has not been litigated in the South Carolina

{00987365.DOCX.I }
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Nonprofit Corporation Act expressly reserves standing to challenge the actions of a nonprofit

corporation to the entity's directors and members and the South CaroUna Attorney General. S.C. Code

a nonprofit corporation have no standing to challenge the conduct of the corporation).

The two foreign cases cited by Plaintiff are easily distinguishable from applicable South

Carolina law because their determinations and reasoning rely entirely on the statutes and common law

applicable in their respective jurisdictions, which expressly conflict with the law applicable in this

appellate courts[.]").) Plaintiff also does not cite any South Carolina statute or regulation in support of this argument nor
address the unambiguous language of the South Carolina Nonprofit Corporadon Act and the South Carolina case law
cited in Defendants morion to dismiss expressly limiting standing to challenge the actions of a nonprofit corporation or
its directors and officers to the corporation or the Attorney General. (See id.l
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§ 33-31-304 & The South Carolina Reports' Comments; Deborde v. St. Michaels and All Angels m

Church. 272 S.C. 490, 502, 252 S.E.2d 876, 881 (1979) (holding that parties who are not members of o
o
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□0jurisdiction. In LB Research and Education Foundation v. UCLA Foundation. 29 Cal.Rptr.3d 710 m
73

O
O
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(Cal. Ct. App. 2005), the California Court of Appeals determined that California law permits the donor

of a gift given subject to express written conditions to challenge the use of the donated funds because

the California Uniform Supervision of Trustees for Charitable Purposes Act expressly permits such ^
i—
m

actions. IT at 714-16 (citing Cal. Gov. Code §§ 12591, 12598; City of Palm Springs v. Living Desert ^
I

Reserve. 82 Cal.Rptr.2d 859 (Cal. Ct. App. 1999); Holt v. CoUege of Osteopathic Physicians & >
m

Surgeons. 40 Cal.Rptr. 244, 247 (Cal. 1964). The California Uniform Supervision of Trustees for o
O

Charitable Purposes Act provides as foUows: "o
O)
o

The Attorney General may institute appropriate proceedings to secure compliance o
with this article and to invoke the jurisdiction of the court. The powers and duties of w
the Attorney General provided in this article are in addition to the Attorney General's
existing powers and duties. This article does not impair or restrict the jurisdiction
of any court with respect to any of the matters covered by it, except that a court
shall not have jurisdiction to modify or terminate any trust of property for
charitable purposes unless the Attorney General is a party to the proceedings.

* * * *

{00987365.DOCX.1 )
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that the [New York] Attorney General's standing in these actions is exclusive" and that "[ijnstead, the
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The primary responsibility for supervising charitable trusts in California, for ensuring ^
compliance with trusts and articles of incorporation, and for protection of assets held >
by charitable tmsts and public benefit corporations, resides in the Attorney General.

Gal. Gov. Code 12591, 12598 (emphasis added). Accordingly, the California Court of Appeals held

that "[ajlthough the [California] Attorney General has primary responsibility for the enforcement of

charitable trusts, the need for adequate enforcement is not wholly fulfilled by the authority given him."

LB Research and Education Foundation. 29 Cal.Rptr.3d at 717. The California Court of Appeals ^
>

nevertheless warned that such standing is limited '"to enforcement by the fiduciaries who are both ,

few in number and charged with the duty of managing the charity's affairs.'" Id (quoting Holt. 40

o
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Cal.Rptr. at 248). ^
I

Similarly, in Smithers v. Saint Luke's-Roosevelt Hospital Center. 723 N.Y.S.2d 426 (N.Y. App. q

Div. 2001), the New York Court of Appeals determined that New York common law permits the o

"0

estate of a donor of a charitable gift to sue the donee to enforce the terms of the gift where the f]]
>
w

deceased donor expressly reserved to himself the right enforce the express terms of the gift. In doing ^
>
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so, the Smithers Court recogmzed that New York common law "explicitly forecloses the conclusion ^
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[New York] Attorney General [only] has the statutory power and duty to represent the beneficiaries g
o
o

of any disposition for charitable purposes." Id. at 433. w

The South Carolina Nonprofit Corporation Act, however, explicitly provides that "[a]

corporation's power to act may be challenged in a proceeding against the corporation to enjoin an act

where a third party has not acquired rights ... by the Attorney General, a director, or by a member or

members in a derivative proceeding." S.C. Code § 33-31-304. The South Carolina Reports' Comments

to this statute provide as follows:

Under this section of the Nonprofit Act, a member of a nonprofit corporation has no
right to bring a direct attack against a proposed action. The claim may only be brought
derivatively. If an action has been accomplished and the members believe that the

{00987365.DOCX.1 )
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(1979) (holding that parties who are not members of a nonprofit corporation have no standing to

challenge the conduct of the corporation).

m
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directors or others in charge have done something wrong, have acted "ultra vires," the ^
members may bring a derivative action against the alleged wrongdoers. There was >
consideration of adopting language more similar to the South Carolina Business
Corporation Act. However, the South Carolina Business Corporation Act, as noted, Z!
provides for damage actions against the board which was viewed as undesirable in the m
context of nonprofit corporations. Consideration was also given as to whether the ■
Attorney General should have authority to bring an action against directors of mumal o
benefit corporations as well as against directors of public benefit corporations. It was °
determined that the members of these corporations would have sufficient interest in
the entity to adequately police any alleged wrongdoing.

>
T3

O

Id.: see also Deborde v. St. Michaels and All Angels Church. 272 S.C. 490, 502, 252 S.E.2d 876, 881 ^

m

CD
m

Accordingly, under South Carolina law. Plaintiff does not have any valid argument for standing ^
I

under the theory that his donation created either an implied contract subject to a condition subsequent q

or a charitable trust because, unlike New York and California, South Carolina statutorily limits o

T)

standing to challenge the actions of a nonprofit corporation or its directors and officers to the
>
CD

corporation or the Attorney General. Moreover, Plaintiff does not allege any express condition ^
>
CD

subsequent to his donation that provided the gift would revert back to the donor if unfulfilled. As a ^
NJ
o

result, this Court should deny Plaintiffs motion for a temporary injunction, dismiss Plaintiffs o
T)
CO

Complaint, and grant Defendants' motion for sanctions because South CaroUna law expressly and g
o
o

unambiguously provides that Plaintiff lacks standing to bring the asserted claims. ^

REPLY TO PLAINTIFF'S ARGUMENT FOR A PRELIMINARY INTUNCTION

As discussed above. Plaintiff does not have standing to bring the asserted claims. Nevertheless,

argtmdo, in the event that Plaintiff did have standing to bring the claims, this Court should find

Plaintiff s arguments in support of his motion for preliminary injunctive relief unavailing. In fact.

Plaintiffs response filings fail to address the elements necessary for him to carry the burden of

demonstrating facts and circumstances warranting an injunction. See Calcutt v. Calcutt. 282 S.C. 565,

572, 320 S.E.2d 55, 59 (Ct. App. 1984).
{00987365.DOCX.1 }
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Plaintiff, for example, argues that any failure by Exceptional SC to allocate 98% of donated

funds to scholarships breached his "binding expectation" that 98% of those funds would be allocated

the nature or extent of that harm. Plaintiff similarly argues the tautology that preliminary injunctive

quo. Plaintiff, however, entirely fails to address the manner in which enjoining the nonprofit

corporation from expending any additional administrative expenses, enjoining two of the nonprofit

corporation's five duly appointed directors and executive director from participating in the

organization is stamtorily prohibited from releasing would affect the ongoing general operation of

Exceptional SC or require a violation of statute. Plaintiff also does not substantively address the extent

to which such injunctive relief would irreparably injure Defendants during the pendency of the
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to scholarships constitutes immediate and irreparable harm to him. Plaintiff, however, fails to specify m
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relief is necessary to maintain the status quo because compliance with the law should be the status "a
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00administration of the corporation, and requiring the production of financial information that the ^
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m
>injunction and simply ignores the requirement that "no restraining order or temporary injunction shall ^

issue except upon the giving of security by the applicant[.]" Rule 65(c), SCRCP. Moreover, Plaintiff >
m

does not specifically address whether Plaintiff s claims are likely to succeed on the merits or whether o
o

the available remedies at law are adequate. As a result, this Court should deny Plaintiff s motion for a "O
O)
o

temporary injunction and grant Defendants' motion for sanctions because Plaintiff has filed a motion S
w

for preliminary injunction for which there exists no good ground for support and which were

commenced in bad faith.

CONCLUSION

For the foregoing reasons, this Court should deny the injunctive relief requested by Plaintiff,

dismiss Plaintiffs causes of action with prejudice, and impose sanctions against Plaintiff in an amount

sufficient to reimburse Defendants for the reasonable costs and attorney fees incurred in defending

{00987365.DOC.X.1 )
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against this frivolous action commenced in bad faith and impose other sanctions designed to deter

Plaintiff from bringing future frivolous actions commenced in bad faith.

April 16, 2020
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Respectfully submitted, m
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CPERL GROUP o
>
■O

—%

S/GEOFFREY K. CHAMBERS g
Geoffrey K. Chambers, Esquire ^
411 Walnut Street >
Number 10646 ^
Green Cove Springs, FL 32043 ^
Phone: 864-508-0899 §

CDGeoffrey@CPERLgroup.com m
73
<

1

— and — Q

BARNWELL WHALEY PATTERSON & ^
HELMS, LLC

>
en

S/IUSTIN P. NOVAK >
M. Dawes Cooke, Jr., Esquire ^
Justin P. Novak, Esquire o
P.O. Drawer H o

Charleston, South Carolina 29402 ti
Phone: (843) 577-7700 g
Fax: (843) 577-7708 o
mdc@barnwell-whaley.com w
jnovak@barnwell-whaley.com

Attorneys for Defendant South Carolina
Educational Credit for Exceptional Needs
Children Fund, Chad Connelly & Tom Persons
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L.B. Research & Education Foundation v. UCLA Foundation, 130 Cal.App.4th 171 (2005)

29^Rptr.3d7ro, 198Ed7Lav7Re^'^2r^^ Serv75lTi~

i  KeyCite Yellow Flag - Negative Treatment

Declined to Extend by Hardt v. Vitae Foundation, Inc., Mo.App. W.D.,

November 10, 2009

130 Cal.App.4th 171

Court of Appeal, Second District, Division 1, California.

L.B. RESEARCH AND EDUCATION

FOUNDATION, Plaintiff and Appellant,

V.

The UCLA FOUNDATION et al..

Defendants and Respondents.

No. B176151.

West Headnotes (11)

[1] Charities ̂  NaUire of charities

A "charitable tmst" is a fiduciary relationship

with respect to property arising as a result of

a manifestation of an intention to create it, and

subjecting the person by whom the property is

held to equitable duties to deal with the property

for a charitable purpose. Restatement (Second)

of Trusts § 348.

2 Cases that cite this headnote
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June 14, 2005. [2]

Rehearing Denied July 12, 2005.

I
Review Denied Aug. 31, 2005.

Synopsis

Background: Donor who contributed $ 1 million to establish

endowed chair at university's medical school sued university [3]
foundation and university regents for breach of contract,

declaratory relief, and specific performance of agreement

setting forth certain conditions imposed by donor. Defendants

moved for judgment of pleadings on ground that donor

had created charitable trust that only state Attomey General

could enforce. The Superior Court, Los Angeles County, No.

BC305136, Robert L. Hess, J., granted defendants judgment

of pleadings. Donor appealed.

Holdings: The Court of Appeal, Vogel, J., held that:

[ 1 ] agreement was conditional contract, rather than trust, and HI
thus donor had standing to sue, and

[2] even if charitable trust was created, Attomey General did

not exclusive power to enforce it.

Reversed and remanded with directions.

Charities Form of gift

To create a charitable trust, there must be a proper

manifestation by the settlor of an intention to

create a tmst, a tmst res, and a charitable purpose.

1 Cases that cite this headnote

Charities #= Form of gift

Owner of property who wishes to make

charitable gift may, rather than create a charitable

tmst, transfer it to another on condition that

if latter should fail to perform specified act,

transferee's interest shall be forfeited either to

transferor or to designated third party; in such

case, interest of transferee is subject to condition

subsequent and is not held in tmst. Restatement

(Second) of Tmsts § 11.

1 Cases that cite this headnote

Charities ̂  Form of gift

A charitable gift of property in fee subject to a

condition subsequent differs from a gift of that

same property in tmst in at least two ways: fnst,

transferee of conditional gift receives both legal

and equitable title to the property, and second,

transferee has no enforceable duties.

m

§
□0
m
71
71
<
I

O
O

m
>
CO
I

o
>
CO
m
%
hO
o
ro
o
O
TJ
CO
O)
o
o
o
CD
CO

[5| Charities Form of gift

Whether a trust or a gift subject to condition
is created by a charitable contribution of

WESTLAW © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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L.B. Research & Education Foundation v. UCLA Foundation, 130 Cai.App.4th 171 (2005)

29 Cal.Rptr.3d 710, 198 Ed. Law Rep. 662, 05 Gal. Daiiy Op. Serv. 5111...

property depends upon the manifested intention

of the transferor; the mere fact that the word

"condition" is used does not necessarily indicate

that a condition and not a trust is intended.

1 Cases that cite this headnote

F

(6| Charities General rules of construction

In determining whether a charitable contribution

creates a trust or a conditional gift, the question

is whether (1) the donor intended to provide that

if the properly were not used for the designated

charitable purposes it should revert either to the

donor's estate or to a contingent donee, or (2)

the donor intended to impose an enforceable

obligation on the donees to devote it to those

purposes.

2 Cases that cite this headnote

[7] Charities General rules of construction

Courts favor the construction of a charitable

gift as a trust over a conditional gift, but if the

donor clearly manifests an intention to make a

conditional gift, that intention will be honored.

2 Cases that cite this headnote

[8| Charities Persons entitled to enforce

charitable trust

Donor who contributed $1 million to establish

endowed chair at university's medical school

subject to specified conditions created a gift

subject to conditions subsequent, rather than

a charitable trust, notwithstanding absence

of absolute forfeiture provision, and thus

donor had standing to enforce agreement;

agreement between parties stated that if money

was not used as directed, flind would be

transferred to another educational institution,

thereby indicating donor's intent to impose

enforceable obligation on university to devote

the fund to the stated purposes on the stated

conditions.

3 Cases that cite this headnote

[9| Pleading #»• Admissions by motion in general

[101

[11]

or purpose of a defendant's motion for judgment

on the pleadings involving interpretation of an

allegedly ambiguous contract, plaintiff is entitled

to allege its own construction of the agreement,

and those allegations, unless contradicted by

actual writing attached to complaint, are deemed

true.

1 Cases that cite this headnote

Evidence Public institutions

On appeal from judgment on the pleadings

in favor of state university in donor's action

to enforce conditions on its contribution to

establish endowed chair at university's medical

school, the Court of Appeal would not take

judicial notice of printouts from Web sites

maintained by university and medical schools,

since information was subject to interpretation.

West's Ann.Cal.Evid.Code §§ 451, 452.

3 Cases that cite this headnote

Charities Persons entitled to enforce

charitable trust

Although Attomey General had primary

responsibility for enforcement of charitable

trusts, that power was not exclusive, and

donor had standing to sue university for

alleged failure to comply with conditions

donor imposed on donation to establish

endowed chair at university's medical school.

West's Ann.Cal.Gov.Code §§ 12591, 12598;

Restatement (Second) of Trusts § 391.

See 11 Within, Summary of Cal. Law (9th ed.

1990) Trusts, § 291 et seq.; Cal. Jiir. 3d,

Charities, § 48; Cal. Civil Practice (Thomson/

West 2003) Probate & Trust Proceedings, § 24:5

et seq.

3 Cases that cite this headnote

Attorneys and Law Firms

**711 Greenwald, Hoffman, Meyer & Montes and Raul M.

Montes, Glendale; Law Offices of David C. Hinshaw and
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David C. Hinshaw, Santa Monica; Horvitz & Levy, David

M. Axelrad and John A. Taylor, Jr., Encino, for Plaintiff and

Appellant.

**712 James E. Hoist, Eric K. Behrens, Oakland; Greines,

Martin, Stein & Richland and Marc J. Poster, Los Angeles,

for Defendants and Respondents.

Opinion

VOGEL, J.

*175 A donor contributed $1 million to establish an

endowed chair at the UCLA School of Medicine, which

UCLA accepted along with the conditions imposed by the

donor. The primary question on this appeal is whether the

agreement created (1) a contract subject to a condition

subsequent or (2) a charitable trust, the answer to which

supposedly determines whether the donor has standing to sue

UCLA and the Regents of the University of Califomia to

enforce the terms of the gift. We find there is a contract subject

to a condition subsequent, not a charitable trust, and also find

that, in either event, the donor has standing to pursue this

action. Because the trial court reached a contrary result, we

reverse.

FACTS

In July 2000, the L.B. Research and Education Foundation

(a non-profit public benefit corporation) gave the UCLA

Foundation (a fully qualified public charity) a contribution

of $1 million to establish an endowed chair, the Julien I.E.

Hoffman, M.D., Chair in Cardiothoracic Surgery. By the

terms of the parties' agreement (which was signed by both

L.B. Research and the UCLA Foundation), the fund thereby

created must be used by Chair holders who meet specified

criteria to "support basic science research activities that

may have the potential for clinical applications." ' Annual
financial accounts must be provided to L.B. Research, along

with a brief report of the work accomplished, both "in

perpetuity." In this regard, the writing provides:

"It is [L.B. Research's] wish that the Hoffman Chair exist

in perpetuity. [L.B. Research] understands, however, that

unforeseen circumstances may alter the academic plan of

the University or remove the subject area from the campus

academic plan. In such circumstances, if the Cardiothoracic

Surgery program shall cease to exist at UCLA, or in the

event that UCLA does not meet the terms and conditions of

this agreement, any and all funds shall be *176 transferred

to support an endowed chair in Cardiothoracic Surgery, on

the same terms and conditions as herein set forth, in the

Division of Cardiothoracic Surgery in the Department of

Surgery at the University of Califomia, San Francisco, School

of Medicine. In the event that the Cardiothoracic Surgery

program shall cease to exist in the Department of Surgery

at the University of California, San Francisco, School of

Medicine, any and all funds shall be transferred by the

President of the University of Califomia to **713 another

University within the University of Califomia system to

support an endowed chair in Cardiothoracic Surgery on the

same terms and conditions as herein set forth. In the event

that the Cardiothoracic surgery program shall cease to exist

within the University of Califomia system, the President

of the University of Califomia is authorized to redesignate

the purpose of the Chair Fund, taking into consideration

[L.B. Research's] expressed wishes regarding the designated

purpose described in this document." (Emphasis added.)

The Chair was funded as promised.

B.

In October 2003, L.B. Research sued the UCLA Foundation

and the Regents of the University of Califomia for specific

performance of the agreement, declaratory relief, and breach

of contract, alleging that the UCLA Foundation and the

Regents had failed to employ personnel meeting the criteria

of the Chair; failed to account to L.B. Research; offered the

Chair to non-qualified individuals and, over the objection

of L.B. Research and the Attomey General of the State

of Califomia, elected an unqualified person to the Chair;

withdrawn uneamed fees from the Chair's fund; and refused

to deliver the Chair's fund to the Department of Surgery at the

University of Califomia, San Francisco, School of Medicine.

In its first amended complaint, L.B. Research alleges that

it (through its own personnel and through the Attomey

General's office) brought these alleged violations to the

attention of the appropriate people at UCLA and demanded

performance in accordance with the terms of the gift, but that

no response was forthcoming. The parties' agreement is an

exhibit to the complaint.
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The UCLA Foundation and the Regents answered, alleging
among other things that L.B. Research had created a

charitable trust which only the Attorney General had standing

to enforce, then moved for judgment on the pleadings on

the ground that L.B. Research lacked standing to prosecute
this action. Over L.B. Research's opposition, the motion was

granted, and this appeal is from the judgment thereafter

entered.

supra, 70 Cal.App.4th at page

*177 DISCUSSION

L.B. Research contends it has standing to bring this action,

and that the motion for judgment on the pleadings should have

been denied. We agree.

A.

[11 [2] "A charitable trust is defined as: '... a fiduciary
relationship with respect to property arising as a result of a

manifestation of an intention to create it, and subjecting the

person by whom the property is held to equitable duties to deal

with the property for a charitable purpose.' (Rest.2d Tnists, §

348, p. 210.)" {Hardman v. Feinstein (1987) 195 Cal.App.3d

157, 161,240 Cal.Rptr. 483; see also Gov.Code, § 12581.) To

create a charitable trust, there must be a proper manifestation

by the settlor of an intention to create a tmst, a trust res, and

a charitable purpose. {City of Palm Springs v. Living Desert

Resei-ve (1999) 70 Cal.App.4th 613,620,82 Cal.Rptr.2d 859.)

[3] But a gift may have a charitable purpose and yet not
constitute a charitable tmst. Thus, the owner of property

may, rather than create a tmst, "transfer it to another on the

condition that if the latter should fail to perform a specified

act[,] the transferee's interest shall be forfeited either to the

transferor or to a designated third party. [Citation.] 'In such

a case **714 the interest of the transferee is subject to

a condition subsequent and is not held in tmst.' (Rest.2d

Tmsts, supra, § 11, com. a, p. 32)." {City of Palm Springs

V. Living Desert Reserve, supra, 70 Cal,App.4th at p. 621,

82 Cal,Rptr.2d 859, fn. omitted; Walton v. City of Red Bluff

(1991)2Cal.App.4th 117, 125, 3 Cal,Rptr.2d 275.)

[4] The gifts at issue in the Red Bluff and Palm Springs cases

(a public library and a desert wildlife preserve) were of land,

not money, but were (as here) for charitable purposes and

are otherwise indistinguishable from our case. As the court

explained in City of Palm Springs v. Living Desert Reserve,

s 621-622, 82 Cal.Rptr.2d 859,

a "gift of property in fee subject to a condition subsequent
differs from a gift of that same property in tmst in at least

two ways. First, the transferee of a conditional gift receives

both legal and equitable title to the property. Unless and
until the transferee breaches the conditions imposed by the
transferor, he or she is in the same position as an owner in

fee simple absolute. [Citation.] Second, the transferee has

no enforceable duties. The breach of condition may result
in the termination of the transferee's interest, but it does not

subject the transferee to actions for damages or to enforce the

condition. [Citation.]

[5] [6] "' Whether a tmst or a condition is created depends
upon the manifested intention of the transferor; the mere fact

that the word 'condition' is used does not necessarily indicate

that a condition and not a tmst is intended.' *178 [Citation.]
Tmsts can be created by words of condition. [Citation.]
Property given 'upon condition' that it be applied to certain

charitable purposes is especially likely to be constmed as

having been given in a charitable tmst. [Citation.] The

question in each case is whether (1) the donor intended to

provide that if the property were not used for the designated
charitable purposes it should revert either to the donor's estate

or to a contingent donee, or (2) the donor intended to impose
an enforceable obligation on the donees to devote it to those

purposes. [Citation.]

[7] "Courts favor the constmction of a gift as a tmst over
a conditional gift for several reasons. Because forfeiture is a

harsh remedy [citation], any ambiguity is resolved against it

[citation]. Moreover, the transferor's objective is to use the

transferee to confer a benefit upon the public. To ensure that

the benefit is confemed as intended, the transferor ordinarily

wants the intended beneficiary to be able to enforce that

intent. Because the only remedy for the breach of a condition

is a forfeiture, a condition is not a very effective method of

accomplishing those goals. For both of those reasons, courts

will generally constme a conveyance as one upon tmst rather

than upon condition. [Citation.] {City of Palm Springs v.

Living Desert Reserve, supra, 70 Cal.App.4th at pp. 621-622,

82 Cal.Rptr.2d 859.)

"However, if the donor clearly manifests an intention to make

a conditional gift, that intention will be honored. [Citation.]

The gift will be constmed as one of a fee simple subject

to a condition subsequent if '... it is expressly provided in

the instmment that the transferee shall forfeit it or that the
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transferer or his heir or a third person may enter for breach of

the condition.' [Citations.]"

B.

[8] Accordingly, the first question before us is whether L.B.

Research made a gift of $1 million subject to conditions

subsequent, or whether instead it created a charitable trust.

If it was a conditional gift, L.B. Research has standing

to pursue this action. **715 {City of Palm Springs u

Living Desert Resen>e, supra, 70 Cal.App.4th at p. 623, 82

Cal.Rptr.2d 859 [when the agreement is a contract subject to

a condition subsequent and does not create a charitable trust,

the Attorney General is not a necessary party to the action].)

If a charitable trust was created, the question about standing

must be separately considered. (See Part C, post.)

[9] Because the threshold issue turns on our interpretation

of an allegedly ambiguous contract, L.B. Research was

entitled to allege its own construction of the agreement *179

{Aragon-Haas v. Family Security Ins. Services, Inc. (1991)

231 Cal.App.3d 232, 239, 282 Cal.Rptr. 233), and those

allegations, unless contradicted by the actual writing attached

to the complaint (which they are not), are deemed true for

purposes of UCLA's motion for judgment on the pleadings

{Gerawan Farming, Inc. v. Lyons (2000) 24 Cal.4th 468,515-

516, 101 Cal.Rptr.2d 470, 12 P.3d 720; Martinez v. Socoma

Companies, Inc. (1974) 11 Cal.3d 394, 400, 113 Cal.Rptr.

585, 521 P.2d 841; Marina Tenants Assn. v. Deauville Marina

Development Co. (1986) 181 Cal.App.3d 122, 128, 226

Cal.Rptr. 321).

We emphasize that our decision about whether this contract is

in fact ambiguous might, given an appeal at a different stage

in this case, be enhanced by the consideration of extrinsic

evidence {Parsons v. Bristol Development Co. (1965) 62

Cal.2d 861, 865-866,44 Cal.Rptr. 767,402 P.2d 839; Pacific

Gas & E. Co. V. G. W. Thomas Drayage etc. Co. (1968) 69

Cal.2d 33, 39-40, 69 Cal.Rptr. 561, 442 P.2d 641), which

might in the end bring us to a different conclusion about

whether a charitable trust was created. As it is, UCLA and

the Regents are bound by the rules governing our review of

the motion they made, and the ambiguities must be construed

in favor of L.B. Research, not in favor of the interpretation

urged by UCLA and the Regents.

2.

L.B. Research alleges that the instrument is a contract and

that it is ambiguous—because it "gives" a contribution of $I

million to UCLA (which arguably sounds like an outright

gift) but also includes language of the sort used to create a

condition subsequent ("if the money is not used as directed,

the fund is to be transferred to another institution), and

obligates UCLA to account and report annually to L.B.

Research (which supports an inference that a failure to

comply with the conditions would result in a forfeiture).

The essential terms of the agreement are spelled out in the

writing, which is dated and signed by both L.B. Research

and the UCLA Foundation. The writing, as construed by L.B.

Research, thus shows an intent "to provide that if the [fund]

were not used for the designated... purposes it should revert...

to ... a contingent donee, [and that L.B. Research] intended to

impose an enforceable obligation on [the UCLA Foundation]

to devote [the fund] to [the stated] purposes [on the stated

conditions]." {City of Palm Springs v. Living Desert Reserve,

supra, 70 Cal.App.4th at p. 622, 82 Cal.Rptr.2d 859.)

[10] To avoid this result, UCLA and the Regents contend

that, because the agreement does not have an absolute

forfeiture provision, it must be construed to create a charitable

trust. We disagree. Although it is true that UCLA's failure

to abide by the conditions imposed by the agreement would

not accomplish a forfeiture vis-a-vis the entire University of

California system, it would nonetheless be a forfeiture for the

medical school at UCLA, *180 which was plainly viewed

by L.B. Research **716 as a specific donee." (Prob.Code, §

15201 [a trust is created only if the settlor properly manifests

an intention to create a trust]; Estate of Ralston (1934) 1

Cal.2d 724, 726, 37 P.2d 76.) Because UCLA's loss will

be UC San Francisco's gain, the nature of this forfeiture

supports rather than defeats L.B. Research's position and does

not require adoption of a view antagonistic to the donor's

charitable intent.

We conclude, therefore, that the agreement is a conditional

contract, and that L.B. Research has standing to pursue its

claims against UCLA and the Regents. {Rosecrans v. Pacific

Elec. Ry. Co. (1943) 21 Cal.2d 602, 606, 134 P.2d 245 [in

order to ascertain the intent of the parties, the interpretation

of a condition subsequent must be based on the writing as a

whole].)
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C.

[11] Had we concluded otherwise (and found within the
constraints of this appeal from a judgment on the pleadings

that L.B. Research's gift created a charitable trust), we would

have reversed on the ground that the Attomey General's

power to enforce charitable tmsts does not in this type of case

deprive the donor of standing to enforce the terms of the trust

it created. (Gov.Code, §§ 12591, 12598; Holt v. College of

Osteopathic Physicians & Surgeons (1964) 61 Cal.2d 750,

752-757, 40 Cal.Rptr. 244, 394 R2d 932 [minority directors

of charitable corporations have an interest in ensuring that

contributions are used for the purpose they were received in

trust, and thus have standing to sue the majority directors].)

As our Supreme Court observed in Holt, the "prevailing view

of other jurisdictions is that the Attomey General does not

have exclusive power to enforce a charitable tmst and that a

trustee or other person having a sufficient special interest may

also bring an action for this purpose. This position is adopted

by the American Law Institute (Rest.2d Tmsts, § 391) and is

supported by many legal scholars. [Citations.] [T]] In accord

with the majority view, this court has stated that '...the only

person who can object to the disposition of the tmst property

is one having some definite interest in the property—^he must

be a tmstee, or a cestui, or have some reversionary *181

interest in the tmst property.' [Citations.]" [Holt v. College

of Osteopathic Physicians & Surgeons, supra, 61 Cal.2d at

p. 753, 40 Cal.Rptr. 244, 394 R2d 932, emphasis added, fn.

omitted.)

The statutes giving the Attomey General the power to

bring an action for the enforcement of a charitable tmst

"were enacted in recognition of the problem of providing

adequate supervision and enforcement of charitable tmsts.

Beneficiaries of a charitable tmst, unlike beneficiaries of a

private tmst, are ordinarily indefinite and therefore unable to

enforce the tmst in their own behalf. [Citations.] Since there is

usually no one willing to assume the burdens of a legal action,

or who could properly represent the interests of the tmst or the

public, the Attomey General has been empowered to oversee

charities as the representative of the public, a practice having

its origin in the early common law. [Citation.]

**717 "In addition to the general public interest, however,

there is the interest of donors who have directed that

their contributions be used for certain charitable purposes.

Although the public in general may benefit from any number

of charitable purposes, charitable contributions must be used

only for the purposes for which they were received in tmst.

[Citations.] Moreover, part of the problem of enforcement is

to bring to light conduct detrimental to a charitable tmst so

that remedial action may be taken. The Attomey General may
not be in a position to become aware of wrongful conduct or

to be sufficiently familiar with the situation to appreciate its

impact, and the various responsibilities of his office may also
tend to make it burdensome for him to institute legal actions

except in situations of serious public detriment. [Citations.]

[HI -

"Although the Attomey General has primary responsibility

for the enforcement of charitable tmsts, the need for adequate
enforcement is not wholly fulfilled by the authority given him.

The protection of charities from harassing litigation does not

require that only the Attomey General be permitted to bring

legal actions in their behalf. This consideration '... is quite
inapplicable to enforcement by the fiduciaries who are both

few in number and charged with the duty of managing the
charity's affairs.' [Citation.] There is no rule or policy against

supplementing the Attorney General's power of enforcement

by allowing other responsible individuals to sue in behalf

of the charity. The administration of charitable tmsts stands

only to benefit if in addition to the Attomey General other

suitable means of enforcement are available." (Holt v. College
ofOsteopathic Physicians & Surgeons, supra, 61 Cal.2d at pp.
754-756, 40 Cal.Rptr. 244, 394 R2d 932, italics added, fns.

omitted; and see San Diego etc. Boy Scouts of America v. City

of Escondido (1971) 14 Cal.App.3d 189, 195, 92 Cal.Rptr.

186 ["But the right of the Attomey General to sue to enforce a

charitable tmst is not exclusive: other responsible individuals

may be permitted to sue on behalf of the charity"].)

*182 Under either scenario—conditional contract or

charitable tmst—^the motion for judgment on the pleadings

should have been denied.

DISPOSITION

The judgment is reversed and the cause is remanded to the

trial court with directions to vacate its order granting the

motion for judgment on the pleadings, enter a new order

denying the motion, and place the case back on track for trial.

L.B. Research Foundation is entitled to its costs of appeal.

We concur: SPENCER, P.J., and ROTHSCHILD, J.
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Footnotes

1  The Chair holder (referred to In the writing as the "Incumbent") must "be a full and tenured professor with an established S
{  1

research Interest. In addition, he or she will be a trained cardiac surgeon; will have received basic research training; >
will be actively involved In cardiovascular research; will have established a proven record of high-quality research as ^
demonstrated by publication in peer-reviewed journals and funding awarded from outside sources; should be eligible for ^
membership in the Cardiovascular Research Institute or Center or an organization of similar distinction. The incumbent o

may have clinical responsibilities but is dedicated to research aspects. [H] The incumbent will have an established track ^

record of mentoring cardiac surgeons to conduct basic research. [H] The incumbent shall not hold an administrative >

position in the Department of Surgery or its Divisions—for example, Chair, Vice-Chair, Division Chief, Section Chief, ,

and so on."

2  On this point, both parties have submitted requests for judicial notice comprised of printouts from various websites
maintained by UCLA and the University of California. However tantalizing this public information might be, it is plainly m

subject to interpretation and for that reason not subject to judicial notice or to our consideration in reviewing the trial court's ^
order granting a motion for judgment on the pleadings. (Evid.Code, §§ 451,452; Comings v. State Bd. of Education (1972)

23 Cal.App.3d 94, 102, 100 Cal.Rptr. 73 [Improper to judicially notice fact subject to reasonable dispute]; cf. McKelvey O

V. Boeing North American, Inc. (1999) 74 Cal.App.4th 151, 162, 86 Cal.Rptr.2d 645.) 2
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Smithers v. St. Luke's-Roosevelt Hosp, Center, 281 A.D.2d 127 (2001)

723 N.Y.S.2d 426, 2001 N.Y. Slip Op. 02953"

I  KeyCite Yellow Flag - Negative Treatment

Distinguished by Lucker v. Bayside Cemetery, N.Y.A.D. 1 Dept., December

31,2013

281 A.D.2d 127

Supreme Court, Appellate Division,

First Department, New York.

Adele SMITHERS, etc.. Plaintiff-Appellant,

V.

ST. LUKE'S-ROOSEVELT HOSPITAL

CENTER, et al., Defendants-Respondents.

April 5, 2001.

Synopsis

Wife of deceased donor of charitable gift, made to hospital for

purpose of establishing alcohol treatment center, sued hospital

and state attomey general, seeking to enforce terms of gift.

The Supreme Court, New York County, Beatrice Shainswit,

J., denied wife's motion for preliminary injunction barring

sale of building in which center was located, and granted

motion to dismiss for lack of standing. Appeal was taken.

The Supreme Court, Appellate Division, Ellerin, J., held that;

(1) wife had standing to pursue action, and (2) preliminary

injunction would be granted staying disbursement of proceeds

of sale of building.

Affirmed as modified.

Friedman, J., dissented and filed opinion.

West Headnotes (1)

[1] Charities «=> Persons entitled to enforce

charitable trust

Wife of deceased donor of charitable gift of

funds to hospital made for purpose of creating

alcoholism treatment center, who was appointed

administratrix for purposes of pursuing claim

in question, had standing to sue hospital for

enforcement of gift terms, despite claim that

Attomey General had exclusive right to sue,

as representative of beneficiaries. McKinney's

EPTL 8-1.1(0, ll-l.l(b)(13).

12 Cases that cite this headnote

Attorneys and Law Firms

**426 *128 Paul R. Levenson, of counsel (August C.
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Siben) attomeys for plaintiff-appellant.

Edward S. Komreich, of counsel (Charles S. Sims, Leonard

A. Feiwus and Herschel Goldfield, on the brief, Proskauer

Rose LLP, attomeys) for defendants-respondents St. Luke's-

Roosevelt Hospital Center and Continuum Health Partners,

Inc. (formerly Greater Metropolitan Health Systems, Inc.).

William Josephson, of counsel (Peter H. Schiff, Dietrich

Snell and Paula Gellman, on the brief, Eliot Spitzer, Attomey

General of the State of New York, attomey) for defendant-

respondent Dennis C. Vacco.

**427 ANGELA M. MAZZARELLI, J.P., BETTY

WEINBERG ELLERIN, ALFRED D. LERNER, and DAVID

FRIEDMAN, JJ.

Opinion

ELLERIN, J.

The issue before us is whether the estate of the donor of a

charitable gift has standing to sue the donee to enforce the

terms of the gift. We conclude that in the circumstances here

present plaintiff estate does have the necessary standing.

A recitation of the factual allegations in the complaint, which

must be deemed tme on this application to dismiss (see, e.g.,

Cron V. Hargw Fabrics, 91 N.Y.2d 362, 670 N.Y.S.2d 973,

694 N.E.2d 56), is instmctive. Plaintiff Adele Smithers is

the widow of R. Brinkley Smithers, a recovered alcoholic

who devoted the last 40 years of his life to the treatment

and understanding of the disease of alcoholism. In 1971

Smithers announced his intention to make a gift to defendant

St. Luke's-Roosevelt Hospital Center (the "Hospital") of $10

million over time for the establishment of an alcoholism

treatment center (the "Gift"). In his June 16, 1971 letter

to the Hospital creating the Gift, Smithers stated, "Money

from the $10 million grant will be supplied as needed. It is

understood, however, that the detailed project plans and staff

appointments must have my approval."
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According to the complaint, the Hospital agreed to use

the Gift to expand its treatment of alcoholism to include,

following five days of detoxification in the hospital,

"rehabilitation in a free-standing, controlled, uplifting

and non-hospital environment," that is, a "therapeutic

conununity" removed from the hospital setting. With $1

million from the first installment of the Gift, the Hospital

purchased a building at 56 East 93rd Street in Manhattan to

house the rehabilitation program, and in 1973 the Smithers

Alcoholism Treatment and Training Center opened there.

*129 Smithers thereafter remained involved in the

management and affairs of the Smithers Center. At times,

according to the complaint, the Hospital sought to avoid its

obligations under the terms of the Gift, and its relationship

with Smithers was an uneasy one. On July 31,1978, Smithers

wrote that the Hospital had "not lived up to my letter of

intent," and that "[ujnder the circumstances no funds or stock

will be forthcoming from me." Only slightly more than half

of the Gift had been made at that time.

In 1981 the president of the Hospital, Gary Gambuti,

commenced discussions with Smithers in an effort to induce

him to complete the Gift. In a November 5, 1981, letter,

Smithers informed Gambuti that he had no objection to the

sale of the building. Smithers noted in the letter that when

the Smithers rehabilitation facility was set up there was

practically no place in the New York area for an alcoholic

to undergo rehabilitation after detoxification, but now there

are a number of facilities, most of which "have the advantage

of being at least a few miles out of town—so there is more

chance of outdoor recreation." According to Mrs. Smithers,

her husband had no intention of completing the Gift, but

agreed to the sale of the building to keep the Smithers

Center afloat. In any event, Gambuti, in response, assured

Smithers of the Hospital's continuing interest in the Smithers

Alcoholism Program and its commitment to expanding its

entire alcoholism treatment program. He wrote that he saw

no reason to sell the building until a plan for this program

had been proposed, and that he would appreciate receiving

Smithers's comments and suggestions before the **428 plan

was finalized. He expressed his hope that Smithers would be

willing "to sit down with us and review our proposals for

the future expansion in alcoholism." Contrary to the dissent's

categorical conclusion that this appeal concems merely the

sale of the building, expressly agreed to by Smithers, that

consent was given before the Gift's completion and must be

viewed in the context of what follows.

Over the next two years, Gambuti repeatedly assured

Smithers that the Hospital would strictly adhere to the terms

of the Gift and carry out Smithers's intent in making it. Only
when Smithers was completely satisfied of the Hospital's

intentions did he agree to complete the Gift, which he

accomplished in an October 24, 1983 letter, stating:

Thanks to the cooperation of the officers and staff of

the Smithers Center and St. Luke's Roosevelt *130

Hospital Center (the "Hospital"), the Smithers Center

is now in splendid shape, and I feel that the time has

come for me to complete the funding of the project.
{In this letter I will refer to all aspects of the existing

alcoholism program, including in-patient, out-patient and

rehabilitation services, and any future extension thereof,
collectively as the "Smithers Center"). (Emphasis added.)

This final contribution is subject to the following

restrictions and is to be used exclusively for the following
purposes.

First, it is my intention that my final contribution be set

aside as an endowment fund, (the "Smithers Endowment

Fund"). The income is to be used exclusively for the

support of the Smithers Center, to the extent necessary for

current operations, and any unused income remaining at the

end of each calendar year is to be accumulated and added to

principal. Principal of the Smithers Endowment Fund is not

to be expended for any purpose except for remodeling or

rebuilding the administration section and out-patient floor

at the Building on 58th Street, and for construction, repairs

or improvements with respect to any other building space

at any time used directly in coimection with the Smithers

Center. Such capital expenditures should be considered as

secondary to the endowment function and should in no

event exceed in the aggregate one half of the initial value

of the Smithers Endowment Fund.

Beneath Smithers's signature is the following paragraph

signed and dated by Gambuti:

The contribution of the number of

shares of IBM Stock referred to above

by R. Brinkley Smithers is gratefully

accepted, subject to the restrictions set

forth in this letter, in full satisfaction
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of any outstanding pledge or other

obligation. (Emphasis added.)
Attomey

The existing rehabilitation services, which Smithers included

in his definition of the Smithers Center and which the

Hospital's acceptance of the Gift encompassed, were housed

in the free-standing Smithers building and, according to the

complaint, were intended always to be housed in a free

standing facility.

*131 In late 1992, the Hospital asked Mrs. Smithers to

organize a "Silver Anniversary Gala," in honor of her husband

and herself, to raise funds for restoration of the building and

for a scholarship program for Smithers Center patients in

need of financial assistance. From 1992 to March 1995, she

and, until his death in January 1994, Smithers successfully

solicited millions of dollars' worth of donated goods and

services for a total restoration of the building and organized

the fundraiser, scheduled for April 1995. Then, in March

1995, just **429 over a year after Smithers's death, the

Hospital announced that it planned to move the Smithers

Center into a hospital ward and sell the East 93rd Street

building. The Hospital directed Mrs. Smithers, a month and a

half before the fundraiser was scheduled to be held, to cancel

the event.

The Hospital's armounced intentions aroused Mrs. Smithers's

suspicions. First, relocating the patients in a hospital ward

would violate the Hospital's obligation to run the Smithers

Center in a free-standing facility physically separate from

the Hospital. Second, the Hospital's claim that it had to sell

the building to become more competitive was inconsistent

with its assurances to her husband and her through the

years that the Smithers Center was operating at a profit.

Mrs. Smithers notified the Hospital of her objections to

the proposed relocation of the program and demanded an

accounting of the Smithers Center's finances.

The Hospital at first resisted disclosing its financial records,

but Mrs. Smithers persisted, and in May 1995 the Hospital

disclosed that it had been misappropriating monies from the

Endowment Fund since before Smithers's death, transferring

such monies to its general fund where they were used for

purposes unrelated to the Smithers Center. Mrs. Smithers

notified the Attorney General, who investigated the Hospital's

plan to sell the building and discovered that the Hospital had

transferred restricted assets from the Smithers Endowment

Fund to its general fund in what it called "loans." The

General demanded the return of these assets and in

August 1995 the Hospital returned nearly $5 million to the

Smithers Endowment Fund, although it did not restore the

income lost on those funds during the intervening years.

In the next three years, Mrs. Smithers tried to negotiate
a resolution with the Hospital. The Attomey General

participated in the negotiations, seeking, according to an
affidavit in support of his motion to dismiss the complaint,
"to effectuate a settlement that would resolve the plaintiffs
concems and benefit *132 the Smithers Alcoholism

Program." When the negotiations proved unsuccessful, the

Attomey General, according to the affidavit, "proceeded to

conclude his investigation ... and to resolve those issues

identified during the course of the investigation." On April 21,

1998, the Attomey General, having received a letter from an

attomey writing on behalf of Mrs. Smithers, wrote to counsel

for the Hospital advising that he would not object to the sale

of the East 93rd Street building "so long as the Hospital
can demonstrate [ ] to our satisfaction," inter alia, that the

Hospital's plan for the Smithers program and the Smithers

Center would continue "in accordance with the donor's gift,"
that the Hospital would disclose to the Attomey General

any changes to the Smithers program budget resulting from

"the proposed relocation of the inpatient rehabilitation unit

from the East 93rd Street building to the Hospital," and

that safeguards had been put into place to prevent future

commingling of restricted funds. The letter stated that the

Attomey General would require an assurance that no such

commingling of funds would occur in the future.

In July 1998, the Attomey General entered into an Assurance

of Discontinuance Pursuant to Executive Law § 63(15) with

the Hospital. Under the terms of this assurance the Hospital

agreed to make no more transfers or loans from Gift funds for

any purpose other than the benefit of the Smithers Center and

to retum to the Gift fund $ I million from the proceeds of any
sale of the building. The Attomey General did not require the

Hospital to retum **430 the entire proceeds of such a sale,

because he found that, contrary to Mrs. Smithers's contention,

the terms of the Gift did not preclude the Hospital from selling

the building.

Two months later, Mrs. Smithers commenced this suit to

enforce the conditions of the Gift and to obtain an accounting
by the Hospital of its handling of the Endowment Fund and

property dedicated to the Smithers Center. The Hospital and

the Attomey General were named, inter alia, as defendants.

Mrs. Smithers had obtained Special Letters of Administration
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from the Nassau County Surrogate's Court appointing her the

Special Administratrix of Smithers's estate for the purpose

of pursuing claims by the estate against the Hospital in

cormection with its administration of the Smithers Center.

The named executor of Smithers's estate had consented to

the issuance of the Special Letters of Administration. The

Attorney General had appeared before the Surrogate on behalf

of ultimate charitable beneficiaries. The Surrogate issued the

letters "upon the *133 understanding that the Court takes no

position with regard to the advisability of any contemplated

litigation..."

of the sa

Mrs. Smithers sought an injunction to permanently enjoin the

Hospital from selling the building and relocating the Smithers

Center without court approval, for specific performance

by the Hospital of the terms of the Gift, e.g., perpetual

maintenance of a free-standing rehabilitation unit and return

to the Gift funds of all proceeds of any sale or rental of

the building, for return of all income lost on the funds

misappropriated by the Hospital from the Gift funds, for

imposition of a constructive trust, for an accounting, and for

a judicial declaration conceming the terms and conditions

under which the Gift fund is to be administered. She then

moved for a preliminary injunction against the sale of the

building by the Hospital. The Hospital moved to strike a

notice of pendency that Mrs. Smithers had filed against

the building and moved to dismiss the complaint for lack

of standing. The Attorney General also moved to dismiss

for lack of standing and for failure to state a cause of

action. Supreme Court denied the motion for a preliminary

injunction, granted the motions to dismiss, and canceled

the notice of pendency on the building. Mrs. Smithers

then moved this Court for a preliminary injunction pending

appeal to prevent the sale of the building or, altematively, to

enjoin disbursement of the proceeds in the event of a sale.

We granted the motion to enjoin disbursement of the sale

proceeds and directed that the proceeds be placed in escrow

pending our further order.

On appeal, the Attomey General's office, having reevaluated

the matter "under the direction of the newly elected Attomey

General," reversed its position and urged this Court to remand

for a hearing on the merits to determine whether or not the

building was subject to gift restrictions. If it were, then all

proceeds of the sale would be subject to the same restrictions

and could not be used for the Hospital's general purposes. The

Attomey General was constrained to point out that, in that

case, the Assurance of Discontinuance could not authorize the

sale of the building and the application of only $1 million

le proceeds to the Smithers Center in the absence

of the donor's release of the restrictions or a court order

authorizing the release of the restrictions. He explained that he

had supported Mrs. Smithers's motion before this Court for a

preliminary injunction against the sale of the building because

he agreed that a hearing was required to determine whether

such restrictions existed. However, the Attomey General

urged that *134 the issue of Mrs. Smithers's standing to

bring the suit need not, and should not, be reached in this

**431 action, since he certainly had standing and had joined

with her in seeking reversal and remand.

We note that, not only did the Hospital (and the Attomey

General) fail to seek court approval of the Assurance of

Discontinuance, which was required by § 522 of the Not-For-

Profit Corporation Law because the Assurance contemplated

the sale of the building, the diversion of all the appreciation

realized upon the sale, and the relocation of the rehabilitation

unit out of a free-standing, non-hospital environment and

into a hospital ward, all of which may have been contrary

to the terms of the Gift {see, AIco Gravure v. Knapp, 64

N. Y.2d 458,490 N. Y.S.2d 116,479 N.E.2d 752), but also, just

before signing the Assurance of Discontinuance, the Hospital

had closed the in-hospital detox unit without even informing

the Attomey General. The Attomey General leamed of the

closing a few months later from Mrs. Smithers's papers

on her motion for a preliminary injunction. In his reply

memorandum of law in support of the motion to dismiss,

the Attomey General argued that he had not abdicated his

duty by failing to prevent the closing, but had "reasonably

relied on a specific representation" made by the executive

vice president of the Hospital's corporate parent that the

Smithers Alcoholism Center would remain at the Hospital,

and that the Hospital had not advised the Attomey General

of its actions "in breach of that representation." It may be

observed that it was only Mrs. Smithers's vigilance that

brought this to light, since apparently the Attomey General

had no procedure in place by which to insure compliance

by the donee. Appropriate oversight undoubtedly would have

been provided had the requisite court approval been sought as

statutorily required.

While this appeal was pending, the Attomey General and the

Hospital reached another agreement. This agreement raised

some issues for the first time, but it brought the position

of the Attomey General and the Hospital on other issues

into accord with Mrs. Smithers's position. For example, the

Hospital agreed to allocate the entire net proceeds of the sale

of the building to the restricted purposes of the Gift and to
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