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*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Dear Madam Clerk:
Attached for filing, please find:
Defendant Christopher J. Merlo's:

1) Notices of Appeal in the consolidated cases of C.A. Nos. 2019-CP-37-00687 and 2020-CP-
37-00188;

2) Proof of Service;

3) The Lower Court's Orders dated 7/20/22 and 8/17/22; and
4) Cover letter for same.

Regards,

Townes Johnson

Townes B. Johnson III

)

(O) 864-757-4899 | (C) 864-325-2528 | (E) tjohnson@sc.legal
Mailing: PO Box 9246 | Greenville, SC 29604
Physical: 101 N. Main St.. Suite 302

Website | Blog | vCard

PRIVILEGED AND CONFIDENTIAL: This electronic message (including any attachments) is intended only for the use of the individual or entity to
which it is addressed and may contain information that is attorney-client privileged, may be confidential work product, or may be exempt from
disclosure under applicable law. If the reader of this message is not the intended recipient or the employee or agent responsible for delivering the
message to the intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is wrongful, is strictly
prohibited, and may subject you to civil liability. If you have received this communication in error, please immediately notify us by telephone at 864-

757-4899 or by return e-mail, and destroy any copies (electronic, paper, or otherwise) that you may have of this communication.

DEBT COLLECTOR: This firm collects debts for mortgage lenders and other creditors. Any information obtained will be used for that purpose.
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM OCONEE COUNTY
Court of Common Pleas

The Honorable Steven C. Kirven, Master in Equity

Case Nos. 2019-CP-37-00687 and 2020-CP-37-00188

Christopher J. METIO. .. ..ouiti e Appellant,
V.

Montgomery Holdings, LLC d/b/a IBI Builders, Gregory K. Grissinger, Jr.

and JOhN MONtGOMET. ... ..c.uiitt it eines Respondents.

NOTICE OF APPEAL

Christopher J. Merlo appeals the decision of the Honorable Steven C. Kirven on August
17,2022. Appellant received notice of the August 17, 2022 decision on August 17, 2022.

TOWNES B. JOHNSON III, LLC

/s/ Townes B. Johnson III

Townes B. Johnson III, S.C. Bar # 75412
PO Box 9246

Greenville, S.C. 29604

(864)-757-4899

tjohnson@sc.legal

Attorneys for the Appellant

Greenville, South Carolina
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Other Counsel of Record:

Jason M. Tarokh

PO Box 10827

Tampa, FL 33679
813-922-5510
jason@tarokhlaw.com
Attorneys for the Respondent
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Other Counsel of Record:

Jason M. Tarokh

PO Box 10827

Tampa, FL 33679
813-922-5510
jason@tarokhlaw.com
Attorneys for the Respondent
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STATE OF SOUTH CAROLINA
COUNTY OF OCONEE

MONTGOMERY HOLDINGS, LLC D/B/A
IBI BUILDERS,

Plaintiff,
V.

CHRISTOPHER J. MERLO;
and GRANDSOUTH BANK

Defendants,

IN THE COURT OF COMMON PLEAS
TENTH JUDICIAL CIRCUIT

CASE #: 2019-CP-37-00687

CHRISTOPHER J. MERLO,
Plaintiff,

V.

GREGORY K. GRISSINGER, JR., and JOHN

MONTGOMERY,

Defendants,

CASE #: 2020-CP-37-00188

/

ORDER DENYING MOTION TO ALTER OR AMEND

THIS CAUSE having come before this Court on August 11, 2022, at a hearing upon

Defendant’s in case # 2019-CP-37-00687 and Plaintiff’s in case # 2020-CP-37-00188,

CHRISTOPHER J. MERLO (herein “Merlo’’), Motion to Alter or Amend filed on July 29, 2022,

and the Court after consideration of the subject motion, IBI’s, Grissinger’s and Montgomery’s

Response in Opposition to Merlo’s Motion to Alter or Amend filed on August 9, 2022, and the

argument of counsel, and otherwise being fully advised in the premises, it is,

ORDERED AND ADJUDGED as follows:
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1. Merlo’s Motion to Alter or Amend filed on July 29, 2022, is hereby DENIED.

DONE and ORDERED in OCONEE County, South Carolina this day of

August, 2022.

The Honorable Steven C. Kirven
Master-in-Equity for Oconee County
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Oconee Common Pleas

Case Caption: Montgomery Holdings, LIc D/B/A Ibi Builders, plaintiff, etal VS
Christopher JMerlo , defendant, et al
Case Number: 2019CP3700687

Type: Order/Other

Anditisso ordered

g/ Steven C. Kirven, Master in Equity, #3081

Electronically signed on 2022-08-17 15:21:09 page 3 of 3
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		CASE #:  2019-CP-37-00687

		Defendants,




STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF OCONEE TENTH JUDICIAL CIRCUIT

CASE #: 2019-CP-37-00687

MONTGOMERY HOLDINGS, LLC D/B/A
IBI BUILDERS,

Plaintiff,
V.

CHRISTOPHER J. MERLO;
and GRANDSOUTH BANK

Defendants,

CHRISTOPHER J. MERLO, CASE #: 2020-CP-37-00188
Plaintiff,
V.

GREGORY K. GRISSINGER, JR., and JOHN
MONTGOMERY,

Defendants,
/

MASTER-IN-EQUITY’S ORDER AND JUDGMENT OF FORECLOSURE AND SALE

Pursuant to Rules 53 and 71, SCRCP, the above-entitled consolidated matters were
referred to the undersigned by consent to make appropriate findings of fact and conclusions of
law with authority to enter a final judgment. Accordingly, a multi-day non-jury trial was held
before me on May 24, 2022 through and including May 27, 2022, in Anderson County, South
Carolina, by consent of the parties, in which testimony was taken and evidence offered.

These consolidated cases concern the construction of a custom home on Lake Keowee in

Oconee County, South Carolina. Although many claims and defenses have been pled, to
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generally summarize the basic nature of the dispute: The builder alleges that the owner breached
a contract for the construction of a custom home by terminating it and failing to pay the total
amount owed, and the owner alleges the builder breached the contract by failing to properly and
timely construct the home.

The following attorneys and parties were in attendance throughout the entirety of the
trial:

Jason M. Tarokh — Attorney for Plaintiff, Montgomery Holdings, LLC d/b/a IBI Builders
(herein “IBI”) in Case # 2019-CP-37-00687, and for Defendants, John J. Montgomery and
Gregory K. Grissinger, Jr., in Case # 2020-CP-37-00188.

Townes B. Johnson, 11l — Attorney for Defendant, Christopher J. Merlo in Case # 2019-
CP-37-00687, and for Plaintiff, Christopher J. Merlo in Case # 2020-CP-37-00188.

John J. Montgomery (herein “Montgomery”’) — representative and agent of Plaintiff, 1Bl
in Case # 2019-CP-37-00687, and Defendant in Case # 2020-CP-37-00188.

Gregory K. Grissinger, Jr. (herein “Grissinger”) — representative and agent of Plaintiff,
IBI in Case # 2019-CP-37-00687, and Defendant in Case # 2020-CP-37-00188.

Christopher J. Merlo (herein “Merlo”) — Defendant in Case # 2019-CP-37-00687 and
Plaintiff in Case # 2020-CP-37-00188.

THE MOTIONS FOR DIRECTED VERDICT

At the conclusion of IBI’s case in chief, Merlo made a motion for directed verdict,
which was denied. At the conclusion of Merlo’s case in chief, IBI, Montgomery and Grissinger
made a motion for directed verdict. | denied IBI’s motion for directed verdict as to Merlo’s
negligence counterclaim. However, | hereby grant Montgomery and Grissinger’s motion for

directed verdict as to all of Merlo’s claims against them, including the negligence claim. I also
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hereby grant IBI’s motion for directed verdict as to Merlo’s claims for fraud, negligent
misrepresentation, violation of the South Carolina Unfair Trade Practices Act (herein
“SCUTPA”) and breach of fiduciary duty.

IBI’s, Grissinger’s and Montgomery’s motion for directed verdict sought a verdict in
their favor against Merlo’s claims against them for negligence, negligent misrepresentation,
fraud, violation of the SCUTPA and breach of fiduciary duty in both cases. The primary basis of
IBI’s, Grissinger’s and Montgomery’s motion for directed verdict was the lack of evidence to
support Merlo’s claims of negligence, fraud, negligent misrepresentation and a violation of the
SCUTPA based on alleged fraudulent or deceptive conduct on the part of IBI, Grissinger and
Montgomery during the course of the subject construction project. 1 also find that there was a
lack of evidence to support Merlo’s claim that IBI, Grissinger and Montgomery were in a
fiduciary relationship with Merlo during the course of the subject construction project.

Negligence

“In order to recover in a negligence action, the plaintiff must show (1) a duty of care
owed by the defendant to the plaintiff; (2) a breach of that duty by a negligent act or omission;
and (3) damage proximately resulting from the breach.” Crolley v. Hutchins, 300 S.C. 355, 356
(Ct.App. 1989). Merlo presented no evidence establishing the duty of care owed Montgomery
and Grissinger to Merlo. Furthermore, the economic loss rule bars Merlo’s claims in tort
because there was no evidence presented that Grissinger and Montgomery violated an applicable
building code, deviated from industry standards, or constructed a home that they knew or should
have known would pose serious risks of physical harm. See, Kennedy v. Columbia Lumber and
Manufacturing Company, Inc., 299 S.C. 335, 347 (1989). 1 also find that there was no evidence

that Montgomery and Grissinger were acting in their individual capacities during the course of
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the construction project. Accordingly, I find that Montgomery and Grissinger were acting as
representatives and agents for I1BI at all times during the course of the project.
Fraud

“Fraud is not presumed, but must be shown by clear, cogent, and convincing evidence. In
order to prove fraud, the following elements must be shown: (1) a representation; (2) its falsity;
(3) its materiality; (4) either knowledge of its falsity or a reckless disregard of its truth or falsity;
(5) intent that the representation be acted upon; (6) the hearer's ignorance of its falsity; (7) the
hearer's reliance on its truth; (8) the hearer's right to rely thereon; and (9) the hearer's consequent
and proximate injury.” Ardis v. Cox, 431 S.E.2d 267, 269 (Ct.App. 1993). There was no
evidence presented that IBI, Grissinger or Montgomery intentionally or recklessly
misrepresented anything to Merlo during the course of the Merlo project.

Negligent Misrepresentation

“To prove a claim for the common law tort of negligent misrepresentation, [Merlo] was
required to establish the following elements: (1) the defendant made a false representation to the
plaintiff; (2) the defendant had a pecuniary interest in making the statement; (3) the defendant
owed a duty of care to see that he communicated truthful information to the plaintiff; (4) the
defendant breached that duty by failing to exercise due care; (5) the plaintiff justifiably relied on
the representation; and (6) the plaintiff suffered a pecuniary loss as the proximate result of his
reliance on the representation.” Quail Hill, LLC v. County of Richland, 287 S.C. 223, 240
(2010). There was no evidence presented that IBI, Grissinger and Montgomery falsely
represented anything to Merlo during the course of the subject project. "There is no liability for
casual statements, representations as to matters of law, or matters which plaintiff could ascertain

on his own in the exercise of due diligence.” Id. (internal citations omitted).
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Violation of the South Carolina Unfair Trade Practices Act

The South Carolina Unfair Trade Practices Act is set forth in S.C. Code 8§ 39-5-10 et seq.
“The statute clearly requires that in order to recover pursuant to the UTPA one must prove each
of the following three elements by the greater weight or preponderance of the evidence: 1) a
violation of the Act, 2) proximate cause, and 3) damages.” Charleston Lumber Co., Inc., v.
Miller Housing Corp., 458 S.E.2d 431, 438 (Ct.App. 1995), rev’d on other grounds, 525 S.E.2d
869 (2000). There was no evidence presented that IBI, Grissinger and Montgomey engaged in
any unfair or deceptive act or practice that adversely affected the public interest or was capable
of repetition during the course of the subject project.

Breach of Fiduciary Duty

“Whether there is a fiduciary relationship between two people is an equitable issue.
Generally, legal issues are for the determination of the jury and equitable issues are for the
determination of the court. A confidential or fiduciary relationship exists when one imposes a
special confidence in another, so that the latter, in equity and good conscience, is bound to act in
good faith and with due regard to the interests of the one imposing the confidence. This Court
has recognized certain relationships are by nature fiduciary, such as the attorney client
relationship.” Hendricks v. Clemson University, 353 S.C. 449, 458-9 (2003) (internal citations
and guotation marks omitted). Merlo presented no evidence that the parties were in a fiduciary
relationship during the course of the subject project.

Furthermore, based on the evidence presented at the trial, which included testimony from
Montgomery; Grissinger; Merlo; Lee Matthew West, 111; Ronald Fred Marchant, 111; Michel F.

Laplante; and Karen N. Merlo, | hereby find, conclude and order as follows as to IBI’s claims
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against Merlo for foreclosure of its mechanic’s lien, breach of contract, unjust enrichment and
quantum meruit, and also as to Merlo’s breach of contract and negligence claims against IBI.

FINDINGS OF FACT

1. | find that the parties were duly served with process and are properly before this
Court.

2. | find that IBIl and Merlo entered into a valid and enforceable written contract titled
“Home Contract” and dated November 17, 2017, wherein 1Bl agreed to construct a custom home
for Merlo for the base price of $625,000 on Merlo’s real property (herein “Home Contract™).
Merlo’s real property, the subject property, is more particularly described as follows:

All that certain piece, parcel or lot of land, situate, lying and being in the State of

South Carolina, County of Oconee, being shown and designated as Lot No. 12 on a

Plat entitled Marina Bay, dated August 26, 2016 and recorded in Plat Book B560 at

Page 5, Oconee County ROD. Reference is hereby made to said plat for a more

complete description of metes and bounds.

This being a portion of the same property conveyed to MT Investments, LLC by

deed of Crescent Communities, LLC, recorded October 30, 2015 in Deed Book 2140

at Page 198-205, Oconee County ROD.

This being the same property conveyed to Christopher J. Merlo by deed of MT

Investments, LLC, recorded November 4, 2016 in Deed Book 2222 at Page 145,

Oconee County ROD.

Owner of Property: Christopher J. Merlo

Property Address: 548 Marina Bay Dr., Seneca, South Carolina 29762

TMS#: 520-82-01-012

3. | find that Merlo received a loan from GrandSouth Bank (herein “GSB”), which was
secured by a mortgage in the amount of $752,000, to finance the project. The mortgage is
recorded in Mortgage Book 3687, Page 216, in the office of the Oconee County Register of

Deeds. The mortgage constitutes a first lien position on the property.

4. 1find that IBI was to be paid by periodic loan draws based upon the GSB’s draw
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inspection schedule pursuant to the Home Contract.

5. I find that GSB hired Lee Matthew West, 111, to perform periodic draw inspections
for the purpose of paying IBI loan draws when requested. | find that the purpose of the
inspections was to verify IBI’s completion of certain aspects of the project as set forth in the nine
draw inspection reports that he prepared, which were all admitted into evidence. I find that Mr.
West accurately assigned percentages to represent the level of completion of various project
categories during the course of his nine separate inspections of the project after each inspection.
| find that Mr. West would also accurately calculate the overall percentage of completion of the
project after each inspection, which are reflected in the nine draw inspection reports. | find the
testimony of Mr. West was credible and trustworthy.

6. | find that Merlo was obligated to pay IBI for any change orders and allowance
overages pursuant to the Home Contract, which were in addition to the $625,000 base price.

7. | find that Merlo approved of all change orders reflected on IBI’s “balance sheet”. |
find that all change orders were accurately monetized and documented on IBI’s balance sheet.

8. I find that IBI was very thorough and accurate in its accounting of the project by
virtue of its balance sheet. | find that during the course of construction, IBI would periodically
send Merlo the balance sheet via e-mail. The balance sheet is a document prepared by IBI in the
normal and usual course of its business that reflected the balance owed by Merlo at any given
time. | find that the balance sheet was periodically updated by IBI from time to time based upon
charges for change orders and allowance overages, which were added to the balance sheet at or
near the time they were incurred, and also for payments received, which likewise were added to
the balance sheet at or near the time payments were received. Naturally, throughout the project,

the total balance Merlo owed to IBI would fluctuate based upon charges for change orders and
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allowance overages, and the payments that were made directly by Merlo or as loan draws from
GSB.

9. I find that the Home Contract was supplemented and modified by that certain
instrument dated May 3, 2019, that was signed by Merlo and delivered to IBI, which was
referred to at the trial as the “Guaranty”. | find that both the Home Contract and Guaranty
together constituted the entire agreement between the Merlo and IBI. | find that Merlo
unquestionably agreed to all items and terms set forth in the Guaranty, which included but is not
limited to Merlo’s agreement that the balance sheet as of April 30, 2019, consisted of a total
balance Merlo owed to IBI of $183,382. The Guaranty provides that, among other things, Merlo
was seeking a separate source for funding “the additional items agreed to be added to the
construction of the home”, that “the current conventional loan does not cover the current
overages due to IBI”, and that “a HELOC is being sourced to fund the current balance of
overages”. | find that by virtue of the Guaranty, Merlo unequivocally agreed to pay IBI for all
past and pending change orders that were reflected on the April 30, 2019 balance sheet, in
addition to agreeing that all future change orders and allowance overages would be added to the
balance sheet and paid, such as “Boulder Retaining walls, plumbing overages, etc”, prior to
“move in completion of home and or Certificate of Occupancy request”. | further find that the
Guaranty also provided reasonable assurance by Merlo to IBI that Merlo would pay IBI for all
past, pending and future change orders and overage allowances prior to 1Bl requesting a
certificate of occupancy because Merlo’s construction loan with GSB did not cover the “current
overages due” to IBI.

10. I find that the project had been substantially completed by 1Bl immediately prior to

Merlo’s unjustified termination of the contract, which occurred on October 12, 2019. | find that
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at that point only normal punch list items remained and IBI was prevented from doing so by the
termination. 1 find that IBI substantially performed its duties and obligations under the contract.

11. | find that the ninth draw inspection was on August 26, 2019, at which time Mr. West
calculated the project was at 93% completion. The remaining items at that time were the
appliances (2%) and five categories showing 1% each, with 1% percent being the smallest
rounding utilized. Thus, even if a particular category was only one or two tenths from
completion it was shown as 1%. So, likely the actual percentage of completion at that point
would have been significantly greater and possibly up to 97% as of the last draw inspection and
possibly 99% or more after delivery of appliances and at termination, which is consistent with
only punch list items remaining at that point. Those five categories included Kitchen cabinets,
electrical, landscaping, floors and storm windows/gutters. The photographs included in the ninth
inspection report are not comprehensive, but they do show a house which is nearing completion
and appears to be of good quality. Some unfinished items which can be discerned from those
photographs include hardware for the kitchen cabinets, absent switch plates on electrical outlets,
stickers on the windows and final cleanup and touch up needed on the landscaping, all of which
fall in the categories remaining and are normal finishing touches or punch list items.

12. | find that work continued on the project after the August 26, 2019 inspection, which
included the furnishing of labor and materials for the installation of the downstairs kitchen
backsplash, and up until the termination on October 12, 2019. | find that IBI last furnished labor
and materials at the project on October 11, 2019, the day before termination. | find that most of
the 5% remaining work would have been addressed during the period from August 26, 2019
through October 11, 2019. Testimony indicated that discussion between 1Bl and Merlo about

October 9, 2019, was to the effect that once the appliances were installed and the punch list
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addressed a certificate of occupancy could be requested probably during the week of October 14,
2019. However, IBI insisted that Merlo pay the balance due including significant amounts for
change orders before the certificate of occupancy would be requested. | find that the driving
force leading to the termination was the insistence by IBI that Merlo make payment pursuant to
the contract rather than any issues with the construction. Accordingly, I find that Merlo’s
October 12, 2019 termination of the contract was wrongful, unjustified and in bad faith.

13. 1 find that IBI’s “final” balance sheet shows the base price of $625,000 at line
3. | find that everything following from lines 4 through 54 were added to base price at the
request of Merlo for change orders and allowance overages. | find that lines 56 through 68 show
the payments in the total amount of $606,050 were received by IBI through loan draws and
direct payments, leaving the amount of $255,534.86 at line 70, which is the final balance owed
by Merlo to IBI under the contract. | find that the balance sheet accurately reflected all change

orders and allowance overages, which were added to Home Contract price. 1 find that the

balance sheet accurately reflected all payments that IBI received, which were accurately credited.

14. 1 find that IBI timely recorded its mechanic’s lien in the amount of $255,534.86, on
October 17, 2019, in Volume 8, Page 68, in the office of the Oconee County, South Carolina,
Register of Deeds. I find that IBI’s mechanic’s lien was timely served on Merlo on November 7,
2019, and also on GSB and Bank of Travelers Rest on November 8, 2019. Bank of Travelers
Rest was dismissed as a party defendant by consent order on December 23, 2019. | find the
IBI’s lien accurately reflects the amount it is owed by Merlo under the contract. | find that IBI
timely filed its Lis Pendens on November 8, 2019, and timely brought its action to foreclose its
mechanic’s lien on the same day.

15. | find that Merlo’s breach of contract claim against IBI is without merit, which is
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summarized to include encroachments onto the neighboring property of the driveway and the
boulder wall, the downstairs ceiling height, the lack of poured concrete walls at certain locations,
and the assertion that the work performed by IBI was of substandard quality. | find that Merlo
has failed to establish that the aforementioned items were directly and solely caused by 1Bl and
has also failed to establish the amount of damage attributable directly to those items. | find that
the encroachments (drive and boulder wall) were the direct result of a failure to have the property
lines properly identified and marked, which was not the responsibility of IBI. IBI’s expert,
Laplante, who was qualified as an expert witness, testified that identifying and marking the
property lines for a construction project is always the responsibility of the owner. In addition,
there was testimony that Merlo was directly involved in the placement of these items. | find that
IBI’s construction of the project was proper and was performed in a good and workmanlike
manner, in accordance with the plans and specifications, and in compliance with the standard of
care of the residential construction industry. I find that IBI’s management and supervision of the
construction of the project was proper and in compliance with the standard of care of the
residential construction industry. 1 find that the house was constructed in accordance with the
plans selected by Merlo and that the difference between the nominal ceiling height of 10” and the
actual height of 9°8” was the thickness of the floor and ceiling materials. Additionally, | find
that Merlo failed to present any evidence that the resulting ceiling height caused him any damage
or that the house was worth any less upon completion because of the 9°8” ceiling height. | find
that the poured concrete walls complained about were part of the foundation installation. I find
that the plans selected were not specific to the Merlo lot and were dictated by the lay of the land
and were largely determined and specified by the foundation contractors in the field. IBI’s

expert, Laplante, testified that the walls as constructed were within acceptable industry standards
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and consistent with the plans. | find that the various photographs presented by Merlo and relied
upon by him as showing substandard work were all taken during the midst of construction and do
not represent the final product. They are certainly not consistent with the photos attached to the
ninth draw inspection report. IBI’s expert, Laplante, further testified that the house was built by
IBI to acceptable industry standards in terms of quality. Accordingly, I find that IBI’s work on
the project to be of good and acceptable quality and well within the industry standards.

16. | find that I1BI did not unreasonably or negligently delay the project. 1 find that IBI
substantially completed the project in a reasonable period of time. | find that the building period
for this project was extremely rainy causing excessive mud, which was exacerbated by the
absence of the drive and retaining wall during much of the construction period much of which is
exhibited in the Merlo photographs. Merlo argued extensively about the duration of IBI work on
the project and that it greatly exceeded the 12-month period in the Home Contract as set forth in
Paragraph | (A)(B) therein. However, | find that a reading of the Home Contract language in
that regard to be without merit and erroneous because the language indicates that the 12-month
figure was neither mandatory nor absolute, because it specifically states that it was an estimate
and that multiple variables could impact that time frame including weather and change orders,
both of which were significant factors in this project.

17. Credibility is a significant factor in this case. | find that Merlo was inconsistent, at
best, in his statements about the project. Overall, | find that Merlo was not credible in his
testimony. In February 2019, Merlo sent a surprise gift to IBI and expressed his appreciation for
IBI on the house (PI. Ex. 81). A series of emails from Merlo to GSB is telling (PL. Exs. 62-68).
In a January 6, 2019 e-mail to GSB, Merlo notes that construction was slow due to continuing

rain, but added that the end-product should be exceptional. In a March 8, 2019 e-mail to GSB,
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Merlo states that he was satisfied with the project but expressed his impatience due to the pace of
construction and stated that he was certain the final appraisal would soothe his anxiety. In an
April 25, 2019 e-mail to GSB, Merlo states that construction was moving briskly and that the
appraisal should be favorable. Inan April 30, 2019 e-mail to GSB, Merlo acknowledges that he
owed his builder $150,000 at that point. In a May 3, 2019 e-mail to GSB, Merlo again
acknowledges owing the builder $150,000. In a May 29, 2019 e-mail to GSB, Merlo again
acknowledges owing the builder $150,000 and suggests an appraisal of $1,250,000 or higher. In
an August 20, 2019 email to GSB, Merlo states that the house is almost finished and that the
house exceeds initial expectations.

18. Along these same lines, comments by Ron Marchant of GSB in a November 13,
2019 e-mail are noteworthy (PL. Ex. 69). I find Mr. Marchant’s testimony to be credible and
trustworthy. Mr. Marchant indicated in an e-mail that he visited the project on November 12,
2019 and it looked good. In the e-mail, Mr. Marchant states, “Needs to be punched out and
appliances installed, etc. Other than that it is ready to go.” On November 8, 2019, in comments
submitted to Marchant for his approval, another GSB employee states that based on discussion
with Merlo he terminated the IBI contract due to “timing, etc”. 1d. This was several days before
Mr. Marchant visited the project as referenced above and was at a time when Merlo had not yet
obtained another builder for the project after terminating IBI. 1 find that only after IBI filed and
served its mechanic’s lien did Merlo start raising issues related to construction quality and
compliance with plans.

19. I find that Merlo engaged in a disturbing pattern of conduct. After IBI was
wrongfully and unjustifiably terminated, Merlo hired Joy Construction (herein “Joy”) whose

principal owner was Dustin Rampy. Merlo eventually fell out with Joy/Rampy. In both
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situations (IBI and Joy/Rampy), | find that Merlo attempted to build leverage to negotiate a
reduced price or concession from the other party regarding payment. In the IBI matter, on
November 20, 2019, shortly after IBI’s mechanic’s lien was filed, Merlo filed a complaint about
IBI with the South Carolina Department of Labor, Licensing and Regulation (herein “SCLLR”),
which was investigated and dismissed. Subsequently in August 2020, Merlo pursued a claim
against Grissinger’s bond company making numerous disparaging remarks about Grissinger and
stating that his complaint to the SCLLR was for the purpose of getting Grissinger’s contractor’s
license revoked. (Pl. Ex. 82). Merlo also communicated to GSB that the bank should remove IBI
from their approved list. After Joy/Rampy left the project (resigning on April 6, 2020), Merlo
called the police at some point claiming Joy/Rampy had stolen his property. On April 8, 2020,
Merlo sent Joy/Rampy a threatening email seeking a refund and stating that he had spoken to a
governmental agency and a criminal complaint was being considered and ending with “The ball
is in your court, proceed with caution.” (Pl. EX. 76). Ultimately a settlement was reached with
Joy/Rampy under which Rampy returned $13,000 to Merlo.

20. Merlo presented evidence that he paid Joy substantial sums for work at his property
after IB1 was terminated, however, Merlo never presented any definitive evidence of the scope of
work for which Joy was hired other than generally stating that it was for remediation of the 1BI
work, which is inconsistent with the other evidence regarding the state of completion when 1Bl
was terminated. | find that significant changes and additions to the project were made by Merlo
after IBI was terminated. | find there was insufficient evidence to establish a nexus between any
specific items claimed by Merlo to be defective work by IBI with any specific amount to cure.

21. In addition to actual damages Merlo claimed consequential damages based on his

sale of Myrtle Beach property to fund the project and his mortgage payments on his residence
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prior to the new project. Consequential damages are those which do not flow directly from the
contract breach, but which were within the contemplation of the parties at the time the contract
was made. See, Goodwin v. The Hilton Head Company, 273 S.C. 758, 761 (1979). | find there
was no evidence admitted supporting a determination that these items claimed by Merlo were
contemplated to any degree at all at the time the contract was made.

22. | find that Merlo’s negligence claim against I1BI is for economic loss only and would
sound in contract as opposed to tort. Although a builder may be liable to an owner in tort where
only economic loss is involved, the owner must establish that the builder has violated an
applicable building code, has deviated from industry standards, or has constructed a house which
he knows or should know will pose serious risks of physical harm. See, Kennedy v. Columbia
Lumber and Manufacturing Company, Inc., 299 S.C. 335, 347 (1989). I find the evidence
presented by Merlo fails to establish those elements.

23. | find that Merlo’s breach of contract claim against IBI is without merit as the
evidence presented failed to establish that IBI breached the contract.

24. 1 find that all of Merlo’s affirmative defenses against IBI’s claims are without merit
as the evidence presented by Merlo failed to establish each affirmative defense.

Conclusions of Law

1. This Court has jurisdiction over these consolidated cases and over all parties.

2. “A contract is an obligation which arises from actual agreement of the
parties manifested by words, oral or written, or by conduct.” Regions Bank v. Schmauch, 354
S.C. 648, 660 (Ct. App. 2003). “Where instruments entered into by the same parties at different
times relate to the same subject matter, the instruments will be construed together to determine

the entire agreement between the parties. If the provisions of one instrument limit, explain, or
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otherwise affect the provisions of the other, they will be given effect to accomplish the entire
agreement between the parties.” Bishop Realty and Rentals, Inc., v. Perk, Inc., 292 S.C. 182,
185 (Ct. App. 1987) (internal citations omitted). Based on the evidence presented, | conclude
that the Home Contract and Guaranty together constituted the contract between IBI and Merlo.

3. "Inorder to prevail on [a] claim of breach of contract, [a] plaintiff bears the burden
of establishing the existence and terms of the contract, defendant's breach of one or more of the
contractual terms, and damages resulting from the breach.” Taylor v. Cummins Atl., Inc., 852 F.
Supp. 1279, 1286 (D.S.C. 1994), aff'd, 48 F.3d 1217 (4th Cir. 1995), cert. denied, 516 U.S. 864,
116 (1995). “Itis an elementary principle that one who seeks to recover damages for the breach
of a contract, to which he was a party, must show that the contract has been performed on his
part, or at least that he was at the appropriate time able, ready and willing so to perform it."
Parks v. Lyons, 219 S.C. 40, 48 (1951). Based on the evidence presented, | conclude that Merlo
breached the contract with IBI by wrongfully and unjustifiably terminating the contract after I1BI
substantially completed the project. | also find that Merlo breached the contract by failing to pay
IBI the balance of $255,534.86 owed under the contract, which caused IBI to suffer damages in
the amount of $255,534.86, plus prejudgment interest, attorney’s fees and costs. Furthermore, |
include that I1BI performed its duties and obligations under the contract and did not breach the
contract.

4. “A person to whom a debt is due for labor performed or furnished or for materials
furnished and actually used in the erection, alteration, or repair of a building or structure upon
real estate...by virtue of an agreement with, or by consent of, the owner of the building or
structure...shall have a lien upon the building or structure and upon the interest of the owner of

the building or structure in the lot of land upon which it is situated to secure the payment of the
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debt due to him.” S.C. Code Ann. § 29-5-10(a). “The purpose of the mechanic's lien statute is to
aid both builders and owners. It enables a builder to supply labor and materials with the
assurance of being paid without the necessity of a conventional note and mortgage.
Simultaneously, it provides the owner with an easy method of obtaining credit while receiving
the benefit of labor and materials supplied to his property.” A.V.A. Construction Corporation v.
Santee Wando Construction, 303 S.C. 333, 336. (Ct. App. 1991).

5. “Theright to a lien arises inchoate; i.e., when the labor is performed or material is
furnished, the right exists but the lien has not been perfected.” Butler Contracting v. Court Steet,
LLC, 369 S.C. 121, 128 (2006) (citations omitted).

6. “In order to perfect and enforce a mechanic's lien, the person asserting the lien (1)
must serve upon the owner or person in possession and file with the register of deeds or clerk of
court a notice or certificate of lien containing the lien amount, a description of the real property,
and other required information ‘within ninety days after he ceases to labor on or furnish labor or
materials for such building or structure’; (2) must commence a lawsuit seeking to enforce the
lien within six months after ceasing to provide labor or materials for such real property; and (3)
must file a notice of the pending action (lis pendens) within six months after ceasing to provide
labor or materials for such real property. If these steps are taken, the person claiming the lien
may foreclose against the property to satisfy the debt.” 1d. at 129 (internal citations omitted). |
conclude that IBI perfected its mechanic’s lien in accordance with the law and is therefore
entitled to foreclosure of its lien. Accordingly, | conclude that the subject property should be
sold at public auction after due advertisement to satisfy the debt owed to IBI.

7. “The law has long allowed prejudgment interest on obligations to pay money from

the time when, either by agreement of the parties or operation of law, the payment is
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demandable, if the sum is certain or capable of being reduced to certainty. Stated another way,
prejudgment interest is allowed on a claim of liquidated damages; i.e., the sum is certain or
capable of being reduced to certainty based on a mathematical calculation previously agreed to
by the parties. Prejudgment interest is not allowed on an unliquidated claim in the absence of an
agreement or statute. The fact that the amount due is disputed by the opposing party does not
render the claim unliquidated for the purposes of an award of prejudgment interest. The proper
test for determining whether prejudgment interest may be awarded is whether the measure of
recovery, not necessarily the amount of damages, is fixed by conditions existing at the time the
claim arose. The right of a party to prejudgment interest is not affected by rights of discount or
offset claimed by the opposing party. It is the character of the claim and not the defense to it that
determines whether prejudgment interest is allowable.” 1d. at 133-4. (internal citations
omitted). Accordingly, I conclude that IBI’s claim under the contract was “liquidated” as it was
capable of being reduced to certainty based upon mathematical calculation by virtue of the
“final” balance sheet. Therefore, | conclude that IBI is entitled to prejudgment interest on
$255,534.86, the balance owed, which began accruing on October 12, 2019, the date of
termination. S.C. Code Ann. 8 34-31-20(A), sets forth the prejudgment interest rate as eight and
three-fourth percent (8.75%) per annum. Therefore, as of July 20, 2022, prejudgment interest in
the amount of $61,993.46 has accrued on the $255,534.86 balance owed, which is calculated at
$61.26 per day multiplied by 1012 days.

8. “The costs which may arise in enforcing or defending against the lien under this
chapter, including a reasonable attorney's fee, may be recovered by the prevailing party. The fee
must be determined by the court in which the action is brought but the fee and the court costs

may not exceed the amount of the lien.” S.C. Code Ann. § 29-5-10(a). See, T.W. Morton
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Builders, Inc., v. von Buedingen, 316 S.C. 388 (Ct. App. 1994) (holding the court must award
attorney fees to the prevailing party in an action to enforce or defend against a mechanic’s lien).
Merlo filed and served an offer of settlement in the amount of $150,000, pursuant to S.C. Code
Ann. § 29-5-10. IBI filed an offer of settlement in the amount of $200,000 pursuant to S.C.
Code Ann. 8 29-5-10. Because IBI’s offer of settlement was closer to the verdict reached in this
case, | conclude that IBI is entitled to an award of attorney’s fees against Merlo as the prevailing
party. See, S.C. Code Ann. § 29-5-10(b). I further conclude that because the Guaranty
specifically provides that “[Merlo] will reimburse [IBI] for all expenses incurred in connection
with enforcement including without limitation, reasonable attorneys’ fees”, IBI is entitled to an
award of attorney’s fees and costs against Merlo in the prosecution of its claims and in defense
against Merlo’s claims against it. Therefore, based upon IBI’s counsel, Jason M. Tarokh,
Affidavit of Attorney’s Fees and Costs, I find and conclude that IBI incurred attorney’s fees in
the amount of $72,733.87, and costs in the amount of $12,599.47, to enforce its lien and the
contract, which | find and conclude were reasonable and necessary.

9. Because I find that a valid and enforceable contract existed between Merlo and IBI
by virtue of the Home Contract and Guaranty, I conclude that IBI’s claims for unjust enrichment
and quantum meruit, which were pled in the alternative to IBI’s breach of contract claim, are
moot. See, Blanton v. Friedberg, 819 F.2d 489, 491 n.2 (4th Cir. 1987) (“Normally, damages for
breach of contract and recovery for quantum meruit are mutually exclusive remedies.”)
(emphasis original). “This Court has recognized quantum meruit as an equitable doctrine to
allow recovery for unjust enrichment. Absent an express contract, recovery under quantum
meruit is based on quasicontract. . . .” Columbia Wholesale Company, Inc., v. Scudder May

N.V., 440 S.E.2d 129, 130 (1994).
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10. “In order to recover in a negligence action, [Merlo] must show (1) a duty of care

owed by [IBI] to [Merlo]; (2) a breach of that duty by a negligent act or omission; and (3)

damage proximately resulting from the breach.” Crolley v. Hutchins, 300 S.C. 355, 356 (Ct.App.

1989). I find that Merlo’s negligence claim against IBI are for economic loss only and would
sound in contract as opposed to tort. Although a builder may be liable to an owner in tort where
only economic loss is involved, the owner must establish that the builder has violated an
applicable building code, has deviated from industry standards, or has constructed a house which
he knows or should know will pose serious risks of physical harm. See, Kennedy v. Columbia
Lumber and Manufacturing Company, Inc., 299 S.C. 335, 347 (1989). I find the evidence
presented by Merlo fails to establish those elements. Accordingly, | conclude that Merlo’s
negligence claim against IBI is not supported by the evidence and is otherwise without merit.

11. Iconclude that GSB’s mortgage in the amount of $752,000, and recorded in
Mortgage Book 3687, Page 216, in the office of the Oconee County Register of Deeds,
constitutes a first lien position on the property and the foreclosure sale of the subject property
will be subject to said mortgage.

12. Therefore, for the reasons set forth above, | conclude that IBI is due $255,534.86 on
the contract and on its mechanic’s lien, plus prejudgment interest in the amount of $61,993.46,
plus attorney’s fees in the amount of $72,733.87, plus costs in the amount of $12,599.47, for a
total due of $402,861.66, which represents the total debt due to IBI.

13. I conclude that because IBI’s mechanic’s lien has been established, the subject
property shall be sold pursuant to law to satisfy the indebtedness owed to IBI. See, S.C. Code

Ann. § 29-5-260 (“If the lien is established in favor of any of the creditors whose claims are
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presented the court shall order a sale of the property to be made by such officer as may be
authorized by law to make sales of property.”).

Accordingly, IT IS THEREFORE ORDERED, ADJUDGED AND DECREED as
follows:

1. Merlo’s counterclaims for fraud, negligent misrepresentation, violation of the
SCUTPA and breach of fiduciary duty against 1Bl in Oconee County Court of Common Pleas
Case # 2019-CP-37-00687 are hereby DISMISSED WITH PREJUDICE BY DIRECTED
VERDICT.

2. All of Merlo’s claims against Grissinger and Montgomery in Oconee County Court
of Common Pleas Case # 2020-CP-37-00188, which are for negligence, fraud, negligent
misrepresentation, violation of the SCUTPA and breach of fiduciary duty, are hereby
DISMISSED WITH PREJUDICE BY DIRECTED VERDICT.

3. Asto IBI’s breach of contract claim against Merlo in Oconee County Court of
Common Pleas Case # 2019-CP-37-00687, after due and thorough consideration of the evidence
presented, the Court hereby grants judgment in favor of IBI against Merlo in the amount of
$255,534.86, plus prejudgment interest in the amount of $61,993.46, plus attorney’s fees in the
amount of $72,733.87, plus costs in the amount of $12,599.47, for a total judgment of
$402,861.66. Post-judgment interest shall accrue at the rate of 7.25% per annum, from the date
of this judgment until paid in full.

4. As to IBI’s foreclosure of mechanic’s lien claim in Oconee County Court of
Common Pleas Case # 2019-CP-37-00687, after due and thorough consideration of the evidence

presented, the Court hereby grants judgment in favor of IBI in the sum of $402,861.66,
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representing the total debt due the Plaintiff on its lien, together with post-judgment interest that
shall accrue at the rate of 7.25% per annum.

5. Because a valid and enforceable contract existed between IBI and Merlo, IBI’s
claims for quantum meruit and unjust enrichment are MOOT.

6. After due and thorough consideration of the evidence presented, the Court hereby
enters judgment in favor of IBI on Merlo’s breach of contract and negligence counterclaims in
Oconee County Court of Common Pleas Case # 2019-CP-37-00687.

7. The party liable for the aforesaid debt, Merlo, shall, on or before the date of sale
of the property herein after described, pay to IBI or its attorney the amount of the debt owed as
aforesaid, together with the costs and disbursements of this action.

8. Upon default of payment at or before the time herein indicated, the property be
sold by the Oconee County Clerk of Court, at public auction, at the Oconee County Courthouse,
in the City of Walhalla, County and State aforesaid, on some convenient sales day hereafter as
set by the Court, on the following terms, that is to say:

a. FOR CASH: The Oconee County Clerk of Court will require a deposit of
five (5%) on the amount of the bid, in cash or its equivalence, same to be applied on the purchase
price only upon compliance with the bid, but in case of hon-compliance within thirty (30) days
same to be forfeited and applied to the costs and Plaintiff’s (IBI’s) debt.

b. The sale shall be subject to the mortgage owned and held by GSB, which is
recorded in Mortgage Book 3687, Page 216, in the office of the Oconee County Register of
Deeds, taxes, assessments, existing easements, and easements and restrictions of record.

c. Purchaser to pay for deed stamps and cost of recording the deed.

d. If Plaintiff (1BI) is the successful bidder at the foreclosure sale for a sum
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not exceeding the amount of costs, expenses and the indebtedness of the Plaintiff (IBI) in full,
the Plaintiff (IBI) may pay to the Oconee County Clerk of Court only the amount of the costs and
expenses, crediting the balance of the bid on its indebtedness.

9. The Oconee County Clerk of Court will, by advertisement according to law, give
notice of the time and place of such sale, and the terms thereof, and will execute to the purchaser
or purchasers a deed to the property sold. The Plaintiff (IBI) or any other party to this action
may become a purchaser at such sale, and if, upon such sale being made, the purchaser or
purchasers should fail to comply with the terms thereof within thirty (30) days after date of sale,
then the Oconee County Clerk of Court may advertise the said property for sale on the next or
some other subsequent sales day, as set by the Court, at the risk of the former highest bidder, and
so from to time thereafter until a full compliance shall be secured.

10. The Oconee County Clerk of Court shall apply the proceeds of the sale of the
property as follows:

FIRST: To payment of the amount of costs and expenses in this action;

NEXT: To the payment to Plaintiff (IBI) or its attorney of the amount of debt owed to
Plaintiff (IBI) and interest, so much thereof as the purchase money will pay on the same; and

NEXT: Any surplus should be held pending further Order of this Court and pursuant to
S.C. Code Ann. § 29-5-310.

11. The amount generated from the foreclosure sale shall be credited against the above-
described in personam judgment granted against Merlo and in favor of IBI on its breach of
contract claim. If the amount generated from the foreclosure sale is insufficient to pay off the in
personam judgment in its entirety, then the balance shall remain in place as a judgment lien

against Merlo, which shall continue to accrue interest at the rate of 7.25% per annum.
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11. The defendants named herein, with the exception of GSB, and all persons

whosever claiming under the defendants be barred and foreclosed of all right, title, interest and

equity of redemption in the subject property, or any part thereof.

12. The deed of conveyance made pursuant to said sale shall contain the names of

only the Plaintiff, the defendant who was the titleholder of the property at the time of the filing
of the Lis Pendens, and the grantee; and the Register of Deeds is authorized to omit from the

indices pertaining to such conveyance the names of all parties not contained in such deeds.

13. A description of the property encumbered by IBI’s mechanic’s lien and herein

ordered to be sold is as follows:

All that certain piece, parcel or lot of land, situate, lying and being in the State of
South Carolina, County of Oconee, being shown and designated as Lot No. 12 on a
Plat entitled Marina Bay, dated August 26, 2016 and recorded in Plat Book B560 at
Page 5, Oconee County ROD. Reference is hereby made to said plat for a more
complete description of metes and bounds.

This being a portion of the same property conveyed to MT Investments, LLC by
deed of Crescent Communities, LLC, recorded October 30, 2015 in Deed Book 2140
at Page 198-205, Oconee County ROD.

This being the same property conveyed to Christopher J. Merlo by deed of MT
Investments, LLC, recorded November 4, 2016 in Deed Book 2222 at Page 145,
Oconee County ROD.

Owner of Property: Christopher J. Merlo
Property Address: 548 Marina Bay Dr., Seneca, South Carolina 29762
TMS#: 520-82-01-012

14. IT IS FURTHER ORDERED that if Plaintiff (IBI) or its representative does not

appear at the scheduled sale of the above-described property, then the sale of the property will be
null, void and of no force and effect. In such event, the sale will be rescheduled for the next

available sales date as ordered by this court.

15. Merlo has not established any claims or defenses, legal or equitable, for relief against
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Plaintiff (IBI), and therefore no relief, be it legal or equitable, shall be granted to Merlo. In
addition, all persons who may be entitled to claim through or under the title or interest of Merlo
in the subject property shall likewise be absolutely barred and forever foreclosed.

16. The undersigned Master-in-Equity will retain jurisdiction to do all necessary acts
incident to this foreclosure and to hear any post-judgment matters, including, but not limited to,
the issuance of a Writ of Assistance.

AND IT IS SO ORDERED.

DONE and ORDERED in OCONEE County, South Carolina this day of July,
2022.

The Honorable Steven C. Kirven
Master-in-Equity for Oconee County
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Oconee Common Pleas

Case Caption: Montgomery Holdings, LIc D/B/A Ibi Builders, plaintiff, etal VS
Christopher JMerlo , defendant, et al
Case Number: 2019CP3700687

Type: Master/Order/Other

Anditisso ordered

g/ Steven C. Kirven, Master in Equity, #3081

Electronically signed on 2022-07-20 15:02:30 page 26 of 26
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		CASE #:  2019-CP-37-00687

		Defendants,




THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM OCONEE COUNTY
Court of Common Pleas

The Honorable Steven C. Kirven, Master in Equity

Case Nos. 2019-CP-37-00687 and 2020-CP-37-00188

Christophér T MEHG. ... oo eommmmmmmmms mam ovsamsrmsponn-anses bk SR i Appellant,

Montgomery Holdings, LLC d/b/a IBI Builders, Gregory K. Grissinger, Jr.
A Jobin, VLT P OTTIRIL s cocisuwssic s o o e s s o v S SR B o s B A S Respondents.

PROOF OF SERVICE

[ certify that I have served the foregoing Notice of Appeal on the above named Respondent
by regular mail on August 18, 2022, addressed to counsel of record as follows.
Jason M. Tarokh
PO Box 10827

Tampa, FL 33679
Attorneys for the Respondent

(signature page to follow)





TowNES B. Jounson 111, LLC

4@1 iZWZ@ oo

fownes B. Johnson I1f, S.C. Bar # 75412
PO Box 9246
Greenville, S.C. 29604
(864)-757-4899
tjiohnson(@sc.legal
Attorneys for the Appellant

Greenville, South Carolina






August 23, 2022

The Honorable Jenny Abbott Kitchens

Clerk, The South Carolina Court of Appeals

Post Office Box 11629
Columbia, SC 29211

m. [OWNES B. JOH!

I \‘- .\‘ |, "“\‘.-

Townes B. Johnson [11
(864) 757-4889
tjohnson@sc.legal

RE: Montgomery Holding, LLC d/b/a IBI Builders, et al v. Merlo
Case Nos. 2019-CP-37-00687

Dear Ms. Kitchens:

Enclosed for filing is a notice of appeal in the above case. Also enclosed are the

following:

1. Proof of service of the notice of appeal on the respondent.

2. A copy of the Orders reflecting the Court’s rulings which are to be challenged

on appeal.

3. Filing fee of $250.

co: Jason M. Tarokh
PO Box 10827
Tampa, FL 33679
813-922-5510
jason{@tarokhlaw.com
Attorney for Respondent

PO Box 9246

Greenville, SC 29604

‘Slntzys /}\ /L —

Fownes B. Johnson I11,/S.C. Bar # 75412
TownNES B. JoUNSONATL, LLC
PO Box 9246

Greenville, S.C. 29604
(864)-757-4899
tjohnson(@sc.legal
Attorney for Appellant
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Bank of America ‘ 1 81 6
TOWNES B JOHNSON il LLC AR et
PO BOX 9246
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However, if you have previously received a discharge in bankruptcy, this message is not and should not be construed as an attempt to collect a debt, but
only as an attempt to enforce a lien.

IRS CIRCULAR 230 NOTICE: Any statements regarding tax matters made herein, including any attachments, are not formal tax opinions by this firm,
cannot be relied upon or used by any person to avoid tax penalties, and are not intended to be used or referred to in any marketing or promotional
materials. Moreover, any tax advice contained in this e-mail or any attachment hereto is not intended to be used, and cannot be used, to avoid penalties
posed under the Internal Revenue Code.



