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Statement of the Case

Pursuant to Rule 221(a), S.C.A.C.R., the Appellants request that the Court of
Appeals reconsider its unpublished opinion filed August 10, 2022. The Appellants
respectfully contend that the Court overlooked and otherwise misapprehended
arguments regarding obvious due process violations; the statutory mandate that awards
of medical treatment be both specific and proven to be necessary to “lessen the period of
disability;” and the fact that no claim under S.C. Code Ann. §§ 42-9-210, 42-9-260, 42-15-
60, 42-9-10, 42-9-20, or 42-9-30 was preserved for review by the Commission on remand.
The Appellants further contend that the Court misapprehended the applicable law in
holding that the Commission was entitled to “empower” Dr. Poletti to determine the
Appellant’s liability for unspecified future medical treatment and the evidence in the
record regarding the Claimant’s subsequent, non-work-related re-injuries to his neck and

back.

Arguments
I. The Court of Appeals overlooked the Appellants’ argument that the

Workers’ Compensation Commission’s June 24, 2019, Order violates

the Appellants’ constitutional right to due process and equal protection.

Despite clearly raising arguments regarding constitutional violations in their
Brief to the Court of Appeals and despite lengthy discussion of these issues during oral
arguments on June 9, 2022, the August 10, 2022, Opinion of the Court of Appeals

makes absolutely no mention of due process or equal protection. Because the Court has



overlooked and otherwise failed to address these arguments, the Appellants respectfully
request rehearing and reconsideration.

As previously argued by the Appellants, the Commission’s June 24, 2019, Order
constitutes an abuse of discretion by the Commission and otherwise violates the
Appellants’ right to due process and equal protection under the law, including their right
to notice and opportunity to be heard on the issues addressed, sua sponte, and without
notice, regarding the application of S.C. Code Ann. §§ 42-9-210, 42-9-260, 42-15-60, 42-
9-10, 42-9-20, or 42-9-30. No issues with respect to the Claimant’s entitlement to benefits
under these statutes were preserved for appeal by the Claimant in his Form 30, or his 2014
Brief to the Appellate Panel, and entitlement to benefits under these statutes was not
addressed by the Court of Appeals in their remand order. Therefore, the Appellants did
not and could not have had an opportunity to address the merits of such claims before the
Commission’s Appellate Panel in the first instance (i.e., by brief or oral argument in 2015),
much less on remand (in 2019). Indeed, the Appellants were not given any notice that the
Commission intended to address the merits of long-abandoned claims under S.C. Code
Ann. §§ 42-9-210, 42-9-260, 42-15-60, 42-9-10, 42-9-20, Or 42-9-30, sua motu, in June
2019, prior to the issuance of the Appellate Panel’s Orders of June 17 and June 24, 2019.

In addition, even assuming, arguendo, that the Appellate Panel had the authority
or jurisdiction to address the Claimant’s entitlement to medical or temporary disability
benefits for the period after September 23, 2013 (the date of the most recent evidentiary
hearing), the Commission eviscerated the Appellants’ right to ever be heard on the issue
of whether or to what extent the Claimant required medical treatment or was capable of

earning wages after September 23, 2013, by speculating as to conditions after the



hearing and after the evidentiary record was closed, by awarding a lump sum in the
absence of any request by the Claimant, and by basing a lump-sum award on
impermissible speculation as to the Claimant’s ability to earn wages in the six years

following the hearing. See Ashley v. Ware Shoals Mfg. Co., 210 S.C. 273, 42 S.E.2d 390

(1947) (holding that the parties have “clear” and “definite rights involved” in a lump sum
request and “are entitled to notice of such proceedings and an opportunity to be heard”).
Despite the fact that this argument was clearly raised by the Appellants in their Brief
and during oral arguments, the Court of Appeals overlooked and otherwise failed to
address this issue in its unpublished Opinion of August 10, 2022.

Again, the issue of the Claimant’s ability to earn wages after September 23, 2013,
was not litigated at the September 23, 2013, hearing because such arguments would
have been ridiculously speculative. Similarly, the Commission did not seek or obtain
evidence or arguments on this issue following the remand from the Court of Appeals.
However, under the terms of the Commission’s June 24, 2019, Order, the Appellants
will never have an opportunity to address this issue. For example, if the Appellants
obtain proof that the Claimant has been working and earning wages consistently since
September 23, 2013, they cannot dispute the Claimant’s entitlement to benefits between
September 23, 2013, and June 24, 2019, with such evidence at an actual hearing in the
future because the Commission has already conclusively ruled that the Claimant is
entitled to a lump sum payment of temporary total disability compensation for this
period. This is plain legal error. See Rice v. Froehling & Robertson 267 S.C. 155, 226
S.E.2d 705 (1976) (reversing an award of the Commission that, by its sweeping terms,

did not give the employer adequate notice or opportunity to be heard).



The Administrative Procedures Act, S.C. Code Ann. § 1-23-320(E), specifically
requires that “[o]pportunity must be afforded all parties to respond and present
evidence and argument on all issues involved” in an administrative hearing. Of course,
the Constitution of the United States of America and the Constitution of the State of
South Carolina guarantee due process and equal protection rights to all parties. See U.S.
Const. amend. V; U.S. Const. amend. XIV, § 1; S.C. Const. art. I, § 3 & § 22. The South

Carolina Constitution provides:

“The privileges and immunities of citizens of this State and of the United
States under this Constitution shall not be abridged, nor shall any person
be deprived of life, liberty, or property without due process of law, nor
shall any person be denied the equal protection of the laws.” S.C. Const.

art. I, § 3.

Our state Constitution additionally assures:

“No person shall be finally bound by a judicial or quasi-judicial decision of
an administrative agency affecting private rights except on due notice and
an opportunity to be heard; nor shall he be subject to the same person for
both prosecution and adjudication; nor shall he be deprived of liberty or
property unless by a mode of procedure prescribed by the General
Assembly, and he shall have in all such instances the right to judicial

review.” S.C. Const. art. I, § 22.



The South Carolina Supreme Court has interpreted this provision to provide “persons
the right to notice and an opportunity to be heard by an administrative agency.” Ross v.

Med. Univ. of S.C., 328 S.C. 51, 68, 492 S.E.2d 62, 71 (1997) (citing Stono River Envtl.

Prot. Ass’n v. S.C. Dep’t of Health & Envtl. Control, 305 S.C. 90, 94, 406 S.E.2d 340, 342

(1991)); accord Kurschner v. City of Camden Planning Comm’n, 376 S.C. 165, 171, 656

S.E.2d 346, 350 (2008) (holding the “fundamental requirements of due process include
notice, an opportunity to be heard in a meaningful way, and judicial review.”). Ata
minimum, due process requires adequate notice and adequate opportunity for a
hearing. Clear Channel Outdoor v. City of Myrtle Beach, 372 S.C. 230, 235, 642 S.E.2d
565, 567 (2007) (citing In re Vora, 354 S.C. 590, 595, 582 S.E.2d 413, 416

(2003)); accord Dangerfield v. State, 376 S.C. 176, 179, 656 S.E.2d 353, 354 (2008).

Importantly, an interested party must be given notice “reasonably calculated under all
circumstances to apprise interested parties of the pendency of the action and afford

them an opportunity to present their objections.” Blanton v. Stathos, 351 S.C. 534, 542,

570 S.E.2d 565, 569 (2002) (citing Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S.

306, 314 (1950); Murdock v. Murdock, 338 S.C. 322, 334, 526 S.E.2d 241, 248 (Ct. App.

1999)).

Here, the Commission’s Appellate Panel wholly failed to apprise the Appellants of
their intent to address arguments regarding the application of S.C. Code Ann. §§ 42-9-
210, 42-9-260, 42-15-60, 42-9-10, 42-9-20, or 42-9-30, which were not preserved for

appeal, and which were not even briefed! or argued before the Commission’s Appellate

1 The Claimant raised no argument with regard to regarding the application of S.C. Code
Ann. §§ 42-9-210, 42-9-260, 42-15-60, 42-9-10, 42-9-20, or 42-9-30 in his brief; however,
5



Panel at the initial review hearing in 2015. Therefore, the Appellants have been denied due

process and the Commission’s Orders of June 17 and 24, 2019 should have been reversed

and vacated by the Court of Appeals. Leventis v. S.C. Dep't of Health & Envtl. Control,
340 S.C. 118, 131-132, 530 S.E.2d 643, 650 (Ct. App. 2000) (holding that to “prove the
denial of due process in an administrative proceeding, a party must show that it was

substantially prejudiced by the administrative process”) (quoting Ogburn-Matthews v.

Loblolly Partners, 332 S.C. 551, 561, 505 S.E.2d 598, 603 (Ct. App. 1998), overruled on

other grounds by Brown v. S.C. Dep’t of Health & Envtl. Control, 348 S.C. 507, 560

S.E.2d 410 (2002)). The Appellants’ right of equal protection has likewise been
infringed by the Appellate Panel’s failure to adhere to the statutory mandates of S.C.
Code Ann. § 42-17-50 and to confine its inquiry and its order to those matters properly
before it.

While the August 10, 2022, Opinion of the Court of Appeals does not discuss these
violations of the Appellants’ constitutional rights, there is a curious suggestion that “the
time to sort out and litigate (if necessary) the proper procedure was before the
commission ruled on the merits, not after.” Respectfully, lacking the power of
clairvoyance, it was not until the Appellate Panel actually issued its Orders on June 17
and June 24, 2019, that the Appellants had any reason to believe that the Appellate
Panel intended to address arguments that were not before them — including arguments

that were never even briefed to the Appellate Panel — or that the Appellate Panel

the Defendants did argue to the Appellate Panel that the Hearing Commissioner’s

conclusions about these statutes are the law of the case.
6



otherwise intended to violate the Appellants’ constitutional right to notice and
opportunity to be heard.

Indeed, the Commission’s “procedure” on remand changed repeatedly and the
Appellants diligently requested information regarding this procedure and the scope of
the Commission’s intended review. By Order dated July 16, 2018, the Chairman of the
Commission remanded the case to Hearing Commissioner Taylor. (R.p.63). Nine
months later on April 10, 2019, Commissioner Taylor’s office informed the parties that
she was “trying to schedule this Remand hearing in Richland” for May 8, 2019.
(R.p.252). On April 15, 2019, Counsel for the Appellants inquired as to whether “the
Commissioner intends to have a new evidentiary hearing.” (R.p.251). The next day
Commissioner Taylor scheduled a hearing for May 8, 2019. (R.p.245). Having received
no response to their previous inquiry, on April 23, 2019, counsel for the Appellants
asked again whether “Commissioner Taylor was going to consider this claim on the
existing record, or whether she expected updated briefs, APAs and additional
testimony.” (R.p.250). Commissioner Taylor then informed the parties that she “needs
a conference call on this claim.” (R. p.250). During that conference call, on April 25,
2019, counsel for the Claimant asked Commissioner Taylor to recuse herself. On April
29, 2019, Commissioner Taylor issued a “Notice of Hearing Postponement.” (R. p.254).
By email of the same date, Commissioner Taylor informed the parties that “a Panel will
address the Remand from the Court of Appeals.” The Commission issued no further
information regarding how they intended to proceed and at no time informed the
parties of their intention to address issues that were not preserved for appeal, including

issues regarding the Claimant’s earning capacity and need for medical treatment after



2013 when the evidentiary record was closed. Respectfully, it was incumbent upon the
Commission to give the parties notice and opportunity to be heard. Due process does
not require that litigants make pre-emptive motions to guarantee their constructional
rights, and the Appellants sub judice at no time waived their right to notice or
opportunity to be heard. Because the Court of Appeals overlooked and otherwise
misapprehended the Appellant’s constitutional arguments by failing to address them in
the August 10, 2022, unpublished Opinion, the Petition for Rehearing should be

granted.

I1. The Court of Appeals overlooked and otherwise misapprehended

the Appellants’ arguments with regard to the award of future

medical treatment.

The Appellate Panel’s Order concludes that the “Claimant is entitled to treatment?
for his neck, back, and right knee.” (R.p.89) (emphasis added). The Appellants specifically
argued that the Commission erred as a matter of law in making any such award because

there is no competent expert medial evidence “stated to a reasonable degree of medical

2 The Court’s Opinion suggests that there is no distinction between ordering an
“evaluation’ as opposed to medical ‘treatment’.” Respectfully, the Commission
specifically ordered “treatment” (R.p.89), despite the fact that the legislature made a
very clear distinction between “treatment” and “evaluation” by requiring that an award
of future medical “treatment” under S.C. Code Ann. § 42-1-560 be supported by expert
medical evidence that the specific, proposed treatment would “tend to lessen the period
of disability.” See Hartzell v. Palmetto Collision, 419 S.C. 87, 796 S.E.2d 145 (Ct. App.

2016).



certainty” addressing whether any future treatment would “lessen the period of disability.”
Under S.C. Code Ann. § 42-15-60 and well-established precedent, an employee is only
entitled to future medical treatment upon proof that such treatment “will tend to lessen the
period of disability as evidenced by expert medical evidence stated to a reasonable degree
of medical certainty.” See Hartzell v. Palmetto Collision, 419 S.C. 87, 796 S.E.2d 145 (Ct.
App. 2016) (holding that this language constitutes a “heightened standard of medical
evidence,” which “limit[s] the Appellate Panel’s broad discretion” to award future medical
benefits). Not only did the Commission utterly fail to note the requirements of § 42-15-60
or elucidate how they were possibly met in the instant case, but the Court of Appeals
similarly overlooks the fact that there is no competent expert medial evidence “stated to a
reasonable degree of medical certainty” addressing whether any proposed treatment would
“lessen the period of disability” that could possibly sustain an award of future medical
treatment.

a. The Court of Appeals overlooked and otherwise

misapprehended the Appellants’ arguments regarding the knee.

According to the Appellate Panel’s June 24, 2019, Order, the Claimant is “entitled
to treatment” for his right knee at the expense of the Appellants. (R. p.89 #5). The
Appellate Panel failed to specify what treatment he is entitled to for his right knee, most
likely because no treatment was recommended at the time the record was closed in this
claim. More importantly, the Appellate Panel made no finding or conclusion that any
potential right knee treatment would “tend to lessen the period of disability as
evidenced by expert medical evidence stated to a reasonable degree of medical certainty”

because there is no evidence that the Claimant requires (or in 2014 required) any
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treatment for his right knee to any degree of medical certainty. Therefore, the Appellate
Panel’s award of “treatment” for the knee is supported by neither substantial evidence,
nor the applicable law, and is otherwise violative of S.C. Code Ann. § 1-23-350,
necessitating reversal.

While Dr. Poletti addressed the Claimant’s knee after his one-time evaluation, Dr.
Poletti’s report only surmises, “[h]e requires evaluation by a knee specialist. I suspect
that he may require additional MRI scanning of his knee and perhaps even knee
surgery.” (R. p.501) (emphasis added). Dr. Poletti did not recommend any treatment for
the right knee, much less address causation or the tendency to “lessen the period of
disability” required by S.C. Code Ann. § 42-15-60. Moreover, the Claimant was initially
diagnosed with only a “superficial laceration” on his right knee (R. p.439), there was no
evidence of any fracture or dislocation (only pre-existing Osgood-Schlatter disease) (R.
PP-495-6, p.499), and not even his own personal physician, Dr. Abel, recommended any
future treatment for the Claimant’s right knee (R. p.465).

Without “expert medical evidence stated to a reasonable degree of medical
certainty,” and without persuasive authority that specific medical treatment will “lessen
the period of disability,” the Appellate Panel lacked the power and authority to award
the Claimant medical “treatment” (R.p.89 #5) for his right knee under the express terms

of S.C. Code Ann. § 42-15-60. See Hartzell v. Palmetto Collision, 419 S.C. 87, 796 S.E.2d

145 (Ct. App. 2016). Here, the burden of proving his entitlement to benefits under S.C.

Code Ann. § 42-15-60 was the Claimant’s alone. See Glover v. Columbia Hosp., 236

S.C.410, 114 S.E.2d 565 (1960) (holding that claimants who assert their right to

compensation must establish by the preponderance of the evidence the facts that will
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entitle them to an award); see also Herndon v. Morgan Mills, 246 S.C. 201, 143 S.E.2d

376 (1965) (stating “the difficulty in proving a fact in a compensation case does not
relieve the party on whom the burden rests of proving it, and does not shift the burden
to the other party) (internal citations omitted)). By addressing, sua motu, a claim for
medical treatment long-since abandoned, and where the requisite statutory burden of
proof has not been met, the Appellate Panel arbitrarily and capriciously exceeded its
statutory authority and violated the Appellants’ rights, necessitating reversal by the
Court of Appeals. The Court Appeals appears to have overlooked or misapprehended
these arguments and; therefore, the Appellants respectfully request rehearing and

reconsideration.

b. The Court of Appeals overlooked and otherwise

misapprehended the Appellants’ arguments regarding the low
back.

Much like the award for his right knee, the Appellate Panel made a vague
conclusion that the Claimant is “entitled to treatment” for his back, without specifying
what treatment he requires, much less what evidence has proven his entitlement. (R.
p.89 #5). The Appellate Panel’s findings of fact are no more instructive, as they contain
only cursory mentions that “Dr. Poletti diagnosed Claimant with ...Jlow back pain of
indeterminate etiology,” that “Dr. Poletti also opined Claimant needed an MRI scan
of his lumbar spine” (R. p.86#13 (emphasis added)) and that; therefore, Dr. Poletti was
appointed as the authorized provider for the Claimant’s “lumbar spine treatment” (R.
p.87 #16). Therefore, the Appellate Panel’s findings and conclusions should have been

reversed as violative of S.C. Code Ann. § 1-23-350.
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In addition, neither these vague and conclusory findings, nor the actual medical
records themselves, support an award under S.C. Code Ann. § 42-15-60. Again, the
burden was upon the Claimant to prove that additional medical treatment for his low
back was required to “lessen the period of disability as evidenced by expert medical
evidence stated to a reasonable degree of medical certainty” and to prove that such
“period of disability” is actually causally related to the work accident. S.C. Code Ann. §
42-15-60. However, not even the report of Dr. Poletti satisfies this burden, as Dr. Poletti
did not recommend any treatment for the Claimant’s low back — he didn’t even provide
a diagnosis or opine as to the cause of the Claimant’s subjective complaints of “low back
pain of indeterminate etiology.” (R. p.502). The reports of Dr. Jones, Dr. Abel, and
Dr. Wildstein similarly fail to recommend any medical treatment for the Claimant’s low
back complaints, which were described as “mild degenerative changes.” (R. p.392, p.
463, p.465) Indeed, Dr. Jones stated that it “does not appear that any future treatment
would be warranted to help this patient achieve higher level of functional status or
lessen his disability.” (R. p.392).

There is simply no evidentiary basis upon which the Appellate Panel could have
made the requisite findings regarding the need for low back treatment to “lessen the
period of disability.” Considering no treatment was recommended, it is obvious that the
mandatory “reasonable degree of certainty” in such recommendation is also lacking.
Similarly, by admitting that the Claimant’s low back pain was “of indeterminate
etiology,” even Dr. Poletti admits to an absence of proof of causation. As such, the
Appellate Panel’s award of medical benefits for the low back under S.C. Code Ann. § 42-

15-60 should have been reversed by the Court of Appeals as a matter of law and;
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therefore, the Petition for Rehearing should be granted to reconsider this argument,

which was apparently overlooked by the Court.

c¢. The Court of Appeals overlooked and otherwise

misapprehended the Appellants’ arguments regarding the neck.

The Appellate Panel’s June 17 and 24, 2019 Orders contains the following

conclusory finding :

“With regards [sic] to the Claimant’s cervical spine...we find Claimant is
entitled to additional medical treatment to include the recommended
cervical fusion as recommended as it has been shown by a preponderance of

the evidence that it would tend to lessen his period of disability.” (R.

p-74#15, p.87 #15).

The Appellate Panel failed to elucidate what “expert medical evidence stated to a
reasonable degree of medical certainty” showed that any treatment would “lessen the
period of disability,” likely because no such evidence exists.

While the Appellate Panel cites the opinions of Dr. Wildstein and Dr. Poletti, their
opinions do not satisfy the requisite burden of proof under S.C. Code Ann. § 42-9-260.
According to Dr. Wildstein’s report dated December 14, 2011, the Claimant “could
potentially benefit from a one level C5-6 ACDF.” (R. p.496) (emp