From: Don Kamb

To: Court Of Appeals Filings

Cc: anna.yeandel@mgclaw.com; katy@mbllc.com; Ashley Rudisill Forbes (ashley.forbes@mgclaw.com);
helen.hiser@mgclaw.com; Joe Mooneyham (joe@mbllc.com)

Subject: RE: SC Court of Appeals: William D. Downes v. Bon Secours Mercy Health, Inc. (2022-000864)

Date: Saturday, August 27, 2022 4:52:25 PM

Attachments: 20220827163859258.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Attached for filing is Respondent’s Return in Opposition to Writ for Supersedeas.
All parties are served via e-mail only.

Thank you,

CONFIDENTIALITY NOTE: THIS E-MAIL HAS BEEN SENT FROM A LAW FIRM. IT CONTAINS
CONFIDENTIAL AND PRIVILEGED INFORMATION AND IS INTENDED SOLELY FOR THE USE OF
PERSON OR PERSONS NAMED ABOVE. IF YOU ARE NOT AN INTENDED RECIPIENT, YOU ARE
HEREBY NOTIFIED THAT ANY DISSEMINATION OR DUPLICATION OF THIS E-MAIL IS PROHIBITED
AND THAT THERE SHALL BE NO WAIVER OF ANY PRIVILEGE OR CONFIDENCE BY YOUR RECEIPT
OF THIS TRANSMISSION. THIS LAW FIRM EXPRESSLY RESERVES ANY AND ALL PRIVILEGES AND
CONFIDENCES CONCERNING THIS E-MAIL. IF YOU HAVE RECEIVED THIS E-MAIL IN ERROR,
PLEASE NOTIFY US BY RETURN E-MAIL OR BY TELEPHONE CALL TO THE NUMBER INDICATED
BELOW.

Donald E. Kamb, Jr.
Williams & Kamb, LLC
619 North Main St.

P.O. Box 10693
Greenville, SC 29603
(864) 235-6254

(864) 233-6591 fax

dkamb(@williamskamb.com

From: Don Kamb

Sent: Saturday, August 27, 2022 4:50 PM

To: Court Of Appeals Filings <ctappfilings@sccourts.org>

Cc: anna.yeandel@mgclaw.com; katy@mbllc.com; Ashley Rudisill Forbes
(ashley.forbes@mgclaw.com) <ashley.forbes@mgclaw.com>; helen.hiser@mgclaw.com; Joe
Mooneyham (joe@mbllc.com) <joe@mbllc.com>

Subject: RE: SC Court of Appeals: William D. Downes v. Bon Secours Mercy Health, Inc. (2022-
000864)

Attached for filing is Respondent’s Reply to Return in Opposition to Motion to Compel in this matter.
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM
THE WORKERS” COMPENSATION COMMISSION

SCWCC Case No. 1809996
Court of Appeals Case No. 2022-000864

William D. Downes, Employee, ....................... ... ... Respondent,
Vs,

Bon Secours Mercy Health, Inc.. Employer, and
Safety Nat'l Cas. Corp., Carrier, ... i Appellants.

RETURN IN OPPOSITION TO PETITION
FOR WRIT OF SUPERSEDEAS

Appellants/Petitioners move this Court for a Writ of Supersedeas staying the medical
treatment ordered by the Workers® Compensation Commission. Respondent opposes the Petition
on the following grounds.

BACKGROUND

On June 8, 2022, the Workers” Compensation Commission awarded respondent additional
medical treatment, specifically “the back surgery recommended by Dr. Esce...” Appellants
appealed this decision to this Court on June 21, 2022 alleging various errors in the Commission's

Decision and Order.,






ARGUMENT

Authority to grant the petition. Appellants/Petitioners state as follows:

As a general rule, service of a notice of appeal stays matters decided
in the order on appeal. Rule 241(a), SCACR. However, workers’
compensation awards are one of the specifically-listed exceptions in
Rule 241(b)(7). In turn, Rule 241(c)(1) provides, in pertinent part,
that, “In a case subject to an exception, any party may move for an
order imposing a supersedeas of matters decided in the order,
judgment, decree or decision on appeal after service of the notice of
appeal.” As this case is subject to an exception to the automatic stay
provisions, Appellants/Petitioners submit this Petition under Rule
241(c)(1), seeking a stay of the ordered back surgery during the
pendency of this appeal.

However. appellants/petitioners here ignore the fact that

(d) Procedure for Obtaining Lift of Stay or Supersedeas.
(hH Except where extraordinary circumstances make it impracticable, an
application for an order lifting the automatic stay or for
supersedeas must first be made to the lower court or
administrative tribunal which entered the order or decision on
appeal. The issuance of an ex parte order or decision, or an
unnecessary delay by the lower court or administrative tribunal in
ruling on this application shall constitute an extraordinary
circumstance,
Rule 241(d). SCACR (emphasis added). Appellants/petitioners initially mention the potential
exception concerning  extraordinary circumstances and state that such circumstances exist;
however, they do not in fact identify any such circumstances, extraordinary or otherwise, There
has becn no issuance of an ex parte order or decision and there is no reason to think that the

Workers™ Compensation Commission will undertake any unnecessary delay in ruling on such an

application.,






Having failed to identify such an extraordinary circumstance, and in keeping with the rule,
this Court does not have either the jurisdiction or the authority to grant the petition.

Supersedeas in this instance is contrary to statute. Appellants/Petitioners ignore the

fact that S.C. Code Ann. § 42-17-60 (2018) specifically provides that an appeal to this Court

does not operate as a supersedeas and, after that time, the employer

is required to make weekly payments of compensation and to

provide medical treatment ordered by the commission involved

in the appeal or certification until the questions at issue have been

fully determined in accordance with the provisions of this title.
S.C. Code Ann. § 42-17-60 (2018)(emphasis added). The fact that the ordered medical treatment
1s the basis of appellants™ appeal is irrclevant in the face of the specific provisions of the statute, as
the General Assembly stated that “the employer is required to ... provide medical treatment ordered
by the commission invelved in the appeal..” S.C. Code Ann. § 42-17-60 (2018)(emphasis
added).

The General Assembly specifically added this provision in its amendments to the Workers’

Compensation Act in 2007. We have to presume that when it did so, the General Assembly was

awarc of other legislation and the appellate court rules related to the issue of supersedeas. See

Berkebile v. Outen, 311 S.C. 50, 53, 426 S.E.2d 760, 762 (1993) (basic presumption exists that the

Legislature has knowledge of previous legislation when later statutes are passed on a related
subject). To the extent that the provisions of Rule 241, SCACR conflicts with the statute, it is well

settled that the provisions of a statute trump contrary provisions of any rule. See e.g, Goodman v,

City of Columbia. 318 S.C. 488, 458 S.E.2d 531 (1995). Furthermore, it would be impermissible

to interpret § 42-17-60 is such a way as to render its provisions meaningless. Doe v. S.C. Dep't of






Soc. Servs., 407 S.C. 623, 634, 757 S.I.2d 712, 717 (2014)(~“This Court will not construe a statute

in a way which leads to an absurd result or renders it meaningless.”).

To ignore the statute and supersede the Commission’s order as petitioner urges would

frustrate the Assembly’s clear intent to keep medical treatment moving in workers’ compensation

claims despite an appeal. And of course, respondent will clearly be prejudiced by unnecessary

pain and debility by any delay caused by the appeal.

Dated

,/;cs,écctfully sﬁﬁmilted,

Greenville, South Carolina

DonKamt’” (SC Bar #16633)
Williams & Kamb, LI.C

P.O. Box 10693

Greenville, SC 29603
(864) 235-6254
dkamb@williamskamb.com
Attorney for Respondent






THE STATE OF SOUTH CAROLINA
In The Court of Appeals
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THE WORKERS™ COMPENSATION COMMISSION

SCWCC Case No. 1809996
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William D. Downes, Employee, ............... ... .. ... ...... Respondent,
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PROOF OF SERVICE

I certify that | have served the RETURN IN OPPOSITION TO PETITION FOR WRIT
OF SUPERSEDEAS on the below-named attorney of record for appellants by forwarding copies
clectronically to the addresses shownon <’ Z2, as tollows;

Helen F. Hiser, Esq.
McAngus Goudelock & Courie, LLC
by e-mail to helen.hiser@mgclaw.com

Don Khmb~"(SC Bar #16633)
Williams & Kamb, L1.C
dkamb@williamskamb.com

Attorney for Respondent







All parties are served via e-mail only.

Thank you,

CONFIDENTIALITY NOTE: THIS E-MAIL HAS BEEN SENT FROM A LAW FIRM. IT CONTAINS
CONFIDENTIAL AND PRIVILEGED INFORMATION AND IS INTENDED SOLELY FOR THE USE OF
PERSON OR PERSONS NAMED ABOVE. IF YOU ARE NOT AN INTENDED RECIPIENT, YOU ARE
HEREBY NOTIFIED THAT ANY DISSEMINATION OR DUPLICATION OF THIS E-MAIL IS PROHIBITED
AND THAT THERE SHALL BE NO WAIVER OF ANY PRIVILEGE OR CONFIDENCE BY YOUR RECEIPT
OF THIS TRANSMISSION. THIS LAW FIRM EXPRESSLY RESERVES ANY AND ALL PRIVILEGES AND
CONFIDENCES CONCERNING THIS E-MAIL. IF YOU HAVE RECEIVED THIS E-MAIL IN ERROR,
PLEASE NOTIFY US BY RETURN E-MAIL OR BY TELEPHONE CALL TO THE NUMBER INDICATED
BELOW.

Donald E. Kamb, Jr.
Williams & Kamb, LLLC
619 North Main St.

P.O. Box 10693
Greenville, SC 29603
(864) 235-6254

(864) 233-6591 fax

dkamb@williamskamb.com
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