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THE STATE OF SOUTH CAROLINA
in The Court of Appeals

APPEAL FROM GREENVILLE COUNTY
In the Family Court

Rochelle Y. Conits, Family Court Judge

Civil Action No. 2013-DR-23-4824

TYTUS J. ClaTK coeeirisieeiieie e ie e e e sbr e ea e s e te s eneaets e e en s e e esbesansesbs et snenseesnnssnns Respondent,

AMIKA T, CIATK ccoiviireeierie it crenesrrnesrrsresrersse s esaess e ssessasesseessesasassesrsessesssssrsssnsens Appellant.

APPELLANT’S MOTION TO STRIKE INITIAL BRIEF OF RESPONDENT

Appellant moves this Honorable Court to strike the Initial Brief of Respondent and
Respondent’s Designation of Matters to be Included in the Record on Appeal and require him to
revise and refile his brief so that it complies with Rules 208(b)(4) and 210(c), SCARC. The bases
of this motion are as follows:

There are two distinct ways Respondent’s brief fails to comport with these rules. First,
there are numerous citations to items in the family court file that were not presented to the lower
court or tribunal. These citations include:

After the issuance of the Amended Supplemental Order to Final Order and Decree of
Divorce, filed on October 12, 2015, Mother appealed the family court’s decision as to custody

and visitation, seeking sole custody of TEC, resulting in a published opinion written by The





Honorable Aphrodite Konduros filed May 2, 2018 in Clark v. Clark, 423 S.C. 596, 815 S.E.2d
772 (Ct.App.2018). This Court affirmed the family court’s shared custody determination. Initial
Brief of Respondent, p. 1.

This Court reviewed the record of the trial court on appeal, including the voluminous
evidence of alleged abuse, and this Court affirmed the trial court's ruling in a published opinion.
Clark v. Clark, 815 S.E.2d 772 (S.C.App. 2018). Initial Brief of Respondent, p.15-16.

This Court pointed out the parental alienation tactics of Mother during the marriage in it is
opinion, Clark v. Clark, 423 S.C. 596, 815 S.E.2d 772 (Ct.App. 2018), and those tactics have not
stopped. Further justification is based upon Mother’s blatant, willful violation of this court’s
orders in an effort to keep Father out of TEC’s life, for which she was also held in contempt,
coupled with the documented untruths and character assassination she has waged at Father in a
published book that she continues to promote in the community in which the child, and Father,
live. (Order on Contempt, R. at _ ). Initial Brief of Respondent, p .41.

Such citations violate Rule 210(c), SCACR, which states, “The Record shall not, however,
include matter which was not presented to the lower court or tribunal.” By including these
citations in his brief, Respondent violates Rule 208(b)(4), SCACR, which states, “The brief shall
contain references to the transcript, pleadings, orders, exhibits, or other materials which may be
i)r'operly included in the Record on Appeal [see Rule 210(c)] to support the salient facts alleged.”

These items are not properly including in the record on appeal as they were not presented
to the lower court or tribunal. Therefore, they cannot be used to bolster Respondent’s argument.
Essentially, in including items in his factual argument that were not presented to the lower court

or tribunal, Respondent is improperly bolstering his argument on appeal. Appellant, in her reply

brief, should not be required to refute or address allegations that were not actually before the family





court.

Further, Respondent's brief makes numerous factual assertions without citing references to
the transcript, pleadings, orders, exhibits, or other materials which may be properly included in the
Record on Appeal to support the salient facts alleged. This violation of Rule 208(b)(4), SCACR,
prejudices Appellant’s ability to draft a reply brief as she essentially has to refute allegations that
may not exist in the trial record, or, if they do exist, she essentially is required to locate within the
voluminous trial record factual information that the rules of appellate procedure require the
Respondent to cite. Examples include:

On March 16, 2014, Wife was arrested for domestic violence against Husband and removed
from the marital home. She never went back. Initial Brief of Respondent, p. 4.

One of the remaining issues was whether either party would be granted a divorce from the
other on the grounds of physical cruelty. The primary disputed issue was custody of parties’ minor
child. Initial Brief of Respondent, p.5.

Father was never arrested for domestic violence, and Mother never produced any proof of
any injuries. Initial Brief of Respondent, p.7.

Mother’s book is filled with derogatory, libelous, salacious, untruthful and personal
commentary about Father. Initial Brief of Respondent, p.9.

Mother states that Inkspiration would love to partner with you for your next event! Email
us at infor{@piecetopeace.me, making it clear that the parties’ daughter is involved in the book
sales and promotion. Initial Brief of Respondent, p.12.

Upon doing an internet search for the book, anyone at the party would 14 likely also find

Mother’s book, as the two books are promoted together on Mother’s website, Piece to Peace.





Amazon indicates the book was available to purchase on December 19, 2019. (Amazon.com).
Initial Brief of Respondent, p.14.

All of this occurred after Mother reached out to Marita Collier and gave her a copy of the
book. Initial Brief of Respondent, p.15.

It can only be assumed that the girls discuss their Father, as that is the one thing they have
in common. Initial Brief of Respondent, p.15.

Ms. Collier testified that there was nothing keeping her daughter, or TEC, from reading the
book. Initial Brief of Respondent, p.15.

Mother's book is libelous. Initial Brief of Respondent, p.15.

The subject about which Mother writes, her marriage to Father and their divorce, has been
fully adjudicated in the court system. Initial Brief of Respondent, p.135.

Mother alleged during the parties' divorce in writing under oath, and in her sworn testimony
at trial, that Father was abusive to her during the marriage. Mother sought an Order of Protection
just after she separated from Father, which was denied. Initial Brief of Respondent, p.15.

Mother’s book is nothing more than revenge, an attempt to rewrite history, to damage
Father and portray herself as a victim, and to damage Father’s relationship with TEC as she has
succeeded in doing with his eldest child. Initial Brief of Respondent, p.16.

Mother asks this court to put what she sees as her right to disparage Father before what is
in the best interests of TEC. Initial Brief of Respondent, p.16,

Mother made no apologies for writing her book at the contempt trial and showed no
remorse. Initial Brief of Respondent, p. 16.

Mother appeared unconcerned about any impact the book has had, or could have, on Father,





his relationship with the minor child, and his relationship with others who are important figures in
the minor child's life, such as coaches and teachers. Initial Brief of Respondent, p.16.

Mother further showed no concern about the impact the book has had, or could have, on
TEC or Father’s eldest child. Mother's sole defense to the writing and publishing of the book, and
the continued marketing and promotion of the book, is that she has a First Amendment right to
freedom of speech and she wants to help others who have been abused, ignoring any negative
impact on TEC and her Father. Initial Brief of Respondent, p.16-17.

Yet, Mother states in her book, and stated in testimony, that TEC has a grave fear of Father.
Why? Why does TEC have symptoms of anxiety? What would be the goal and purpose in Mother
stating that TEC fears Father if it is not true? Who is Mother trying to convince of TEC’s fear, and
by what methods? It's hard for judges to resist claims of imminent damage, and perhaps they
shouldn't resist them. In the language of strict scrutiny, preventing imminent likely psychological
harm is a "compelling government interest" that justifies restricting parent-child speech. Initial
Brief of Respondent, p .32.

In this case, it doesn’t matter, as the evidence demonstrates that Mother’s book would fail
all tests. There is an imminent threat of harm to the child from Mother's speech, if not actual and
ongoing harm. Initial Brief of Respondent, p.41.

Possibly the only thing that has saved Father’s relationship with his child is his extensive
time with her, giving him the ability to demonstrate to her that he is not the monster her Mother
portrays him to be. Initial Brief of Respondent, p.42.

In fact, Mother wants this book to have an impact on TEC - she makes that clear over and

over in the book. Mother wants custody of TEC, and was clearly not happy with how the parties’





divorce ended. Mother is trying her best to get the last word against Father, who has no ability to
defend himself other than to avail himself of this court and ask that she be held in contempt and
the book removed from the market in an effort to protect his relationship with TEC., Initial Brief
of Respondent, p.47.

In her reply brief, Appellant should not be required to refute factual allegations that were
not before the tribunal nor should she be required to determine which unsupporied factual
allegations have some support in the record and where this support might exist. Rather, the
Respondent should be required to draft an initial brief that comports with the appellate court rules.

For all of the foregoing reasons, Appellant asks this Honorable Court to strike the Initial
Brief of Respondent and Respondent’s Designation of Matters to be Included in the Record on
Appeal and require him to revise and refile his brief so that it complies with Rules 208(B)(4) and
210(c), SCARC.

RESPECTFULLY SUBMITTED,

GREGORY S. FORMAN, ESQUIRE
Attorney for Appellant

Bar ID 065614

171 Church Street, Suite 160
Charleston, SC 29401

(843) 720-3749
attornevi@gregoryforman.com

August 30, 2022
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I certify that on August 30, 2022, I served Appellant’s Motion to Strike Initial Brief of
Respondent on Tyrus J. Clark by emailing it to his attorney of record, Ms, Lynn W, Barrett at
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