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STATEMENT OF THE ISSUES

Did the Trial Court err in dismissing the case with prejudice pursuant to
Respondents’ Rule 12 (b) (6) motions when the Respondents argued matters outside
of the Complaint and the court included those as part of its basis for a decision?

Did the Trial Court err in deciding the Respondent York County complied with the
law when the statute upon which the Respondents Reply was unconstitutional and
therefore is void ab initio?



STATEMENT.OF:THE case

The 'Apbellant filed a Summons and Complaint -on_,Octo'ber 27, 2021, seeking a
detérminati_or; to the declarafory the Respdnd‘entVYbrl-( Covunlt;l sbhould isis@ a tax deed to the
Appellant for bfqperty for Whiéh Apbella’nt was th_e high bidder afc"t‘ax sale (Declér_atory
Judgment ‘Complaint.)'. Each Respondent filed a. Motion to'Disr;niﬁssA‘and- (‘:anc;eil v'the Lis.Pendens,
fche.Rt‘e‘Spondent Cray‘havéng ﬁlea ifs miotion Or.m'D‘e_ce.mber: 1, 2021 (Mo'tio_:ns), and Respondent
York Cbuhty ha(:iné _ﬁled-its moﬁon oh DeC'er.hb'e‘t.' 9; 2021 (Trénscribt). T_he caéé came béfére the
i:ou:rf ‘f_or a mc}ﬁqﬁ hearing-on March 15, 2022. Ea_ch--.party, thrpugh council, argued their
pééiﬁOng. The couirt entered an order which was filed on Abrii 1, 2022 (drder). Appellant filed a

timely Notice of Appeal.



STATEMENT OF FACTS -

" The Appellant is-a resident of York County, South Carollna The Respondent Cray was the
defaultlng taxpayer Respondent Cray owned real estate located in York County, South Carolina.
' .T he property is 17.85 acres of land. The ReSpo'ndent York County issued an execution on the

property owned by Respondent Cray which dlrected the tax collector to Ievy by drstress and sell
the Respondent Crays property Respondent York County lssued the executlon -against- the real
estate. The, Re‘spondent York Coumy adve’rtiSed: and sbld the property fOr taxes which were
dellnquent for the tax year. 2018 The sale occurred on November 4 2019 after proper
: advertlsmg Appellant was the hlgh bldder complled with- the terms of the tax sale and was
: awaltmg a tax deed Appellant deposuted wnth York County appropnate monles for the purchase' _
of the property After the sale the Respondent York County notlﬁed Respondent Cray of |ts
rlght to redeem the property »wrt_hm 12 months of the-ta)_( sale by a notlcevof- r‘edemption Ie‘tter.‘
Th_e' letter .advised“Respondent Craythat' if it faile_d'to; redeem the 'property,- the tax deed‘ would
be |ssued to the successful bldder The letter was sent to- Respondent Cray on September 21,
: 2020 Respondent Cray falled to: redeem the property W|th|n 12 months. of the date of sale. The
above are the allegations of th'e Complaint.
Respondent York County fully complied wuth the statutory requrrements for the tax levy
R and saIe of the property The Respondent York County subsequently voided -the tax sale and
refus_ed to.issue- the tax deed. ‘South Carol_in‘a code ,section_~§V12—51—150.only allows a tax
o _collec'tor-to avoid'a.sale if there is a failure of any acﬁon re'quired to be properly performecl,iand
o in this case there was no failure._vThe tax sale wascompleted.' lhe Respondent York County sent

the final notice but did not issue a tax deed.



The Appellant filed this action seeking a determinaﬁon since the notice of final
' rede_mption letter was sent and the property was not redeémed within the statutory required
time period, and the Respondent York County should have issued the deed to .thé Appellant.
The Respondents filed their Mo_tibn- to Dismiss: pursuant to Rule 12(b)(6) of the South Carolina
Rules of Civil Procedure (all allegations ére_ from the Complaint). |

At the hearing, Appellant objected to thé arguments and presentation of facts outside of
" the four corners of the complaint because this was a 12(b)(6) Motion (Transcript). The Court
hea‘r'.d :argumen_ts.and subsequ.ently i.ésuedlifs Order granting the Motion to Dismiss and release

the Lis Pendens. This appeal followed.



'STANDARD OF REVIEW

In an appeal from the dismissal of a case for failure to state a claim upon which reiief cah

be granted, the Appellate Co_urt'.applies the same standard of review as-the Trial Court. The

stan&ard requires the court to construe the Complaint in a-light most favorable to the non-

moving party and determine if the facts alleged and all inferences reasonably deductible from

the pleadings would entitle the Plvéintiff to relief on any the.ory of the case. Freemantle v. -
Preston, 398 S.C. 186, 728 5.E.2d 40, (S:C. App 2012).

| | ARGUMENT_
1. The Trial Court erred in dismissing this action pursuant to 12(b)(6) of the South Carolina
“Rules of Civil Procedure as the Complaint does state a cause of action.

At the motion héearing, the Re_espondent began to argue matters 6utsid§_of the four corners

-of the Complaint. Appellant attempted to, and did:o'bject, to the Respondent’s afguing tI%is

motion as a summary judgment motion pursuant to Rule 56 as opposed to the 12(b)(6) M‘o"cion'

which was ﬁied; (Tr. p. 5, line 16 top.-6, line 5 and p. 10 line 14 to p. 11, line 8). Trial court

subéequently determined issues not fn light most favorable to the Appellant but made findings

of fact without such evidence in..the record. The Court, in its findings of fact number eight,

r‘e'fe‘r"red to the Soufh Carolina Department of Revenue guidance document issued to coitvmties

dn”Ju]y 21, 2021 (Order). The document was not part of the Complaint, and it is not a statufe.

In the Court’s finding a fact number nine, the Trial Court found that Respondent Cray redeemed

- the property on August 17, 2021 before York County could send a new Notice of Redempfi'oﬁ

and before any tax deed had' been issued to the Appellant. While it is true no tax deed had been

issued to the Appellant, the Court’s finding that Cray redeemed the property on August 17,



2021, before York County couid send a neW, notice of redemption, is nowhere in the Complaint
or the record. "These findings are inserted into the Order from the Respondent, The
Respondents dfd not provide an affidavit or document upon which the Trial Court 'could vrvnake
these findings of fact. There is no evidence of record to suppdrt these ﬁndings or these dates.
The Triall Court.did not view all evidénce in light most favorat;le to the Appellant and. the Trial
Court clearly did not view all inferencés in light most favorable to the Appell;nt. The Tria! Court
adopted arguments and facts without any evjdentiary suppdrt_ when such allegations were
presented as arguments from thé Respondent.

In addition, in the Court’s conclusion of law paragraph number five, the Trial Court found
that York County was fully jusﬁﬁed in following the provisions of Act 174 Of-2020. in making a-
decision that the .Bespond_ent York Cognty was justified, the Trial Court‘v;/és agai.n m;aking a

- determination and finding in light most favorable to the moving party, the 'Iiejspondent York
County and not the Appellant. There was no.evidehce submi&ed or pleading submittedj to
subgtantiate_such a claim.

| The Appe"ant Was not required to file a 'Moﬁon to Alter or Amend be‘caugé the Appellént
pbjected to this argument and these facts at the hearing. Despite the objectio'n,‘thé Court ruled
and adopted facts that are not part of the recOrd. No answer wés filed. The Respondents did not
file aﬁy Afﬁdayits_fbr this Court upon which to treat this Mbtion as a Surﬁmary Judgment
Motion. When Respondent’s counsel prepared the Order for the court, Respondent included
dates énd facts that did not appear in the record but were part of its argument (Slip Order with

Final Order).



The Appellant should have been allowed to develop the record as it relates to when the
property was redeemed, when York County sent notice of rédemption letters, whether York
Cou'nty had sent a letter to the Respondent Cray after September 20, 2020. The parties should
have been able to develop a record of what happened, when it happened, and as well, hdw a
decision of the unconstitﬁtionality of the statute would affect the public. ﬁeépqndent argued
mény facts which are oufsidé of the reco'r'd and the Trial Court used the.arguments as fact§ in
issuing its Order. As set forth in'tﬁe.stan’dar'd of review, all matters alleged in the Complaint and

‘infe_rences which‘ could be dréwn froml there must be construed _mos’; favorable to the
App:ellént. Since thi's‘was not done, Appellant'sdbnﬁts that the Trial Court ‘erred. The Order
should be reversed, and case should be remanded. - With-a reversal, the setting aside of 'the".Lis
Pendants would also be reversed. The Appellant alleged an interest in the Iand'beicause
Appellant deposited the money and was the'puréhaser of the land. Therefore, the :Appellant has
an interest in that real estate which establishes the basis for filing the‘Lis Pendens.-

Finally, the ;ietérminaﬁon.by the Trial Judge thaf an adequate remedy at law exists is- not
pled or part 6f the Complaint. NreitherAResp_ondent lﬁied an Answer nor did _eit.her>Resporident
present any evidence that there is an adequate remedy at law. Therefore, it was and is
improper and outside the pleadings for the Court to have made any decision as to any adequate
remedy for the Appellant. |

2. The Trial Court’s decision that the holding in: Mercufy Funding, LLC:v. Chesney; 433 S.C.

591, 861 S.E.2d 35 (2021) did not render Act 174 of 2020 void ab initio was in error.
The Trial Court determined in its conclusion number 5 that York County was justified in

following the provisions of Act 174 between its effective date and the date of the Supreme



Court’s decision iﬁ Mercury ‘Funding . (drder, paragraph' 5). The Trial Judge, in the Or;der, '
basically finds the determination that Act number 174 of ?020 is void must only be applied
prospectively when it finds that all statutes fn South Carolina are presumed to be ;:onsﬁtutional
and that York County w.as justified in following the provisions of the Act. The law is clear: “An
uncfonstitutional‘ act is not a law, it confers no rights, it.imboses no dut_ies, it affords no

protection, .... It is, in legal contemplation, as inop_erati\/e as though it has never been passed.

Bergstrom'v. Palhéttd.Heéi hfl-\ll:, 358 5.C. 388,399 596 S.E.2d 42, 47 (20’64).’_’ Swicegood v.
Thqrﬁgson, 435 S.C. 63, 64, 865 S.E.2d 775, 776 (2022). The general rule as explained is that a
d;ete_rmination a statue is unconstitutional means it is void ab initio.and is followed "except in
special or unusubal circumstances such as ‘whe‘n doing so. would create widespread havoc
invdlv_ing a. great- number of people or transactions, spawn unﬁecessary litigation or resu‘lt in
ﬂégr_ant injustice.” - Berg;trom, a’; 400. The Réspoﬁdents did not present‘any evidence the
determinationAof the statute being void ab iniﬁ§ would create any Qidespread havoc involving a
great number of people or transactions or spawn any unnecessary Iitigation..' There was and is
no évidence of retéor.d of such being the case. |

In analyzing the facts of this- case as set forth, the Respondent Cray was the title owner
of real property iqentiﬁe'd as tax map numbérO70'—0 8-0 3108, the property being located in
York County, Soutﬁ.Carolina. Respondent Cray failed to timely_‘pay the 2018 pfopérty taxes and
Respondent York: County commenced collection procedures pursuant to the Alternate
Procedure for Collection of Property Taxe;s, South Carolina Code Section §12—_51—40, et seq.
York County strictly complied with the court requirements of the statute in se-lling the property

at tax sale and Appellant was the high bidder at the tax sale and depositéd its money for the



purchase of the properfy eursuant to statute. The property _s,ale occ'urlred oh No'\iember 4,
2019, and Respondent Cray had until .November .4, 2020vto exercise its statutory right of
redemption pursuant to South Carolina Code Section §12-51-90. Respondent York County sent
notice pursuant to the statute to Respondent Cray on September 21, 2020. On September 23,
2020, Act 174 of 2020 which was signed by the Governor and became effective on September
30 2020 extended the redemption period. Thls act was determlned to be unconstitutional and
thef_fefore is as though it never occurred. The Resp_ond'ent Cray did not redeem the property on
or Eefore November 4, 2020. S.ince the sale ‘occurred, the notice of the right of redemption
pursuant to statute was sent to Respondent Cray advising of its right to redeem on or before
November 4, ZOZb, and since Respondent Cray did not redeem, the tax sale should not have
beeﬁ set aside, and the tax deed should. be i'ss'ue_d. _

| No other analysis can exist under the facts of this case if this Court de’cides that a
decision could be‘ made based upon the 'undi_sputeci facts of the Complaint 'and upon which
Resp’éndents agree. The-'AppeIIant arguea this entire analysis to the Trial Court including the
issue of this beihg-a ‘12 (b)(6) Motion and nqt a SummaryJudgment Motion and the issue of the
uthnsﬁtuﬁenality of the statute'being void ad initio." (Transcript pages 10, line 16 to page 16
Il;ne“4). Appellant argued and advised the Court that if it was going to consider the issue and
infereﬁce_s, the issue could come down to the qtjeetion of whether the Act was void 'eb‘initi,o.
Based upon the law as cited above, the determination of a [aw being unconstitutional is a
determination that it is as if it-never happened a'nd‘therefore void .ab initio. As such, the

Respondent York County should be directed to isstue the deed to the Appellant.



CONCLUSION
- For the above reasons, the Appellant requests this Court to reverse the trial judgement
and:deter'mine and direct the Respondent York Copnty to issue a tak deed to the Appellant, or
in the alternative, to remand this case to the Trial Court, vacating the Trial ludge’s decision

which leaves in place the Complaint and the Lis Pendens, and enables the parties to develop a
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the following attorneys as addressed below on this 26" day of August, 2022:
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P.O. Box 707

Rock Hill, SC 29731 .
Attorney for Respondent Cray, Inc.

Laura Dover

York County Attorney'’s Office

P.O. Box 299

York, SC 29745
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The Honorable Jenny Abbott Kitchings '

Clerk, South Carolina Court of Appeals SC Court of Appeals
P.O. Box 11629

Columbia, SC 29211

Re: William Bronson, Appellant, vs. Cray, Inc. and Yotk County, Respondents
Appellate Case No.: 2022-000548

Dear Ms. Kitchings:

Enclosed for filing are the Initial Brief of Appellant, Designation of Matters, and Proof of Setvice in

the above case. Kindly file same and return the clocked copy in the enclosed, self-addressed, stamped
envelope.
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