STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF LAURENS ) EIGHTH JUDICIAL CIRCUIT
)
MAURICE ANTHONY ODOM . )
(#199677), )
)
Petitioner, )
) PETITIONER’S MOTION TO RECONSIDER -
Y ) .
) C/A No. 2016-CP-30-251
STATE OF SOUTH CAROLINA, )
) |
Respondent. ) =
) i =
. I~
The Petitioner Maurice .Anthony Odom, by and through h‘1s attomxgof r&0r
1 m ;
respectfully asks the Court to recons1der its Order of Dlsmlssal dated August 23@21 whgrei
O e
the Court dlSI‘nlSSCd the Applicant’s PCR application. The Petitioner’s attorney re%@d a
‘@

suﬁms?ﬁﬁudlu 0

but not filed copy of the Order by first-class mail from the Office of the Attomey General on
Monday, August 9, 2021, |

The Petitioner’s jury trial should have 'Eeeﬁ é‘;;créightforward swearing contest case. At
trial, this should have been the proverbial “he Asaici,'i'sh;é ':saixid” case, in which the jury could have
believed the testimony of the co-defendant, or else could have believed the Petitioner’s testimony
if the Petitioner had testified. Ho&ever, because of trial counsel’s deficiencies and the resulting
prejudice, the Petitioner’s right to a compet‘en;t' defense was torpédoed and the Petitioner never
had a realistic opportunity to testify in his SWﬁ'défenée. Remember, there was no physical
evidence at the crime scene lmkmg the Petitioner to the burglary, and the co-defendant was the
only person who identified the Pefitioner as the other person oﬁ the store video.

The Petitioner subrmits that the Court should reconsider its Order and thereafter amend its

Order as follows: .
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L. Failure to object to trial judge’s reference to God. The Court’s Order compares

the trial judge’s God statement tb “search for the truth” and “truth seeking” jury charges.
However, this is comparing apples to oranges. ‘In the “truth” cases, the “truth” language wﬁs
charged to the jury immediately prior to deliberatioﬁs, after all evidence had been presented to
the jury. The “truth” language has the tendency to iﬁstruct the jury to play detective regarding
the evidence presented at trial, insfcead of detenmmng Whéther the state has proven guilty beyond
a reasonable doubt. Here, at the call of the c;ase and i)rior to jury selection, the trial judge
authorized the jury panel to rely on outside evidénce (i.é., the will of God) during the Petitioner’s
trial if selected for the trial jury, and not solely on the evidence introduced during the trial of the
Petitioner’s case. Here, the jury .panel vlv'ajs mstructed to .pray, not to play detective. The trial
judge’s God statement changed the State’s bii'rde':lfi"df f)fb-o.f ‘from strictly beyond a reasonable
doubt to include divine intervention. Trial cqﬁn-s.ef.pr'é;eﬁted no valid trial strategy as to why she
failed to object to this statement, failed to ask for a curative instruction, failed to ask for the
statement to be stricken from the fe,cofd, or 'féilea t:gj als'k.fo‘r' 2 mistrial.

2, Failure to challenge indiétrhénfc.h 'AThe' Court misconstrues the Petitioner’s

argument. The indictment alleges a crime. The Petitioner has never argued otherwise. Here, the

conspiracy indictment included language that the Petitioner’s co-conspirator was an unknown
person. This is not true, as the co-defendant v:va's_:ékr"rés't‘ed before the Petitioner and before the

Petitioner was indicted, and the cb-defendéﬁt'iihpli'ééféd the Petitioner leading to the Petitioner’s

arrest. The State allowed an indictment .tb'.' Bé_}biéséntéd to the grand jury that contained
inaccurate language, and the trial judge read the ‘sarne inaceurate language to the jury panel.

Trial counsel should have objected to the indfidtméﬁt and moved to quash the indictment, so that
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the grand jury could have received accurate informalion. Trial counsel presented no valid trial
strategy as to why she failed to object to the irldictme_nt.

3. Failure to object to solicitor’s “truth” statement. Trial counsel knew or should |
have known that the crux of every criminal prosecution is whether the State can prove the
defendant’s guilt beyond a reasonable doubt. -The issue isn’t whether the jury can determine the
truth of what actually happened. Trial counsel presented no valid trial strategy as to why she
failed to object to this statement, failed to ask-for a 'curatiye instruction, failed to ask for the
statement to be stricken from tlle_record, or failed tio.ask for a mistrial. The jury’s duty isn’t to
determine the truth. The jury isn’t composed of detectlves whose job is to solve crimes and
determine what happened. The jury’s sole duty is to deterrmne whether the State has proved the
allegations contained in the indictments beyond a reasonable doubt. The solicitor’s statement
lowered the State’s burden of proof. o

4., Failure to object to solicit;or’s'allege:d ":\;r-i-t'ries;seredibilijty statements. The solicitor
vouched for the credlbrhty and trustworthmess of the co-defendant in his opening statement
when he told the jurors: “But I submlt to you that he [co-defendant and witness Christopher
Mixon] is before you with no prormses no rewards no hope of anything like that. He is simply
here to tell you the truth and I believe you w1ll ﬁnd h1m in spite of his cnmmal record to be a
credible witness.” (Page 73, lmes 10- 14, ) The co-defendant was the only witness who testified
about the Petitioner’s involvement in the burglary. ~Moreover, the State presented no forensic
evidence of the Petitioner’s involvement, such as ﬁriéefprints, DNA, hair fibers, or footprints.

No evidence of the crime was found during a search of the Petitioner’s house and property.
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5. The solicitor vouched for the co- defendant s credibility and trustworthiness again
in his closing argument. (Page 333, line 2 - page 334 line 23). Moreover, the solicitor
commented on the Petitioner’s failure to challenge evidence and the Petitioner’s failure to
present an alternative theory of the crime that didn’t include the Petitioner. The solicitor shifted
the burden to the Petitioner to establish his innocence. See also page 340, lines 1-3, where the
solicitor refers to the co-defendant’s testimony as “uncontradicted,” which was a comment on the
Petitioner’s right to remain silent and his right not to _‘pre’sent a defense.

6. The solicitor vouched for the credibility and trustworthiness of a police officer in
his closing argument: “They do therr best And I subrmt to you that Tyrone Goggins is a good,
experienced, capable police oﬁicer and mvestrgator as hrs srxteen years would document[.]”
(Page 338, line 25 - page 339, line 3.) |

s Trial counsel presented novahdtnalstrategy as to why she failed to object to
these statements, failed to ask for cmati\.re mstructlons failed to ask for the statements to be
stricken from the record, or farled to ask ror a mlstnal These statements weren’t just summaries
of facts to be presented to the jury or already presented to the jury. With these statements, the
solicitor vouched for the cred1b111ty of the State s w1tnesses and also said the co-defendant’s

testimony was “uncontradicted.”

8. Failure to object to: - “It looked all too fannlrar because it had just happened two

»

weeks ago the same way. Here trial counsel actually obJected to testimony from witness
Ramesh Patel, when he intimated that another burgIary occurred at the store two (2) weeks prior.
Trial counsel was correct to obJect but then she proceeded to argue the objection in the presence

of the jury when she should have requested a s1debar thereby conﬁrmmg to the jury that a prior
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break-in had occurred, and allowing the jury to spectllate whether the Petitioner was involved.
The jury heard evidence of a prior break-in frorrt the witness and trial counsel herself, Trial
counsel presented no valid trial strategy as to why ehe failed to ask for a sidebar, failed to ask for
a curative instruction, or failed to esk for a mistrial.

9. Failure to object to trial judge’s statement regarding the DVD. The trial judge
vouched for the credibility and trustworthiness of the solicitor when he said: “Well, if he knows
that that DVD is what he -- he 1r1ade a DVD aceording to his testimony and I would have to
assume that Solicitor would not show him a DVD that t:ves not made by him[.]” (Page 100, lines
3-6.) The trial judge vouching for the solicitor is more pre_]udrclal than the solicitor vouching for
the state’s wmlesses as the j Jury looks to the tnal Judge for guidance and rightfully so. Trial
counsel presented no valid trial strategy as to why she fa11ed to object to this statement, failed to
ask for a curative instruction, failed o ask for the. statement to be stricken from the record, or
failed to ask for a mistrial. | |

10.  Allegations reg ardtng cell phohe records The cell phone order was issued in the
Petitioner’s Newberry case. Trial counsél knewaboutthe ﬁewbeﬁy Acase. (Trial counsel moved
to be relie\;ed as the Petitioner’s lawyer 'ori: msremalmngcharges (Page 402, line 18 - page 403,
line 13.)) Trial counsel failed to mspecttheNewberry case file. Trial counsel knew or should
have known to inspect all pending caseﬁles,Whereverlocated, regarding the Petitioner, as case
files can provide valuable material. If trralcounselhadmspected the Newberry file, she would

“have known about the cell phone order and couldhave .f;ollo'wed up with the solicitor’s office
about whether these documents had been obtamed -T'lde Order was signed November 17, 2011
The Petitioner was tried in June 2014. It’s common knowledge that cell phone records are kept

for a finite period of time. Trial counsel’s fa11ure prevented these records from being obtained.
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Trial counsel presented no valid trial strategy'a:s'.'to.fwhy she failed to inspect the Newberry case

file.

11.  Allegation of ineffectiveness: fof_ doking witness if he belonged to a gang called
“Boss.” Why on Earth did trial counsellasle_ :co-det;endant' Christopher Mixon if he was “a
member of the gang called Boss”?. (Page 181,"_1in'es f'2_3.)" Gang activity had absolutely nothing
to do with this case. However, it opened the doon to Wltness Tyrone Goggins testifying to Boss
being the Petitioner >s nickname. (Page 296, lines 1 1'-1_8“.) This could have led the jury to believe
that the Petitioner was involved .in gang Aa'ctiVi:ty:,f after trial counsel previously had eduated

“Boss” with a gang. Trial counsel presented nc valid trial strategy as to why she asked the

,4.

question in the first place, failed to Ob] ect to Go gglns testlmony, failed to ask for a curative

instruction, failed to ask for the staternent to be"stncken from the record, or failed to ask for a

mistrial.
12.  Failure to introduce document ‘:m ica Ag'é‘:':éhris'top' her Mixon had a driver’s

license, failure to obiject to NCIC document 1ndlcat1n2 ADnhcant was the owner of the vehicle.

and failure to object to Applicant’s DMV record The co-defendant testified that he didn’t have
a driver’s license and couldn’t drive. Thefe'Was . also testn:nony that the co-defendant and the
Petitioner lived near each other, 'and that :ﬁoli’cé-‘:iccét.édﬁthe co-defendant at the Petitioner’s

address in Barnwell. Trial counsel should have mtroduced a document produced by the State in

discovery indicating that the co-defendant had a'dn er ’S. 11cense (Page 174, line 23 - page 180,
line 10.) Trial counsel said she was confused” by the document Trial counsel could have used

the document to impeach the co-defendant S testlmony, and suggest to the jury that the

co-defendant drove himselfto the burglary
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13.  Trial counsel failed to object, and then' consented, to the introduction of the NCIC
document which indicated that the Petitioner owne'd"ﬁthe vehicle located near the crime scene.
(Page 264, line 2 - page 268, line 12)) This sunk th:e:APetitioner’s ship. It’s one thing for the
co-defendant to say the Petitioner owned the 'vehicle, but quite another for a government
document to show the Petitioner owned the vehicle. It’s irrelevant what the Petitioner told trial
counsel in private about owning the car. Trial couns et had an obligation to object to inadmissible
evidence. The information contained in this document was hearsay, and no hearsay exceptions
apply. Trial counsel should have demanded that the State call a witness from North Carolina
DMV to get this document into evidence. Furthermore by not objectmg, trial counsel waived
her right to confront a North Carolma DMV w1tness about the information contained in this

document. After this document was Vente‘red’ 1nto evrdence wrthout objection, the State and its
witnesses repeatedly referred to the Petrtroner as the owner of the vehicle. This document
strengthened the State’s case agalnst the Petrtloner.‘ e

14, Trial counsel obj ected on an 1mproper basrs to the introduction of the Petitioner’s
South Carolina DMV record. (Page 288 lme 14 page 291 11ne 16.) This further sunk the

Petitioner’s ship. Trial counsel argued relevance The information contamed in this document

was hearsay, and no hearsay exceptrons apply Tnal counsel should have demanded that the

State call a witness from South Carolrna DMV to’ get thrs document into evrdence After this

document was entered into evrdence the State .and-_ 1ts w1tnesses repeatedly referred to the

Petitioner’s address as being the place Wherethe '.et'i-tioner’s vehicle was located. This
document strengthened the State’s case agaiﬁS£'thé"Pé£it_iéﬁef.'
15.  Trial counsel presented no valid trial strategy as to why she failed to introduce the

co-defendant’s driver’s license and fa'iled.to' .obje’ct’ ‘or object propetly to the NCIC documents
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and the Petitioner’s DMV records. Sinking your client’s case isn’t a valid trial strategy, and

basing evidentiary objections (or the lack f:her.eot.)_‘-;onz what youf client told you confidentially

isn’t a valid trial strategy.

16.  Allegations regarding a f‘lic_ant’s‘ degisi‘on n.ot' to testify. Trial counsel failed to

properly preserve the record regardmg wh10h of 'the- Petmoner s convictions could be used
against him if he testified at trial. (Page 321 Ime 3 page 322 line 6.) Trial counsel folded on
this issue. At the PCR heanng,~tna1 counsel acknowledged researching moral turpitude as it
related to a CSC conviction. Trial counsel d1dn’t ..insnect the .Petitioner’s certified convictions in _

the State’s possession.

17.  The Petitioner pled guﬂty “to” burglary “third degree (Indictment No.

1993-GS-06-00196 & 00235) on November 1 1993 and recelved a YOA sentence.

19.  The Petltloner_ pled gullty"to j__ bur_‘_gl._ary second degree (Indictment No.
1992-GS-06-00035) on October 27, 1997, 'i{ﬁd“}é‘c'éi{}éci‘“{én (10) years.

20.  The Petitioner pled gullty to CSC with minor (Indictment No.

1997-GS-06- 00365) on October 27 1997 and recelved ten (10) years. This conviction was

reversed on appeal. The Petmoner agam pled _gullty’ to CSC with minor (Indictment No.

1997-GS-06- 00365) on August 12; 2002 and recelved:ﬁve (5) years, with credit for time served

since October 27, 1997 (which was almost ﬁve (5) years)

21. By the time the Petltloner s case came;to tr1a1 on June 9, 2014, more than ten (10)

years had elapsed since the Petltloner S release from conﬁnement on all of these convictions.



The trial transcript doesn’t indicate that the State gave trial counsel advance written notice of the
State’s intention to use conviction; outside the ten (10) year threshold contained in SCRE 609(b).

22, The Petitioner wanted to testify. Trial counsel should have gotten a ruling from
the trial judge about whether the prior convictions could be used at all to impeach the Petitioner.
If the Court allowed the State to introduce any con\-r_ictions, trial counsel should have asked the
Court to forbid the State to mention the nature: of fhe qonvictions (because of the prejudicial
nature of sex crimes and/or the snmlanty of the'l.)urgl.éry convictions to the current charge) and
to only mention that it was a felony. o

23.  Trial counsel didn.’t. challenée fhe -use (;f the burglary convictions because the
State intended to argue “common scheme or plan.” .That’s not a permissible reason for the State
to impeach with prior burglary convictions which Eai)péned years prior to the burglary that the
Petitioner was on trial for. Trial counsel céiﬂd have asked the Court, if the Court allowed the
State to introduce the burglary convictions, 10 ::fb'rb.id;:'tﬁé State to mention the nature of the
convictions (because of their prejudicigl ands1m11ar -ﬁé."cure to the case at hand) and to only
mention that they were felonies. 'Further'mc')re,_the tr1a1 tféﬁscript doesn’t indicate that the State
intended to argue that the Petitioner’s pending'Ne\;ﬁBéifry charges were part of a common scheme
or plan with the Laurens ‘charges. (Page 321’ ,“-.line..ll - .p'a;ge 322, line 6.)

24.  The Court doesn’t'believe that fhé Pe%i_tiépér would have testified if all his prior
convictions had been ruled madnﬁgsible, o; 1f hlS i)riof eonvictions were allowed before the jury
only in generic terms. The Petitioner isn’t sure this ruhng makes sense. The Petitioner has every
incenfive to tell his story to the jury if hlS pnorrecord ién’t admissible or is else presented in

generic terms. And this Court has no reason to b'eliééé that the Petitioner would have confessed
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his guilt during his testimony. Furthermore.,l théré’é -n’o evidence in the trial transcript that the
State intended to argue common scherne or i)ian w1ththe Newberry charges.

25.  Cumulative error. All of .the 1ssues 'raised by the Petitioner, combined,
demonstrate that trial counsel was ineffec;tive, in ove_; her head, and without a grasp of the rules
of evidence. If trial counsel had been effective, tﬁere is a reasonable probability that the trial
result would have been different. The Peﬁtidne’r Waé eépecially prejudiced, cumulatively, by the
State’s vouching, the State’s comment on his nght to remain silent, the introduction of the NCIC
record, the introduction of the Petitioner’s DMV record and the Petitioner’s failure to testify
because trial counsel didn’t challenge the admlss1b111ty of his prior convictions.

RESPECTFULLY SUBMITTED.
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.. THE HENDERSON LAW FIRM, P.C.
Attorney for the Petitioner

- .By: g/Carson M. Henderson W
109-B Oak Avenue
. Greenwood, S.C. 29646
Phone: (864) 953-0011
- Fax: (864).229-8001
Greenwood, South Carolina s,

August 10, 2021




