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SOUTH CAROLINA COMMISSION ON INDIGENT DEFENSE

Division of Appellate Defense - Robert M. Dudek, Chief Appeliate Defender
1330 Lady Street, Suite 401 Wanda H. Carter, Deputy Chief Appellate Defender
Columbia, South Carolina 29201-3332

Post Office Box 11589

Columbia, South Carolina 29211-1589

Telephone: (803) 734-1330

Facsimile: (803) 734-1397

May 28, 2013 RECEE
VE
Honorable Daniel E. Shearouse _ D
Clerk, South Carolina Supreme Court _ MAY 2820 i3
Post Office Box 11330
Columbia, South Carolina 29211 S.C. Supreme Court

Re:  Marion Alexander Lindsey v. State of South Carolina (Capital Case)
Appellate Case No. 2012-206087

Dear Mr. Shearouse:

Enclosed for the Court’s convenience are courtesy copies of two-circuit court orders cited
in Petitioner’s Reply to the Return to the Petition for Writ of Certiorari. These orders are:

1. Charles O. Shuler v. State, CA No. 2003-CP-38-0359, Order filed Jan. 9, 2013, Denying
Rule 59 SCRCP/Motion to Alter or Amend Judgment.

2. Sammie Louis Stokes v. State, CA No. 2001-CP-38-1240, Order filed Feb. 19, 2013,
Denying Rule 59 Motion and Denying Motion to Appoint New Counsel

Should the Court need anything further, please do not hesitate to contact me. By copy of
this letter, we are serving opposing counsel with same.

cc: Donald J. Zelenka, Esquire
Robert M. Dudek, Esquire
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This j.sia_capi’cal post-conviction relief (“PCR™) case. - App,li;ant was-previously convicted
of three (3) muzders and burglary in the 1** degree by an Orangeburg County jury and sentenced to
~death, for murder. His convictions and sentences were affirmed by the South Carolma Supreme
Court.! Applicant subscqu«antly filed a PCR application in the Orangeburrr County Court of
Common Pless, and tkus Court conducted an evidentiary hearing regarding the séwmc beginning on
July 25, 20(56 and concluding on July 27, 2006.> This Court jssued an Order of Dismissal on May
24, 2011 denying and dismissing the abave entitl.ed PCR a.pbl'ication with prejudice. Thié matter is

currently before this Court by way of a Rule 59, SCRCP, Motion to Alter or Amend J udgraent dated

'State v. Shuler, 353 S.C. 176, 577 S.E.2d 438 (2003).

*The record was allowed to remain open solely for the following reasons: (1) to take the
testumony of applicant’s appellate counsel Joseph, Savitz on an issue of ineffective assistance of
appellate counsel, which was taken a few weeks after the merits hearing; (2) for collateral
couusel to submit a medical record or note, which was never submitted, and (3) fot the State to

. submit the Solicitor’s file to this Court to review for any potential Brady violation. Subsequently,
Mr. Savitz’ testimony could not be locatcd and hy agreement of the parties this Court reconvened
solely for purpose of taking Mr. Saviiz’ testimony on the issue of ineffective assistance of

counsel,



Tuly 8, 2011 filed by apph'qant Charles O. Shuler (“Shuler” ar “applicant™). In the Motion to Alter
or Amend, applicant raised numerous objections to this Court’s Order of Dismissal issued May 24,

2011,

A Rule 59 hearing wag conducted by this Court on November 22, 2011 at.thé Richland
C@nty Courthouse. Present at the hearing were applicant, his collateral counsel, Jim Brc-:wn? .
‘Eéquire and Melissa Armstrong, Esqui’re, Assistant Deputy Attomey General Don Zelenka, and.
Assistant Attorney General Anthony Mabry. At the Rule 59 hearing, applicant argued only the issue
that he should be allowed fo amend his PCR application, five (5) years post-trial, to.asseﬁ a claim
the Solicitor allegedly violated the South Carolina Supreme Court's holdin ginState v. Burkhart, 371,
S.C. 482, 640 S.E.2d 450 (2007), by grguing general conditions of confinement, and a claim of
ineffective assistance of counsel with regard to failing to object to the Solicitor arguing general
conditions; of confinement gllegedly in violation of the South Carolina Supreme Court’s holding in
Burkhart, which was handed down severa] years after this capital case was tried. -

. For the reasons set lfc)rth in_rhis Order, tﬂis Court dénies fhe Rule 59 Motion to Alter or
.Amcnd .Tudgrﬁenf inits entirety; Additionally,jfor the reasons set forth in this Order, this Court also
“denies applic‘ant’s_rmuest for a late améndment to his PCR apélicatiqn, This Court also finds the

éroposed amendment Ia;ks any substantive.merit. :
| App[icant.’s Writlen Objections
In applicant®s Rule 59/Motion to Alter or Ameﬁcj, applicant raises numerous objections to
tth Court's Order of Dismissal denying and dismissing hi;v, PCR application. This Courtdenies each
of these objections because they have ao merit.

Applicant alleges this Court inappropriately issued its Order of Dismissal without informing

5



applicaut which proposed Order it vag 'go‘mg to adopt so applicant could file objections before the
Court fssued its Order of Dismissal. This Court would note it requested bath applicant Shuler and
| Respondent to subr.nit proposed Orders in January of 2011. Both applicant and Respondent knew
this Court had previously been directed by the South Carolina Supreme Court to issue an Order in
this case as soon as reasonably p'ossible. Both applicant and Respondent submitted proposed Orders
“on January 12" 6£2011 and provided a copy of their proposed Orders to réspective opposing counsel
at that time. This Court did not issue its Order of Dismigsal in this case ﬁntil May 2.4, 2011.

Applicant had five (5) months to file any written objections to the State’s proposed Order and did

mot do so. See Pruitt.v. State, 310 S.C. 254,423 SE.2d 127 (S.C. 1992). Respondent filed no
objection to applicant Shuler’s proposed Ordc:r. either. This Court carefully revieWed both proposcd
Orders in that five (5) month period of time, along with the record and exhibits in this case, and did
‘not 1ssue its Order of Dismissal until May 24 0f 2011 finding the findings of fact and concluswns
of law in Respondent’s proposcd Order which it adopted in its Order of Dismissal were appropriate
and supported by the credible.evidence and alsa making its own additional findings of fact and
conclusions of law. This Court would also note it made change§ to Respondent’s j)roposed Order
in draﬁin.g.and issuing its Order of Dismissal. Therefore, this Court’s Order of Di,smiséél is in
| compliance with and consigtent with Hgl]. v. Catoe, 360 S.C. 353, 601 S.E.2d 335 (2004). See also
w, 310'8.C.254,423 S E.2d 127 (.C. 1992). Furthermore, collateral counsel has filed
a Rule 59 Motion to Alter o; Amend Judgment pursuant to the S.C. Rules of Civil Pr.ocedur.e, See

Pruitty. State, 310 S.C. 254, 423 S,E.Zd. 127(8.C. 1992), raising its objections to this Court’s Order

of Dismissal, and this Court is addressing each of these objections in this Order. Therefors, this

specific objection raised in the Rule 59 Motion has no merit and is denied.

(O8]



/}pplicant alleges the draﬁipg of a “proposed” Order by the Assistant Attorney General
assigned to the cage was improper because he did not participate in the PCR merits hearing,> Tﬂis
objection is merit-less for.several reasons. First, applicant raised no ~obj(sctiqn to the dr-afting of the |
“propgsed"’ Order by the Attorney Gengral unti] aﬁer its subréission.4 Second, bbth Respondent and
applicant Shuler submitted “proposed” Orders to this Court, 2nd that is exactly wha% they were,
“Proposed’” Orders.* “Third, and more impoﬁanﬂy, this ground has no merit as this Coutt’s Order
of Dismissal, issued May 24,2011, contains the findings of, factand conclusions of law of this Court,
which did condu;t the PCR merits hearing and did observe "che testimony of each witness and make
a credibility assessment accordingly. As a TSS;J.lT, this objection is withéut merit ami is denied.

Applicantalso asserts this Court adopted “wholesale™ the Proposed Order of the R’esponden’t.
This assertion is incorrect as this Court caréfully and independently reviewed both proposed orders
and adopted the findings it deemed appropriate and made its own findings of fact and conclusions

of law in drafting and entering the Order of Dismissal filed in this case. This objection is therefore

?Assistant Attorney General Derrick McFarland handled the case for Respondent at the PCR
merits hearing. Mr. McFarland subsequently left the Attorney General’s Office and was replaced
by Assistant Attorney General Anthony Mabry. Mr. Mabry prepared the Proposed Order which
was submitted to this Court on behalf of the State, Collateral counsel also submitted & Proposed
Order to this Court. : '

*This Court directed counsel for both the State and the applicant Shuler to submit proposed
Orders with proposed findings of fact and conclusions of law. Applicant raised no objection to’
Assistant Attorney General Mabry drafting a “proposed® Ovder even though collateral counsel
knew Mr. Mabry did not participate in the mexit’s hearing when this Court asked both sides to
submit proposed orders. ‘Applicant did not raise an objection until after the State submitted its

“proposed Order.

“This Court notes, if applicant’s reasoning were accepted, it would be impossible for the State to
submit a proposed Order where counsel who handled the merits hearing had left the Attorney

- General’s Office to accept other employment. This objection is simply unreasonable and
unworkable.



denjed.

Applicant also ‘objects to the Order of Disn;issa.l on the grounds that allegedly this-Court
-resolvcd every factual assertion against the applicant and given the voluminous record in this case,
‘fit is incredible that every faéhlal, dispute was resolved against applicant.” As a result, applicant
alleges this Court did not participate i‘n the creation of the Order of Dis%ni.ssal. but adopted wholesale
the Sta.'.ce’sPropose'd‘. COrder. This objection has no basis in fact, as this Court independently reviewed
both proposed orders and adopted the findings it deerned appropriate and suppiorted by the record
and this Court’s own credibility determinations and made its own findings of fact and conclusions
of law in drafting and entering the Crder of Dismissal which was filed in this case. To the extent
- every factual dispute was resolved against applicant, it was because the credible evidence and/or law
controlled the decisions against-applicant. This objection is therefore depied.

Applicant also objects on the basis that in the‘O.tder of Dismissal the Court made findings
of fact which have no citation to the r.ecor.dl. Applicant a&ached achart with his Motion alleging this
chart sets forth these alleged failings of the Court. 'This Cqurt ﬁnds‘this objection has no merjt.. It
Is not necessary that this Court cite every record citation applicable to its findings of fact or
conclusions of law, so long as the Court’s ﬁndingé are supported by thelrecord itself. After carefully
reviewing applicant’s chart, this Court finds its findings of fact and conclusions of law with regard
to the claims raised by app]i.caﬁt are supported by the record, though a specific record citation rﬁay

not be indicated for cach factual finding or conclusion of law.® This objection to the Order of

* “This Court would note it did make one clericat error in its Order of Dismissal. The Order states
a deposition of the victim’s husband was taken by collateral counsel. (Order, p. 92). The
deposition was actually taken by civil attorneys. This clerical error did not effect this Court’s
decision of ths issu¢ involved because this Court accepted that the deposition of the witness was
taken. 'Who took the deposition. of the victim’s husband was irrelevant to this Court’s decision
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Dismissal is without merit and is denied.

In the Motion ta Alter or Amend, applicant Shuler took mast issue with this Court’s denial
of his late IvViotion to Amend his PCR /\pphcahon As prevnomly discussed, this issue was the only
issue razsed and argued at the Rule 59 hearing bufore this Court Atthe Ru[c 59 hearing, this Court
heard argument from collateral counse] J ames hrn Brown and Assistant Attorney General Mabry
and Assistant Deputy Attorney General Donald Zelenka.

Applicant alleges this Court should have allowed himto amendﬁi_s PCR application several
years after trial to assert the Solicitor violated the South Carolina Supreme Court’s holding in

‘Burkhart, and e also alleges he intended to raise a elaim of ineffective assistance in thjs regard, and

the Court should have allowed him to amend his application several vears after trial to include this
late claim as well. ThTS Court finds this objcgtipn has no merjt for the following reaéons:
Background of the Late Amendment

Apptéximai'e].y one (1) year after the PCR merits hearing, applicant’s collateral counsel
James Brown forwardéd a letter to this Court notifying the Court that applicant intended to aménd
his application and allege 17 Soljcitor violated the South Carolina éupreme Court’s récent holding
in M, 371 5.C. 482, 640 S.E.Iéd 450 (2007) by arguing prison conditions.” However,
subsequent to thjs letter, applicant did nof file a Moﬁo’u to Amend his Application, seeking leave of

this Court to file any amendment, and did not file a Proposed Amended Application, or an Amended

on the jssue involved.

"The letter dated July 11, 2007 makes no mention of any claim of ineffective assistance of
counsel. The letter only notified the Court that applicant intended to file an amended application
asserting the Solicitor in the present case violated the Court’s holding in Burkhart.
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Application assertmg this new ground unfil he submitted his proposed order in this case in 2011."
The merits hearing was conducted in this matter in July 2006, This case has now been
pending over five (5) years since the completion ‘of the merits hearing, except for the taking of
appellate counsel Joseph Savitz’ testimony on an unrelated issue, and this Court at no point granted
leave to amend ﬁb.c application to include a ground the Solicitor violated Burkhart or that counsel .
was ineffective in failing to rajsc an objection the Salicitor violated Burkhart.
Denial of the proposed Amendment

This Court, in its discretion, declmed to grant the late amendment under these circummstances.’

Grombach v. Oerhkon Tool & Aumms Corp 276 F.2d 155 (4™ Cir. 1960); Head v Txmkcn Roller

Bcaring Co., 486 F.2d 370 (6" Cir. 1973). Furthermore, the issues raised by this claim were not
addressed by any testimony at the PCR hearing, but was a completely new claim. See Simpson v.
Mogre, 367 S.C. 587, 627 S.E.2d 701 (2006)(applicant should have been allowed to amend
pleadings given there was testimony on the subject at the PCR hearing); Amold v Stéte, 309 8.C.
157, 17.2, 42,0 S.B.2d 834, §43 (1992)(amendments must conform to evidence presented at trial, not
raise new claims): There was no testimony on cither the direct appeal Burkhart cl;:u'm or the
iﬁeﬁfecﬁvc assistance of counsel issue at-the PCR merits hearing,

Under South Carolina law, a motion to amend js addressed to the sound discretion of the trial

judge. Parker v. Spartanburg Sanitary Sewer District, 362 S.C. 276, 607 S.E.2d 711 (2003). Leave

*The first attempted assertion of a.claim of inef fective assistance in this regard was not raised
until applicant submitted an Amended Application with his proposed Order i in 2011.

*In this Court’s Order of Dismissal, this Court declined to grant the late amendment raising the
direct appeal claim. This Court also found in the alternative that the direct appeal claim had po
merit given this record. (See Order of Dismissal/Proposed Ground O).
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to amend pleadings pursuant to Rule 15, SCRCP, shall be liberally and freely given when Jjustice sa

requires and does not prejudice any other party. Crestwood Golf Club, Inc. v. Potter,.32 g SC 201

493 S.E.2d 826 (1997). “The prejudice Rule 15 envisions is a lack of notice that the new issue ig

going to be tried, and a lack ofopportunity tarefute it.” Cjty of North Myrtle Beach v, Lewis~Davis,

360 5.C. 225, 599 S.E.2d 462 (Ct. App. 2004), guoting Pool v. Pool, 329 $.C. 324, 328-29, 494

S.E.2d 820, 823 (1998); Tanner v. Florence County Treasurer, 336 S.C. 552,, 521 S.E.2d 153 (1999).

The party oppos_ing the amendment has the burden of establishing prejudice. Fogglev. CSX Transv.,

Inc. 3158.C. 17,431 S.E.2d 587 1993).

This Court ﬁnds'Rcspondent has met its burden of proﬁf of showing prejudice under Rule
15, SCRCP. Clearly, since the trial of ﬂlis case has been over for five (5) years, except for the taking
qf testimony of Mr. Joseph Savitz on a completely unrelated issue of jneffective assistance of
gppcllate coungel, and solely becavse the transcript of his prévious testimony could not be located
oh that unrelated issue; there was a complete lack of notice that .this issue was gaing to be tried. .
There was no testimony taken on this claim ot claims at the PCR hearing. Furthermore, at this point,
Respondent is iimited to the record of the criminal trial itselfin refuting this alleged claim, since o
further testimony can be taken unless this Court re~-opens the fecord ’t_hmé (5) years after the fact.

Furthermore, this Court would note and find, the State did not consent to the trial of this
issue. See Simpson v. Mogre (finding allowing amendment was propér where State consented to
“trial of iSsucj, 'i‘he direct appeal issue was not raised by eAlpp‘licant until approximately one (1) year
after the m;zrits hearing. The ineffective assistance issue was not raised by applicant untjl he
sﬁbmittcd his proposed Order. Therefore, under all of these circumstances, this Court finds, invits

discretion, that the late amendment should not be allowed. As a result, this Court declines to alter



or amend its judgment to grant the [ate amendmen.ti? cither a direct appeal clait or asg a clajm of
ineffective assistance of counsel, |
- The direct appeal claim is yot cognizable in PCR
Even if this Court were to grant the late amendment, al lowing a direct appeal claim alleging
the SoIic_i.tor violated Bligg,hin, this ciaifn is not cognizable in pOSé—COn\;'iCti_OH-T.Elin Drayton v,

Evatt, 312 S.C. 4,430S.E.2d 517 (1993); Irick v, State, 264 S.C. 632,216 S E.2d 545‘(19754). This

issue, as applicant framed it in his 2007 letter, and in a chambers conference with this-Court at a
© status conference on this case in 2009/2010, was a direct appcal issue that was not preserved at trial ,
and not raised on appeal to the Séuth Ca'roliné Supreme Court."?

Applicant did not rajse 'any‘ allegation at his criminal trial and sventenci.ng proceeding
regarding the Solicitor ir'nprop.er.iy argling or introducing prison conditions nor did he raise stich an
1ssue in hf_s ﬁnal brief to the Squth Carolina Supreme Court. Similarly, the South Carolina Supreme
Court previously found that au appellant’s similar claim that the Solicitor’s cross-examination and
closing argument Were prejudicial error was procedurally Harred on direct appeal because trial

counse! failed to make “any meaningful objection to this line of cross-examination, and we cannot

review it Stafe v, Gardner, 332 S.C. at 393-94, 505 S.5.2d at 33940, The decisica i1 Gardner

was handed down several years before applicant’s case was tried before a jury. Likewise in State

v. Bowman, 366 S.C. 485, 498-99, 623 S.E.2d 378, 384 (2005), decided several years after this case

was fried, the Court found a similar claim procedurally barred on direct appeal due to the lack of a

At an in-charubers conference with the-altorneys on August 19, 2009, collateral counsel made -
clear that he did not wish to raise a claim of ineffective assistance of counsel in this regard. His
claim was solely that the Solicitor violated the South Carolina Supreme Court’s holding in

Burkhart. The State objected to any late amendment.
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proper objection by the appellant. The claim applicant sought to raise by late amendment in his letter

0f 2007 and at a chambers conference on August 19; 20(-)9,-was a direct appeal issue, and is clearly

.proced_m.ally barred at this point.and was waived and abandoned by applicant at trial. State v,
Tomenge, 305 S.C. 45, 406 S,E.2d 315 (1991).

A,ppligan't now seeks to raise this direct appéal issue in his State collateral PCR. proéeeding.”

Even if this Court wete to allow the late- amendment 51“ applicant’s PCR application to iu.cluﬁc this

direct appeal ground, this Court would be farced to d.ismiss this ground as it is not cognizable in

‘post-conviction relief. Drayton v, Evatt, 312 S.C. 4,4308.E.2d 517 (1993); Irick v. State, 264 S.C.

632,216 SE.2d 545 (1975). Therefore, the interests of justice do not require or dictate that late
amendment should be allowed. | |
Respondent has showrr Rule 15 prejudice
With regarci to the n,ew.claim of ineﬂ';ective assistance of counsel, Respondent has shown
prejudice ﬁnder Rule 15, SCRCP. Respondent did not consent tp the trial of this issue. In fact,
Respondent obj ected to any late amendment at the in-chambers conference ﬁ/ith this Court on August »
19,2009. At tilat.in—ch ambers confcrence, collateral counsel represented to this Court that it did not

wish to amend its PCR application to include a claim of ineffective assistance in this regard but

"'"Applicant cites Riddle v. Qzmint, 369 S.C. 39,631 S.E.2d 70 (2006) for the proposition thata
ditect appeal claim can be asserted in PCR; however, Riddle involved the assertion of a Brady
claim and related due process claim where the evidence was discovered after the applicant’s

- eapital trial and sentencing proceedings. These type of claims are routinely allowed in PCR.
However, the direct appeal claim applicant wishies to raise here is not cognizable based on
numerous cases decided by our state Supreme Court. Hyman v. State, 278 S.C. 501,299 S.E.2d
330 (1983); Peeler v. State, 277 S.C. 70, 283 S.E.2d 826 (1981) ; Simmons v, State, 264 S.C.
417,215 S.E.2d 883 (1975), also referencing Cuninings v. State, 274 S.C. 26, 260 S.E.2d 187
(1979); Ashley v. State, 260 S.C. 436, 196 S.E.2d 501 (1973); Sellers.v. Boone, 261 8.C. 462,
200 S.E.2d 686 (1973). '
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strictly a claim the Solicitor violated the holding in Burkhart, Collateral counsel argued that as a

result, no new testimény nced be taken tegarding this issue.

This Court specifically notes that no testimony was offered regarding this issue atthe PCR
ments hearing. Trial counsel was 1ot asked wiy thej did not object to the Solicitor’s cross-
examination of expert James Aiken or the Sohcﬂor s closing argument. The reason being that this
1ssu.e was not rais¢d inany PCR application ﬁled by applicant Shuler or at the PCR merits hearing,
As aresult, there was no testimony on this issue from trial counsel regarding why they did not object

to the alleged Burkhart violation. Therefore, Respondent has been specifically prejudiced by the Jate

proposed amendment of an ineffective assistance claim in this regard.

Furthérmore, applicant has mis-characterized t-he record in ]%is Rule 59 Mation. The record
of the PCR merits hearing was allowed to remain open for only three (3) reasons, to take the
) testimony of appellate counscl queph Savitz on an unrelated issue of ineffective agsistance of
appellate counsel raised by applicant in his PCR application, to submit a medical record or note on
another issue, which was never subm'i,tted by applicant, and fo_r Respondent to submit the So].icitc_)r:‘s

file to this Court to review for any possible Brady violstion. The testimony of Mr. Savitz was taken,

Justafew weeks after the merits hearing. Subsequently, the transeript 6f Mr. Savitz’ testimony could
not be located, and the parties agreed to take Mr. Savitz’ testimony agam at a later date. This later
hcarmg was conducted so]ely for the purpose of taking Mr. Savitz’ testimany again, nat to introduce
new evidcnce regarding any other claims. Additionally, applicaht did not file any amended

application before that hearing, Applicant did not file an amended ap;fligatio'n assetting ineffective |
assistance of co.unsel for failing to object to the Solicitor’s alleged violation of Butkhart until

applicant submitted his proposed Order in this case. As a result, Respondent was cleatly prejudiced

11



by the late proposed amendment @her ¢ Respondent dl.d not have the opportunity to elicit testimony
_from counsel o g c]alm alleging meﬁ’ectwc assistance of counsel,

Additionally, this Court finds Respondent has established Rule 15, SCRCP prejudwe with
regard to any direct appeal claim that the Solicitor violated Burk art in this case. Becatise Petitioner |
did not raise this issue at the PCR merits heéring, the State was not able tg eljcit any testimony from
the Solicitor, Walter Ballcy onthisissue. Asaresult, Respondent would be prejudiced bythls Court
allomng any late amcndment of the PCR application to allow this claim.

Essentially, what co]lateral counsel is asking this Court to do is to allow him to file late
amendments (o his PCR appiication alleging claims that the State has not had an opportunity to
rebut, respond to, or explain by sworn testimony in the mcord.. While this could certainly be
advantageous to applicant, it would not be fair or just. As a result of the above, this Couft '.ﬁnds
Respondent has established Rule 15 » SCRCP prejudice with regard to the proposed late amendment
" of both claims and therefore denies the late amendment,

. There is 1o merit fo this propo sed ground

Fﬁrthermore even if this Court were to grant such g late amendment, and even if this Court
were to ignore the fact that the direct appéal claim is n.otAcogni zable in post-conviction relief, éud
even if thi s‘Court were to ignore the prejudice to Resporident from granting a late amendment of thc
direct appeal claim and the ineffective aséistancc of counsel claim, there‘is no merit to this proposed
ground either as a direct appeal claim or as a claim of ineffective assistance of counsel. Asaresult,
the interests of justice to not require or demand that this Court allow the proposed amendment in its
original form (as a direct appeal claim) or in its later form (as an JAC claim).

.. During applicant’s trial, the State did not offer any lay witness or expert witness in the guilt
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phase to testify to general conditions of confinement of an inmate sentenced to life without parole, |
During applicant’s triaj, the State did not offer any lay w Jtness or eXpert wifness in the penalty-phase
fo testify to general conditions of confinement of an inmate sentenced to life without parole.
Furthermore, the State did not offer any lay or expert witness on prison conditions.at all.

During the penalty phase of apphcant s trial, applicant called James Aiken, former warden
of C.CIL, to tcstx@ as an expert in pnsons and corrections - speolﬁcaﬂy with regard to fmson
classification and facility management (R. p. 2794 iL. 8- 10) Applicant elicited from Mr, Aiken
ondirect examination the privileges that are accorded to Inmates in a maximum security prison. Mr.
Aiken testxﬁed. on direct examination to gemcrai or geod conditions of confinement in a maximum

“security prison. Mr. Aiken testified to the fact that prisoners ate allowed to wbrship, recreate, k_)ok

at television, converse, read, seek legal advice, work, receive wé.gr—:s, and to have visitation. (R. p.
2797, 11 4-22). Mr. Aiken testified on direct examination that these gqod or favorable conditions
are mandated by law. |

Appli.cant.also elicited on direct exammination from Mr. Aiken bad prison conditions fo.r those
who violate prison rules and regulations. Mr. Aiken testified these inmates are in very maximum
security environmenﬁs,- n continuous lock-up, in continual visual éontaqt with guards, and have very
limited interaction wiﬁ staff and other prisoners. (R. p. 2798).

M. Alkeu also testified to other bad condxtwns of conﬁnement on divect examination. Mr.

~ Alkcn teqtzﬁcd to how other i mmates informally classify each other, from the highest ranking inmate
which would bs a bank robber or safe- cracker to the lowest bcmg a child-killer, such as apphcani‘
(R. p. 2809). Mr. Aiken testified that child-killer’s Jike applicant are not liked even by inmates and

are subject to attack and victimization and have no control over other people. (R. p. 2800-2301).



On dife_Ct examination, Mr. Aiken testified to other gene?al conditions of confinement such
as supen} ision of an inimate’s daily routine inclﬁdi ng what tune the inmate gets up, what time they
go to work, who they may call, what time they 'eat, and what time they worship. (R.p.2795). Mr.
Aiken also testified to thc‘ fact that prison officials are always looking for weapons and al,ways _
looking for gang activity. (R. p- 2796). Aiken testified on direct that in prison, unlike in sgciety,
there are rules and regulations for everything, induding.cleanin:g up your room, and a violation of
the tules results in consequences to the inmate. (R. p. 2796-2798). Aiken also testified inmates are
required to be constructivély engaged in some fashion, such as 'Wolrk: unless their behavior is such
that they caﬁnot be constructively cngagea. (R p.2797). Aiken testified that therc is a prison within
a pU'.SC;ﬂ for those who repeatedly disobey rules. Aiken also testified on direct examination that
“prisons gre very dméerous places. You have very aggressive people and very viclent people,..”
(R. p. 2800, Il. 16-17). A'iken. also testified that based applicant’s conviction as a chilci killer, he
| would not be liked by other inmates and would probaE]Sr be sabject'tn;) victimization. (R. pp. ?800—
2801). The record shows this testimony of gencral ﬁﬁson conﬁiﬁo.n.s, both good and bad, was
elicited by applicaﬁl‘ for his benefit on direct examination of Mr. Aiken. The record alsp shows that
Aiken’s direct examination testimony portrayed prison as a dark and dangerous place and a life
sentence as severe or harsh, and was not m:érely offered to show adaptability to prison. '(Rt pp-
27_89-2801).

On. cross-examination, the Solicitor delved into matters which applicant had clearly opened
the door to and which Mr. Aik'en had ?éstiﬁed to on direct examination. (R. pp. 2801-2821). The
Solicitar clarified the separate c,(assiﬁcatiph systems in the prison syétcm and exacﬂy what

classification systém applicant would be under. (R. pp. 2861-2822). The Solicitor also inquired
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about and clarified the privﬂeges or good conditions that applicant, serving a life scntencc wﬂhoui'
patole for murder, would have available to th (R. pp.2801-2821), The Solicitor also showed
that contrary to Mr. Aiken’s implication during'his direct examination that the prison system could
contro] pnsoucrs and Petitioner would not be a danger to himself or others since Mr Aiken never
lost a prison guard during hla tenure, that Mr. Aiken had Iost eleven (11) prisoners to death dufing
his tenure. (R Pp- 2801-2821).
.On. re-direct exaznin,a.tion, Mr. Aiken testified that going to prison is a traumalic experience.
(R. p. 2816); Mr. Aiken also te;stiﬁcd that living 1n a prison environment is “stressfiil from the
| standpomt yeal, you can go to recreation, but you're recreating with some peopIe that will kill you
without any reason a.nd you’re constantly ha\nng to watch your back..” (R. p. 2817, It. 11-15). Aiken
.testlﬁcd on re-direct examination that the fact that he had lost approximately a dozen prisoners
during his tenure showed the dangerous nafure of the prison environment. (R. p. 2817). Aikenalso .
testified on re-direct examination that “[p]riso.ns are very dangerous with predatorial, violent
people.” '(R., p- 2817, 11, 22L23). Adken also testified jcllat work a.n'dpn'vijcges are used to cstablish
a structure for the prisoner to obey the rules énd regulations applicable in prigon, and if they could
not do that, the pnson system had a way of managmg that m15behav1or (R. p. 2817-1818). Mr.
Alkon also test1f ed that living in pnson was like “sitting in.a house full of rattlespakes, and one can
attack you without provocahon, and you can never leave that house.” ( R.p.2819,1) 16-18), Aiken
also stated that “[n]o matter how good you may be or haw bad you may be, you're around people
ﬂiat ate more dangerous than you are and people that are wanting to make a name by inflicting
violence sgainst you, especially as it relates to the nature of your oﬁ”egse.” (R p. 2819, li. 18-23).

It is clear from Aiken’s direct and redirect testim ony, that applicant sought not only to show that he
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was adaptable to prison, but that a life sentence would be harsh and severe punishment. (R PP
2789-2801, 2816-2820),
Applicant was tried, convicted, and sentenced to death in March of 2001. At the time

applicant’s criminal case was tried, State v, Plath, 281 S.C. 1,313 S.E.2d 619 (1984) was the

controlling authority on the issue he raises here. In Plath, our Supreme Court addressed the state's
cross-examination of a professor who generally testified ;hat life impﬁsonméﬁt was a punishment
superior to the dea‘zh penalty. Dufiﬁg his direct examination, the professor testified about conditions
of life imprisonment at CCL. and called life imprisonment "a form of sléwery" - which our Supreme
court concluded was "to dezﬁonstrate the permanence and deprivation entailed in life irdpri@nment.“
On cross-examination, the State asked about 'another inmate's escaée, which the Court ultirhately
held was permissible: | |
Sincé the witness claimed aun intimate knowledge of CCI, and based his testimony

upan that knowledge, it was not amiss for the State to pursue his claim more closely.

Plath, 28 1{ S.C. at 12, 313 S.E.2d at 626. The Plath Court also held the State’s challenged

questioning was onl), @ proper response to what that Court considered, at the time, to be improper
sentencing phase defenses on the utility of ,ce'zpital punishment or the conditions of capital

punishment:

In the case before us, defendants clected ta enter the forbidden field of social policy
and penology. It is neither surprising nor can it be deemed prejudicial that the State
responded in kind, attempting to show through defendants' own witnesses that life -
imprisonment was not the total abyss which they portrayed it to be. ... [The
salicitor’s] references [were] . . . merely reminders to the jury that life imprisonment
was by no means as hopeless as defendants would have it believed. The State was
entitled to make this response,
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 Dlath, 281 S.C. 2t 15-16, 313 S.E.24 at 627-23 (emphmzraa’ded) See also State v. Woomer, 278
S.C.468,299 S E2d 317 (1982) (evldencc of dcfendant S prior escape was proper reply to defense
evidence of good conduct while jg prwson) The Plath Court additionally found there was no |
prejudice to the defendant.

The facts of this case are no different, and in fact arc more £ avorable to the State. At trial,
through his expert Mr. Aiken, applicant repeatedly attempted to portray a life sentence just as the-

- defendants’ expeﬁ did in Plath. Additionally, applicant clicited testimony of general prisons
conditions, both good and bad:, on direct examination. Pursﬁant to Plath, and just as in P_iem, the
Solicitor was entitled to respond tﬁxough cross-examination. The Solicitor was entitled o
demonstrate or remind the jurors that life impdséﬁment was not the “total abyss” and “was by no
wmeans as hope]ess asapplicant would have it believed, Plath, 281 S.C.at15-16,313S.E2d at 627-
28. Furthezmorc, apj;licant opened the door to cross-examination on the subject of prson
conditions, both good and bad, by the testimony he, applicant, elicited on direct cxmihaﬁou. (See
Record citations above). Thete is no merit to this ground either as a direct appeal claim or ag a
claim of ineffective assistance of counsel for failing to abject to the Solicitor’s cross-examination
or argument,” |

The inescapable conclusion is that applicant wanted to offer both adaptability evidence and |
general conditions evidence. Given that general condltlons evidence was mtentxonal]y ehcﬂed by
applicant on direct, for applicant’s benefit in portraying a life sentence as a harsh punishment, the
Solicitor was entitled ta cross-examine the witness on the conditions issue. Sce State v. Taylor.
Moéover, the lack of p.rejudiciai error under such circumstances -was acknow]edged. in well

established precedent. Statev. Plath, 281 S.C. 1, 15-16, 313 S.E.2d 61 9, 627-628, cert. denied 467
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Us. [, 106 S.Ct. 1669 (1984). See also State v. Woomer, 278 S.C. 468,472,299 SE2d 317, 319
(1982)(evidence of defendant’s prior escape Qas proper reply toAdefense evidence of good conduct
while in prison). | |

It must also be remembered that applicant is not attempting to raise a claim here that his
counse] was ineffective for opening the doar to cross-examination on this subject by introducing
testimony of general prison conditions on direct examination Aand attempting through his expert to
portray a life sentence as harsh to applicant’s‘advamagc. Applicant is now attempting to raise a
claim tJ;a’c the Solicitor violated fhe holdings in Burkhart and a claim that bis counsel was ineffective
in failing to object to the Solicitor violating Burkhart. The record shows applicdnt ntroduced the
issue of prison conditions, both good and bad, into this case, not the Solicitor. And, he did so for

his own benefit. This Court cannot ignore the fact that Plath was decided approximately nineteen

(19} years before the trial of this case, and aiaplicant chose to introduce this testimony for his benefit
despite the holding in Plath. The Solicitor’s cross-examination was clearly proper under Plath.
And, counsel was not ineffective in failing to object to the Solicitor’s cross-cxamination. bec;use it
was entirely proper. |

| Nor did the Solicitor’s closing argument constitute reversible emror. Since applicant
introduced general pﬁson conditions into this frial through the testimony of his expert on difect'
examination, the Solicitor was entitled to argue matters in evidencs, including those matters property
'bi'ougbt up on direct examination, cross-examination, and on re-di:rect examination by applicant.
The State did not characterize the conditions of confinement as aggravating evidence, and it did not
" suggest that applicant would not be punished if sentenced to life imprisonment. Instead of attempting

to pressure the jury, the Solicitor simply addressed the nature of the sentence that applicant’s
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attomey> sought and afgued and that it was not an approprtatc punishment in light of the facts. Thus,
the State’s avidence and argument were merely explanatory; and the SOIICltOI‘ based his argument
.on thc record and the reagonable mferences therefrom, as he is required to do as the representative

for the people of the State of South Carolina. ‘See State v. Durden, 264 S.C. 86, 212 S.E.2d 587

(1975). See also Bell v. Evatt, 72 F.3d 421, 437 (4th Cir.1995) (holdz'ng‘ that remarks that "were
congistent with the record and . rationally inférred from the ... evidence” were not improper).

' Furthermore, given the fact that applicant introduced thjs testimony, the Solicitor was enﬁtJed'u')'
anficipate that appl 1cant would argue the same ewd cnce In his ¢} osmg argume'r_lt, and he in fact did,
(Sec R.p. 2953, In. 11- 2954, In. 1 & R. p. 2954, 11, 12-25). The Solicitor’s closing argument was
not improper. Therefore, counsel was not imeffective in failing to ogjec‘c to the Solicitor’s closing
argument in this regard. Any, such objection would have 'beén overruled by the trial judge.

Here, as in Plath, and without the guidance speciﬁcallyA given in the later c':ascs of Bowm;'m' _
(November 2005 Opinion) and Burkhart (January 2007 Opinion), and Bryant, applicant (at the 2001
trial) vol untanly elicited the testimony as part and parcel of their case in the penalty phase. The State
merely suceincily and fairly responded. Moreover, since the evidence was iﬂ the record, and both
‘defense and the State argued prison conditions based an .thc evidence, the record based responsive
argument cannot support proof of error, as there could be no reasonable basis for an objection. See

State v. Cooper, 334 S.C. 540, 553, 514 S.R.2d 584, 591 (1999)(“solicitor has a right to state his

version of the testimony and to comment on the welght ta be given such testimony™). Respondcnt s
arguments as to condjtions, again under Plath, were not prejudicial as such arguments were succinct .

an_d confined to the evidence elicited in fair response. The Solicitor did not violate Burkhart and

counse{ was not ineffective iy failing to object.
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Additionally, the fact remain_s that the Solicitor cauld not have viglated the South Carolma

Supreme Court’s hol Iding in Burkhart, because Burkhart was decided long after this case was tricd.

Thiscase [applicant’s case] was tried in 2001. The dCCISIOnln Burkbart was handed dowm in 200712

At the time this case was tned, Plath had been decided and State v. Gardner, 332 S.C. 3389, 505

S:E.2d (1998). In Gardner, the appellant raised on appeal the Solicitor’s cross-examination of his
puison expert on general conditions of confinernent in fhe prison setting. The South Carolina
Supreme Court held the issue was not preserved for aﬁpella’ce review by an appropriate objection.
Gardner, supra. However, in conducting its statutory proportionality te\'ii'éw, the Court found that

“the senfence was not the result of passion, prejudice or any other arbitrary facror, and is neither

excessive nor disproportionate.” Gardner, 332 S.C. at 394, 505 S.E.2d at 340 (emphasis added).

Additionally, in 1989, our Supreme Court decided State v. Patterson, 299 S.C. 280, 384 S.E.2d 699

(1989). In Patterson, the appellantclaimed the Solicitot’s closing argument trivialized alifesentence

in.violation of State v. Reed, 293 S.C. 915,362 8.E.2d 13 (1987)(wherein the Court dxsapproved the
solicitor’s reference to ‘those bad life sentences.”) The Court held the Solicitor’s comments werce
not improper begause the thrust of the Solicitor’s comment was to d.istinguish life on death row,
whcré the appellant had been residing, from life in the general prison population where appellant

would be placed if given a life sentence. The Court further f ound the Solicitor was “directly quoting

“The decision in State v. Bowrnan, 366 S.C. 485, 498-99, 623 S.E.2d 378, 384 (2005) and State
~ v. Bryant, 372 S.C. 305, 642 S.5.2d 582, 589 (2007) were also handed down long afier
applicant’s crlmmal tnal
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#ppellant’s own witness” and was “clearly within the record as required.” Patterson, 299 8.C. at 282,
citing S_tgw supra, 1 ' '
Fuﬁherm ore, Bur I{art'is distinguishable from the presentcase. In the present case, the Stafc.
did not call an expert to testify to general conditions of prison confinement or favorable conditions
of confinerent in its case in chiefin the penalty phase, which the State did in Burkbart. Nor did the
.Statc call an expert witness in teply on this subject. Here, as in Plath, app/icanz‘ voluntarily elicited -
the testimony as part and parcel of Ais case in the penalty phésc, The State Simplyvsuccinctiy and -
fairly responded to the evidence introduced by apélicént through cross-cxaminati'on and closing
argument, This is amajor distinction from Burkhart where fhe defense objected to the evidence from
the State, and had not putin such evidence, but merely “atterﬁptcd io counter the testifqony of the
State’s wi‘tuesé with evidence regarding the harshness of prison life....” Burkhart, 371 S.C at 488,
640 S.E.2d at 453. - Tn the present casc, applicant has failed to show error or prejudice m the’
Solicitor's questions or his ;10;ing argument .in light of his direct examination on prison conditions.
He has also failed to show counsel was deficient or prejudice from the féﬂure to object. There is no

. . . . . . . s ' (r
merit to this ground as a diyect appeal claim or as a claim of ineffective assistance of counsel.

"Nor did the Court find that the comment undetmined the requirement that life imprisonment be
understood in its plain and ordinary meaning, or that the defendant be allowed to present
evidence In mitigation of death. Patterson, 299 S.C. at 282, other citations omitted.

“This Court would also note that the Solicitor’s cross-examination clarified for the jury exactly
what custody status applicain! would be under or could advance to in the Department of" '
Corrections given his offenses and what possible institutions 4e would be could be placed in.
The Solicitor’s cross-examination also clarified what favorable conditions of conﬁnement.would
be available o applicant given:his particular offepses. Such testimony would be in compliance
with language fiom the subsequent decisions in Bowmarn and Bryant that comditiong of -
confinement must be tied to the particular defendant on trial. Furthermore, given this
clarification, there was no danger the jury would be confused about what conditions applican’t;
would be confined under. Since applicant introduced the issue of prison couditions through his

~
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Therefore, the lntcresfs of justice do not require granting the late amendment either as a direct appeal
ground or as a claim of weffective assistance of counsel,
- Furthermore, the holding in Burkhart would not be applicable to actions which took place.

in this case fried in 2001 This case is on collateral review. Retroactive application of this decision

onapplicant’s claim would viclate leaguev. Lane, 489 US. 288,309 (1989) and State v. Jones, 312 -

S5.C. 100, 439 S.E.2d 282 (1994_'),_ because Burkhart established a new rule of Jaw that cannot be
appliéd retroactively to this case since t}ﬁs case became final almost six (6) years bcfore; that rule was
. announced. See glso Taliey v. State, 371 S.C. 535, 541., 640 S.E.2d 878, 881 (2007} (V'-'In‘
detennigin,g whether Res;:on&ént was deprived of his fcderai conslitutional tight to couasel, we are
requiired t.o follow the United States Supreme C‘ouﬁ's decisions on retroactivity")."* Old rules of A
constitutional law are those that were "dictated by p.recedent cxisting at the time the defendant's

cc')nvi,.ction became final." See iéggg_e_, 489 U.S. at 301. "[A] case announces a new rule .when it

breaks new ground or imposes a nL-:w obligation on the States or the Federal Government, To put.

it differently, a case afnounces a new rule if the result was naot dictated by precedent existing at the

expert by.poﬂTayihg life in prison as harsh and severe and additionally introduced testirnony .
through his expert of adaptability to prison, there can be no prejudice from the crosskcxamm_atmn
testimony or the Solicitor’s closing argument referencing the same. This ground has no merit as

a claim against the Solicitor or against counsel.

'3 The United States Supreme Court has explained that the “costs imposed upon the State[s] by
refroactive application of new rules of constitutional law on habeas corpus ... generally far

- outweigh the benefits of this application.” Solem v. Stumes, 465 U.S. 638, 654 (1984) (Powell,

1., concurring in judgment). Further, “[iJn many ways the application of new rules to cases on
collateral review may be more intrusive than the enjoining of criminal prosecutions, ¢f. Younger
v. Harrds, 401 U.S. 37, 43-54 ... (1971), for it continually forces the States to marshal resources in.
order to keep in prison defendants whose trialz and appeals conformed to then-existing
constitutional standards.” Teague, 489 U.S. at 310.
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timae the defendant's conviction became final.” Id. at 30] (internal citations omitted) (emphasis tn
original).

As the United States Supteme Court has c><pla1ned arule s not dictated by preccdcnt az‘d
is therefore a new tule of constitutional law - if] pnor to its ar'nouncement its existerce was

‘ "susceptible tp debate among rcason_ablc minds." Butler v, McKellar. 494 U S. 407, 415 (1990).

In OUlCT words, a rule is an old rule of constitutional law only if all reasonable jurists would have
agrecd that it exxstcd prior to its announcement. This definition of & new rule i is meant to " vahd'tte[
Jreasonable, good?faith interpretations of existing precedents made by state cotrts even though they

are shown. to be contrary to later decisions.” ODell v. Netherland, 521 U.S. 151, 156 (‘1997).

It cannot fairly be said that all reasonable jurists Wo‘ul-d have agreed that the rule set forth in

. Burkhart existed before it was decided. In Burkhartt, the Court held for the first time, since its

~ decision in Plath, that the admission of evidence regarding general prison conditions constitited
reve.tsit.)Ie emér. Although dicta in Bowman, which also was not decided until this case was in
collateral review, indjcated that it was er‘ror to adnﬁ t evidence regarcliing. general prison conditions,
1;I1e Court did not disturb the death sentence in Bowman, The Court likewise did not disturb the
death sentence on direet appeal in Gardper. Rather, the Burkhart decision is the first time the Court
concluded that the State's examination of a witness about general prison conditions constituted
reversible error, .
Further, Plath's holding, that the defense could not present cviden_ce of adaptability to life
imprisonment, had been overruled by the United States Supreme Court's Opinion in Skipper; and
the type of evidence found to be reversible in Burkhart was raised in at least three cases: B_r‘g__

Bowman and Garduner, without thc Court disturbing the death sentences in any of those cases. As
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a result, Respondent altermatively submifs that the Court should deny reljef because the rule in,
Burkhart was a newrule that cannot be applied retroactwe]y under Teague, and the current proposed
: a.me_ndm_cnt should be rejected on, that basis, This Court agrees. |

Itis also res Judicala that the sentence in this case was not the result of an “arbitrary Facf or.’
State v. Shuler, 353 S.C. 176, 189, 577 5.E.2d 433 (2003)(“After reviewing the entire record, we

conclude the desth sentence Wwas not theresult of passiop, prejudice, or any other arbi trary {actor, and

the..™). “ Res Judicata is the branch of the law that defines the effect a valid judgment may have on-

subsequent litigation between the same parties and their privies. Res Judicata ends hngauon
promotes judicial economy and avoids the harassment of rel mgation of i'he same issues.’” Duckett

v. Goforth, 374 S.C. 446, 464-65, 649 S.E.24 72, 81-82 (Ct. App. 2007) [citing Nelson v. OHG of

S.C..Jnc.,3548.C. 290,304,580 S.E.2d 171,178 (Ct.App. 2003) (quoting James F. Flanagan, South

- Caroling Civil Procedure 642 (2d ed. 1996)) rev'd in part on other grounds, 362 3.C. 421, 608

S.E.2d 855 (2005)].
“Res judicata bars éubsequcnt actions by the same parties when the claims arise out of the

same transaction or accurrence that was the subject of a prior action between those parties.” Plum

CreckDev Co. v, Cityof Conway, 3348 C.30,34,5128.E.241 06, 109 (1999). Under the doctrine

of res judicala, “[a) 11t1gant is barred from raising any issues which were adjudicated in the former

suit and any issues which mj ight have been raised in the former suit.” Hilton Head Cir. of S.C.. Inc.

v. Pub. Serv. Comm'y of S.C., 294 8.C. 9, 11, 362 S.B.2d 176, 177 (1987). A party seeking to

preclude lifigation op the grounds of res judjcata must show (1) a final, valid judgment on the

merits; (2) ldennty of parties; and (3) the second action must involve matteérs properly included in
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.the first sujt. Stonc v, Roadway Express, 367 S.C. 575, 580, 627 S.E.2d 695, 697 (2006) Plum
Crcek Dev. Co., 334 S.C. at 34, 512 S.E.2d at 109.

Also the South Caroling Supreme Cou:‘c has previously applied res Judicata in capital
crimital casec See S(atc v, Gilbert, 277 S.C. 53, 58 283 SEZd 179, 181 (1981) (“AppJ[ants
al]egatlons that their confessions should have been quppresscd have been conSLdered by this Court.

~and resolved adversely to the appe)lants These matters are therefore res Judicata™). In the present

case, all three elements for application are met, Purthcr the Court’s fi ndmg that “the sentence in this

case is not the result of passion, prejudice or any other arbitrary factor” in Shuler, was not predicated
~upou a procedural bar and. that doctrine bars re-litigation of‘ the issge now attempted'to be raised on

. PCR
0 Alce v. State, 305 §.C. 448, 451, 409 S.E.2d 392, 394 (1991), the Couit ad.mon_ished ‘
inmates that “[f]inality must be realized at some point in order to achieve a semblance of
cﬂ%ctivcness in diépcnsing justice. At some juncture judicial review must stop, with only the very
rarest of exceptions, when the system has simply failed a d.efendan.t and where to continue the
defendant's imprisonment withoutreview would amount to a gross miscarriage of justice.” Cf T __9__; :
of Sullivan's Island v. I‘clgeg, 318 8.C. 340, 344,457 S.E.2d 626, 628 (Ct.App.1995) (Lecogmrrmg
that the doctrine of res judicata flows from the principle that pubhc inferest requires an end to-

litigation); Webb v. Greenwood Cou;lty, 2298.C.267,276,92 S.E.2d 688, 691 (1956) (“[t]here is

universal acceptance of the logic of Statutes of Limitations that litigation must be brought within a
reasonable time in order that evidence be some end to litigation™). The United States Supreme Court
has also emphasized the lmportancc of finality in our criminal justice system. & 8., Mackey v.

United States, 401 U.S. 667, 691 (1971) (Harlan, I., concurring in judgments i in part and dlssentmg
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in part) ("No one, not crimipal defendants, not the judicial System, not society as a whole ig
begeﬁtted by 2 judgment providing that a man shall tentatively go to jail today, but tomaorrow and
c;\fery day thereafter hisAconﬁnued incarceration shal] he subject to fresh litigation M.'e. Aga.in,
applicant seeks to re-lj tigate an issue that has alreadly becn resolved adversel ¥ to him, which would
frustrate the concept of finality, since the system has_ not simply failed | applicant] and deni-al ofreljef
without further review would not, for the reasonAs set fortﬁ herein, “amounf to a gross miscarriage
of justice,” as envisioned in w_ | Therefore, denial of relief on the direct appeal allegatjon is
. appropriate. |

Finally, this Court finds that the record rebuts any allegation of a due process violation in the

presentation of this evidence. A prosecutor's improper closing argument may constitute a denial of

due process only if it renders the proceeding "fundamentally unfair.” Bennett v. Angeloue, 92 F.3d

1336, 1345 (4th Cir.1996) (internal quotation marks omitted): Dognelly v. DeChristoforo, 416 U.S.

- 637, 643 (1'974). See also Darden v. Wainwright, 477 U.S. 168, 181 (1986) (same). In detemnihing

whether a defendant's due process rights were violated by a prosecutor’s closing arguroent, a
reviewing court must first determine whether the remarks were, in fact, improper. See United States
v. Morsley, 64 F.3d 90’./", 91 3 (4th Cir.1995). It so, the court then must decide whether the Lmproper

remarks “sa prejudiced the defendant's substantial rights that the defendant was denied a fair trial."

' “The fact that life and liberty are at stake in criminal prosecutions ‘shows only that

~‘conventional notions of finality” should not have as much place in criminal as in civil litigation,
not that they should have nope.’ F viendly, Is Innocence Irrelevant? Collateral Attacks on
Criminal Judgments, 38 U.Chi.L.Rev. 142, 150 (1 970)." Teague, 489 U.S. at 309 (ernphasis
added by Court); Bator, “Finality in Criminal Law and Federal Habeas Corpus for State
Prisoners,” 76 Harv.L.Rev. 441, 450451 (1963) ("[I]f a criminal judgment is ever to be final, the
notion of legality must at some point include the assignment of final competence to detegnine
legality”™) (srophasis omitted), :
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Id. "This Hetcmination requifes the .court to look to fhe nature of t'h;e comments, the nature ;md
quantum ofthe evidcncc before the Jury, the arguments of Opposing counsel the Judgc s chiarge, and.
whether the €rrors were isolated or repeated. Boyd, 147 F.2d gt 329 (internal quotation marks
~ omitted). |
The record shows the State dxd notaffirmatively present evidenice about the conditions of life
in the genera! population as part of it ease-in-chief or inreply. Rather, it merely responded to trial
coansel ’s presentation through cross exammatlon and argument, F urther, the challen ged portion of
the Solicitor’s argument wag mérely a brief point in a lengthy argument, See App. pp. 4755-4502.
' Also, the facts of this case, as set forth i inthe Court’s dcc.i ston in State v, Shul er, show overwhelming
and conclusive proof that a.ppliéant committed three exceptionally aggravatcd murders while in the
comm1351on of burglary, and physical torture, Thus, there is no reasonable probability that apphcaut
.would not have beep sentenced to death but for thc Solicitor’s cross- -eXamination and argument
Wong v, Belmor_),te 130 S.Ct. 383 (2009), See Gardner v. Ozmint, 511 F.3d at 430—31 (“given the
abundant and damaging evidence presented at Gardner's trial,” trial counsel’ s error in introducing
evidence of racial motive for murder was not prejudicial); Jones, supra. See glso Plath, 281 S.C. ar
9-10,313 S.E 2d at 624 (Court unamrnously affirmed death séntenice because erroneous admission
of prison condition evidence was not accompamcd by any demonstranon of prejudice). Cf Burkhart,'
3718.C. at493-95, 640 5.B.2d at 45457 (Toal, C., , dissenting).
There is nothing that app]ican‘c was not allowed to address or rebut; rather, there was a leve]
playing field for all parties - - the -‘/ery goal of due process, See  generally Gardner v. Florida, 430 -
U.S. 349 362, 97 8.Ct. 1197 (1977)(finding a due process violation where ‘death sentence was

. imposed, at least in part, on the basis of information which he had no oppommi,ty to deny or
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rcbutted the Solicitor's Cross-examination op Te-Cr08s examination ot his witness and argued the
evidezjce introduced through his witness in hisclosi ngargument. Itjs clear from the fecord applicant
wished to c?licit testimony about fhe harshress of p,risém life. Hé used the same in his closing
| argumentto the jury, Part ofthe reason Mr. Ajken was called was to establish that applicant would

- most likely be 5 vict;"m in. SCDC, which, was ot a’daptabﬂili'ty evidence, [tis clear, from the tria]
court record, that the harsh and miislcrab]c conditions of [j ving a |ife without parole sentence wag part
and parcel of the defenge case, Mor;aovc.r, aﬁpljcant wanted to show tﬁan géod prison conchjtions or
privileges were mandated by law, It g difficult to see ény prejudice, much less 3 reasonable
pro babi:lity that but for admyi ssion of the evidence that the result of the proceediug would have been
‘different, especially wﬁer.e applicant pr.esgnfcd and argued the evidence fo his benefit, Ldngi
Be@. on‘tes, 130 8.Ct. 383 (2009); Jones V. State, 322 S,C. 329, 504 S.E.2d 822 (1998).

Conclusion to this Issue

as opposed to a prosecutian witness), and to argue that the punishment of [ife imprisonment was an
extraordinarily harsh sentence, and the State merely cross-cxamined the defense witness on same.

Not only was this case tried without the benefit of Burkhart, it is also speciﬁcallyv distinguishable
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Support a finding of prejudice on this rccord.‘, 7 Lastly, given the overwhelming evidence of
. aggravating cireumstances, and the mitigation evidence, thcre could be no' “reasonable probability
that, absent [couuse]’s] errors, the sentencer — including an appellate court, 1o the extent it
indcpepdenﬂy reweighs the evidence_— would have concluded that the ba{ance of aggravating and
m_itigating circumsta‘nces did not Wafréut death.” Jones, 332 S.C.at 340,504 S.E2d at 829, Therc
. I8 overwhclmjng]y strong evidence in a.ggravaﬁon,‘-inc]ugﬁng the finding of tormre; burglary first
degree, and the murder of not one but two adult v; ctims and one child victim in a vicious shooting
~ witha shotgun, the victims having been surprised in their ownhome. Applicant has not established
* error on these particu‘l.ar facts, however, if error couid be shown, he has not established .prejudice
such that would entitle him to a new proceedin g Applicant is not entitled to any relief on this issue.
-Asa rcsglt, this Court did not err in declining the late amendment whether as a direct appeal claim’
or a3 a claim of ineffective assistance o.f counsel.. Therefore, this Coﬁn; deé,[incs to alter or amend
its judgment, |
CONCLUSION
For the above stated feasons, applicant’s Rule 59 motion to alfer or amend the Court’s

judgment and hig abjections set forth in the same are denied. The appl-icarion for post-conviction

'T See John Richard Wood v. State of South arolina, C/A 2005-CP-23-473 7, wherein the PCR
judge dech'ned to find prejudice fn similar circumstances: “Given the telative equality of .
presentation by both sides on the issue of conditions of confinement, it cannot be said there is a
reasonable probability of a different tesult. Had counsel objected to the State’s evidence on this
issue, it would not have been allowed to make its own points aloug these lines as well. ‘Given the
overwhelmiug evidence in aggravation and the limited evidence in mitigation, admission of both
the State’s and defense’s evidence of conditions of confinement does not establish Strickland -
prejudice.” Order of Dismissal with Prejudice, filed December 19, 2007, See also Brad Sigmon

v. State of South Carolina, C/A 2006-CP-23-6547, wherein the PCR judge reached a simijar

result. 4

29



reliefis denied ip 1ts entirety for the Teasons set forth in this Court’s Order of Dismissal
24,2011.

issued May

IT3S SO ORDERED;

) i Cikrcm't Court Judge
' : Fifth Judicial Circuit.




STATE OF SOUTH CAROLINA ) '
INTHE COURT OF COMMON PLEAS

)
COUNTY OF ORANGEBURG
SAMMIE LOUIS STOKES, #5069 ) C/A No. 01-CP-38-1240
‘ )
Applicant, ) ORDER DENYING
) RULE 59 MOTION AND DENYING
vs. ) MOTION TO.APPOINT NEW COUNSEL
. ) ' e i O 3
STATE OF SOUTH CAROLINA, ) DT
) il
Respondent. ) ' _ -
. ) _ ; !

a3
et dy

This matter comes before this Court purstant to a November 15,2010 Mott;:m to Mﬁér ot |
Amend filed by Applicant. This Rule 59 motion arises from the Order of Dismissal dated
October 21, 2010 and filed October 22, 2010. The Respondent made a “Respondent’s Response
in Opposition to Rule 59 Motion™ on. November 29, 2011. A heanng on the motion was held in
Richland County on December 8, 2011. At the December 8, 201 Thearing, the Applicant was not
presept and his attendance had been waived by his counsel. Appearing oﬁ behalf of Applicant
Stokes were court-appointed counse! Keir Weyble and Robert Lominack, The Respondent was
represented by Assistant Deputy Attorney General Donald J. Zelenka and Assistant Attorney |
General Melody J. Brown. No testimony was taken at the hearing. The Court gave both counsel -
until January 27, 2012 to prepate a post—Rulc 59 hearing memorandum, after counsel for
' Applicant._rcjected a revised request to prdvi_de either a proposed or corrected Order. The
memorandums were timely subm.ittcd by both parties..

After throughly reviewing the memorandum and pleadings submyjited by both parties, on



‘February 28, 2012, this Court held a brief statug conference in chambers with Applicant’s

counsel Robert Lominack and Respondent's counscl Donald J. Zelenka. Dunng the conference,

as a witness, At the Status conference, Rcspondcnt $ counsel was asked by the Court to provide
the Court and opposing counsel with a propoced order denymg the Rule 59 motion. The Court
allowed opposing counse] 10 days to provide objections to the proposed order. Respondent’s
coupsel prov1ded this Court and opposing counse an initial proposed order denying the Rule 59
motion on March 27, 2012.

On March 30, 2012, Applicant’s counsel expressed by an email a concern whether the
proposed order was responsive to the Court’s intent from the chambers confercnce On April 9,
2012 this Court, in an email through his law clerk, advised counsel of his intent to sign the
March 28, 2012 proposed order and gave counsel! further opportunity to place objections in the
~ record, |

On April 12, 2012, counsel for the Applicant filed objections to thé adoption of the
proposed order and an addlltion-al request to appoint counsel due to the recent decision in

Martincz v. Ryan, _U.S , 2012 Westlaw 912950 (March 20, 2012) in a pleading dated April 10,

2012, In the April 12, 2012 objections, the Applicant incorporates his earlier assertions in the
November 15, 2010 pleading. In addition, he contends that appointment of new counsel is

necessary becsuse current PCR counsel erred in failing to call Applicant Stokes at the time of the



evidentiary hearing and belatedly a‘ctcmptmg to supplement the record with an affidavit which the
Court l‘e_]CC'[c".‘d He contends that an intervening decision in the U.S. Supreme Court, M Martinez v.
Ryan, U.S 2012 Westlaw 912950 (Mareh 20, 2012), should allow for the replacement of
current counsel at this stage to investigate and formulate whether current PCR counse] was
ineffective in thejr unsuccesstul strategic decision in fail ing to call Stokes as a witness. |

 After revwwmg the recent pleadings, including the April 10, 2012 objections to the
adoption of the proposed order, this Court then requested the counsel for the RCSpOﬂdvnt to
submit a revised proposed order supplemcntmg it with the additional case history and a denial of
' the objecuons and motion to appoint new counsel. On April 19, 2012, the Respondent submitted
arevised proposed order. _Thxs Order follows and denies the Ryle 59 motion m its enti;cty and
the motion to appoint new PCR counsel. |

: .
ORDER PREPARATION. /

In his Rule 59 motion and argument before this Court Stokes initially claims th,at the
COurt erred in signing a proposed otder provided by Respondent’s counsél consistent with the
Respondent’s post~hcaxmg memorandum of Jaw that had not beon speoifically requested by the
Couﬁ. The Supreme Court of South Carolina initially gave this Court a deadline of September 1,
: 2010 to enter a final order in this matter. On. August 29, 2010, Respondent’s counsel - who was
going to be unavailable during the remainder of the period - provided this Court (and opposing

counsel) with a propaosed order of dismissal by email.’ The basis for the State providing the -

'In the August 29, 2010 email to this court, counsel for Respondent statod
“To: Honorable L Casey Manning.
CC: Robert Lominack, Keir Weyble



unsolicited proposed order was explained to the Court and opposing counsel in the email that
date. The Court subsequently requested opposing counsel on Applicant’s behalf to also provide a
| proposed order to the Court which was done on October 1, 2010. The Court signed an Order of
Dismissal generally consistent with the Respondent’s submission on October 21, 2010.
The Applicant’s initial broaci complaint aga%,nst the order is unclear other than the fact the
court relied extensively on a proposed order supplied by Respondent and ruled against their

position. Applicant reljes upon Hall v, Catoe, 360 S.C. 353,601 S.E.2d 335 (2004). However, in

Hall, the Court the Supreme Court did not preclude a PCR hearing court’s from requesting

proposed orders from counsel and confirming them after review, but stated;

Although we strongly encourage PCR judges to draft their own findings of fact
and conclusions of law in death penalty cases, we also acknowledge that in all

-

Re: Respondent's Prop'osed Order - Order Deadline - Séptember 1,2010
Dear Judge Manning;

I'am aware of the September 1, 2010 Order deadline entered by the South Carolina Supreme
Court in this matter. As of this date, I have not received any specific request from you or
direction concerning this matter concerning the preparation of a proposed order. I am similarly
not awate of any request made of the opposing party. Out of an abundance of caution, [ have
prepared the following proposed Order of Dismissal consistent with the positions the Respondent
made in its post-hearing memorandum. on February 16, 2010, T will be out of town this week at
a conference and was concemed that if you wished to have the State prepare an order consistent
with our earljer position, I would have been unable to provide it to you by the Wednesday '
deadline currently set by the Supreme Court,

Of course, if this is not consistent with your wishes an/or a conitinuance from the Supreme
Court deadline order is sought, please ignore the attached proposals.

By copy of this email with attachments in pdf and Word and Wordperfect, I am advising
opposing counsel of this communication. ¢



other cases, it is common practice for judges to ask a party to draft a proposed
order for the sake of efficiency, In the present case, the evidence sufficient]y

indicates that the PCR judge spent an adequate amount of time reviewing the
order before adopting it, . . .

. Hall v, Catqe, 360 s.C 353,365,601 8.E.24 335, 341 (5.C.2004).

Stokes contends that the Apparent adoption of the state’s unsolicited proposed order was
error because it rejected his position concerning the existence of a conflict of interest and a
awaive.r of the conflict of interest aris%n.g from defense counsel Thomas Sirms prosecution in 1991
and representation in 1999, He also suggests this error in the adoption éf the portions of the
proposed order arises from the failure on the part of the order to specifically cite federal

constitutional cases concerning knowing and voluntary waivers, such ag Boykin v. Alabama, 395

V5. 238 (1969). Glasser v. U.S., 315 U.S. 60 (1942) and Johnson v. Zerbst, 304 U.S. 458

(1938). Motion o Alter, p. 5-6.

However, Stokes ignores the conclusions by this Court that implicitly acknowledges this

cénstitutional watver standard in the following findings and conclusions:

This Court finds as a fact, based upon the credible testimony of both
Virgin Johnson and Thomas Sims, that Stokes knowing[ly] and voluntarily
waived a conflict of interest and with full knowledge of the conflict and
ability to have a different lawyer desired to have Thomas Sims continue fo
represent him in the trial. Applicant failed in their burden of proof at the PCR
hearing and failed to timely call the Applicant to contradict the testimony of either
M. Johnson or Mr, Sims. The belated presentation of a statement of Applicant
after the hearing is insufficient to satisfy their burden of proof under these discrete
citcumstances.

Order, p: 25. (emphasis added).

This Court concludes as a matter of law that Thomas Sims’s prior
prosecution of Stokes does not create an actual conflict of interest and/or require a
new trial. First, this Court finds as a fact based upon credible evidence presented
at the hearing that counsel Sims and coungel Jolmnson had discussions with the
Applicant about his right to have new counsel other than Sims because of the



earlier prosecution and Stokes advised them then and since that he desired to
bave Mr. Sims represent himn in the matter, Further, this Conrt finds credible
evidence that Stokes, aware of the prior involvement of Sixus in the Smith
prosecution wanted to have Sims continue to represent him in this matter.

- Order, p.30-31. (emphasis added). “This Court alternately finds that there was a knowing waiver

of a conflict of interest.” Order, p. 39,

This Court further relied upon SCACR Rule 407, Ruje 1.7 (b). The hearing court
specifically found: “Hlere, Stokes was aware that Sims haci prosecuted him in 1990-1991. He
was aware - based upon the credjble testimony of Virgin Johnson that he could have somebody
else represent him and he stated no. This Court finds that the Applicant waived his right to have
c§unsc1 other than Thomas Sims represent him. The claims otherwise must be dismissed.” Order,

p. 45.

The Applicant’s objection is one of form, not of substance. It is evident that this Court
was specifically addressing the issues of a knowing and intelligent waiver of a Sixth Amendment

right, even though the court did not expressly cite bedrock law of Boykin or Zerbst in the written

analysis of the issue. As to this claim, the motion to alter and amend should be denied.

Furthet, it is clear that this Court performed acceptable procedures in prepatation of the
order under Hall v Catos (“In the present case, the evidence sufficiently indicates-that the PCR
judge spent an adequate amount of time reviewing the order before adopting it.”). The post-
hearing memorandums were received by the Court by February 2010. Both parties provided the
Court with proposed orders congsistent with their positions in the post-hearing briefing. -
Respondent provided a proposed order consistent with the Respondent memorandmﬂ on August

25, 2010 - albeit unsolicited due to the imposed order deadline by the South Carolina Supreme



Court. The Applicantvprovided. its proposed order - solicited upon information and belief from
opposing counsel - of October 1, 2010. The Order dlsmIleng the case was signed October 21

© 2010 - almost two months after recelpt of'the respondcnt $ propmed order nearly one month
after receipt of { Applicants order and more than seven months afier posthearing briefing had been
completed. The motion to alter which suggests an entirely new order should be én.te_red must be

denied.
I1.
THE REJECTION OF THE AFFIDAVIT FROM SAMMIE STOKES

In the second pomon of the motion to altcr Stokes complains that his post- hearing
personal afﬁdavxt was not included in consideration. Mation to Alter, p. 6-8. The Apphcant
submitted the affidavit on August 18, 2009 from Applicant Sammie Stokes after the evidentiary
hearing was closed on August 5, 2009. At that hearing, testimony was taken from various
,witn_csses and the Applicant was present throughout the hearing. Howeve.r, the Applicant’s
counsel failed to call the Applicant in support of his claims either during the Applicant’s case or
in reply after state witnessés testified, PCR T?.p. 48, 1, 57 At the close of the state’s case, the
Applicant's counse] advised the court that there would be no further witnesses. PCR Tr.p. 107, L.
22. No request was made to leave the record open for any further evidence - particul_arly when the
Applicant was present at the entire hearing, heard the evidence presented and could have testified
and been subjected to cross-examination. The only matters remaining were the bﬁeﬁng aﬁd the

decision of the Court.'

The Applicant acknowledges that the affidavit was submitted two weeks after the hearing



concluded along with a Memorandum Clarifying Ground 9(d), The Applicant atterapts in his
motion to take the State to task during the intervening months prior to the c:ntry of the October
21, 2010 order for failing to seek pracedures to Cross-examine the Applicant concerning the
averments made in the belated affidavit. The Applicant admits that the State voiced objections to
the affidavit in a Novempber 12, 2009 email and in the February 16, 2010 Post-Hearing
Memorandum, p. 44. Tn his August 18, 2009 McmOréndum Clan'fying Ground 9(d), the
Applicant stated that the submission wag madc because “immediately after the heating,
respondent’s counset Don Zelenka, remarked that he was sutprised Stokes had not been called to
testify. Undersigned coungel intérpret Mr Zelenka’s remark as an indication that respondent’s

| arguments from this point forward - most iﬁmediately the arguments likely to appear in its post- |
hearing briefing - will feature the absence of testimony from Stokes as a basis for denying post-
conviction relief. ., ” Applicant’s Memorandum Clarifying Ground 9(d), p. 1. (August 18,
2009). Respondent’s counsel confirmed in an earlier pleading that the Applicant correctly stated
that Respondent’s counsel’s response when asked what he thought the Judge was going ta do,
and pointed out that they had not contradjcted any of the testimony of either Mr. Sims or Mr.
Johnson by Applicant’s failufe to testify at the hearing. This Court had found that it was evident
at that time that the Applicant had not presented any evidence to contradi'ct the representations
made by either counsel or in the original trial record concerning the discussions and desire to
have Mr. Sims represent him in this trial, as welI as the subsequent trials. The burden of proof in

the collateral proceeding was upon the Apphcant

This Court finds that the Applicant’s affidavit submitted on August 18, 2009, which he

now purports to merely corroborate what his trial counsel had already acknowledged was

8



properly rejected under S.C. Code § 17.27-80 withig the original Order of Dismisse at p. 45, ft,
1. Under § 17-27-80, the Aét'statcs that “the court may reccive proof by affidavits .. . and may
ordet thg't applicant brought before it for hearing” Id. Tt does not require this Court or any court
to automatically admit any aﬁ" davit (at any time prior to decision) as Apphcan‘t oW suggests,
Impontanlly the Applicant was present af the August 3, 2009 hearing and there was certainly
time avaﬂab le on that date At the conclusion of the Applicant’s case in chief. comscl Lominack
stated: “that concludes our testimony portion of the case.” Tr.p. 49, 1, 5-6. After Mr. Sims and
Mr. .Tdhnso.n had testified in the Respondent's case in chief and the Respondent lad rested jts
case, what is most itnportant, this Cougt offered the opportunity to have the Applicant called at
that hearing when he asked coungsel if they wanted .“anythin g further” and the response by the
counsel wag “nothing further.” PCR Tr.p. 107, 1. 18-22. At that point, the Court inquired about
making arguments then, in addition to & proffer for a submission of proposed otders. Plainly, it
was strategic decision by the Applicant to not present the testimony of Sammie Stokes at that

time - when the Court and opposing counse] were present and prepared to receive proof.

The Applicant suggests that the affidavit does not present new information an_d merely |
corroborates the testirﬁony of Mr. Sims and Mr, Jolmsdn. However, that is not an accurate
characterization of the affidavit. In the affidavit at paragraph six, Stokes states: “[IJf T had knovm.
that Mr. Sims handled my whole trial for the prosecution in 1991, that the 1991 conviction would 4
be used against me at the 1999 trial, and that Audrey Smith would testify and be cross~exammed '
by Mr. Sims, I would have asked to have a different lawyer.” Affidavit, Sammie Stokes, p. 2, 76
(August 17, 2009). To the contrary, the broadly worded affidavit does atterupt to contradict the

testimony of Virgin Johnson and Thomas Sims conceming the substance of the discussions and

9



his decision and Stokes’ desire to be continually represented by Mr. Sims, even after th.e. entire |
trial. At the PCR hearing,' former counsel Sims stated that they had discussed with Stokes his
role, who he was, “and what my role had been in thé previous matter Wl'ﬂ; him.” PCR Tr.p. 55,1,
15-19. In complete contradiction of Stokes belated 'afﬁdévit, counse] Sims testified at the hearing
. that after the trial, after all the information had come out, that Stokes called him and wanted him
to continue to be his lawyer in the second case, PCR Tr.p. 56, 1. 23-p. 57,1. 9. This testimony

repudiates the substance of Stokes’ later averments.

This Court finds fﬁat this one-sided and limited affidavit presentation did more than
Stokes has suggested - it prevented the State from cross-examining Stokes in an already cloged
record about the discussions that both trial counsel had with hjm - matters that were
uﬁcontradicted at the time of the hearing, including whether his prior convictions could be used
against him at trial and his knowledge about whom the prosecutor was at his initial trial, The
belated affidavit presentation also did not include any information about the fact that after the
trial Stokes sought and did have Sims continue to represent him in his subsequent potential
capital trial after he was aware of the prior prosecution and the cross-examination by Sims of
Audrey Smith - evidence that again wholly contradicts the affidavit of Stokes. Further, counsel
Sims testified that he and Stokes talked about evidence of the Audrey Smith incident and that
Sims knew it would éome in. PCR Trp. 60, 1. 2-18. Also, PCR Tr.p. 87, 1. 9-17; Tr.p. 88, 1. 15-
p-89,1.2;p.98,1. 1-17. Contrary to the Stokes affidavit, counsel Johnson also testified about the
fac;t that after the trial, Stokes coﬁtinued to be desirous of having Thomas Sims repreécnt him the
second capital trial and he ask?:d if the trial was overturned and we had to try it again that he

wanted Thomas Sims to repi:csent him again. Tr.p. 102, 1. 1-24. (‘T know he wanted Thomas

- 10



back.™). Counse] Johnson also testified that they had discyssjons that the cvidence of the priot

conviction. could be presented at the trial and that Stokes did not request then for Sims to be

femoved. PCR Tr.p, 103, 1. 15-24.

In asserting in the bé)atcd affidavit that he wasg not aware that Sims had pr6$ecuted him
previously, it also varies from the testimony of Sims and Johnson. It docs not corroborate their
testimony or conﬁnn if - it disputes it, F glrtla_er, while the affidavit does state that “he was not in
the courtroom during the trial,” the record of the March 12, 1991 trial reveals that although the
Applicant refused to come into the courtroom during the testimony, he did enter the courtroom at
the outset of the trial proceedings and was present when then Solicitor Sims provided the judge
with the indictment while Stokes made a personal plea for a continuance. March 12, 1991 Trp.

6-14.

Th.@s Court is constrained to conclude that the post-hearing submission of the affidavit
was a blatant attempt to avoid the pitfalls of cross-examination and subjecting the Applicant to
ﬂne adversarial process. This Court had made available the hearing procéss by securing a
reasonable length of time for the evidentiary hearing and provided the oppor.tunity_for gach side

to fully present their case at the hearing,

© Simply put the crédibility of the Applicant, as well as the completeness of his affidavit to
the claims before the court, were plainly at issue. In the State’s post-heating memorandum, the
State urged this Court to strike the affidavit from consideration as it was not newly discovered
evidence, but was evidence sought to be shiclded from the adversarial process where the

Applicant would have opened himself up to impeachment and further testimony concerning the

11



1Ssues, Respondeny’s Post-Hearz’ng Memoz'azﬁdum, .44, 0. 112 This Couyrt Mmust agree with that

assessment,

In the Order of Dismissal, this Court addressed the belated submission after the record
was closed with appropriate rejection by acknowledging that the Applicant did not testify at the
post-conviction hearing. Order of Dismissal, p. 2. I rejecting the affidavit' belated submission,

this Court stated:

Court concludes the bejated presentation of the affidavit should ba struck as the
record was closed. At the hearing the Applicant wag presented with the
Opportunity to testify and be subject to cross-examination and impeachment

present evidence. The Applicant failed in his burden of proof at the time of the
hearing by seeking to contradict the testiroony of coungel Sims and Johpson.

Order of Dismissal, p-45,n 11.

There is no basis to alter or amend this conclusion which struck the one-sided affidavit

from the recotd, The record was closed.after the Applicant was given the opportunity to testify in

In the State’s Posthearing memorandum, the Respondent asserted:

“Respondents note that the 4 pplicant - subsequent 10 the hearing - proffered an
affidavit from Sammie Stokes Which attempts to contradict the testimony of hoth
Sims and Johnson. The Respondent submit that the belated presentation should be
struck as the record was closed Further, the Applicant failed in his burden of
proof at the time of the hearing by secking to contradict the testimony of counsel
Sims and Johnson,”

12



dOCS seek to contradlct the combined testimony of Mr. Sims and Mr. Johnson about thejr
discussions with Stokes, the knowledge of Stokes coneerning Sims prior prosecution and

Stokes’s desire with the knowledge of the prior involvement to have Sims continuc as defense

counse].

Why Stokes was not callcd to testify in the normal course of the hearing is subject to
speculation, but it is clear it Was an attempt to ayoid contemporaneous crmvemmmatxon at the
hearing. The fact that this Court reasonably dcc1ded to reject the post-hearing gamesmanship of
belatedly nserting an affidavit which states some matters inconsistent with tesnmony presented -
testimony which had bean subjected to adversarial testing before the fact-finder - - Was a proper
rejection. The ful) opportunity to have Applicant testify at the bearing was made before the

cevidentiary record was closed.
‘The motion to ajter concening the exclusion of Stokes August 17, 2009 affidavit must be
denied.

IrL
THE FINDIN G OF CRFDIBIUTY OF THOMAS SIMS.

In the final assertion of his motion to alter or ameud, the Applicant asserts that this Court
mischaracterized the tesnmony of Jeffrey Bloom. There was a contested issue of fact con;ceming
the existence of al leged conversations between Mr. Bloom and counsel Thomas Sims concerning
the prior pfosecution of Stokes and particular steps to take, as well as the basis of Mr. Bloom’s

further non-involvement in the case. Mr. Bloom testified that certain matters happened and

13



specific subjects were di,scﬁssed and Mr. Sims - who had been sequestered upon the Applicant’s
motion during Mr. Bloom's testimony - testified that he had no recollection of the alleged
dISCUS$10ﬂS and directions about conflict of interest evet 0ccumng COmpare Tr.p. 43-48 (Bloom
testimony) with Tr. p.57-58, 84-85 (Sims testimony). The Court concluded in the Order of |
Dismissal that Mr. Sims was credible in his testimony that he had no recollection of any
discussion with Bloom about a conflict of interest issue. Order of Di; vmzssa[ p. 35, footnote 10.
See also Order of Dismissal, p. 32, footnote 8. These differences in the testimony of each witness

wete significant On the critical pomts

While Mt. Sims was sequestered upon Applicant’s request by the Court [ PCR Tr.p. 19],
Mr. Bloom testified that he had 2 face to face meeting with Mr Slms in Orangeburg to discuss
potential vnvolvemcqt in creating a JUI’OI.' profile, he stated that during the meeting a second issue
came up ebout a potential conflict of interest that Bloom was very concerned about because Sits
had previously prosecuted Mr. Stokes. PCR Tr.p. 43, 1, 12-15. Mr. Bloom testified that heA
thought it was a “substantial an.d serious issue” and @as trying to impress upon Mr. Sims that if
. he Ead prosecuted him it would be an issue-in a capital sentenciog proceeding. “I don’t think he
fully understood how or why that would be. But ] kept emphasizing that conviction is going to
becorme in play at the capital sentencing proceeding, and he _did not seein as concemcd about the
conflict issue.” PCR Tr.p. 43, 1. 19 . p- 44, 1. 1. Bloom testified that he stressed to Sims from his
- own capital experience that Sims had to have an ex parte hearing in front of a 1udge requested in
wr1t1ng so that the solicitor would not be present becanse it was an attorney client jssuc.
However, Bloom reported that Sims kept saying don’t worry about it and that Stokes had already

waived it. Bloom testified that he stated that the hearing was necessary because of the other

14



consequences and that it may even be that you absent yourself from the hearing so that Mr
Stokes is free to tell the judgé about the prior pro'secutor/defen.dant re.!aﬁonship. PCR Trp. 44, |,
2-19. Bloom stated h¢ “very much so” rejated this information to Sims, although he contended
that meeting was under an hour and that it was that he could not help him with the jury profiling
tequest and his concern over the conflict issue. Bloom testified that Sims did not seem to
appreciate the nature of the conflict issue, PCR tt.p. 44#5. Bloom reported that he followed-up »
about his demand for amotion hearing tc;Mr. Sims at a Jater time during a telephone call that

also involved jury profiling. Bloom stated :

seemed concerned about it. And | told him that really needed to he something that was
settled on the record long before trial . ., | concluded by telling him , well there’s really

not much I can do for you, one because he continued to want jury profiling, which I didn’t

because ~and I don’t mean this rudely, but I didn’t want to work With an attorney who
Jailed 1o appreciate the gravity of the issuye,

PCR Tr.p. 45, 1. 15- p. 46, 1. 12 (emphasis added). On cross-examination, Mr. Bloom thought the |
discussion had occurfe'd after April 15 and could have besq either in May or June and the

telephone call happened within 30 dayé from the meeting. PCR Tr. P. 47,1. 1-9.

This Court was faced with making a credibility determjnation concerning the existence of
a discussion between counsel Sims anci Mr. Bloom about a conﬂi.ct hearing and waiver issuc
which was seen as one of substance - not one of meméry. The Court recognized this factugl
dispute during the PCR hearing when the Court specifically questioned Mr. Bloo_m concem.iﬁg

the specifics about the two communications he had with Mr. Sims:
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Q.- Did you spgciﬁcaﬂy indicate to Mr. Sims there was 2 casc or rule that he was in
direct conflict with in representing Mr. Stokes?

A. I~

Q. I'really understand your concer.
A. Yes, sir,
Q. And you offered him an opinion. Did you offer him an opinion or a case or a rule?

A. Ididn’t provide a case. T know Tdiscussed the conflict of jnterest tules generally. |
may have cited a specific rule at the time. I probably would not have cited a rule
in our meeting, I may have in the phone conversation because I Jearned of the
conflict througly Mr. Tohns, T believe on the ride up here or right before our
meetings. So after that ] had an opportunity to go back and look at the rules. So
probably in the phone call I maqy have told him my main concern was the rule
whatsoever, at the time.

PCR Tr.p. 47,1.22-p. 48,1 7 (emphasis added), Subsequent to the presentation of testimony, the
Court inquired of Applicant’s counsel abouyt whether Mr, Bloom ever wrote Sims a lefter telling "
him that there was a conflict - which applicant’s counsel conceded that there was no letter and
that it was just verbal, a question that ‘this Court had intended to ask Mr, Bloom, Tr.p. 108, 1. 3-8.

‘Thomas Sims recollections concerning his conversations with Mr. Bloom was different in
4 number of significant aspects. Sims testified that in the early stages of his representation that he
had a diSCussidﬁ with Mr. Bloom about doing jui;y work for the defense ana that Mr. Bloom
provided him with some rudimentary information. Sims testified that his understandin g was that
he did not assist him at trial because Mr, Bloom was tnvolved in a major trial in Aiken, PCR

Te.p. 57, 1. 12-25. Counsel Sims testified:

Q. Do you recall having & discussion with Mr. Bloom specifically about the conflict
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of interest based upon your ptior prosecution?

A, I don't.
Q. You (_ion’t have any recollection?
A. I'don’t have any recollection of that,

Q. Do you have any recollection of Mr. Rloom calling you and asking you if you'd
yet had an ex parte heating with the judge about the conflict issue? '

A. I--I- - This has been OVer ten years ago, ands I can’t say as I recall that. No, |
don’t recall that, '

PCR Tr.p. 58,1 1-11. The Applicant emphasizes the portion of Cross-examination where the

following oceurs:

Q. -« - Mr. Zelenka asked You about a meeting with Jeff Bloom, and you said you
didn’t remember meeting with him or talking about a perceived conflict of
interest. You’re not saying that didn’t happen, you just don’t recall it 10 years
later, right? '

A. Yes, That’s what I'm saying.

PCR Tr.p. 84, 1. 18-22.

The stark difference in the testimony between Mr. Bloom and M. Sims required



did not occur] between two lawyers, In making the assessment, the Court concluded:

In the ‘PCR hearing, the Applicant called Richland County attorney Jeff

testimony, Mr. Bloom suggested that he récalled 5 discussion about a potential
conflict of interest which Bloom wag concerned about based upon the prior
prosecution. PCR 43, Bloom stated that e tried to emphasize this to Mr. Sims
who Bloom contended dig not fully understand why it would be a problem,
Bloom contended that he tolg Sims that at a-minimum ke must request a hearing

AsS stated above, counsel Sims did not recall any discussion with Bloom
concerning any potentia conflict of interest issue, This Court has determined
that My, Sims testimony is credible.

Order of Dismissal, P- 35, n.10, (Emphasis added). See also, Order, p.32,n. 8.

This Court had a basis in the record to support the credibility determination made by the
PCR court concerning the alleged conversatiops between Mr. Bloom and Mr. Sims related to the

conflict of interest jssue. The motion to alter should be denied,
v,
CONFLICT OF INTEREST AND WAIVER

During the Rule 59 motion heaﬁng, counse] for Stokes additionally argued that the fact
 that counsel Sims had researched a0 argument to exclude the admission of evidence of the prior
bad acts, including the conviction involving the Audrey Smith incident suppoited their showing
that Sims did not appréciate and therefore did not fully discuss with Stokes the possibility that
the Smitﬁ matter would be introduced by the State at the trial. While it is true that counse! Sims

stated that he knew the evidence of the prior bad acts was going to come in. PCR Tr. p. 60,1 18.
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Further, the record did reflect that counsel conducted research on the admissibility of prior bad
acts in the penalty phase of the trial. PCR Tr.p. 69 -70. [The trial transcript of the October 25,
1?99 trial shows counsel Sims argued at the outset of the penalty phase that the cvidence of the
prior acts should be excluded in the penalty p};ase purguant to State v. Lyle 125 S.C. 406, 118 -
S.E. 803 (1923) and S.C.R.E.'Rule 404(b). The Solicitor correctly argued that the very recent
decision in_State v. Hughes (Mar-Reece). 336 S.C. 585, 521 8.E.2d 500 (Oct. 4, 1999), which
rejected a similar theory, defeated Sims's argument and the trial court agreed. ROA Tr.p. 1088-
1090].° Sims’s argument at trial was essentially whether crimes over 10 years old were too
remote to be considered, whether the priof crimes were felonies versus misdemeanors which was
crafted from Evidence Rule 609 concerning impeachment use of convictions. PCR Tr.p. 77-78.
Although this argument was inadequate under Hughes, supra., its lack of a sound basis in the law
at the time of the trial had no effect on the conflict issue becanse Sims’ actual expectation was

that the evidence would be admitted, albeit over his objection.

At the PCR hearing, counsel Sims testified that he was aware of the state’s intent fo use
the Audrey Smith indictment and conviction in the penalty phase. PCR Tr.p. 89-90. He stated
that he had researched the matter and felt that they could probably try to keep it out, mainly

because it was beyond the 10 year limit. However, he stated that he did not think that the

’At the October 14, 1999 pre-trial motion hearing, counse] Sims made a similar argument.
The Solicitor had indicated his intent to present prior bad acts not limited to convictions into the
penalty phase. ROA 1606. The judge deferred the ruling until the penalty phase. ROA 1607-08.
Further, at the same motion hearing, counsel Sims indicated a concem about his name appearing
on the ABHAN indictment involving his wife. Counse] Sims again brought up a concern about
whether the crimes were misdemeanors at the time of conviction and its use depending on certain
provisions of the evidence code under Lyle or Rule 609. Counse] Sims stated that he wanted to
do more research on that matter. ROA 1637~1638.
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probably would have told him that most Judges would not thake the call to keep it out. PCR Tr.p.
| 93-94. To clarify, Sims stated that he fought to keep the evidence out, but agreed that he

anticipated that the Judge would let the evidence in. PCR Trp.98,1.3-12.

Counsel Sims clarified that he thought he had a viable argument to keep the evidence out, but

. that he expected the judge to still admit the evidence. Ft;lrthcr, Sims was cognizant at least two
wéeké, before the trial t.hat his own name was on the prior indictments anci wanted to have his
hame removed befote thg indictments would be introduced. Contrary to the claim suggested by
Applicant, Sims was not ig’non'ng the poténtial admissibility of the evidence or the potential of
Audrey Smith testifying about the incident and the 1eﬂcr§ that Stokes had sent to her in his
assessment of his abilj ty to represent Stokes. He had notice and anticipated the introduction of

the evidence,
‘The Court in jts order concluded that:

This Court finds as a fact, based upon the credible testimony of both
Virgin Johnson and Thomas Sims, that Stokes knowing and voluntarily waived a
conflict of interest and with ful) knowledge of the conflict and ability to have a
different lawyer desired to have Thomas Sims continue to represent him jin the
trial. Applicant failed in their burden of proof at the PCR hearing and failed to -



Order of Dismissal, P- 25. The Court further found “as a fact based upon credible evidence
presented at the hearing that counse] Sims and counsel Johnson had discussions with the
Applicant about his right to have new counse! other than Sims because of the earlier prosecution
and Stokes advised them then and since that he desired to have Mr. Sims represent him in the

matter.” Order of Dismissal, p. 30-31,

There is evidence at the PCR hearing to support this finding. PCR Tr.p. 55-57, 88-90),
101-103. Counsel Virgin Johnson recalled that Stokes was told prior to trial that evidence of the
prior conviction that Sims had prosecuted could possibly be presented. PCR Trp. 102. Inits
order, the Court found the evidence that Stokes, aware of the prior involvement of Sims in the
Smith prosecution wanted to have Sims continue to represent him in this matter and never
requested to have Sims removed was credible. Order of Dismissal, p. 31. Evidence supported
this conclusion. PCR Tr.p. 55-57, 59-60, 88-90, 102-105. See also State v. Abernathy, 289 Ga.
603, 715 S.E.2d 48 (201 1) (defense attorney’s previous employment as a prosecutor where he
handled citations against the defendant did not create a conflict of interest where he no

involvement in the homicide case).
The motion to alter and amend should be denied.
DENIAL OF MOTION TO APPOINT NEW PCR COUNSEL.

In his April 10, 2012 pleading, current appointed PCR counsel Keir Weyble and Robert
Lominack seek an order relieving their appointment at this time and allow fot appointment of
new counsel. Current PCR counsel contend thét the recent decision in Martinez v. Rvan, US ,
2012 Westlaw 912950 (March 20, 2012) supports them being relieved as counsel in this setting
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has considered whether Martinez requires this new appointment within a state PCR action
brought pursuant to S.C. Code Anﬁ. §17-27-10, 160, Stokes current coimsel 5eemn to assert that
the recent decision of the United States Supreme Court in Martinez, creates a new and
independent cause of action for ineffective assistance of collateral counsel in our state courts
PCR system. While the decision in Martinez doeg contain expansive language, a proper analysis
reyeals ?hat the Supreme Coyrt specifically declined to address the issue of whether a

constitutional right to effective assistance of collatera] counsel exists:

-claim was not properly presented i state court due to an attorney's ertors in an
initial-review collatera] proceeding.

Id. at *3, Even J ustice Scalia in his digsent aéknowledged that the majority chose to evade this
issue. See id. at *16 (Scalia, J,, dissenting) (noting that the reframing of the issue “avoid[ed] the
Court's need to confront the established rule that there is no right to counsel in collateral
proceedings™). It appears that Martinez is only directed toward federal habeas proceedings

. brought pursuant to 28 U.S.C. § 2254 and is designed and intended to address issues that arise i_n :
that context. Further, it does pot overrule the precedent of the South Carolina Supreme Court in

Aice v. State, 305 S.C. 448, 451,409 S E.24 392,394 (1991) (bolding that an allegation that
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.consl'i_tl_xtional right to counge! does not extend to discretionary appeals on collatera] attack, but
allowing 2 PCR applicant to recejye 5 .beléted appeal from the denial of.‘ his initial PCR
application where firgt PCR counsel fajleq to file a notice of appeal); Washington v, State, 324
5.C.232, 478 S.E.2d 833 (1996) (gtanting PCR where the defendant allegéd 'iﬁeﬁ‘ecﬁlve-

assistance of PCR counsel due to so many proceduyral irregulafities).

CON CLUSION
'For. all the foregoing reasons, it is ORDERED
I. The RL{Ie 59 motion to alter and/or amend is denied in jtg entirety,
2. The Motion to Relie\;e Current PCR counge] is DENIED.

3. The Motion to Appoint New PCR counsel is denied.

L. CASEY MA
Presiding Judge

th Caroling,
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