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* STATEOF SOUTHCAROLINA - ') - - - IN THE COURT OF COMMON PLEA %
COUNTY OF ANDERSON ") . FOR THE TENTH JUDICIAL CIRCUET
) =t
Kyndra L. Howell, #342120, )  CaseNo. 2017:CP-04:02505 Ba
Apphcant, R g o PR 38 .
. ") ORDER OF msmc S
W) ROFD %TR‘UE coPY.
State of South Carolma, ) = A
| - - ) =
Respondent.;- L) N BRI S5 £LUeE f :
T e
- e Thrs matter comes before “this Court by way of an appllcatron fok-post Mﬁ“'i?mh?f"*‘ml?f

.,,.."

L ﬁ_l_ed;by_liyn_dra_:L._.Howell (“Applicant”), through counsel, on December 5, 2017. The State § -
par e ——:?-w—v-»- —-‘f(:“-Respondent’l’) :return to_the -application was served on March 15 2018. An- evidentiary hearing
—::7o=-=- - ~——inthis:matter-was. held before the. undersrgned via the WebEx vu'tual platform on March 3,2022.
- - . Everyonewho. partlcrpated d1d so v1rtua11y Appllcant was present and was represented by Tomrny, :
».—--————;-A;—'-'—'--c ~Az-Thomas. Taylor-Zane-Smith- of- the South Carohna Attorney General’s Ofﬁce represented |

"~ Respondent.” Followmg ,a_thorough  review of the record in its entrrety and the evidence presented

e ————— ;| thrheanng-thrs Court-finds-that Applicant has falled to_prove that she is entltled to. post-. S

conviction relief, and denies the application with prejudice.
PROCEDURAL HISTORY
Applicantis preserrtly imprisoned in the South Carolina Department of Corrections. During
its November of 2012 term, the Anderson County Grand Jury indicted her for armed robbery
(2012-GS-04-02396) and possession of a weapon during the commission of a violent crime (2012-
(G5-04-02397). The Grand Jury later indicted her for kidnapping (2012-GS-04-02537) and murder
(2012-GS-04-02538). On February 23-25, 2015, Applicant proceeded to a jury trial with the

Honorable R. Lawton Mgclntosh (“the trial court”) presiding, M, Scott McElhannon (“trial
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counsel’””), who has since been elected to the bench of the South Carolina Family Court, represe

Applicant at trial. Rame Lambert Campbell (“Campbell”) and Brantly Blalock Haigler (“Haigl
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who were, at the time, of the Tenth Circuit Solicitor’s Office, prosecuted Applicant. At

s

sa
LE:

conclusion of trial, the jury acquitted Applicant of murder, but found her guilty of the remaining

oo - .. .~ offenses. The trial court sentenced her to imprisonment as follows: for kidnapping, for thirty years;

-—sentences running consecutively. Trial counsel moved for the trial court to reconsider and to vacate

- - - the sentence. After a hearing on the motions, the trial court denied the motion to vacate the sentence

T and .defer sentencing until aﬁer—Applicant’s co-defendants had been sentenced, but gr?anted the

e - o

“motion; to TUn Appllcantds possessmn of a weapon sentence concurrently, which reduced
Apphcant’s aggregate sentence to forty-ﬁve years unpnsonment

-~ Trial counsel filed a timely notice of appeal Appellate Defender Lara M Caudy (“appellate

for armed robbery, for fifteen years; and for possession of a‘wean()n,- for five years; mth all o _

— —"—counsel”)- of the:South Carolina Commission on Indigent Defense represented Apphcant on appeal A B

S App.e,llate'counsel ﬂledﬁa_motlon to be reheved as counsel as a brief pursuant to Anders v. -~

ey C’al{forma’ 3867U.8:7381(1967), arguing that the trial court erred in denymg trial counsel’s motion .
for a directed verdict. Applicant did not file a pro se Anders brief. The South Carolina Court of
Appeals granted appellate counsel’s motion to be relieved and dismissed the -appeal.-State 12
Howell; Op. No. 2017-UP-020 (Ct. App. filed January 11, 2017) (per curiam). The remittitur was
issued on January 27, 2017.
CURRENT PROCEEDING

In her application for post-conviction' relief, filed on December 5, 2017, Applieant raised

multiple claims, which this Court interprets as follows: (1) trial counsel was constitutionally

ineffective for not meeting with Applicant on an adequate number of occasions before trial;
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(2) trial counsel was constitutionally ineffective for not adequately preparing Applicant for

by failing to discuss with her the discovery, the evidence against her, or the theory of her defe

“JD
It

[
(3) Applicant’s co-defendants received information in their discovery that she did not recerg%

&
(4) trial counsel was constitutionally ineffective for not presenting an effective defense by failing®
7.~ . ~tocall witnesses and by improperly advising Applicant that she should not testify; (5) trial counsel

-~ failed to point out ddequately that there were inconsistencies in the witnesses’ statements; and

oz remar =e(6) law 'enforcement'ofﬁcers threatened to have the Southr Carolina Dei)artr_nent_ of Sociali S-ervices o

~ takea w1tness ’s children unless she test1ﬁed against Apphcant

- v . At'the beginning of the March 3, 2022, hearmg before this Court, Respondent stated that

oI ‘Appllcaﬁt had said previoiisly that these cla1ms were the only ones upon wluch Apphcant would , 4

i —‘—"proceed Apphcant -agreed that Respondent’s statement was correct and that these were. the only L

clanns before the. Court.- This Court finds that Appllcant has abandoned and walved all claims .

— =% .- _other than these, and wrll address only these in thls order

P ‘, [ FINDINGS OF FACT AND CONCLUSIONS OF LAW

i 227 .. _This Court has thoroughly.reviewed the record in its ent1rety Before tlns Court are: ther

records of the Anderson County Clerk of ‘Court for Apphcant’s convictions and sentences;
Applicant’s records from the South Carolina Department of Corrections; Applicant’s direct appeal
records, including the notice of appeal, appellate counsel’s Anders brief, the record on appeal, the
Court of Appeals’ letter to Applicant informing her that she could file a pro se Anders brief, the
Court of Appeals’ dispositive opinion, and the remittitur; and all filings in this matter. Set forth
below are the relevant findings of facts and conclusions of law with regards to the claims that

Applicant advanced at the evidentiary hearing, as required by S.C. Code Ann. §17-27-80 (1985).
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Applicant’s claim that trial counsel was constitutionally ineffective for not meeting @EI
Applicant on an adequate number of occasions before trial, and for not adequately prepai'

her for trial by failing to discuss with her the discovery, the evidence against her, or the tlpg{»y

of her defense. o ,..;

Applicant argues that trial counsel was constitutionally ineffective for not meeting wﬁh ﬁkr

& o
on an adequate number of occasions before her trial, and for not adequately preparing her for ffral

by failing to discuss with her the discovery, the evidence against her, or the theory of her defense. .

Although these are raised as two distinct claims in the application, this Court will copsider them
jointly because there is much overlap between the facts relevant to Applicant’s arguments and to
this Court’s findings.

Applicant testified before thlS Court that she was held at the detention center in Anderson
County for thirty months after her arrest until her trial. She testified that trial counsel was appointed
to represent her during that time and that he visited her on only four or five occasions during those
thirty months. She testified that trial counsel reviewed the discovery with her a little, but not as
much as she would have liked. When asked if she had understood the evidence against her, she
“guessed” that she had. She admitted that trial counsel had gone over with her the video recording
and her co-defendants’ statements.! She testified that she did not think that trial counsel had a
defense because they had never discussed one. She testified that she had known that Zachary Gantt
(“Gantt’), one of her co-defendants, would testify against her at trial, and that she and trial counsel
had discussed a little that Gantt’s testimony would affect her case, but that they had not discussed

trial counsel’s strategy to address that testimony. She testified that she told trial counsel that the

! When speaking with Applicant’s former landlord during the course of their investigation, law
enforcement officers learned that the house in which Applicant had lived at the time of the victim’s
disappearance had been equipped with security cameras that stored their video recordings on a
device secured inside a wall of the house. Officers seized the device, and the recordings were
admitted into evidence at Applicant’s trial. Trial Tran. 211. The witnesses referred to the
recordings throughout the course of the hearing before this Court.
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victim picked her up and was going to take her with him to the home of Kimberly gax
[
(“Lomax”), but that, when they were not able to go to Lomax’s home, she and the victim retgied

) ok
to her house, and that she called Gantt beforehand to ask him to leave her house while the ﬁ@im
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was present. She testified that she had known that Lomax would testify at trial and that sﬁémad
R discussed that fact with trial counsel. She testified that trial counsel hact known that Applicant did
= --_27=_ -~ not take the victim to her home in order to rob him, and she was surprised that trial- counsel had .
—="" = -7-——donemore to- brmg that out’at trial,-She testified that she and trial counsel had known before trial
rimowe o= that the sohcltors would argue that she would have been able to hear her co-defend;nts and the
LT o Covietim,but said that they-had not discussed a way to refute the argument She testified that tnal _
b “‘ Bl counsel told her- that it wouldnotbe a good idea for her to testlfy at trial. She testlﬁed that she had
-riais - - — had accessto-all of the dlscovery that trial counsel prov1ded to her. She testlﬁed that trial counsel
- ___told her that she would get no more than thirty years’ unpnsonment 1f she were to be acqultted of
wm e — -~murder.-She testified that-trial counsel d_ld not really ask her if she h_ad any witnesses or leads that -
. he could look into. | - B » _ |
e e ~Trial counsel testified before this Court that he had been appotxttetl to represent Apphca.nt
" not long after sh¢ was atrésted. He testified that he met with Applicant at the detention center on
at least fourteen occasions, and had also communicated with her through multiple phone calls and
Jetters, and had met with her parents. He testified that he visited Applicant at the detention center
each time he received a letter from her. He testified that he reviewed the discovery and evidence
with Applicant, and had even taken his computer to the detention center so that she could watch
the video recordings. He testified that Applicant gave him no reason to believe that she did not

understand the significance of the evidence. He testified that he asked Applicant for the names of

any witnesses or information about any leads that he could look into, but that she did not provide
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ST said that she was pregnant with Williams® child. He testrﬁed that Applrcant admlt‘ted to hlm that -
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testified that he had always thought that Applicant was hiding information from him because she

(X3~
)

had not been forthcoming. He testified that she rejected a plea offer against his advice. He tes %d
"0

o

him with any. The only person she named was someone whom he cross-examined at tri

fuus,zﬁima
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that Applicant kept denying that her co-defendant Ezra Williams (“Williams”) had been &t @pr

home. He testified that, at one point, she had claimed to be in a relatronsh1p w1th Williams and

- =sher knew the-victim: He testlﬁed that he thought that the victim had been at Apphcant’s home to

- have sexual- 1ntercourse \mth Apphca.nt although Apphcant maintained that she had been merely

- ‘setting up a sexual arrangement between the victim and Lomax. He testrﬁed that h1s main Ob_] ective

“gttrial” wa§to have Applicant acqmtted of murder, an objective that he achieved, he knew it would

= =T be dlfﬁcult -to clear- Apphcant of the other cnmes in hght of the apphcablhty of the theory Of-_" R

Pases se e glleged that she-had-not-known-what her co-defendants were domg to the victim in her house, but o

" - accomplice liability and the video recordmgs ﬁ'om Apphcant’s house. He testlﬁed that Apphcant

- said’ that it-seemed’ unllkely to him that Apphcant would not have been able to. recogmze that

l—_:‘:___—_ Apphcant ‘was being torturedﬂ He testlﬁed that he drscussed all aspects of the case’ wrth Applicant

extensively, and that Applicant gave him no reason to believe that she d1d not understand what -

would happen at her trial. He testified that he discussed with Applicant whether or not she should

testify. .

2 The prosecution’s forensic pathologist testified at trial that the victim’s hands had been bound
behind his back, that he had suffered multiple cut injuries, ranging from four to six inches in length,
to each leg, that he had suffered either a second- or third-degree burn on his lower abdomen, and
that he died from a single gunshot wound to the face, which was fired from a close distance. Trial
Tran. 80-93. Gantt testified that the co-defendants wrestled the victim to the ground, tied him up,
beat him to the extent that he was making noises, sprayed him with insecticide, stuck a hot blade
to the his body such that he began screaming, and then killed him with a gunshot. Trial Tran. 142-
52..
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On cross-examination trial counsel testified that he knew from the discovery what eve
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aspect of the prosecutlon s case would be, including the fact that Gantt would be its star Witnes$

He testified that he discussed every bit of evidence with Applicant multiple times. He testified th

SO/daI02

[¢]

he did not think that Applicant was being honest with him about Williams® presence in her hom

- while the crimes were takmg place. He testified that he found it hard to believe that Apphcant had

- —---been] present inher home when the crimes were taking place without knowmg what was happemng
s dmmrmesc Al defendants have a right to the assistance of effectwe counsel as prov1ded by the Slxth

e LTIET T 'Amendment 1o the United States Constntutlon Strzckland V. Washmgton 466 U.S. 668- (1984),

e burden -of -proving: the -allegations in his post-conthxon rehef action, and when alleglng that his

cw mmom lawyer was constltutlonally meffectlve he must prove that the conduct of h1s lawyer

T undermmed the proper functioning of the adversarlal process that [that conduct] cannot be rehed

[ -~upon as-having- pro'duced a just-result.” Strickland, 466 U.S. at 6_86. »InheValuatinvg allegations of

- 'ih’eﬁéﬁtiyé;a’ssi’s't_a'ﬁéé-roffoﬁﬁs"él,_ftlié‘post—conviction relief court applies the ‘two-pronged test

~o:- . 7. Lomaxv. State 379 S.C-93,7665 S. E 2d 164 (2008) A post-conv1ct10n rehef appllcant has the_

. oo~ outlined in Strickland. First, the applicant must prove that thé-pe‘rforrr}aﬂce;'of hJs_lawyer was

deficient. Cherry v. State, 300 S.C. 115, 117, 3#6 S.E.2d 624, 625 (1989) (quoting Strickland).
Under this prong, the court measures an attorney’s performance by its “reasonableness under
prevailing professional norms.” Cherry, at 117, 386 S.E.2d at 625 (quoting Strickland, 466 U.S. at
690). In order for a post-conviction relief applicant to successfully prove that his defense attorney’s
performance was deficient, the applicant must prove “that counsel made errors so serious that
counsel was not functioning as the ‘counsel’ guaranteed by the Sixth Amendment.” Butler v. State,
286 S.C. 441, 442, 334 S.E.2d 813, 814 (1985) (quotation omitted). “The proper measure of

counsel’s performance remains whether he has provided representation within the range of
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competence required of attorneys in criminal cases.” Jd. (citations omitted). The “preenfnent
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authority for all” courts when they are considering an applicant’s claim of constiffitonal

I

£ s
ineffectiveness requires that the courts be highly deferential to a defense lawyer’s perfdﬁmnce

& J::.
because:

- [1]t is all too easy for a court, examining counsel’s defense after it has proved

B - “unsuccessful,“to -coriclude that a particular act or omission of counsel was
. - - - unreasonable . ... A fair assessment of attorney performance requires that every
A - effort be made to eliminate the distorting effects of hindsight, to reconstruct the
S wToo = - L cifcumstances of- counsel’s challenged conduct, and to evaluate the conduct from
s s e COUNSEDs-perspective at the time. Because of the difficulties inherent in making the
- ... -~ -~~~ evaluation, a court must indulge a strong presumption that counsel’s conduct falls

-~z roo—--  within the wide range of reasonable professional assistance.- -

e [ at-‘-44’4=4-5'-"334?S‘E 2d-‘:iat‘-‘8.1:5-»16 (quoting Strickland). An applicant nrust overcome this
N T Vnpresumptron to receive relief. Cherry, 300 S.C.at 118,386 S.E. 2d at 625. “The burden of rebuttmg
oo 27 this presumptlon rests squarely on the defendant and it should go w1thout saymg that the absence o

——of evndence cannot-overcome it. In fact even if there 18 reason to think that counsel’s conduct was

== far fromexemplary, acourt- strll may not grant rehef if the record does not reveal that counsel took “

e lioeian approach that no competent lawyer would have chosen.” Dunn v. Reeves, 141 S Ct.2405;2410-

(2021) (quotation ormtted).

Second, the deficient performance must have prejudiced the applicant such thatt“there isa
reasonable probability ‘that, but | for [the lawyer’s] unprofessional errors, the result of the
proceeding would have been different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625.
“Representation is an art, and an act or omission that is unprofessional in one case may be sound
of even brilliant in another. Even if a defendant shows that particular errors of counsel were
unreasonable, therefore, the defendant must show that they actually had an adverse effect on the

defense.” Hill v. Lockhart, 474 U.S. 52, 58 (1985) (quotation omitted).
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The standards do not establish mechanical rules; the ultimate focus of inquiry must be;%

(5

the fundamental fairness of the proceeding whose result is being challenged. A court need not ég
g...s

determine whether a lawyer’s performance was deficient before examining the prejudice suff@dg
& 5

by the defendant as a result of the alleged deficiencies. If it is easier to dispose of an ineffectivenesy

- clairh on the ground of lack of sufficient prejudice, that course should be followed. Strickland, 466

--U:S: at 697. Moreover, Strickland does not require a ﬁndlng of 1neffect1veness merely for deviation
. . = —from someé rigid rule-of-representation. Rather, Strickland requ1res the post-conthlon relief
PR apphcant to prove that “counsel made errors so serious that counsel was not ﬁmctlomng as the

- ‘counsel’ guaranteed the- defendant by the Sixth Amendment » Id. at 697 Therefore, the functlon

-~ = -.=of the postconthlon reliefcourt s to detenmne 1f “in light of all the clrcumstances the 1dent1ﬁed

-+ -z, -z = -acts or omissions were outside the w1de range of professmnal competent ass1stance” requ1red ofa E

criminal defense attomey. /d. at 690.

... - . -___This-Courtfinds that-Applicant has failed to prove that there“w‘a; any‘ deﬁéiéﬁcy_ ir‘l'trial ’

Sounsel’s - performance with respect to hJS pre-tnal meetmgs and dlscussmns w1th Applicant.

T eere=—s —Apphcant’s testimony about the number of meetmgs that she had w1th tnal counsel is not credlble, -

~ but trial counsel’s testimony about meeting with Applicant on at least fourteen occasions and
communicating with her outside of those meetings is credible. Applicant’s testimony that trial
counsel did only a little trial preparation with her is not credible, but trial counsel’s testimony that
he reviewed the discovery evidence and anticipated witness testimony extensively with Applicant
is credible. Applicant even admitted that she discussed some of the evidence with trial counsel,
although she, unconvincingly, tried to downplay the frequency and extent of those discussions.
Applicant’s testimony that trial counsel did not discuss a triel strategy with her is not credible, but

trial counsel’s testimony that he discussed his main objective and trial strategy with Applicant is
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credible. Some of Applicant’s own testimony indicates that she and trial counsel would have
discussed trial strategy, undermining her credibility. Applicant’s testimony that trial counsel did
not ask for leads or witnesses to look into is not credible, but trial counsel’s testimony that he asked

Applicant for evidence to support her version of events, but received none, is credible. Trial

£9/d3 *309.9¢ “ues.apt
EG:9G:TTHY GT Sﬂéjga

- counsel’s credible testimony proves that he had no reason to believe that Applicant did not - --

. understand_‘the. significance of the evidence of her guilt, that she ‘was not forthcoming in her

e o2 T —-Statements 10 him;-that-she- re_]ected a plea offer against his adv1ce that ‘her testlmony before this

T 1o reason to- “doubt that she’ understood the strategy that he would pursue at tnal Addltxonally, _

i -
i e Apphcant’s testunony before this-Court is undermmed by her afﬁrmatlons to the trial court

-7~ =7 .-Court differed from her statements to him during the course of the representatlon, and that he had K

I R
!l— e mE T w“Apphcant“has not proven that trial’ counsel did somethmg that he should not have done or that he B

h "7 failed to_do_something that he should have done. Thus, Apphcant has not satlsﬁed the ﬁrst prong

of Strzckland

—This Court: ﬁnds that “Applicant has faﬂed to prove that there isa reasonable hkehhood that

S = _the outcome of tnal -would_have been different but for the alleged deﬁclency in tnal counsel’ -

performance. Apphcant has not offered any credible evidence that additional meetings or
- discussions would have yielded any benefit to her defense such that the jury’s verdict would have
been altered. Therefore, Applicant has not satisfied the second prong of Strickland.

This Court finds that Applicant has failed to prove that trial counsel was constitutionally
ineffective for not meeting with Applicant on an adequate number of occasions before trial or for
not preparing Applicant for trial adequately because Applicant has failed to prove that there was
any deficiency in trial counsel’s performance and because she has failed to prove that there was

any resulting prejudice. This claim is denied and dismissed with prejudice.
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Applzcant s claim that her co-defendants received information in their discovery that she did
not receive.

Applicant raises a claim that her co-defendants received information in discovery that she

did not receive, but she presented no argument in support of this claim at the hearing before this

Court. Applicant testified that one of her co-defendants told her parents that he had evidence in

LI DA T discovery that Applicant- d1d not receive, but Applicant’s testlmony was hearsay w1t1un hea.rsay
~..-*Hearsay..included_within .hearsay is not excluded under the hearsay rule if each part of the -

combined statements’ conforms ‘with an exception to the hearsay rule” provided in the South

= o= 7__Carolina Rules.of Evidence. Rule 805, SCRE. Applicant conceded ~that the testimony was hearsay

oo and.did not attempt to offer.an-exception; therefore, this Court will not consider that inadmissible

testimony.

9/d3 0035 “uosiapuy
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- T . % This Court finds that Apphcant has falled to prove that any of her co-defendants received

e | somethmg in’ dlscovery that she did not because she has not presented any ewdence to support the

— _—--claim.-As the. clatm is-entirely- unsupported Applicant bas failed to meet her burden ThlS claim is -

denied and dlsmlssed with prejud1ce

.- = Applicant’s claim that trial counsel was constitutionally ineffective for not presentmg an
effective defense by failing to call witnesses and by improperly advising Applicant that she
should not testify.

Applicant raises a claim that trial counsel was constitutionally ineffective for not presenting
an effective defense due to his failure to call witnesses at trial and for improperly advising
Applicant thut she should not testify in her own defense. Applicant argues that the prosecution’s
argument about lier guilt was not refuted because trial counsel did not introduce evidence and
relied only on his cross-examination of the witnesses. She argues that trial counsel should have
called Applicant as a witness at trial because he knew that Applicant could have refuted the

testimony from the prosecution’s witnesses.
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Applicant testified that trial counsel did not present any facts or evidence to support his

| argument to the jury that things are not always as they seem. She testified that she told trial counsel
that the victim had picked her up and was going to take her with him to Lomax’s home, but that,
when they were not able to go there, she and the victim had returned to her house, and that she had

_ called Gantt beforehand to ask him to leave her house while the victim was pres_ent. She te§tiﬁed

~~=—=-—"—~ ~thattrial .counsel had- lmown that she had not taken the victim to her home to rob hlm and that she

thought that trial ‘counsel would-let-her take the stand so that she could tell her 31de of the story. -

LT  She testified that she thought at the time that trial counsel knew what was best for her She testlﬁed -

S Hane zzothat tnal -counse'l -did nottry toprove that she had been ignorant of her co-defendants’ crimes. She

M '“testlﬁed ‘that trial counseldid not call any experts to tes’ufy about the acoustlcs in her house, even

Ll T though ‘one of the- prosecutlon s w1tnesses testified that Apphcant would have been able to hear -

05.13puy
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what was. gomg on. She testified that tnal counsel told her that she should not tesufy, even though o

= = = sshehad only-a very minor criminal r’ecord. She testified that trial counsel d1d not want'her to tes__tlfy R

~because she_hadiad'someoﬁe'ﬁamw William Jeffrey (“Jeffrey”) during 2 phoné call that she loved

- was incorrect.-Applicant -agreedthat she had told the trial court that she was making the decision
that she would not testify of her own free will. .She testified that she thinks that she only had two
convictions on her record, which she described as misdemeanors. Applicant testified that she told
her story to trial counsel, and that that story was the same one she gave before this Court.

Trial counsel testified that he asked Applicant to give him the names of witnesses or leads
that he could investigate, and that she did not do so, save the one who testified for the prosecution
at trial. He testified that he always thought that Applicant was withholding information from him.

He testified that he had not thought there was much credibility to Applica.nt’s assertion that she

12 of 23
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had not known what was going on. He testified that he thinks it unlikely that the victim would
have suffered through the torture that he did while keeping silent. He testified that he had not seen
any evidence that the co-defendants were holding Applicant hostage inside her house. He testified
that Applicant had been trying to access the victim’s bank accounts. He testified that Applicant

never told him that Johnson had forced his way into her house. He thought that it would have been

©_. = - awaste of money to hire an expert in acoustics because it did not take expert qualifications for

-.=-- 7. someone standing i Applicant’s house to know whether or fiot he or she eou_ld hear the sounds
~_ coming from anothér room. He testified that Applicant did not have an explanation for her actions.
-~ _ - Hetestified that Applicant never expressed to him that she had had any curiosity about what the

v oo e —men-were-doing in-her bedrbom; He testified that, when he reviewed the recordings with Applicant,

she did not appear to be d1straught or upset

-.Trial counsel testlﬁed that he discussed with Applicant that: she had to decide whether or

$8/dJ *)03 38 “u0s.3puy
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~ . not she would testify at ‘trial'."HeLtestiﬁed that they discussed the advantages and disadvantages of - -

——————her testlfymg*He testified that she-had mult1p1e convictions on her cnmmal record. He testified
= .....: - -that-he did not tell Applicant not to testify, but left the decision to her. He testlﬁed that the

advantage of her testifying would be that she could tell her side of the story; however, she would

have been subject to cross-examination, which would have given the prosecution a chance to
question her about her actions as recorded on the security video. He testified that he had thought
that there would be no benefit to her defense for her to testify, but left the decision to her. He did

not remember the exact conversation that he had with Applicant about her testifying, but he

explained his customary advice to clients about their right to testify and the consequences of that

decision. He testified that he would have performed a risk and benefit analysis with Applicant
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concerning her right to testify. He testified that he had no reason to think that Applicant was
struggling with her decision about whether or not to testify.

Campbell testified before this Court that Lomax called law enforcement officers’ phone
number that was set up to take tips and said that Applicant had told her that the victim was tied up

_ ather house, that she was driving around in the victim’s car, and that she was trying to decide what

= . to do. He testified that officers spoke to Applicant when they located her at a gas station while the 4

= victim was still missing, and that Applicant told the officers that she had not seen the victim in
-~ —=:_ over a month."He testified - that-the officers later seized the video recording from the security

=T 2n oo cameras at Applicant’s house, whictheriﬁedthat Applicant and the victim had been together at

.~ —~——her House"on‘thé_"‘ni‘ghtjt_hat the"victim: went missing. He testified that Applicant’s phone was uséd‘

-— - == - —{o attempt to access the-victim’s bank account. He testified that the video recording shows that

‘TIW ST 9Ny 22,
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S
AR

T .= -_Applicant had the freedomn of movement at her house while the victim.was being tor‘tu:ed-there, o .

-~~~ == -~ and was holding her mobile phone, and that Applicant had made no attempt to leave; or get help;
T BHe 't_é?tiﬁé‘d‘ih%t_Aﬁ)liﬁf Hiad Grifhinal convictions that could have béén used to impeach her
= o o - === credibilityat-trial,-and that-they 9’v~;er‘e not merely misdemeanors. He festiﬁed that Applicé.nt

. declined to cooperate. with the investigating officers when they offered to give her witness
protection.
Applicant testified before this Court in reply that she was never more than a few feet from
Johnson and that she fled as soon as she was able to do so. She testified that she sat on a porch
behind her house until the co-defendants left her house with the victim. She testified that she did

not go to the ATM to try Applicant’s debit card by herself because Johnson was with her. She
testified that she was afraid of him and that he had the ability to hurt her. She said that he had a
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crazy look in his eye. She agreed, though, that she could have said all of the aforementioned things
if she had testified at trial.

This Court finds that Applicant has failed to prove that there was any deficiency in trial

counsel’s performance with respect to his advice to Applicant about her right to testify. Applicant’s

__testimony that trial counsel advised her not to testify is not credible, and trlal counsel’s testimony

-~ that he- advnsed Apphcant of the potential benefits and risks to her testlfymg, but leﬂ the ultlmate )

L —decision to her without telling her what she should do, is credible. Apphcant aﬁirmed to the trial .
._court that she understood her constitutional nght to sﬂence that she was makmg her own dec1s1on

‘fabou‘t'wh*eth'er—"orfnbtfshe;Would‘ te’stify, that she understood that the sohcltor could try to 1mpeach :

z=sw— = hercredibilityif she 5te_'étiﬁed,— and that she had no questions for trial counsel or the trial court about

. ;her__ﬁ'ghtibitéstify..fl" fial Tran. 237-40. The trial court -gave Applidanf a chance _to'think:a_bout the -~

" issue overnight in the middle of ‘trial, and she affirmed to the -court on the fdllowing day that she
.- - had had plentyof time to discuss the decision with trial counsel. ‘Trial Tran. 240, 252. Ultimately,
e :%TA‘pp‘licmtftbld*ﬁreﬁal;cmifﬁh’a’fs’he‘did not want to testit"y.A Trial Tran. 25 2. Applicant’s testimony

" ~=z=z=7 —about-her criminal ‘fecord-is-not crédible, Trial counsel’s testimony, ‘which was corroborated by

- Campbell’s credible testimony, that the video recording showed Applicant enjoying the freedom
of movement at her house with her phonc in her hand is credible, Applicant’s testimony that she
had had no idea that the victim was being held against his will, robbed, or tortured in her house is
not credible in light of trial counsel’s credible testimony and because her testimony on that point
contradicts her other testimony that she felt that she had to escape from the home but was too afraid

to do so. Furthermore, Applicant’s admitted role in trying to access the victim’s financial accounts

|
proves, at the very least, that she had knowledge of the victim’s circumstances and the co-

defendants’ actions. Applicant’s testimony that she was essentially being held against her will in
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her home and was powerless to take any action to help the victim due to her fear is not credible
because the more credible evidence proves that Applicant had the freedom to move in and out of
the home freel)" and to communicate with others through her phone.

- This Court finds that, even if Applicant had proven that trial counsel advised her that she

should not testify and that that advice was deficient, Applicant has failed to prove that there is a

- reasonable hkehhood that the outcome of her trial would have been drfferent but for the alleged

= deﬁcrency Apphcant s testrmony before thlS Court about the actlons that she and her co-

8/d] 30338 uos.apuy
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~-—=defendants’ took towards-the victim, whrch is the testlmony that she alleges she would have grven

=-=had she- testrﬁed -at trial;is'not credrble Apphcant’s testimony that she dld not know the victim is

not credrble -and trial counsel’s testlmony that Apphcant told h1m that she did know the victim is

- -credible —Applrcant’s testimony- that she had no idea what her. eo-defendants were dorng to the

“victini; despite the fact that she and they were all under the same roof is Just not behevable in hght :

o~ “-of-the- crrcumstances whrch included the extended presence of multrple men in a room in

] —Appheant shouse; the eviderice thatthe co-defendants subj ected the victim to brutal and prolonged

-~ -forture- in Apphcant’s house, Lomax’s testimony about Applicant’s statements to her, and the

evidence that Applicant attempted, or aided her co-defendants in their attempts, to access the

victim’s financial accounts. Applicant’s insistence that she had no knowledge of her co-
defendants’ actions was contradicted by her testimony that she was afraid of J ohnson, was never
more than a few feet away from Johnson, could not stop Johnson, and protested up until the point
at which she was in danger herself. Applicant’s testimony that she was captive to or paralyzed by
her fear of Johnson was contradicted by the evidence from the video recording that she had the
‘freedom of movement in and out of her house and the freedom to use her phone, and by her refusal

to share what she knew with the investigating officers in exchange for witness protection.
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Additionally, Applicant's testimony overall was undermined by her false testimony before this

Court about her criminal record. Due to the complete lack of credibility in Applicant’s testimony

about the night of the victim’s death, Applicant has failed to satisfy the second prong of Strickland.

This Court finds that Applicant has failed to prove that there was any deficiency in trial

counsel’s performance with respect to his not calling any witnesses for the defense. Applicant has
__._"_ notidentified any witnesses whom trial counscl should have called. Trial counsel credibly testlﬁed

SR __that he asked Apphcant for-names of people whom he should speak to, and that she did not gwe

him anyway. Appllcant has failed to satisfy the first prong of Strickland.

4. ~=the ‘ouitcorie-6f: tnal would have been different but for trial counsel’s alleged deﬁclency in not

09 38 105.53py
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59,47

8

ST AT T e T ThJS Court finds-that-Applicant has falled to prove that there isa reasonable likelihood that o

ca.lhng witnesses. An “apphcant must produce the testimony of a favorable w1tness or otherwrse .

“- . - offerthe testlmony in accordance wrth the rules of evidence at the PCR heanng in orderto estabhsh .

s 500-§F 24 807 5809 (1998);-see-also Dempsey V. State 363 S.C. 365, 370, 610 S.E. 2d 812, 815

~ (2015)- (holdinig that the-PCR court’s finding that Dempsey was prejudlced by trial counsel’s -

failure to call an expert at trial to rebut the State’s expert was merely speculative when Dempsey
failed to have an expert testify at his PCR hearing), abrogated on other grounds by Smalls v. State,
422 S.C. 174, 810 S.E.2d 836 (2018). An applicant’s “mere speculation” as to what a witness’s
testimony at trial would have been “cannot, by itself, satisfy the applicant’s burden of showing
prejudice.” Glover. v. State, 318 S.C. 496, 499, 458 S.E.2d 538, 540 (1995). Applicant did not
produce the testimony of any witness for this Court’s consideration. Applicant merely speculated

that testimony from witnesses could have helped her defense at-trial, but has not satisfied the

prejudice prong-of Strickland.
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This Court finds that Applicant has failed to prove that trial counsel was constitution
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ineffective for not calling witnesses at trial and for allegedly advising Applicant that she sho
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not testify in her own defense because Applicant has failed to prove that there was any de.‘ﬁcienf:,y,:_,.l
in trial counsel’s performance and because she has falled to prove that there was any resultmg—-a

prejudice. This claim is denied and dismissed with prejudice.

o 2= Applicant’s <claim “that - trtal counsel was constitutionally mq[fecttve Jor fatling to pomt out - -
s adequately that there were inconsistencies in the w:tnesses statements. :

e - Applicant argues that- the prosecution’s case was bu1lt on Gantt’s testlmony, and that Gantt

- momTrohad a self-servmgreason to testify against Apphcant Apphcant testified that Gantt was the only
counsel the fact that Gantt would-testify. aga.mst her and the antlclpated effect of h1s testlmony on.
N _her case.-She testified that trial counsel d1d not sufﬁclently address the mconsnstencles in Gantt’ :
S testunpny,—»as;Gantt had given mu!tlple statements to the mvestlgatmg ofﬁcers. | |
'iﬂ*— TEm ;fg_"ﬂﬁal'c&fnﬁi‘tt@tiﬁéd_lb:éfq‘ré‘-t}ﬁs Court that Gantt gave differént stat;:m-cents to ofﬁc_ers;'
- -~ upon “which"he cfoss-examined Gantt at trial. Campbell testified before this Court that Gantt - ‘
- ... .. - pleaded guilfy to his role in the underlying crimes, and testified égéixi‘s'txf)plicént, Williatﬁs,‘aha- S
Johnson. He testified that, at an officer’s suggestion, he s;ubsequently aliowed Gantt tb plead guil&
to voluntary manslaughter in exchange for his helpful testimony. He testified that Gantt gave three
different statements to officers, which were all different to an extent. He testified that, in Gantt’s
| first statement, Gantt denied having any involvement in the crimes; that in his second statement,
he admitted to having some involvement; and that in his third, he confessed to his involvement
and took officers to the victim’s body.

This Court finds that Applicant has failed to prove that there was any deficiency in trial

counsel’s performance-with respect to alleged inconsistencies in witnesses’ statements. The only
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inconsistencies that Applicant has addressed in her argument or testimony were those in Gantt

statements to officers; to the extent that Applicant’s claim is meant to refer to any other witne

300 § vos Gbuy
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she has wholly failed to meet that burden, and has abandoned and waived those allegations. Ga:&tt”'"
gave multiple statements to law enforcement officers while the investigation was ongoing, ajfcg
those statements were all different, but they progressed in their admission of Gantt’s, and his co-

- " defendaiits'; culpability; Gantt also testified at Applicant’s tril. Triel Trah.'129-;75“'7198-204. Trial

o e gounsSél ieross-examiried Gantt ol hls multiple statements, and ehclted testlmony from Gantt that
R — he had been under the mﬂuence of marijuana when he gave > his first statement and had mcluded_

LT false detailssin that statement.-Trial Tran. 164-175. Tnal counsel argued in closmg that Gantt was - -

T T anythmg ‘additional that trial Gounsel should have done that he d1d not do or that there was anything
= T ““that trial counsel did-that he shiciald not have done. Therefore, Apphcant has not satlsﬁed the ﬁrst

prong of Strzckland

s7 T mTo 20T This Court finds that: Apphcant has failed to prove that there isa reasonable hkehhood that
~ the outcome of trial would have been different but for the alleged _deﬁciency in trial counsel’s
performance. As already mentioned, the jury heard testimony about Gantt’s multiple statements to
ofﬁeers and still found his testimony and statements, or at least the parts that constituted evidence
of Applicant’s guilt, credible. Applicant has not proven that any further argument or cross-
examination from trial counsel would have hati an effect on the jury’s verdict.
_This Court finds that Applicant has failed to prove that trial counsel was constitutionally
ineffective in'his handling of inconsistencies in the witnesses’ statements because Applicant has

failed to prove that there was any deficiency in trial counsel’s performance and because she has
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failed to prove that there was any resulting prejudice. This claim is denied and dismissed wi

prejudice,

Applicant’s claim that law enforcement officers threatened one of the witnesses that they wo
have the South Carolina Department of Social Services take her children if she did not tes

against Applicant.

03238 usBos
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Applicant raises a claim that law enforcement officers threatened to have the South

~ -Carolina Department of Social Services (“DSS”) take Lomax’s children if Lomax did not testify - .

TS aniiono gpainst Applieant.:ilf-_-that-fclaim' were to be cognizable under the 'Uniform Post-_Conviction B

ProcedureAct (“the Act”) S. C Code Ann, §§ 17-27-10 to 160 she has falled to prove that trial E ‘

- s ‘*"counsel's perfo]_’[nance was deﬁClent or that she was pfeJUdlced by it. 4

e fethists: consxdered ‘as. 4 -claim that trial counsel was meffectwe with respect to the

SR __a.llegatlon that law e enforcement officers threatened Lomax with DSS’ involvement, Apphcant

testlﬁed before th1s Court that she did not have personal knowledge as to any threats made agamst

Lliito oY omakdnd presented no argument in support of the claim. All-of the ev1dence that Apphcant put o

N "‘""oelorTﬁhfs"Couneoncermngth?e‘l*alm came through her cross-examlnatlon of trial counsel Trial

= =2 counsel-testified-that-he learned- of the alleged threat to Lomax at tnal and cross-exammed the

witnesses on it. When questioned about Lomax’s testimony at tnal, trial counsel testified that there -
is no indication from the transcript that Jeffrey, whom Lomax testified had threatened her, had
been a law enforcement officer, or that he had said anything about DSS or Lomax’s children. He

2

testified that he was not aware of any threats by an officer involving DSS.

2 Post-conviction relief is not the proper avenue for Applicant to raise a standalone claim that a
witness testified against her solely, or principally, because the witness was being threatened by
DSS? involvement. See Williams v. State, 378 S.C. 511,662 S.E.2d 615 (Ct. App. 2008); Fortune
v. State, 428 S.C. 545, 837 S.E.2d 37 (2019);

4 Although with regard to a threat made against Lomax by Jeffrey, and not the threat alleged in
this claim by Applicant, trial counsel did cross-examine the prosecution’s witnesses and discuss
the matter in his closing argument to the jury. Trial Tran. 126-27, 230-31, 233-36, 306.
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Campbell testified before this Court that Lomax had provided information to officers that g2

8 &

led them to Applicant. He testified that Applicant (falsely) tried to use Lomax as her alibi witness ;ziﬂ‘
: : - S5
with the officers. He testified that officers never suspected Lomax of having had any involvement g b
58

s

in the undetlying crimes. He testified that he was not aware of any testimony from Lomax that an
officer had threatened to report her to DSS if she did not testify against Applicant. He testiﬁed that

L Apphcant’s counsel and trial ¢ counsel are likely confusing Lomax with Martha Everett (“Everett”)

oz s mmother of Williagisohild; “whioiit Williams was trying t0 use as an alibi witness. He testified

“that an officer told Everett that Williams was in _|a11 and that she needed to think about her children -

.. = ==-because they would charge her- wrth a crime if they caught her lymg to them about Wllhams

[ whereabouts on the mghtaof the ‘murder. He testlﬁed that Everett kicked the ofﬁcers out of her

"her with her children. The transcript from erlrams trial was adrmtted asan exh1b1t, and Campbell

T pomted out the part. of trial-wherein-the issue was dlscussed with 1 respeet to Everett He testified

== %athe probablytdrd -not-discuss-the-threat agamst Everett with trial counsel because 1t was made

Applicant’s case.

Haigler testified before this Court that he was the second-chair prosecutor at Applicant’s
trial. He testified that he had no knowledge of any threats from officers that they would have DSS
| take Lomax’s children. He remembered that Jeffrey made threats to Lomax, and when asked at

trial 1f anyone else had threatened her, she answered in the negative.
. This Court finds that Applicant has failed to prove that a law enforcement officer
threatened Lomax that DSS would take her children if she did not testify against Applicant.

Applicant did not present any evidence in support of the claim except through trial counsel. Trial
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counsel had some knowledge that an officer had allegedly threatened someone, but when pressed
on the matter, he revealed that he was not sure of the particulars. Campbell’s credible testimony,
which was corroborated by the transcript from Williams’ trial and by Haigler’s credible testimony,

proves that it was actually Everett, not Lomax, whose children had been the subject of a comment

~ from officers, which was in the context of their investigation into Williarns’ involvement in the - -

- crimes. Everett-did not testlfy at Applicant’s trial. Lomax testlﬁed that Jeffrey went to her home

- ==rand threatened her ‘with a gun to stop talklng to the officers, but she also testlﬁed that no one but

= effrey. had threatened her. Tnal Tran 126-27. There was apparently connection between Jeffrey

£9/d) 000 5 us.apuy
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- - and Applicant,-as ofﬁcers ‘had recordmgs of Apphcant talkmg to Jeﬂ'rey on the phone and knew

that he “had: deposited -money- into- Apphcant’s account at the Ja11 Tnal Tran 235. Appheant

- testified before this Court that, on one of her recorded phone calls_wtth Jeffrey, she told _Jeffrey -

.. that she loved him; This Court finds that it is more credible that Everett, not Lomax, was the subj ect
Sz of—_th_e‘_thr:eat?that‘Applicant’brought ‘up. Since some time has paSsed since 'Applicant’s tnal and_

— mere—ls—somenpassmg—smulanty between the threats made agamst Lomax "and Everett .any

DanalT -—;confusron-otl':the%twoAls's'ue‘siron’—itﬁal’- counsel’s part is understandable and does_not establish™ ‘_anyj f }

proof entitling the Applicant to relief.

This Court finds that Applicant has failed to prove that there was any deficiency in trial
counsel’s performance. Applicant has presented no argument that trial counsel did something that
he ought not to have done or that he failed to do something that he should have done. The officers’
threat against Everett gave trial counsel no basis upon which to object or move before the trial
court during‘ Applicant’s trial. Applicant has, therefore, failed to satisfy the first prong of

Strickland. Likewise, Applicant has presented no argument that there is a reasonable likelihood

22 of 23

.



that the outcome of trial would have been different but for an alleged deficiency in trial coun

performance, thereby failing to satisfy the second prong of Strickland.

#3076 uokiaputs
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This Court finds that Applicant has failed to prove that trial counsel was constitution;ii@

9/

- 3 . . - - . 13 M
ineffective with regard to Applicant’s allegation that Lomax testified against Applicant aftéf

having been threatened by law enforcement officers because Applicant has failed to prove that

TS Tegulting prejudlce Tms c1a1m is demed and dlsrmssed with preJudlce
SRR | CONCLUSION

e e T T ;Based -on all the-foregoing; thls Court finds that Applicant has not proven any constitutional

.-~ violations ot-depnvatlons that would require this Court to grant her application for post-conviction
. .:;;-,_ rellef Therefore this application is demed and dismissed with prejudlce 4
IT IS THEREFORE ORDERED:

B -__;_h_p._l. :-72..21. ‘This application for post-conviction relief is denied and dismissed with
prejudice; and V

" -7.27 77 2. Applicant shall remain in the custody of the State within the South

o Carolina Department of Corrections. ’

AND IT IS SO ORDERED this __// T sayot UG usT ,2022.

Ll 2 ;d»é-,,———
William P. Keesley
Presiding Judge
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