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*#** EXTERNAL EMAIL: This email originated from outside the organization. Please exercise caution before clicking any links or opening attachments. ***

Dear Mrs. Kitchings: Attached hereto please find Respondents’ Reply to Petition for Rehearing and Proof of Service in regard to the referenced matter. Should you require anything further, please let me know.

Kind regards, Daniel

Daniel L. Draisen. Esq.
Attorney
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****The information contained in this email is for informational purposes only. This email communication does not create an attorney-client relationship between the firm and the recipient, and is not legal advice. Legal advice must be tailored to the specific circumstances
of each case, and the contents of this email are not a substitute for legal counsel. Do not take any action in reliance on the contents of this email without seeking the advice of counsel.

This electronic communication and any attachment(s) are intended only for the person or entity to which it has been sent. Since the message originated or is associated with a lawyer or law firm, it may contain information that is confidential and that is subject to attorney-
client privilege, as well as work product protections. If this message has been received by someone other than the intended recipient, you are requested to immediately notify us by replying to the message and deleting it from your computer. Further, you are advised that
any dissemination, copying or distribution of this message, or anything associated with this message, is strictly prohibited.****

From: Court Of Appeals Filings

Sent: Tuesday, August 23, 2022 9:00 AM

To: Don Smith <attorneydonaldsmith@gmail.com>; Court Of Appeals Filings <ctappfilings@sccourts.org>

cc rg; Daniel Draisen com>; rg; kirstenn0118@gmail.com; Kathy Ursone i m>; Falin, Lynn <LFali org>
Subject: RE: SC Court of Appeals: Ex Parte Smith ( Battersby v. Kirkman) (2020-000070)

Dear Counsel
The Court has received your filing. A stamped copy is attached for your records.
Thank you.

From: Don Smith <attorneydonaldsmith@gmail.com>
Sent: Tuesday, August 23, 2022 12:43 AM

To: Court OF Appeals Filings <ctappfilings@sccourts.org>
e g m; org; kirstenn0118@gmail.com; com; Falin, Lynn <LE: ts.org>
Subject: Re: SC Court of Appeals: Ex Parte Smith ( Battersby v. Kirkman) (2020-000070)

**+ EXTERNAL EMAIL: This email originated from outside the organization. Please exercise caution before clicking any links or opening attachments. ***
Dear Ms. Kitchings:

Please find attached a Certificate of Technical Difficulties, Adobe Error, revised Form 8 letter relating to the Petition for Rehearing which was submitted along with the Form 7 in the previous email. | am refiling the documentation already filed due to the technical difficulties. | thank you in
advance for filing these documents on my behalf.

Sincerely,
Don Smith

On Tue, Aug 23, 2022 at 12:00 AM Don Smith <attorneydonaldsmith@gmail.com> wrote:

On Wed, Aug 10, 2022 at 10:44 AM Burns, LaToyla <lburns@sccourts.org> wrote:

Dear Counsel,
Attached in this email is correspondence from the Court of Appeals.

Do not respond to this email. Send all c to org

Respectfully,

Appeals Specialist
SC Court of Appeals
1220 Senate Street
Columbia, SC 29201
803-734-1890/0ffice
803-734-1839|Fax

www.sceourts.orgWeb

~~~ CONFIDENTIALITY NOTICE ~~ This message is intended only for the addressee and may contain information that is confidential. If you are not the intended recipient, do not read, copy, retain, or disseminate this message or any attachment. If you have received this message in
error, please contact the sender immediately and delete all copies of the message and any attachments.

Donald L. Smith

Attorney Office of Donald Smith

122 N. Main St.

Anderson SC 29621

Telephone: (864) 642-9284

Facsimile: (864) 642-9285
rneydonaldsmith@gmail.com

Donald L. Smith

Attorney Office of Donald Smith

122 N. Main St.

Anderson SC 29621

Telephone: (864) 642-9284

Facsimile: (864) 642-9285
rnevdonaldsmith@gmail.com


mailto:daniel@Injuredsc.com
mailto:ctappfilings@sccourts.org
mailto:attorneydonaldsmith@gmail.com
mailto:steve@krauselaw.org
mailto:debra@krauselaw.org
mailto:kirstenn0118@gmail.com
mailto:kathy@Injuredsc.com
mailto:LFalin@sccourts.org
mailto:daniel@injuredSC.com
mailto:attorneydonaldsmith@gmail.com
mailto:ctappfilings@sccourts.org
mailto:steve@krauselaw.org
mailto:daniel@injuredsc.com
mailto:debra@krauselaw.org
mailto:kirstenn0118@gmail.com
mailto:kathy@injuredsc.com
mailto:LFalin@sccourts.org
mailto:attorneydonaldsmith@gmail.com
mailto:lburns@sccourts.org
mailto:ctappfilings@sccourts.org
http://www.sccourts.org/
mailto:attorneydonaldsmith@gmail.com
mailto:attorneydonaldsmith@gmail.com

‘Martindale-Hubbell
e o
T




Super Lawyers
Daniel L. Draisen




THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM ANDERSON COUNTY
Court of Common Pleas
R. Lawton Mclntosh, Circuit Court Judge

Case No.: 2015-CP-02-00667
Appellate Case No. 2020-000070

Ex Parte: Donald L. Smith,..........ooooiiiii Appellant,

In Re: Greg Battershy, . ...o.vviiiii i Plaintiff,

J. Kirkman Moorhead, Krause, Moorhead
& Draisen, P.A., Allstate Insurance Company,
and Allstate Northbrook Indemnity Company,............cooevviiiiiiiiiiiinninneanennn Defendants

of whom:

J. Kirkman Moorhead and Krause, Moorhead
& Draisen, P.A. are, ... ..o Respondents.

REPLY TO PETITION FOR REHEARING AND SUGGESTION FOR
REHEARING EN BANC

COME NOW the Respondents in the above-captioned matter and reply to Appellant’s
Petition for Rehearing and Suggestion for Rehearing En Banc as follows:

Respondents incorporate, as if fully set forth herein, all of the allegations and arguments
made in their Motion to Dismiss Appeal and Final Brief of Respondents previously filed in this

matter.





l. The Court has not overlooked or misapprehended the facts or the law applicable to
this matter.

In his Petition for Rehearing, with regard to the facts pertinent to the case, Appellant merely
rehashes the same factual assertions and arguments that have been made throughout this appeal.
The additional (or new) assertions made by Appellants appear to be allegations of judicial
misconduct lodged against the trial court. Appellant seems to say that not only did the Defendant
and Respondents conspire against Appellant’s client and Appellant, but that the trial court was an
active participant in the conspiracy, a co-conspirator, and that everyone was out to get them.
Respondents, frankly, do not quite know how to respond to such unsupported allegations other
than to state that they are preposterous.

The fact that Appellant’s client went forward with a trial against Respondents’ client and
ultimately obtained a verdict against her does not in any way support Appellant’s assertions that
Respondents “conspired” with the client by filing her lawsuit. That is, such fact does not in any
way prove that the filing of the lawsuit by Respondents on behalf of their client was “the joining
of two or more persons with the express purpose and intent to cause another harm.” Were this to
be the law in South Carolina, every lawyer representing a client would, by accepting representation
of the client and filing a lawsuit, potentially be a party to a “conspiracy” if ultimately the client’s
case is not successful. The law is clear that an attorney may be held liable for conspiracy where,
in addition to representing his client, he breaches some independent duty to a third person or acts
in his own personal interest, outside the scope of his representation of the client; Stiles v. Onorato,
318 S.C. 297, 300, 457 S.E.2d 01, 602 (1995). There are no facts or evidence that show

Respondents did so in the instant case.





In determining whether sanctions are appropriate in the instant case, the Court reviews the

decision to award sanctions, as well as the terms of those sanctions, under and abuse of discretion

standard; Atl. Coast Builders, 394 S.C. at 104, 713 S.E.2d at 654. The trial court’s factual findings,

as determined by this Court, are supported by the record. As a result, the trial court did not abuse

its discretion by imposing sanctions against Appellant.

The Court has not overlooked or misapprehended the facts or law applicable to this matter.

As such, Appellant’s Petition for Rehearing should be denied.

September 4, 2022
Anderson, South Carolina

Respectfully submitted,

s/Daniel L. Draisen

DANIEL L. DRAISEN (SC Bar# 13536)
THE INJURY LAW FIRM, PC

2006 North Main Street

Anderson, South Carolina 29621

(864) 888-8887

(864) 401-8233 facsimile
daniel@injuredSC.com

and

s/Steven M. Krause (w/permission)

STEVEN M. KRAUSE (SC Bar# 3571)

LAW OFFICES OF STEVEN M. KRAUSE, P.A.
207 E. Calhoun Street

Anderson, South Carolina 29621

(864) 225-4000

steve@krauselaw.org

ATTORNEYS FOR THE RESPONDENTS
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM ANDERSON COUNTY
Court of Common Pleas
R. Lawton Mclintosh, Circuit Court Judge

Case No.: 2015-CP-02-00667
Appellate Case No. 2020-000070

Ex Parte: Donald L. SMIth,. ... e, Appellant,

InRe: Greg Battershy, ... ..o Plaintiff,

J. Kirkman Moorhead, Krause, Moorhead
& Draisen, P.A., Allstate Insurance Company,
and Allstate Northbrook Indemnity Company,.........ccoovvviiiiiiiiiiiiiiieienannnn Defendants

of which:

J. Kirkman Moorhead and Krause, Moorhead
& DFAISEN, P AL AI, ..ttt Respondents.

PROOF OF SERVICE

| hereby certify that | have served the Reply to Petition for Rehearing and Suggestion for
Hearing En Banc on Donald L. Smith, Esq., Appellant (and attorney for the Appellant), by
depositing a copy of same in the United States Mail, postage prepaid, on September 4, 2022
addressed to Donald L. Smith, Esg., 122 North Main Street, Anderson, South Carolina, 29621.

s/Daniel L. Draisen

DANIEL L. DRAISEN (SC Bar# 13536)
2006 North Main Street

Anderson, South Carolina 29621

(864) 888-8887

daniel@injuredSC.com

ATTORNEY FOR THE RESPONDENTS







