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STATEMENT OF ISSUE ON APPEAL

I The Trlal Court erred in admlttmg witness 1nt1m1dat10n evidence where the State d1d
not link such eV1dence to Appellant Green. - .. - R e

II. Appellant Green was entltled toa new trial where the Trial Court ‘adrhitted into

-, evidence a statement 1mpllcat1ng Green made by a non-testifying alleged accomphce



STATEMENT OF THE CASE

On December 15, 2011, Andre Green was indicted by the Beaufort County Grand

Jury for (1) carjacking; (2) kidnapping; (3) armed robbery; and (4) unlawful ca.frying ofa

pistol. R.344-45; 347-52,

On April 23-25, 2012, a trial was held before the Honorable J. Derham Cole and a

jury. Tr. 1.  Green was represented by Donald C. Colongeli, and the State was

. represented by Patrick A. -Hali and Jéffréy Stephens. R. 1.

.On April 25, 2012,‘thé jury found Green guilty of carjacking and kidnapping. R.

281. The jury found Green not guilty for armed robbery and unlawful carrying of a

" pistol. Id.

Judgé Cole heard po‘st-trial rﬁotions on April 26, 2012, whicﬁ he denied. R. 323-
28. Judge Cole sentenced Green to a concurrent sentence of thirty years on the
carj%quing Iand kidnapp;ing charges, to be suspended upon the service of twelve years. - R.
285,1.10-286,1. 12.

Green timely served and filed his Notice of Appeal on May 3,2012.



ARGUMENT

L The Trial Court erred in admitting witness intimidation-evidence where the
State did not link such evidence to Appellant Green.

- One of the most contested issues at trial concerned the identity of one'of the two

perpetrators who carjacked and kidnapped Ijennis Boskey. '_Boskey testiﬁed that shortly

after the incident, he identified Appellant Green as Athe' personwho.held the gun and

: robbed himina photo hneup R. 120, 11— -121, 1 9., After a rneetrng between Boskey |
and Green Boskey determlned that Green was. not the second perpetrator R 122, 1. 7 —‘
123,15

’ - D,uring trial, the State improperly offered evidence of witness intimidation when

the evidence did not establish Green as the source of the intirnid'ation.' The State offeredq’ s

eV1dence that Boskey recelved threatenlng phone calls from an Atlanta area code

“ 124, 1 6-125,1.17; 134, 1. 9140, 1. 10.

In its closrng statement, the sohcltor argued the following to thel jury: '

L Couple ‘of weeks after th1s happens the phone calls start ‘Person. says on '

L. the phone We need you to drop these charges Are you. going to-do it or -

not?

Then, we get to the day that Andre Green was arrested. About two hours
~after Dennis Boskey finds out that Andre Green's been arrested, he gets a
: phone call. Andin that phone call, he s told and I quote:

You know they've picked that boy - - they ve picked that boy up for what
you did. Man, you better go down and-drop those charges, or you going
to have some serious problems with you and your family.

That was on the audio that you heard yesterday. But yet, we had
somebody here in court, Mr. Boskey, in court yesterday, who would not
identify Andre Green as the person that did this to him. Obviously, he
was be1ng threatened. :

R. 228, 11. 4-19.



493 S.E.2d 854 (1997) Accordmgly, Green is entrtled toa new trral

Witness intimidation evidence is admissible to show a consciousness of guilt only

if such evidencc can be linked to the defendant. State v. Edwards, 383 S.C. 66 72, 678

S.E.2d 405, 408 (2009); Mincey v. State, 314'S.C. 355, 444 S.E.2d 510 (1994)

e e - —

Here the State made no effort to- connect the phone calls recerved by Boskey to

Green. - The State never obtained Boskey's phone records to determine from who or

where the calls were comrng R 153 1.24 - 159, 1. 15;-206, 1. 11 —208 1. 17. Sergeant

N

hMassey, the 1nvest1gat1ng ofﬁcer testified that the phone calls could have been made by

anybody R. 208, 11 16- 18.

1

The wrtness 1nt1m1dat10n evidence was 1mproperly admrtted because there was.

nothrng to connect the ‘alleged threats with Green. : See State v. Barroso 320 S.C.-1, 20-

23, 462 S. E 2d 862, 874- 76 (Ct. App 1995) rev’d on other grounds by 328 S.C. 268

\

! The issue may be a matter more appropriately addressed by the post-conviction relief .

procedures-set forth in S.C. CODE ANN. § 17-27-10 et al.
: .



<L Appellant Green was entitled to a new trial where the Trlal.Court admitted
into evidence a statement implicating Green made by a non- testifymg alleged
accomplice : .

During trial, the State played a redacted video of an interview conducted by

ta

Sergeant Massey ‘of Gr-een. ’R. ll97, L11- 202.. L'. 18 During pre-trial mot1ons the trial
court ordered the State to'redaet any referenees to Green's prior criminal h1‘story or to any
statements attributable to Brandon Parker, the accompllce 1n the alleged carJacking and
kldnapping R.36,1.25- 42 1. 21. ' |
At the post-trial motion hearing, defense counsel for Green} argued for a new trial
on the groiind that':the?vid'leo contained aiqilestioni by Sergeant Ma‘sse’ylto Green on "why
would Brandon Parker, who was charged with the'i exact same ‘char’ges,'say'that'yon were -
the one with him and did these things'too: ‘Wha't vvolild be his motive to lie?" | R 328, 11. "
io-,1'7. | N " o
| [Aldmission of a statement made by a non- testifying co- defendant and L

| . Timpllcatln;g the defendant vrolates the Confrontat1on Clause and is inadmissible." State

":’v Holmes 342 S.C. 113, 118 536 S E. 2d 671, 673 (2000) Brandon l)arker did not

'test1fy at trial and therefore, Green had no abihty to questiOn Parker on his‘ statement that

“ Green was involved inthe carja'cking'and kidnaﬁping. The jury should not have heard

" this evidence, and Green is entitled to a new trial 2 . o o '

? This issue may also be a matter more appropriately addressed by post-conviction relief.

7



CONCLUSION

Based on the forégoing argument, Appellant Andre Green’s conviction should be
reversed and remanded for a new trial.

'Respectfully submitted,

| C,C7/*

Carmen V. Ganjehsani
Appellate Defender

ATTORNEY FOR APPELLANT

‘This 28th day of May, 2013.
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. PETITION TO BE RELIEVED AS COUNSEL

Counsel for Andre Green states:

1. She is Appellate Defender for the South Carolina Office ;)f Appellate
, Defense; and was appointed to represent appellant. o

2. She has reviewed the record .6f appellant’s trial before Judge J. Derham Cole,
W_hich was held on April 55, 2012, and, in. her 'opinion, tﬁe appeal is without legal merit

sufficient to warrant a new trial.

3. - She has, pufsuant' to Anders v. California, 386 U.S. 738, 87 S.Ct. 1396
(1967), briefed the arguéble legal issues which arose during the course of the trial.
WHEREFORE, she asks the Court to relieve her as counsel for Andre Green.

Respectfully submittéd,
Carmen V. Ganjehsani
Appellate Defender

ATTORNEY FOR APPELLANT

This 28th day of May, 2013.
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DESIGNATION OF MATTER TO B_E
INCLUDED IN RECORD ON APPEAL

Appellant proposes the followmg be included in the Record on Appeal
(l)_ True—bllled 1ndlctments
2 Entire transcript of trial held Apr11 23-25,2012;
(3)' -Entire transcript of hearing held April 26,2012; and -
(4) . Sentencing sheets. ‘

I certify that this designation contains no matter which is irrelevant to this appeal.

May 28th, 2013
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| Appellate Defender
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Division of Appellate Defense
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Columbia, SC 29211-1589
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Attorney for Appellant -



. CERTIFICATE OF COUNSEL

The undersigned certifies that to the best of my ability this Anders Brief of
Appellant complies with Rule 211(b), SCACR, and the August 13, 2007, order from the
South Carolina Supreme Court entitled “Interim Guidance Regarding Personal Data
Identifiers and Other Sensitive Information in Appellate Court Filings.”

May 28" 2013 _

‘Carmen V. Ganjehsani
Appellate Defender

S.C. Commission on Indigent Defense
Division of Appellate Defense
1330 Lady Street, Suite 401
+ Post Office Box 11589
Columbia, South Carolina 29211-1589
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The nndersigned attorney hereby oertiﬁes that a true copy'of the Anders Brief of Appellant "

' Aand Desrgnatron of Matter in the above referenced case has been served upon Salley W Elhott -

Esqurre at the Rembert Dennrs Burldrng, lOOO Assembly Street Room 519 Columbla SC 29201 .

| and a copy. of the Anders Brref of Appellant and Desrgnatron of Matter and Record on Appeal have
been served on Andre Green #283773 at L1eber Correctronal Instrtutron this 28th day of May,’
2013. | |
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- Carmen V. Ganjehsani
Appellate Defender
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SUBSCRIBED AND SWORN TO before me
this 28th day of May, 2013.
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