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THE STATE OF SOUTH CAROLINA
IN THE SUPREME COURT

APPEAL, FROM GREENVILLE COUNTY
Court of Common Pleas

G. Edward Welmaker, Circuit Court Judge

Case No. 2012-CP-23-0185

ALFONSO BERNARD RICHARDSON Appellant
vSs.
THE STATE OF SOUTH CAROLINA Respondent

NOTICE OF APPEAL

N M

ALFONSO BERNARD RICHARDSON appeals the order of the Honorable G.
Edward Welmaker Filed onog;‘—otng'—/ 2], 22009

e
Other Counsel of Record: AL e OO = ; 29 18,4
' Alfonso Bernard Richardson #271264 '
Karen C. Ratigan McCormick Correctional Instltutlon
S.C. Attorney General’s Office - 386 Redemption Way
P.O. Box 11549 McCormick, S.C. 29899

Columbia, S.C. .29211-1549
(803) 734-3737
Attorney for Respondent



THE STATE OF SOUTH CAROLINA
IN THE SUPREME COURT

) APPEAL FROM GREENVILLE COUNTY
. ' Court of Common Pleas

G. Edward Welmaker, Circuit Court Judge

Case No. 2012-CP-23-0185

ALFONSO BERNARD RICHARDSON Appellant
vs.
THE STATE OF SOUTH CAROLINA Respondent

CERTIFICATE OF SERVICE

I, Alfonso Bernard Richardson, in the above-captioned action. Regular
communication by mail exists throughout the state of South Carolina and
_that this is a proper circumstance of service by mail. I have this day
served a copy of the ™“Notice of Appeal and Petition for Writ of
Certiorari” in the above-captioned matter on the following Person(s) by
depositing same in the United States mail, postage prepaid:

R E R

Paul B._ﬁicken§imer. Karen C. Ratigan

Greenville County Clerk of Court Assistant Deputy Attorney General
305 E. North Street: ... Post Office Box 11549 ‘
Greenville, S.C. 29601 Columbia, S.C. 29211

S.C. Commission of Indigent Defense . South Carolina Supreme Court

Post Office Box 11433 Post Office Box 11330 ‘
Columbia, S.C. 29211 Columbia, S.C. 29211

Dated: M[_l\_/ 07.‘3/0,3 QA&J@@ZW@ZQ

| Al fonso Bernard Richardson



THE STATE OF SOUTH CAROLINA
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ALFONSO BERNARD RICHARDSON

Appellant
vs.

THE STATE OF SOUTH CAROLINA Respondent

PETITION FOR WRIT OF CERTIORARI
'PURSUANT TO RULE 243(c) SCACR

Dated:

wWlan % A, Q0% Al fonso Bernard Richardson

SCDC No 271264

McCormick Correctional Institution '
386 Redemption Way '
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ISSUE ON APPEAL:

WHETHER INEFFECTIVE ~ASSISTANCE IN AN “INITIAL-REVIEW  COLLATERAL
PROCEEDING” ON A CLAIM OF INEFFECTIVE ASSISTANCE AT TRIAL MAY PROVIDE
“SUFFICIENT REASON” TO EXCUSE A PROCEDURAL DEFAULT IN A PCR PROCEEDING?




STATEMENT OF THE CASE:

This matter ‘comes before this Court by way of an application for
Post-Conviction Relief (PCR) filed January 12, 2012. Respondent made its
return on July 13, 2012, requesting the application be summarily dismissed
based upon the expiration of the statute of limitations and the
presumption against successive PCR applications. The Court of Common Pleas
issued a Conditional Order of Dismissal signed July 19, 2012 and filed
July 25, 2012, provisionally denying and dismissing this action, while
giving applicant twenty (20) days from the date of service of said order
in which to show why the dismissal should not become final. Applicant
received said order on August 10, 2012 in a document captioned
“Applicant’s Reply to Respondents Motion to Dismiss and Conditional Order
of Dismissal” filed on August 28, 2012. Applicant argued that his attorney
that represented him at his Initial Review Collateral Proceeding failed to
safeguard his right to appeal. Applicant argued that PCR attorney at his
Initial Review Collateral Proceeding failed to object to portions of the
Respondent’s proposed Order of Dismissal and then failed to_file a Motion
to Alter or Amend Judgment Pursuant to Rule 59(e) S.C.RiC. P" T

The Court of Common Pleas, after reviewing the Appllcanﬂfs response
to the Conditional Order of Dismissal, found that a sufflclent reason was
not shown why the Conditional Order of Dismissal should nét " become ‘final.
The Court held in its final order the contention that prior PCR counsel
was ineffective 1is not per se a “Sufficient Reason” warranting a
successive PCR application under §17-27-90. The Court denied and dismissed
the application with prejudice. Applicant then filed a Motion to Alter and
Amend Judgment arguing that the Court of Common Pleas reasoning conflicts
with that of the United States Supreme Court in Martinez v. Ryan U.S. -
(2012) . This Motion was denied and now Applicant seeks Writ of Certiorari
on the aforementioned issue.




ARGUMENT ON APPEAL:

‘I
INEFFECTIVE ASSISTANCE IN AN “INITIAL-REVIEW COLLATERAL PROCEEDING” ON A
CLAIM OF INEFFECTIVE ASSISTANCE .AT TRIAL MAY PROVE “SUFFICIENT REASON” TO

EXCUSE A PROCEDURAL DEFAULT IN A PCR PROCEEDING.

During the evidentiary hearing on Applicant’s PCR Application which
convened on March 20, 2008, the Appellant testified that approximately one
(1) month before he 'pled guilty the Solicitor’s office added Jeremiah
Hicks to their witness list on the day of the plea hearing. The Appellant
testified that he had not seen Hicks’ statement and Plea Counsel said they
could not get a copy of it. The Appellant stated he pled gquilty because
the State had not provided a copy of Hicks’ statement. The Appellant
testified that he asked Plea Counsel the day of the plea hearing for a
continuance in order to further investigate 'Hicks’ statement and Plea
Counsel said nothing. The Appellant stated he pled guilty after Counsel
led him to believe that he would not receive a fair trial.

In the PCR Court’s Order of Dismissal, the PCR Court addressed this
issue as follows: ‘

“"This Court finds the Applicant has failed to meet his burden of
proving Plea Counsel in any way. mishandled the situation concerning
Jeremiah Hicks. Plea Counsel testified he was aware well in advance of the
plea hearlng that there was no written statement from Hicks, but that he
had seén the* notes from the police officer’s interview with him. This
Court notes® ‘these “notes” were admitted at the evidentiary hearing as
Applicant’s Exhjbit-1. The Court finds Plea Counsel discussed the contents
of the officer’s notes with the Applicant, and knowing this information,
the Applicant chose to make a free and voluntary guilty plea.” See page 7
of PCR Order of Dismissal.

Appellant argues that the testimony heard at the PCR hearing from
Plea Counsel contradicts the PCR Court’s findings of fact. The factual
findings above are not only inaccurate but very misleading and prejudicial
to Appellant because a reviewing Court could be misled by them, and PCR
Counsel had an obligation to file a Rule 59(e). The true and accurate
version .of the facts concerning this Jeremiah Hicks incident is clearly
reflected in the record transcribed at the PCR hearing which 1is as
follows: '

Q: Now, Mr. Richardson has testified about this alleged statement from a
Jeremiah Hicks. Can you fill us in on what you recall about that?



A: As I recall, we didn’'t know about Jeremiah Hicks until late in the
game, until December of 04. Apparently he was another inmate who had
overheard Alfonso making certain admissions or confessions that
Alfonso had made about commlttlng the crime. That was a big problem
we had in the case. And so we asked for a copy of Mr. Hicks’
statement. We received a letter back from Mr. Moyer that he had not

. given a written statement, but they did give us copies of the
~, officer’s notes from his interview with Mr. Hicks.

Q: Did you share that with Mr.. Richardsoﬂ when you found out there was
no statement?

A: I don't know if I did. I think I probably got that right.before the
trial. I don't remember. So I'm not sure if we discussed that
statement or not because I got it right at the end. And then. instead
of going to trial the next morning, we entered: into these plea
negotiations.

Q: Mr. Richardson testified that up and including the day of the plea
you were actively telling him, we are trying to get the statement and
we can’t get the statement. Does that sound accurate to you?

A: No, I don’t think it was exactly like that. I think I probably told
him that I have asked for it and have not received it yet.

(Andrew Mackenzie - Direct by Ms. Ratigan. PCR Transcript p. 46 lines
20-48 line 1)

It is very clear from the sworn testimony of Plea Counsel, that
contrary to what the PCR court found, the facts are that: (1) Plea Counsel
was not well  awpre in advance of the plea hearing that there was no
written “*statément. - (2) Plea Counsel was uncertain whether or not he
discussed thd" contents of the officer’s notes with the Appellant as a
matter of fagt. .On»page 68, lines 20-25, Plea Counsel was pretty candld in
stating that he did not discuss these notes with him:

A: But you know, on the morning—I had gotten some new evidence in at the
last second. On the morning of the plea we didn’t discuss the
evidence so much as we were ironing out the plea agreement, which was
totally unexpected. So I may not have discussed that with him.”

(Andrew Mackenzie - Cross by Mr. Gibson. PCR Transcript p. 68 lines
20-25)



In light of the foregoing testimony that was given at the PCR hearing
by PCR Counsel, there is no probative evidence to support the PCR Court’s
findings of fact. The record clearly contradicts the PCR Court’s findings
and PCR Counsel was ineffective under the standard of Strickland wv.
Washington 466 U.S. 668 (1984) for failing in his obligation to bring
thedse erroneous findings to the attention of the PCR Court and by PCR
Counsel’s deficient performance inasmuch as the issue of ineffective
assistance of counsel at trial had some merits, and Appellant was deprived
of a fair adjudication and process due to him by law.

Successive PCR applications are disfavored and the burden is on the
Appellant to establish that any new ground raised in a -subsequent
application could not have been raised by him in a previous application.
Aice v. State 305 S.C. 448 (S.C. 1991) Foxworth v. State 275 s.C. 615
(S.C. 1984) In the past, our Supreme Court held the contention that prior
PCR Counsel was ineffective is not per se a “sufficient reason” allowing
for a successive PCR application under §17-27-90. Land v. State 274 s.cC.
243 (S.C. 1980) Also, in the past the United States Supreme Court held
that attorney errors in a post-conviction proceeding do not qualify as
sufficient “cause” for a default. Coleman v. Thompson 501 U.S. 722, 753-
754 (1991).

However, the United States Supreme Court, after being faced with the
question of whether inadequate performance of PCR Counsel during an
" Initial Review Collateral Proceeding constituted sufficient cause to
éxcuse a procedural default. The High Court agreed that it was and
consequently made modifications to its previous decision in Coleman.
Appellant argues that the Court’s reasoning is readily applicable here.

3 R

In Martipez v. Ryan 566 U.sS. + 132 S.Ct. 1309 (2012) the United
States Supremé Court: modified Coleman by recognizing a narrow exception:
“Inadequate aSsi%tance of counsel at Initial-Review Collateral Proceedings
may establish “sufficient reason” for a prisoner’s procedural default of a
claim of ineffective assistance at trial. The U.S. Supreme Court focused
its reasoning on the first occasion to wit a claim of ineffective
assistance of counsel at trial can be raised by the Applicant. The Court
identified these proceedings as “Initial Review Collateral Proceedings”, a
prisoner’s one and only appeal. In these cases...state collateral review is
the first place a prisoner can present a challenge to his conviction. This
makes the Initial Review Collateral Proceeding a prisoner’s one and only
appeal as to an ineffective assistance claim, and this may justify an
exception to the constitutional rule that there is no right to counsel in
collateral proceedings. Douglas v. California 372 U.s. 353, 357 (1963)
(holding states must appoint counsel on a prisoner’s first appeal.)




lneffective assistance claim in two Circumstances. The first is where the
state courts did not appoint counsel in the initial review collateral
proceeding for a claim of ineffective assistance of counsel at trial. The
second is where appointed Counsel in the initial review collateral
Proceeding, where the claim should have been raised was ineffective under
the standards of Strickland v. Washington 466 U.S. 668 (1984) . To overcome
the default 3 pPrisoner. must also demonstrate that the - underlying
ineffective assistance of counsel claim is g substantial one, which is to
Say that the prisoner must demonstrate that the claim has some merits,

In light of the standard established in Martinez, Appellant argues
that he can show that the PRC Counsel’s performance was deficient under
Strickland v. Washington 466 U.S. 668 (1984). PpCR Counsel has an
Obligation to review the PCR cCourt Order and file 2 Rule 59(e) scrcp

reasoning for those findings. see Pruitt v. State 423 S.E. 24 241 (s.cC.
1991) In addition to the Situation, when a Court fails to address on or
more PCR issues, a Rule 59 (e) motion may also be used when the PCR cCourt
Order contains an erroneous finding of fact. See Charleston Law Review
vol. 4 page 240. Appellant contends that he can also show prejudice from
PCR Counsel’s failure to fulfill his obligations. The Supreme Court here
has clearly said that a Rule 59(e) motion must be filed if issues are not
adequateky add?éggéd in order to preserve the issues for appellate review.
Marlar v. Stgte 653 5., 2d at 267 (S.C. 2007) 1In other words, PCR
Counsel’s faifﬁie“ﬂggl;file a Rule 59(e) motion not only deprives the
Appellant of - a* full adjudication on the merits of his ineffective
assistance at trial claim, but it also bars the Appellant from<receiving
appellate review on the issue. :

key witness being made available to him prior to the trial, his trial
would be unfair as he would be unable to brepare a defense.‘It is well

only attack the voluntary or intelligent character of his Plea by showing
ineffective assistance of counsel. Richardson V. State 310 s.c. 360
(1993). BAppellant has shown that " his underlying claim of ineffective
assistance of Plea Counsel had some merits.

6



- CONCLUSION:
This Court should grant Writ of Certiorari and allow further briefing of
the 1issue or in the alternative, this Court should grant Writ of
Certiorari and remand this case back to the lower Court for further
findings. ‘ o

Respectfully Submitted,

(Phzatro (R, (Nrale s 22130
Alfonso Bernard Richardson #271264
McCormick Correctional Institution
386 Redemption Way
McCormick, S.C., 29899
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59(e) SCRCP. This Court entered a Final Order of Dismissal in this PCR action on October 29, 2012,
which was filed November 21, 20]2. I have carefully reviewed the Applicant’s Motion, the Respondent’ s
Return to the Motion, and the relevant court rules and case law. The Applicant’s Motion is respectfully
DENIED.

ORDER INFORMATION
This order @ ends D does not end the case.
Additional Information for the Clerk :

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “N/A” in one of the boxes below, '

Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) (List amount(s) bélow)
$
$
$

If applicable, describe the property, including tax map information and address, referenced in the order-

L

SCRCP Form 4C (03/2013) Page 1



L

N e

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this
form may be addressed iy way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest
or additional taxable cosfs notfavailable at the time the form and final order are submitted to the judge may be provided to the

clerk. Notw torg/and re hegs should refer to the official court order for judgment details%/

Circuit Court Judge Judge Code Date

For Clerk of Court Office Use Only

. 2
This judgment was entered on the " ! day of , 20 and a copy mailed first class or

placed in the appropriate attorney’s box on this |Athday of Fp' 2012 o attorneys of record or
to parties (when appearing pro se) as follows:

Alonzo %W"JEOn Karen ’?&'H%n

M Cormick Correctional Inshddion _pt*‘}brm’-wl Gereval OFEce

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

CLERK OF COURT

Court Reporter:

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON
PAGE 1. :

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

SCRCP Form 4C (03/2013) Page 2
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STATE OF SOUTH CAROLINA

;
i@

) IN THE COURT OF COMMON PLEAS
) 2012-CP-23-0185
COUNTY OF GREENVILLE )
) -
Alfonzo Bernard Richardson, ) ZTaos 5
S.C.D.C. No. 271264, ) :’f —T 5
) EES
Applicant, ) AR s =
) FINAL ORDER OF DISMIS§1§’L";—Z‘; -
v ; el =
State of South Carolina, ) =R
)
Respondent. )
)

This matter comes before the Court by way of an application for post-conviction relief
(PCR) filed January 12, 2012. The Respondent made its return on July 13, 2012, requesting the
application be summarily dismissed based upbn the expiration of the statute of limitations and
the presumption against successive PCR applications.

Pursuant to this request, and after reviewing the pleadings in this matter and all of the
records attached thereto, this Court issued a Conditional Order of Dismiﬁsal signed July 19, 2012
and filed July 25, 2012, provisionally denying and dismissing this action, while giving the
Applicant twenty (20) days from the date of service of said Order in which to show why the |
dismissal should not become final. - Attached to this Final Order and incorporated herein by
reference is an Affidavit of Service dated August 10, 2012, serving the above-mentioned
Conditional Order of Dismissal on the Applicant.

In a document captioned “Applicants Reply to Respondents Motion to Dismiss and
Conditional Order of Dismissal” and filed August 28, 2012, the Applicant argues his attorney

from his first PCR hearing failed “to safeguard [his] right to appeal.” The Applicant argues his

by



PCR attorney failed ‘to object to portions of the State’s proposed order of dismissal and then
failed to file a post-trial motion after that order had been signed and filed.

This Court has reviewed the Applicant’s response to the Conditional Order-of Dismissal
in its entirety, in conjunction with the original pleadings, and finds a sufficient reason has not
been shown why the Conditional Order of Dismissal should not become final.

This Court notes the Applicant pled guilty and was sentenced on January 4, 2005 and the
South Carolina Court of Appeals dismissed the appeal on May 22, 2007. As this action was filed
on January 12, 2012, it.Was clearly filed outside the expiration of the statute of limitations. See
S.C. Code Ann. § 17-27:45(a) (Supp. 2003). This is the Applicant’s second application for post-
conviction relief. This Court notes successive PCR applicatiops are disfavored. See Land v.
State, 274 S.C. 243, 246, 262 S.E.2d 735, 737 (1980). This Court finds the Applicant had the
opportunity to litigate all issues related to his case at the evidentiary hearing for his first PCR

application on 'March 20, 2008. See Odom v. State, 337 S.C. 256, 261, 523 S.E.'2df753, 755

(1999) (“[Aln applicant is entitled to a full adjudication on the merits of the original petition, or

‘one bite at the apple.””).
This Court notes the Applicant’s contention that he received ineffective assistance of

counsel on his prior post-conviction relief application is not a ground for relief. There is no

constitutionél right to appointed counsel for collateral review of a conviction. Pennsylvania v.
Finley, 481 U.S. 551, 107 S. Ct. 1990 (1987). The Sixth Amendment right to effective
assistance of counsel does not extend to state post-conviction relief actions. Coleman v.
Thompson, 501 U.S. 722, 111 S. Ct. 2546 (1991). Therefore, “the contention that prior PCR

counsel was ineffective is not per se a ‘sufficient reason’ warranting a successive PCR
2

Iz



@

applicgtion under § 17-27-90.” Aice v. State, 305 S.C. 448, 451, 409 S.E.2d 392, 394 (1991).

IT IS THEREFORE ORDERED that, for the reasons set forth in this Court’s
Conditional Order of Dismissal, the PCR application is hereby denied and dismissed with
prejudice.

This Court advises the Applicant that he must file a notice of intent to appeal within thirty
(30) days from the receipt of this Order if he wants to secure appropriate appellate review. His

attention is also directed to Rules 203, 206, and 243 of the South Carolina Appellate Court Rules
for the appropriate proéedures to follow aﬂ/e)r ngtice of inte@ %ﬁasb_een timely filed.
AND IT IS SO ORDERED this “ f day of . ,2012.

bl

G.\Edward Welmaker
Chief Administrative Judge
Thirteenth Judicial Circuit

/ , South Carolina.
\—_—
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