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v. ORDER OF DISMISSAL

Statc of South Carolina,

Respondent.

o %
© o)

e SUPP\EMEC

post-conviction relief (PCR) filed August 27, 2020, The State {iled its return on December 17,
2020, requesting an cvidentiary hearing. Applicant filed an Amended Application onJune 2, 2022,
On June 16, 2022, an evidentiary hearing convened before the Honorable George M. McFaddin,
Jr. at the Florence County Courthousc. Applicant was present in the courtroom and represented
by Ola Johnson, Esquirc. Assistant Attorney General Danielle Dixon represented the State.
Applicant testilied on his own behalf, and the State presented testimony from Scott Floyd, squire.

Following a thorough rcview of the plea transcript and the testimony and evidence
presented at the evidentiary hearing, this Court finds Applicant has failed to meet his burden of
proof. Accozdingly, this Court denics relief and dismisses this application with prejudice.

PROCEDURAL HISTORY

Applicant is presently confined in the South Carolina Department of Corrections serving a
ten-year sentence. In August 2018, the Florence County Grand Jury indicted him for possession
with intent to distribute (PWID) cocaine base, PWID marijuana and PWID heroin (2018-GS-21-
1677). possession of heroin; trafficking methamphetamine, and possession of cocaine base (2018-

(3S-21-1679); and distribution of cocaine basc (2018-GS-21-1680).  Scott Floyd, Esquire.
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represented Applicant on these charges, and Solicitor Todd Tucker represented the State. Pursuant
to a negotiated ten-year plea, Applicant pled guilty to trafficking methamphetamine (2018-GS-21-
1679) and distribution of cocaine base, third oftensc (2018-GS-21-1680) before the Honorable
Edgar Dickson on October 3, 2019. In exchange, the State dismissed the remaining charges. Judge
Dickson accepted the plea, finding it was entered freely and voluntarily, and imposed concurrent
scniences of {en years’ imprisonment for cach offense. Applicant did not appeal.

STATEMENT OF FACTS

On April 11, 2018, narcotics officers with the Florence County Narcotics division utilized
a confidential informant (CI), who contacted Applicant to negotiate the purchase of cocaine basc.
Officers provided the CI $40 and outfitted him with audio and video recording devices. The CI
went to a hotel room and purchased .28 grams of cocaine base, which he later turned over to the

officers. Thereafler, the narcotics officers procured a scarch warrant {or the location and exceuted

it on April 18, 2018. During thcir scarch, they found cocaine base and almost 14 grams of

mcthamphetamine.  Applicant was inside the residence. During the investigation, officers had
received allcgations that Applicant was sclling out of that location.'

CURRENT APPLICATION

In his application for PCR, Applicant alleges he is being held in custody unlawfully for the
following reasons:
1. Inctlective assistance of counsel:
a. “I 10ld my lawyer [my co-defendant took ownership of some
of the drugs in the room] and he still informed me it was best

if' I pled to the 10 years but 1 really didn’t want 10.”

In his Amended Application, Applicant raiscd the following additional grounds:

"The remaining set of charges, which were nolle prossed. arose from an incident that occurred
April 2, 2018.
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Ineffective assistance of counsel;

1. Applicant was not advised of his constitutional rights to
include his right to conirontation, 1o a jury trial, or his right
to remain silent, and a as result he was unable to voluntarily
waive these rights and enter a plea.

2. Applicant’s counsel Scott Floyd failed to meet with
Applicant a sufficicnt number of times 1o properly review
the cvidence and discuss this case with applicant.

3. Applicant’s counsel failed to properly advise him regarding
the potential sentence he was [acing.

4. Applicant’s counsel Scott Floyd failed to advise Applicant
regarding his right to appeal.

5. Applicani’s eounscl Scott Flovd coerced Applicant into
cntering a guilty plea with statements he made to Applicant.

6. Applicant’s counsel Scott Floyd failed 1o review the State’s

cvidence with Applicant and failed to properly investigate
the facts of this case.

At the cvidentiary hearing, Applicant procceded on the allegations in the amended
application,

TESTIMONY PRESENTED AT THE EVIDENTIARY HEARING

Applicant testified he met with counscl twice but they did not review discovery and counsel
did not investigate or interview any witnesses. Applicant did not recall being advised of his
constitutional rights. When asked whether he voluntarily pled guilty, he replied, “T would not say
s0.” Applicant testilied he was confused about the potential sentence range because once he was
in the courtroom, the plea court indicated the range was zZero to thirty years. He testified he was
not advised of his right to appeal but would have wanted to appeal. Applicant maintaincd he “was
never guilty,” and he told the solicitor he was not guilty of the trafficking charge. Applicant
testificd he tald plea counsel he wanted a jury trial, but the plea ofler was ten years and he did not
want to serve thirty years {or a crime he did not commit.

On cross-cxamination, Applicant agreed his biggest concern was he belicved he was not

guilty of the tra['ﬁ'cking charge. Howcver, he acknowledged the State had cnough evidence to
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convict him. Fe also acknowledged telling the plea court he understood the constitutional rights
he was waiving. Applicant admitied plea counsel reviewed discovery with him the Thursday
before he pled guilty and told him he could plead guilty on I'riday or the tnal would start that
Monday. Applicant acknowledged he pled to a negotiated 10-year sentence, zind he knew what
the sentence would be when he pled guilty. He maintained he wanited a jury trial for the tratficking
charge and would have appealed that charge. When asked whether he recalled telling the plea
court he did not want a jury trial, he responded, “He coerced me into helieving I would not win,™

Plea counscl testified he had been practicing law since 1988 and exclusively practiced
criminal law. Hc was appointed to represent Applicant a day or two afier Applicant’s arrest and
represented him about 18 months before the plea. Plea counscl stated Applicant was initially out
on bond and they spoke at the August 2018 docket appearance.  He testified Applicant was
detained in Tennessee at one point during counsel’s representation. Counsel stated he attempted
to call Applicant in December 2018 but the number did not work. He also sent Applicant a letter
but did not get a response. In July 2019, Applicant returned to the detention center in South
Carolina. Plea counscl thought he met with Applicant in July 2019 and recalled mecting with him
in Scptember and October of 2019.

Plca counsel testificd the State had a video of the controlled buy and 1t looked like
Applicant in the video. He stated he explained to Applicant the State’s burden of proof and the
clements the State needed (o prove. Plea counscl was not aware of any defenses and Applicant
did not raise any. [ikcwise, Applicant did not ask plea counsci to investigate anything.

Plea counscl testified he engaged in plea nepotiations and discussed all offers with
Applicant. Ile testificd the State agreed to dismiss a sct of charges for PWII cocaine, marijuana,

and heroin, as well as another set of charges for failure to stop and possession of a controlled
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substance, and Applicant walked away with a clean slate.

Plea counsel testified Applicant was not interested in trial. Plea counsel testified he advised
Applicant of the constitutional rights Applicant would waive by pleading guilty, including the right
10 a jury trial, the right 1o confront witnesses, and the right to remain silent. Plea counscl averred
Applicant understood his rights. 1le also advised Applicant of the right to appeal. llc testificd
Applicant never requested an appeal, but if he had counsel would have filed the notice of appeal
and sent it to the Commission for Indigent Defense. Plea counscl testified they also discussed the
sentencing ranges and the fact it was a negotiated plea. Plea counsel stated he never threatened or
coerced Applicant to plead guilty, and it was Applicant’s decision.

On cross-examination, plea counsel reviewed the plea transeript and acknowledged the
plea court erroncously told Applicant the distribution of cocaine base charge carried zcro to thirty
years. However, counsel stated he had advised Applicant it carried ten o thirty years, Plea counscl
recalled taking discovery 1o Applicant when they met on Scptember 27. Plea counsel stated his
officc employed a private investipator; when asked whether ihc investigator could have talked to
others involved, counsel replied, “*Sure, but he said he wanted to plead.”

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the plea transcript in its entirety and has heard
the testimony at the PCR hcaring. This Court has further had the opportunity to obscrve the
witnesses presented at the hearing, closely pass upon their credibility, and weigh their testimony
finds Applicant has failed to carry his burden of proof. Applicant’s allegations were, at best,
conclusory, and Applicant failed to support his allegations. Below arc this Couwrt’s findings of

facts and corclusions of law as required by section 17-27-80 of the South Carolina Code (2017).
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Ineffective Assistance of Counsel
In a PCR action, an Applicant bears the burden of proving the allegations. Rule 71.1(c),

SCRCP; Butler v, State, 286 S.C. 441, 334 S.E.2d 813 (1985). An applicant alleging ineftective

assistance of counsel must prove “counscl’s conduct so undermined the proper functioning of the
adversarial process that the trial cannot be relicd upon as having produced a just result.™ Strickland
v. Washington, 466 U.S. 668 (1984); Butler, 286 S.C. at 441, 334 §.1.2d at 813.

The proper measure of performance is whether an attorney provided representation within
the rang of competence required in criminal cases. Courts presume counscl rendered adequate
assistance and made all significant decisions in the cxercise of reasonable professional judgment.
Butler, 286 8.C. at 441, 334 S§.1:.2d at 813. An aﬁplicanl must overcome this presumption to

receive relicf. Cherry v. State, 300 S.C. 115, 386 S.15.2d 624 (1989).

Courts usc a two-pronged test in evaluating allcgations of incffective assistance of counsel.
First, the applicant must prove counsel’s performance was defictent. Under this prong, attorney
performance is measured by its “reasonableness under professional norms.” Cherry, 300 S.C. at
117, 385 S.E.2d at 625 (citing Strickland). Second, an applicant must prove counsel’s deficient
performance prejudiced the applicant such that “there is a reasonable probability that, but for
counsel’s unprofessional errors, the result of the proceeding would have been different. Cherry.
300 8.C. at 117-18, 386 S.E.2d at 625. To prove prcjudicc following a guilty plea, an applicant

“must show that there is a reasonable probability that, but for counsel’s errors, he would not have

pleaded guilty and would have insisted on going to trial. Hill v. Lockhart, 474 U.S. 52, 59 (1985).
| Involuntary Guilty Plea
Applicant alleges he was ncver advised of the constitutional rights he was waiving, thus

rendering his plea involuntary. Applicant has not proved this allegation. Plea counsel credibly

!
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testificd he explained to Applicant the constitutional rights he was waiving, including his right to
a jury trial, his ﬁghi to remain silent, and his right to challenge the State’s evidence and confront
witnesses. Plea counsel further credibly testificd Applicant appeared to understand the rights he
was waiving. Finally, plea counsel credibly testificd he explained the sentencing ranges for cach
offensc to Applicant, as well as the fact it was a negotiated ten-year plea. This Court finds counset
was not deficient in this regard, Applicant has not shown prcjudice, and Applicant entered his plea
knowingly and voluntarily. Sece [{olland v. State, 322 S.C. 111, 113, 470 8.E.2d 378, 379 (1996}
(“To be knowing and voluntary, a plea must be entered with an awarencss of its consequences.”).
Thus, this allegation is denicd and dismissed with prejudice.
Alleged failure to meet with Applicant and review evidence

Applicant next contends plea counscel failed to meet with him a sufficient number of times
to properly review the evidence and discuss this case. Applicant has not proved this allegation.
Plea counsel testified Applicant was initially out on bond, and he spoke with Applicant at the
August 2018 docket appearance. Plea counsel later learned Applicant was incarccrated in
Tennessee at one point. He attempted to call Applicant in December 2018 but his number did not
work. He also sent a letter to Applicant but did not get a response. In July 2019, Applicant returned
10 the detention center in South Carolina, and plea counsel belicved he met with him in July and
recalled meeting with him in Scptember and October. Plea counsel testified he reviewed the
State’s cvidcncc with Applicant. This Court finds the foregoing testimony by plea counscl is
credible. This Court further finds any failure on plea counsel’s part to meel with Applicant more
was causcd by Applicant becoming detained or incarccrated in T'ennessee and failing 1o keep plea
counsel apprised of his contact information. Additionally, this court finds plea counscl met with

Applicant a sufficicnt number of limes to review the cvidenee and charges and prepare for the
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casc. Applicant has not shown plea counsel was deficient in this regard, nor has Applicant
demonstrated any resulting prejudice. Thus, this allegation is denied and dismissed with prejudice.
Alleged failure to properly advise Applicant of the sentence he faced

Applicant asscrts plea counsel was incffective for not properly advising him of the potential
sentencee he was facing. Applicant has failed to prove this allegation, Notably, the plea transcript
reflects this was a negotiated plea of ten years’ imprisonment for cach charge: thus, Applicant
knew exactly what sentence hic faced when he entered the plea.  Further, plea counscl credibly
testified he advised Apphicant of the ranges he faced for cach offense as well as the negotiated
sentence anc what that meant. Although the plea transcripl indicates the solicitor stated the
distribution charge carried zero to thirty years, plea counsel credibly testified at the PCR hearing
that he had advised Applicant of the proper sentencing range of ten to thirty years. Sce S.C. Code
Ann. § 44-53-375(B)(3) (providing a person guilty of distributing cocainc basc, third offensc,
“must be imprisoned for not less than ten ycars nor more than thirty years™). Based on the
foregoing, tkis Court finds Applicant has not shown counsel was deficient in this regard nor
demonstrated any resulting prejudice. Thus, this allegation s denied and dismissed with prejudice.

Alleged faiture to advise Applicant regarding his right to appeal

Applicant next contends counsel was infective for failing to advise Applicant of his right
to appeal. Applicant has failed to prove this allepation. Initially, this Court notes that absent
extraordinary circumstances - which are not present here—there is no constitutional requirement

that a defendant be informed of his right 1o appeal a guilty plea. Sce Turner v. State, 380 S.C. 223,

224, 670 S.1.2d 373, 374 (2008) (“Absent extraordinary circumstances, such as when there is
rcason 1o think a rational defendant would want to appeal (for example, because there arc

nonirivolous grounds for appeal) or when the defendant reasonably demonstrated an interest in
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appealing, there is no constitutional réquircmcnt that a defendant be informed of the right to a
direct appeal [rom a guilty plea.”). Nonctheless, plea counsel credibly testified he advised
Applicant of his right to appeal but Applicant did not request an appeal. Plea counsel further
credibly testified that if Applicant had requested an appcal, plea counsel would have filed the
nolicc of appcal and notificd the Commission of Indigent Defense. Bascd on the foregoing.
Applicant hes not shown counsel was deficient, nor has Applicant demonstrated any resulting
prejudice. Thus, this allegation is denied and dismissed with prejudice.
Alleged coercion

Applicant asserts counsel was infective lor coercing him to plcad guilty with statements he
made to Applicant. Applicant has failed to prove this allegation. Initially, Applicant has not
¢xplained what statements counsel made to him that purportedly coerced him to plead guilty. lo
the extent Applicant may have been facing a decision he did not like, that was duc to his own
actions and not the result of any deficiency by counsel. This Court finds credible counsel’s
testimony that he did not coerce or threaten Applicant to plead guilty, and it was App]icanl;s
decision 1o plead guilty. 'This Court further notes Applicant told the plea court that no one had
threatened or coerced him to plead guilly, Applicant has not sho-wn counscl was deficient, nor has
he demonstrated any prejudice. Thus, this allegation is denied and dismissed with prejudice.

Alleged failure to review evidence and properly investigate

Finally, Applicant asscrts counscl was incflective for failing to review cvidence and
investigate. Applicant has not proved this allegation. At the PCR hearing, plea counsel testified
the State had a video of the controlled buy and it looked like Applicant in the video. Plea counsel
recalled taking discovery to Applicant. He testified Applicant was not interested in trial and did

not ask plea counsel 1o investigate anything. Pleca counsel stated his office employed a private
]
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investigator; when asked whether the investigator could have talked to others involved, counscl
replicd, “Sure, but he said he wanted to plead.”™ This Court [inds counsel’s foregoing testimony is
credible. Thus, Applicant has not shown counsel was deficient. Applicant has likewise failed to
show what evidence counsel neglected to review with him that would have affected his decision
to plead guilly. Finally, Applicant has not shown what evidence counsel would have discovered
upon a further investigation and has thus not shown prejudice based on counsel’s alleged failurc

lo investigate.  CI. Bannister v. State, 333 8.C. 298, 303, 509 S.E.2d 807, 809 (1998) (“A PCR

applicant must produce the testimony of a favorable witness or otherwise offer the testimony
accordance with the rules of evidence at the PCR hearing in order to establish prejudice from the
witness' failure to testify at trial.™). Thus, this.allcgation is denicd and dismisscd with prejudice.

CONCLUSION

Rased on the forcgoing. this Court finds and concludes Applicant has not established any
constitutional violations or deprivations that would require this Court to grant relicf. Thus, this
application is denied and dismissed with prejudice.

Shou’d Applicant wish 10 secure appellate review, he must file and serve a notice of appeal

within thirty days ol receipt by counsel of writlen notice of entry of judgment. See Rule 203,

appellate counsel’s assistance is secking review of the denial of PCR. Pursuant to Rule 71.1(g),
SCRCP, if an applicant wishcs to seck appellate review, PCR counscl must serve and file a notice
of appcal on the applicant’s behalf. Applicant is dirccted to Rule 243, SCACR, for appropriate
procedures for appeal.

IT IS THEREFORE ORDERED:

1. This application for PCR is dented and dismissed with prejudice; and
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2. Applicant must be remanded t

remain i
AND IT IS SO ORDERED this { ~day of{ A

¢ custody of the State.

-

<

._\
. “/l/ , South Carolina
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